


THE 


INSURANCE 
LAW JOURNAL 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS 
AND IN THE STATE COURTS OF LAST RESORT 


WILLIAM OTIS BADGER, JR,, Editor 
FRED, 8S, KNIGHT, Managing Editor 
A, L. CAMERON, Business Manager 


VOLUME LXIl 


NEW YORK: 
PUBLISHED BY THE INSURANCE LAW JOURNAL 
27 CEDAR STREET 
1924 











THE 


INSURANCE LAW JOURNA 


VoLuME LXII 1924 No. 1 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE COURTS OF LAST RESORT. 


LIFE. 
JORDAN v RODEN et At. 


UNION CENT. LIFE INS. CO. v. SAME. 


HEALD vy. PHCENIX MUT. LIFE INS. CO. 
(Nos. 3732-3734.) 


(United States Circuit Court of Appeals, Sixth Circuit. March 6, 1923, Rehearing 
Denied June 9, 1923. 


292 Federal Reporter, 573. 


2. INSURANCE—AGENT HELD ENTITLED, UNDER ASSIGNMENT OF 
POLICY, ONLY TO REPAYMENT OF PREMIUMS ADVANCED. 


Under assignments to insurance agent of life policies, though absolute in form, 
the court properly allowed such agent only the premium advanced by him, where 
the assignments were only intended by the parties as security for the repayment to 
the agent of money paid on account of premiums. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


3. INSURANCE— ASSIGNEE OF POLICIES HELD NOT ENTITLED T 
ATTACK AWARD TO BENEFICIARY. ; 


Assignee of an insurance policy on the life of one engaged in business with 
other persons also carrying insurance was entitled as to such policy to recover from 
the proceeds only the amount actually paid by him in the way of premiums on such 
policies, where the beneficiary was the wife of decedent, and not the btisiness asso- 
ciate of the decedent; such assignee’s interest as a contingent creditor of such busi- 
ness associates being too remote to justify a tax upon the award to the widow, and 
the receiver, representing the creditors of such business associates, having the 
primary right to challenge the correctness of this award, and not having done so. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


5. INSURANCE-—-BURDEN ON BENEFICIARIES TO SHOW POLICY NOT 
EFFECTIVELY CANCELLED. 


In action on life policy by beneficiaries, who signed release and receipt on sur- 
render of the policy to the insurer, the burden was on the plaintiffs to prove by 
clear and convincing evidence that they had no knowledge of the content of the 
release and receipt signed by them, that they relied and had a right to rely on state- 
ments made to them by one to whom the policies had been assigned before surrender, 
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that the papers they were signing constituted merely an assignment for purpose of 
protecting such assignee, and that such statements were false and fraudulent. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


6. INSURANCE — PLEADINGS HELD TO PRESENT EQUITABLE ISSUE. 


Where beneficiaries in life policy alleged “on information, that if said policies 
have been canceled, it was the result of fraud of said E. J. or the said U. C. Life 
Insurance Company, or both of them, for the purpose of preventing any claim being 
made against said U. C. Life Insurance Company,” and the insurance company in 
its answer denied each and every allegation contained in the complaint, the pleadings 
presented an equitable issue between the plaintiffs and the insurance company, though 
an accounting was asked against E. J. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


9, INSURANCE— EVIDENCE HELD TO SUSTAIN FINDING POLICIES 
NOT SURRENDERED. 


In action on life policies, evidence held to sustain finding that policies were not 
surrendered and canceled. 


(For other cases,.see Insurance, Dec. Dig. § 235.) 


Appeal from the United States District Court for the Western District of 
Michigan; Clarence W. Sessions, Judge. 

Action by Isaac M. Roden and others against Eugene Jordan and others in the 
state court. After removal, Charles M. Heald, was appointed receiver of the Crohon 
& Roden Company, Limited, and intervened, and certain insurance companies also 
intervened. From a decree, Engene Jordan, the Union Central Life Insurance Com- 
pany, and Charles M. Heald, as receiver, respectively and separately appeal. Af- 
firmed in all respects, save as to appellant Jordan, as to whom the decree is reversed 
and remanded. 


Writ of certiorari denied, 262 U. S. —~— 44 Sup. Ct. ——, 68 L. Ed. ——. 
In No. 3732: 


B. M. Corwin, of Grand Rapids, Mich. (Corwin & Norcross, of Grand Rapids, 
Mich., on the brief), for appellant. 

Jay W. Linsey, of Grand Rapids, Mich. (Smedley, Linsey & Shivel, of Grand 
Rapids, on the brief), for appellees Crohon and others. 

Walter F. Whitman, of Grand Rapids, Mich. (Travis, Merrick, Warner & 
Johnson, of Grand Rapids, Mich., on the brief), for appellee Heald. 

In No. 3733: 

Robert Ramsey, of New York City, for appellant. 

Jay W. Linsey, of Grand Rapids, Mich. (Smedley, Linsey & Shivel, of Grand 
Rapids, Mich., on the brief), for appellee Crohon and others. 

Walter F. Whitman, of Grand Rapids, Mich. (Travis, Merrick, Warner & 
Johnson, of Grand Rapids, Mich., on the brief), for appellee Heald. 

In No. 3734: 

Walter F. Whitman, of Grand Rapids, Mich., and Smedley, Linsey & Shivel, 
of Grand Rapids, Mich. (Travis, Merrick, Warner & Johnson, of Grand Rapids, 
Mich., on the brief), for appellant. 

B. M. Corwin, of Grand Rapids, Mich. (Corwin & Norcross, of Grand Rapids, 
Mich., on the brief), for appellee. 


Before Knappen, Denison, and Donahue, C. JJ. 


Donanue, C. J. The above-named causes are separate appeals from the same 
decree. They involve the same transactions and were heard and submitted together. 
The original action, in which this decree was entered, was brought in the superior 
court of Grand Rapids, Mich., by Isaac M. Roden, Michael Roden, Reuben Roden, 
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Crohon & Roden Company, Limited, Roden Leather Company, and Rachel T. Crohon 
against Eugene Jordan, the Union Central Life Insurance Company, the Phoenix 
Mutual Life Insurance Company, the Guardian Life Insurance Company, and a 
number of other insurance companies, for an injunction and an accounting in ref- 
erence to certain policies of insurace on the life of Biar Crohon, deceased. This 
action was later removed to the United States District Court for the Western Dis- 
trict of Michigan. Shortly thereafter Charles M. Heald was appointed receiver of 
Crohon & Roden Company, Limited, and intervened on behalf of the creditors of 
that company. A number of the insurance companies intervened and paid into 
court the face value of the policies issued by them, respectively, on the life of 
Crohon. The answer of Jordan averred that he had paid and secured to be paid a 
large sum of money applied in payment of the premiums on the policies issued on 
the life of Biar Crohon, and also upon the lives of Isaac M. Roden, Michael Roden, 
and Reuben Roden, all of which he claimed he was entitled to receive out of the 
proceeds of the insurance policies on the life of Biar Crohon under and by virtue 
of a contract between himself and the plaintiffs, who were beneficiaries named in 
these policies, and that in furtherance of the purpose of this contract and agreement 
these policies were assigned to him. 

It is admitted that Jordan paid for the purposes above mentioned the sum of 
$58,000, of which $27,387.85 was paid as premiums on the policies issued on the life 
of Crohon, and the balance paid as premiums on policies issued on the lives of Isaac 
M. Roden, Michael Roden, and. Reuben Roden; but it was denied that Jordan was 
entitled to any lien on the proceeds of the Crohon policies for moneys advanced as 
premium on the Kodens’ policies. The court found in favor of the plaintiffs upon 
this issue. Jordan also claimed that the policies issued by the Guardian Life Insur- 
ance Company upon the life of Biar Crohon had been assigned to him unconditionally 
and that he was therefore entitled to all proceeds of these policies. Upon this issue 
the court found adversely to Jordan Jordan also claimed that the $50,000 policy 
issued by the Canada Assurance Company upon the life of Biar Crohon was as- 
signed to him as security for the money he had advanced in payment of premium on 
all the policies issued to Crohon and upon all the policies issued to the Rodens or 
either of them. Upon this issue the court found against Jordan. Jordan filed a 
separate appeal to the parts of the decree relating to these three issues. 

The Union Central Life Insurance Company denied liability upon the policies 
it had issued upon the life of Crohon. Upon this issue a decree was entered against 
the Union Central Life Insurance Company for the face value of its policies. 
From this part of the decree it filed a separate appeal, being cause No. 3733. 

The Phoenix Mutual Life Insurance Company denied liabiliy upon the policies 
of insurance it had issued upon the life of Crohon, and upon this issue the court 
found for the Phceenix Insurance Company. From this part of the decree, Charles 
M. Heald receiver of the Crohon & Roden Company, Limited, filed a separate appeal, 
being cause No. 3734. 

The first and most important question presented by Jordan’s appeal is whether 
he is or is not entitled to be reimbursed out of the proceeds of the Crohon policies, 
for all the moneys paid or secured to be paid by him for premiums on the policies 
issued on the lives of Isaac M. Roden, Michael Roden, and Reuben Roden. In the 
disposition of this question it is wholly unnecessary to review the evidence in detail. 
There is evidence tending to prove that Jordan, who is the local manager at Grand 
Rapids, Mich., of the Union Central Life Insurance Company, and who holds bro- 
kerage contracts with other life insurance companies, began writing insurance on 
the lives of Biar Crohon, Isaac M. Roden, Michael Roden, and Reuben Roden in 
1916. All of these men were jointly interested in the business of Crcdhon & Roden 
Company, Limited, doing business under the trade name of the Roden Leather Com- 
pany; that the procuring of these several policies was a joint enterprise, in which 
all. the persons imsured engaged for’ the benefit, protection, and credit of the com- 
panies above named; that the persons insured and neither of them were able to pay 
premiums on these policies when the same were issued or when the annual premi- 
ums became due; that their joint and several obligations were taken for the pay- 
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ment thereof by Jordan, or by the companies represented by him, or the money was 
obtained upon the notes signed by the insured and the beneficiaries, and signed by 
Jordan as surety. 

Shortly before the death of Crohon the financial affairs of Crohon & Roden 
Company, Limited, became so involved that there was a meeting of its creditors to 
determine the advisability of having a receiver appointed. Prior to this meeting 
the Rodens, as beneficiaries, assigned these insurance policies on the life of Biar 
Crohon to Jordan, and a few days later Jordan signed and gave to the Rodens a 
paper writing evidencing the purposes for which the assignment of these policies 
had been made. This writing is dated September 20, 1920, but it is admitted that 
it was in fact executed and delivered on the 8th of September, and recites the fact 
that these policies upon the life of Biar Crohon had been assigned to Jordan; that 
the assignment was made to him for the purpose of securing him for money he 
had advanced upon the notes of the Roden Leather Company and Crohon & Roden 
Company, Limited, Isaac M. Roden, Michael Roden, and Reuben Roden, and the 
agreement upon the part of Jordan to apply any money derived from any of such 
policies by way of death claim or otherwise as follows: 


“Kirst, to settle any and all indebtedness due and owing to me by reason of the 
insurance of [said] policies of insurance as evidenced by the notes from Roden 
Leather Company, Crohon & Roden Company, Limited, Reuben Roden, Isaac M. 
Roden, and Michael Roden” 


This contract further provided that, if any of the notes given for premium in 
this policy were paid by the creditors of the companies named, Jordan would as- 
sign so much of the residue of the fund derived from such policies to such creditors 
as necessary to reimburse them for payments so made, and that after the settlement 
of all the notes delivered to Jordan in payment of said policies, and after the re- 
imbursemnt of any creditors who may have paid any of said notes, then to pay the 
balance of any funds derived from said policies to the Crohon & Roden Company, 
Limited, and the Roden Leather Company, Isaac M. Roden, Michael Roden, Reuben 
Roden or to any person, firm or corporation that they should jointly direct. 

It is claimed on the part of Jordan that at the time these policies were assigned 
it was agreed and understood that they were assigned to him to protect and reim- 
burse him for all moneys paid or secured to be paid by him upon all the policies 
issued, not only to Crohon, but also to the Rodens; that this contract as it is written 
is subject to that construction, and that plaintiffs in their bill of complaint aver this 
was the agreement, understanding, and contract between the parties. It is further 
claimed on behalf of Jordan that this contract, executed by him on the 8th of Sep- 
tember and delivered to the Crohons, was, in the absence of his regular counsel, pre- 
pared by an attorney unfamiliar with the unitary character of all these insurance 
transactions and the joint interest of each and all of the parties in all of the poli- 
cies ; that, if this contract is not subject to be construed as above stated, he should 
be permitted to amend his answer or file an independent petition to have the con- 
tract reformed so as to evidence and express the real contract. 

To that end Jordan made application to the court for leave to amend his an- 
swer, or file an independent petition for reformation of this contract, whreupon the 
court stated that such amendment may be considered as tendered to the court. that a 
general denial thereof by the plaintiffs and by the receiver might also be considered 
as tendered to the court, and then he would determine the right of Jordan to file 
such an amendment upon the final disposition of the case; that, in event the court 
sustained Jordan’s motion to amend, the same would be considered as made and the 
pleadings amended accordingly. In its final decree, the court neither sustained nor 
overruled this motion, nor did it make any reference thereto. 

[1] In this respect we think the court erred to the prejudice of Jordan. There 
is substantial evidence in this record which, taken into consideration with the alle- 
gations ot the bill of complaint filed by the Rodens, tends to sustain the claim made 
by Jordan in reference to the terms of the agreement actually made between him- 
self and the Rodens, and that the contract as written does not clearly state that 
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agreement. Jordan should have been permitted to present that issue by an amended 
pleading, directly to the trial court. We, of course, express no opinion as to the 
necessity for or the right of Jordan to have this contract reformed. That question 
is one for the trial court, to be determined by it upon the evidence, wholly apart 
from and independent of the holdings of this court that Jordan should have been 
permitted to file an amended answer tendering that issue. For the reasons above 
stated, that part of the decree from which Jordan has taken a separate appeal is re- 
versed and remanded for further proceedings in accordance with this opinion. 

[2] The second question presented by Jordan’s appeal relates to that portion 
of the decree in reference to the policies on the life of Crohon issued by the 
Guardian Life Insurance Company. It appears from the evidence that the assign- 
ments to Jordan of the Guardian Life policies, although absolute in form, were 
nevertheless intended by the parties as security only for the repayment to Jordan of 
money paid or secured to be paid by him on account of premiums. The trial court 
properly found that Jordan had no other or further interest in these policies, and 
as that interest is fully protected by the $27,387.85 awarded to Jordan out of the 
fund arising from the proceeds of these policies, the judgment of the District Court 
upon that issue is affirmed. 

A policy for $50,000 was issued by the Canada Life Assurance Company upon 
the life of Biar Crohon. Later Rachel T. Crohon, the wife of Biar Crohon, was 
appointed the beneficiary of this policy, and this appointment and designation was 
indorsed by the insurance company upon this policy. In making this appointment 
of beneficiary the assured used a blank upon which the following was printed: 


“T hereby reserve the right to further change the beneficiary in accordance with 
the terms of the said privilege.” 


This was erased by the assured by drawing a line entirely through it. It was 
further provided in the policy that “during the lifetime of the absolute beneficiary 
the right to change the beneficiary will not exist in the assured,” and that no ap- 
pointment or change of beneficiary shall take effect unless indorsed on the policy 
at its home office. This policy was assigned on January 12, 1920, by Biar Crohon to 
Isaac M. Roden, Michael Roden and Reuben Roden, but Rachel Crohon did not join 
in this assignment, nor does it appear that she assented thereto. This assignment 
was noted by the company upon the policy. This policy was later assigned by the 
Rodens to Jordan, and Jordan is now claiming the right to have the proceeds thereof 
applied to the payment of his claim for moneys paid or secured to be paid by him 
upon all the policies issued to Crohon and to the Rodens.. The Canada Life Assur- 
ance Company paid into court the sum of $47,525, being the full face of the policies 
less the money due for premiums thereon. The court awarded to Jordan out of 
the fund arising from this policy the sum of $3,528.56 for premiums paid by him 
upon this policy with interest thereon, and the net balance of $43,996.44 to the bene- 
ficiary, Rachel T. Crohon. 

[3] Jordan is the only one objecting to this part of the decree. He has been 
awarded the full amount, with interest, of the premiums paid by him upon this 
policy. The fund in court is amply sufficient to pay Jordan in full for any amount 
the court may find due him out of the Crohon policies. His interest as a contingent 
creditor of the Rodens for any part of his claim not established as a lien against this 
fund is too remote to justify his attack upon the award to Rachel Crohon. The re- 
ceiver has the primary right to challenge the correctness of this award and the re- 
ceiver has not appealed. 

For the reasons stated the decree of the trial court upon this issue is affirmed. 


The Phcenix Mutual Life Insurance Company admitted that it had issued a 
policy for $25,000 on the life of Biar Crohon, which policy was assigned to Isaac 
M. Roden, Michael Roden, and Reuben Roden, who in turn assigned the same to 
Eugene Jordan, but claimed that on the 8th day of September, 1920, Eugene Jordan, 
Isaac M. Roden, Michael Roden, and Reuben Roden executed a joint receipt and 
delivered the same to the Phoenix Mutual “Life Insurance Company, acknowledging 
the payment of $1,392.27 in full satisfaction and discharge of any and all claims 
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under this policy; that the policy was returned and canceled, and was not in force 
at the death of Biar Crohon, 

lt is contended on behalf of plaintiffs that the assignment to Jordan was for 
security only and to assist in keeping the policy in force, and not for the purpose of 
surrender, and therefore he had no authority to surrender this policy; second, that 
the procuring of the assignment and attempted surrender of the policy was the re- 

- sult of fraud and deceit and therefore not effective; third, complete and final sur- 
render was not consummated. In view of the fact that the Rodens, the beneficiaries 
under this policy, joined with Jordan in executing the receipt for the sum of $1,- 
392.27 in full satisfaction and discharge of any and all claims under this policy, the 
purpose for which this policy was assigned to Jordan becomes wholly unimportant. 
except in so far as it may affect the question of fraud in procuring its release and 
surrender to the Phoenix Mutual Life Insurance Company. 

[4, 5] The Rodens admited that they signed this receipt and release of this 
policy, but deny that they knew it was a receipt and release. They further testified 
that they signed the same upon the representation of Jordan that it was merely an 
assignment for the purpose of protecting Jordan, that they did not read the same. 
that they had no intention whatever of signing such a release or surrendering the 
policy, and that Jordan was not authorized so to do. It is, however, unnecessary to 
review the evidence in detail. The Rodens were men of experience in business af- 
fairs and entirely competent to contract. The presumption obtains that they knew 
and understood the nature and effect of every contract to which they subscribed 
their names. The trial court saw these witnesses and heard them testify, and upon 
consideration thereof held that this policy of insurance was effectively canceled and 
surrrendered prior to the death of Biar Crohon. This finding and decree of the 
trial court is fully sustained by the evidence, especially in view of the fact that the 
burden was upon the Rodens to prove by clear and convincing evidence that they 
had no knowledg of the contents of: the release and receipt signed by them, that 
they relied and had a right to rely upon the statements made to them by Jordan, and 
that such statements were false and fraudulent. 

For the reasons stated, the decree of the District Court in favor of the Phoenix 
Mutual Life Insurance Company is affirmed. 

It is contended on the part of the Union Central Life Insurance Company that, 
the court had no jurisdiction to grant purely legal relief upon a bill of discovery in 
a proceeding in equity; that the primary relief sought was an accounting against the 
defendant Jordan; that the several insurance companies were joined with him as 
defendants solely to preserve by injunction the status quo, pending the final decree; 
that no cause of action of any nature was stated in the bill as against either of these 
companies; and that neither of these companies had any interest whatever in the 
controversy between the plaintiffs and any of the other defendants. 

Under equity rule 26 (201 Fed. v, 118 C. C. A. v) it is provided that where 
the causes of action against several defendants are not joint, nevertheless, such de- 
fendants may be joined in one action if it appear that there is sufficient ground for 
uniting the causes of action in order to promote the convenient administration of 
justice. The court, however, has at all times authority to order separate trials or 
transfer a su't in equity to the law side of the court. Rule 19 (198 Fed. xxiii, 115 
C. C. A. xxiii) provides that the court at every stage of the proceeding must disre- 
gard any error or defect in the proceedings which does not affect the substantial 
rights of the parties. 

[6. 7] This action in equity was not only for an injunction and accounting 
against Jordan, but also to require each of the defendant insurance companies, re- 
spectively, to pay into court any money due and payable upon policies issued by it 
upon the life of Biar Crohon, and that the covrt administer the fund arising there- 
from. It is averred in paragraph 12 of the bill of complaint that: 


“Plaintiffs further show on information that if said policies have been can- 
celed. it was the result of fraud of said Eugene Jordan, or the said Union Central 
Life Insurance Company, or both of them, for the purpose of preventing any claim 
being made against said Union Central Life Insuran¢ée Company.” 
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The Union Central Life Insurance Company in its answer denied each and every 
allegation contained in the twelfth paragraph of the complaint. Therefore the 
pleadings presented an equitable issue between the plaintiffs and the Union Central 
Life Insurance Company, clearly within the jurisdiction of the court: 3 Joyce on 
Insurance, p. 2898; 25 Cyc. p. 792. A court of equity having jurisdiction of a cause 
will retain that jurisdiction for the purpose of avoiding multiplicity of suits and 
granting full relief to the parties in one action. No other issue was in fact presented 
or submitted to the court. The Union Central Life Insurance Company admitted 
that it had issued these policies upon the life of Biar Crohon, but contended that 
they had been surrendered and canceled prior to his death. The amount due on 
these policies, if they were still in force, was not a matter in dispute. The decision 
of the question whether the claimed cancellation and surrender were unauthorized 
and fraudulent determined the company’s liability or nonliability upon the policy for 
the face value thereof, less the credit claimed by the company and admitted by the 
plaintiffs, 

[8] Nor did the Union Central Life Insutance Company object to the jurisdic- 
tion of the trial court, to the misjoinder of causes of action, to the misjoinder of 
defendants, or that the bill of complaint was insufficient to present this issue, or re- 
quest that the cause be transferred to the law side of the court. These objections, 
now raised for the first time upon this appeal, will necessarily be desregarded by this 
court. 5 Foster’s Fed. Practice, p. 3892; Reynes v. Dumont, 130 U. S. 354, 394, 
9 Sup. Ct. 486, 32 L. Ed. 934. 

The evidence relating to the cancellation of the policies issued by the Union 
Central Life Insurance Company differs from the evidence relating to the cancellation 
of the policies issued by the Phoenix Mutual Life Insurance Company in the fol- 
lowing important particulars: 

First. The policies of the Union Central Life Insurance Company were not in 
fact surrendered and canceled and the premiums thereon returned prior to the death 
of Biar Crohon. 

Second, Jordan was the local manager at Grand Rapids, Mich., of the Union 
Central Life Insurance Company of Cincinnati, Ohio, but whatever business he 
transacted for the Phoenix Mutual Life Insurance Company was under a brcekerage 
contract. , 

Third. Jordan, the local manager of the Union Central Life Insurance Com- 
pany, after the death of Crohon, told Reuben Roden and Charles Ward, an attorney 
representing the Rodens, that no policies had been surrendered and canceled, except 
the $25,000 policy of the Phoenix Mutual. 

Fourth. The receipts and releases of the Union Central Life Insurance Com- 
pany’s policies were not signed by the Rodens, but only by Jordan, the local manager 
of that company. 

Fifth. No premiums were due or to become due upon these pelicies for several 
months after the claimed cancellation and surrender. In this connection Jordan 
testified that he knew the Rodens did not desire to surrender these policies as long 
as they could be kept in force, and that they intended to try to raise the money 
themselves to pay the premiums as they became due, if Jordan was not able to make 
satisfactory arrangements therefor. 

Sixth. The testimony, and particularly the letters written by Jordan to the 
Union Central Life Insurance Company. evidences the fact that Jordan, who was 
the agent and manager of the Union Central Life Insurance Company at Grand 
Rapids, Mich. and claiming to be the agent and attorney in fact of the Rodens, 
directed his activities towards nrocuring the release and the surrender of these poli- 
cies in total disrerard of the rights and the wishes of the Rodens and solely in the 
interest and benefit of the insurance comranv. 

Seventh. The testimeny of Jordan that these policies were canceled and re- 
turned upon the 15th is inconsistent with his testimony as to his proffer to assign 
these policies to the creditors on that date, if the creditors would pay the premium, 
and hold the policies for their security. It is also inconsistent with his records 
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showing that the transaction was really completed on the 23d, three days after the 
death of Crohon. 

In view of this substantial difference in the evidence, the finding and the decree 
of the court in reference to the issue presented by the answer of the Phoenix Mutual 
Life Insurance Company can in no way affect, much less control, the disposition of 
the issue joined by the answer of the Union Central Life Insurance Company. 

[9] The evidence directed to this issue fully sustains the finding and decree ot 
the District Court that these Union Central Life Insurance policies had not been 
surrendered and canceled prior to the death of Crohon; that they were not sur- 
rendered and canceled after his death’in pursuance of any valid contract made be- 
fore his death; and that the pretended surrender and cancellation, three days after 
his death, did not release the insurance company from its liability upon these policies 
for the full face value thereof, less the admitted credits. 

It is insisted, however, that in addition to the credit of $4,808.46 allowed by the 
trial court for net premiums returned by the Union Central Life Insurance Com- 
pany, it is entitled to a further credit for policy loans to the Rodens, and perhaps 
premium notes unpaid, the exact amount of which, with interest thereon, does not 
clearly appear from Exhibit 74, to which the briefs refer. There is, however no 
controversy that the Union Central Life Insurance Company should be credited with 
the amount of these loans, and, if counsel will stipulate the exact amount thereof, a 
credit will be allowed therefor, and the decree of the District Court for the residue 
will be affirmed. If counsel can not agree as to the amount of these loans, they may 
present their several claims to the court in reference thereto by additional briefs. 

The decree of the District Court is affirmed in all particulars, except as to the 
Jordan appeal in reference to the amount awarded to him out of the proceeds of 
the Crohon policies and the refusal of the court to permit him to amend his answer 
to present the question of reformation of contract, and the cause is remanded to the 
District Court for further proceedings and trial upon these issues in accordance 
with this opinion, and for execution of the parts of the decree affirmed. 

Jordan will be allowed his costs in this court out of the fund. A judgment for 
costs will be entered in favor of the Phcenix Insurance Company against Heald, re- 
ceiver, and judgment for costs will be entered in favor of Heald, receiver, against 
the Union Central Life Insurance Company. The costs. however, will be appor- 
tioned in accordance with any agreement made between the parties in reference to 
the printing of the record in this case. 


ee 


NEW YORK LIFE INS. CO. v. TURNER. (2 Div. 808.) 
(Supreme Court of Alabama. Oct. 11, 1923.) 
97 Southern Reporter, 687. 


1. INSURANCE—CAUSE OF DEATH OF INSURED QUESTION OF FACT 

FOR JURY. 

In an action on a life pelicy, evidence as to the cause of death of insured held 
to present an issue of fact for the jury, and an affirmative charge in defendant’s fa- 
vor was properly refused. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


5. INSURANCE — PLAINTIFF SHOULD HAVE BEEN REQUIRED TO 
IDENTIFY NEWSPAPER CLIPPING CONCERNING MANNER OF IN- 
SURED’S DEATH. 

In an action on a life policy where the defense was suicide, defendant should 
have been permitted to have plaintiff identify a newspaper clipping which she in- 
closed in a letter to defendant concerning the manner of death of insured. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 
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6. INSURANCE -- ANSWER SHOULD HAVE BEEN REQUIRED WHAT 
PLAINTIFF SAW. OR HEARD UPON ARRIVAL HOME AFTER IN- 
SURED’S DEATH. 

In an action on a life policy where the defense was suicide, plaintiff should have 
been required to answer as to what she saw or heard when she reached home after 
learning of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


7. INSURANCE — WHETHER INSURED HAD NEWSPAPER CLIPPING 

REGARDING SUICIDE OF RELATIVE PERTINENT INQUIRY. 

In an action on a life policy to which the defense was suicide, witness should 
have been permitted to state whether insured shortly before his death had a clipping 
from a newspaper which he exhibited to him, containing an account of the suicide 
of a relative of insured. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


8. INSURANCE—STATEMENT OF PHYSICIAN MADE PART OF PROOF 

OF DEATH ADMISSIBLE IN EVIDENCE. 

In an action on a life policy to which the defense was suicide, a statement of a 
physician expressly made part of the proof of death by the terms of the statement, 
signed by plaintiff, should have been admitted in evidence. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


Appeal from Circuit Court, Choctaw County; Ben D. Turner, Judge. 
Action by Bulah .G. Turner against the New York Life Insurance Company. 
From a judgment for plaintiff defendant appeals. Reversed and remanded. 


Frazer & John and Harry T. Smith & Caffey, all of Mobile, for appellant. 


John S Tilley, of Montgomery, and Gray & Dansby, of Butler, for appellee. 


GarDNER, J. Appellee brought this suit against the appellant on a policy of life 
insurance, dated November 5, 1919, insuring the life of her husband, W. H. Turner. 
The insured died within two years following the issuance of the policy, and the de- 
fendant interposed the plea that within this two-year period, on to wit, January 28, 
1921, the insured came to his death by self-destruction—the policy containing the 
usual suicide clause. 

The evidence for the defendant tended to show that the insured died from the 
effects of carbolic acid internally administered with suicidal intent. The plaintiff 
in rebuttal offered testimony rested upon the theory that the insured died of heart 
failure, and that no carbolic acid was taken internally, but, if used, it was only for 
the purpose of relieving the toothache. 

The defendant insists that any theory contrary to that of suicide rested upon 
mere conjecture, and that therefore the court should have given the affirmative 
charge in its favor as requested. 

[1] To discuss the evidence would serve no useful purpose as the cause must be 
reversed upon another ground, but the court has given due consideration to the 
testimony in consultation, and the conclusion has been reached that under the evi- 
dence offered by the respective parties an issue of fact was presented for the jury’s 
determination, and the affirmative charge was properly refused. 

[2] After verdict for the plaintiff, the defendant moved fof a new trial based 
upen the sole ground of the improper conduct of the plaintiff in discussing with and 
making remarks to some members of the jury during the trial of the cause. An 
attorney who assisted counsel for the defendant in the defense of the cause made 
affidavit to the effect that on the night of April 4, 1922, after adjournment of court 
for supper, two cf the jurors were introduced to the plaintiff and to the affiant in 
the lobby of the hotel, and that plaintiff then stated to these jurors as follows: 


“My fate is in your hands, if the jury decides against me, I will be satisfied, 
but if they decide in my favor, I will be the happiest woman in the courthouse or in 
the town.” 
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[3] Affidavits offered by the plaintiff were in denial of this conversation and 
the proof [presented to the trial court by affidavits only] leaves this question as one 
of disputed fact for determination here. The affidavits bearing thereon have been 
read and considered by us in consultation, and the conclusion has been reached that 
these remarks were made to the jurors named or to some of the jurors engaged in 
the trial of the cause, or if not made directly to them were made in their presence, 
and intended to be heard or were heard by them. We enter into no discussion of 
these affidavits, but rest content with the statement of our conclusion of this issue 
of fact. It requires no argument to demonstrate that this was such misconduct as 
demands a new trial. 

In Craig v. Pierson Lbr. Co., 169 Ala. 548, 53 South. 803, speaking to this ques- 
ion, the court said: 


“Aside from protecting the rights of parties, in the fair and impartial adminis- 
tration of justice, respect for the courts calls for their condemnation of any im- 
proper conduct, however slight on the part of a juror, of a party, or of any other 
person, calculated to influence the jury in returning a verdict. So delicate are the 
balances in weighing justice that what might seem trivial under some circumstances 
would turn the scales to its perversion. Not only the evil, in such cases, but the ap- 
pearances of evil, if possible, should be avoided.” 


[4] But it is argued that this misconduct [if such there was] was known to 
counsel for the defendants, and that the matter should have been brought promptly 
to the attention of the court, failing which the defendant should be deprived of his 
motion for a new trial. Answering a like argument in the authority above cited, 
the court replied that the alleged misconduct was that of a party to the cause, and 
that it did not lie in the mouth of such guilty party to object on the ground of 
speculating on the verdict of the jury, since his own conduct produced the condition. 
In L. & N. R. Co. v. Turney, 183 Ala. 398, 62 South. 885, a like insistence was made, 
to which the court answered: 


“The rule invoked, though generally prevailing, has no force in a case where 
the misconduct of the juror is instigated, prompted, or shared in by the adverse 
party himself.” 


Sowell v Bank of Brewton, 119 Ala. 92, 24 South. 585; Oliver v. Herron, 106 
Ala. 639, 17 South. 387; and Ala. Lbr. Co. v. Cross, 152 Ala. 562, 44 South. 563, 
126 Am. St. Rep. 55, cited by counsel for appellee, are not cases of this character 
where misconduct of the party himself is shown, and are therefore readily distin- 
guishable upon this ground from the instant case. 

In Penney v Grant, 16 Ala. App, 510, 79 South..271, also cited by counsel for 
appellee, the case of Craig v. Pierson Lbr. Co., supra, and L. & N. R. Co. v. Turney, 
supra, appear to have escaped the attention of the Court of Appeals, which case 
was not reviewed by this court. 

For the error in overruling the motion for new trial, the judgment must be re- 
versed. 

[5, 6] In view of another trial of the cause, it is well to call attention to a few 
of the assignments of error based upon rulings on evidence. We are of the opinion 
that the defendant should have been permitted to have the plaintiff identify a news- 
paper clipping concerning the manner of the death of insured, which she inclosed in 
a letter to the insurance company. It would seem also that plaintiff should have 
been permitted to gtate any of the conversation which she recalled made by the in- 
sured before his death as to the condition of his health, and she should also have 
been required to answer when she reached home, after learning of Mr. Turner’s 
death, as to what she saw, and what occurred. 

[7] The witness Long, testifying for the defendant, should have been permitted 
to state whether or not the insured had a clipping from a newspaper, and exhibited 
it to the witness at the time of his conversation a short time before his death— 
which clipping contained an account of the suicide of a relative of the deceased. 

[8] The statement of the physician was expressly made part of the proof of 
death by the terms of the statement signed by plaintiff, and should have been ad- 
mitted as evidence by the court. 
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What we have here said will suffice for a retrial of the cause. 
Let the judgment be reversed, and the cause remanded. 
Reversed and remanded. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 


+ ao 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN vy, HEIFNER. 
(No. 225.) 


(Supreme Court of Arkansas. Nov. 5, 1923.) 
255 Southwestern Reporter, 29. 


INSURANCE—RECEIPT OF PREMIUMS WITH KNOWLEDGE THAT IN- 
SURED WAS ENGAGED IN PROHIBITED OCCUPATION ESTOPS 
ASSOCIATION FROM DEFENDING ON THAT GROUND. 


Where the Constitution and by-laws of a fraternal beneficiary insurance com- 
pany excluded brakemen on freight or mixed trains, but the managing officers of 
insurer knew that insured after reinstatement was engaged as a freight brakeman, 
and continued to receive premiums from him, a recovery on the beneficiary certifi- 
cate could not be defeated, because insured was engaged in a prohibited occupation 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Jefferson County; W. B. Sorrells, Judge. 
Action by Willie Heifner against Eminent Household of Columbian Woodmen, 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Caldwell, Triplett & Ross, of Pine Bluff, and Hamilton Moses, of Little Rock, 
for appellant. 
Rowell & Alexander, of Pine Bluff, for appellee. 


SmitH, J. During the year 1912, appellant company issued its benefit certifi- 
cate for $3,000 to W. C. Rudder, of Harleton, Tex., in which the wife of the insured 
(now Mrs. Heifner) was named as beneficiary: In his application, Rudder stated 
his occupation to be that of “station agent.” 

In June and July, 1918, Rudder permitted the policy to lapse for the nonpayment 
of dues for those months, and during the month of July he made application for re- 
instatement, in which he gave his occupation as that of brakeman. Upon receipt 
of this application, the secretary of the appellant company wrote a letter to Rudder 
under date of July 12, 1918, in which Rudder was advised that, if he was a brake- 
man on a passenger train, he could be reinstated by paying 25 cents per thousand 
per month additional premium, but that if he was a brakeman on a freight train or 
a mixed train, he could no longer be a policy holder in the appellant company, as 
brakemen on freight trains or mixed trains were excluded from membership. 

On July 16, 1918, Rudder, in response to the letter from the company, renewed 
his application, and stated his occupation was known as “passenger brakeman,” and 
that. his duties were to “call stations, and to load and unload passengers, and flag- 
ging,” and, upon receipt of this application and this information, Rudder was re- 
instated. 

On August 12, 1920, while running on a freight train as a freight brakeman, 
Rudder was killed by a tramp, and, when this fact was made to appear in the proof 
of death which his beneficiary sent in to the company, the company denied liability 
on the certificate, whereupon this suit was brought. 

The constitution and by-laws of the insurance company are made a part of the 
contract of insurance, and, by article 11, section 3, paragraph 9, of the constitution, 
it is provided that— 

“If any guest after the date of his application shall engage in any hazardous 
occupation or employment classed as prohibited risk, or in like hazardous occupa- 
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tion or employment, or if any member shall engage in hazardous undertaking with- 
out having first obtained the written consent of the society, his beneficiary certificate 
shall thereby become and be forfeited and void.” 


By another paragraph of the constitution it is provided that— 


“If any guest shall fail to give notice of a change of occupation to a grade for 
which a higher rate is required within thirty days after such change, such failure 
shall forthwith cause a forfeiture of the covenants held by such guest, and his mem- 
bership and all rights and benefits in the society shall cease.” 


Another article of the constitution names the prohibited risks, and that of brake- 
man on a freight train or a mixed train is included among them. 

At the trial from which this appeal comes, Mrs. Heifner, the insured’s widow 
and beneficiary, testified that, after receiving the letter from the company, and after 
answering it as stated above, she and her husband discussed the matter and the 
reply that had been made, and that she wrote the company advising that she was 
the beneficiary under the certificate, and was paying the monthly dues out of her 
own earnings, and that her husband was only an extra man, and never knew when 
he would be called on a passenger train or a freight train or mixed train, and, if 
under the circumstances stated her husband was not eligible to be reinstated and 
insured, to return the money which had been sent to pay the delinquent dues. That 
this letter was properly addressed and was placed in the mails by her, and no reply 
was ever received, and she and her husband supposed that it was satisfactory to the 
company for her husband to be reinstated as a member and to continue as such, 
: oe one on this assumption she paid the dues each month until her husband’s 
death. 

Respective counsel discuss the questions whether the testimony, on the one 
hand, is sufficient to make a case whether the company ever received this letter, and, 
on the other hand, whether the company sufficiently denied the receipt of the letter 
to warrant the submission of thé question of its receipt to the jury. But these 
questions were properly submitted to the jury, and we think there was testimony 
from which the jury might have found that the letter was sent to and received by 
the company; and there was testimony from which the jury might have found that 
the company denied having received the letter, and did not in fact receive it; but, 
as we have said, these were questions for the jury. 

The testimony shows that, from the time of Rudder’s reinstatement until his 
death, he was employed as brakeman on freight and mixed trains. 

The case was submitted to the jury under instructions which substantially told 
the jury that, if the head or managing officers of the company knew that the insured 
was engaged as a freight brakeman, and thereafter continued to receive premiums 
from the insured as if his policy was a valid and binding contract, then a recovery 
could not be defeated upon the ground that the insured was engaged in a hazardous 
occupation or excluded risk. 

We think the testimony, in its entirety, fairly presented this question of fact, 
and we think the declaration of law set out above is warranted by prior decisions 
of this court. This court has previously held, in cases which need not: be here re- 
viewed, that the officers of an insurance company authorized to act for the company, 
whether operating as a fraternal company or an old line or stock company, may, 
by a course of conduct calculated to lead and in fact leading the policy holder to 
believe that some provision of the constitution, or some by-law of the order, or 
some provision of the policy itself, which, if enforced, would operate to invalidate 
the policy, would not in fact be enforced, and on the faith of this belief, so in- 
duced, the insured makes payments of dues or assessments, the company will be 
estopped to deny the binding obligation of the certificate of insurance. Indiana 
Lumbermen’s Mutual Ins. Co. v, Meyers Stave & Mfg. Co., 158 Ark. 199, 250 S. 
W. 18; U. O. of Good Samaritans v. Meekins, 155 Ark. 407, 244 S. W. 439; Sover- 
eign Camp W. O. W. v. Richardson, 151 Ark. 231, 236 S. W. 278; Sovereign Camp, 
W. O. W., v. Key, 148 Ark. 562, 230 S. W. 576; Sovereign Camp W. O. W. v. 
Newsom, 142 Ark. 132, 219 S. W. 759, 14 A. L. R. 903; Grand Lodge, A. O. U. 
W., v. Davidson, 127 Ark. 133, 191 S. W. 961, L. R. A. 1917C, 914. 

There appears to be no error, and the judgment is affirmed. 
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DISTRICT GRAND LODGE NO. 18, ETtc., v. COTHRAN et at. (No. 3628.) 
(Supreme Court of Georgia. Oct, 12, 1923.) 
119 Southeastern Reporter, 594. 


(Syllabus by the Court.) 


1. INSURANCE—NEITHER ADMINISTRATOR OF DECEASED MEMBER 
NOR OF DECEASED BENEFICIARY, DYING WITHOUT LEAVING 
Sate PRIOR TO DEATH OF MEMBER, MAY SUE ON CERTI- 
FICATE. . 


Where the wife of a member of a mutual benefit association, who is named as 
a volunteer beneficiary in a certificate issued by such association, dies without leav- 
ing child or children, and without debts, prior to the death of the member, neither 
the administrator of the deceased member nor the administrator of the deceased 
beneficiary is a proper party to bring suit against the association for the benefit 
named in the certificate. 


(For other cases, see Insurance, Dec. Dig. §§ 795, 796.) 


2. INSURANCE—ON FAILURE OF BENEFICIARY QUALIFIED TO TAKE 


UNDER MUTUAL BENEFIT CERTIFICATE, BENEFIT REVERTS TO 
SOCIETY. 


In the question propounded by the Court of Appeals it does not appear that 
there is any provision made in the constitution, by-laws, or certificate issued by the 
mutual benefit association, providing for the payment of the benefit named in the 
certificate, upon failure of a beneficiary qualified to take. Where such provision 
is made in the constitution, by-laws, or certificate, or by the statutes of the state, 
the rule might be different. 


(For other cases, see Insurance, Dec. Dig. § 785.) 


(Additional Syllabus by Editorial Staff.) 


3. INSURANCE—GENERAL INSURANCE LAW INAPPLICABLE TO MU- 
TUAL BENEFIT ASSOCIATIONS. 


In view of Park’s Code, § 2564(t), the general insurance law is not applica- 
ble to mutual benefit associations. 


(For other cases, see Insurance, Dec. Dig. § 688.) 


Certified Question from Court of Appeals. 

Action by Sallie Cothran, administratrix, and others, against District Grand 
Lodge No. 18, etc. Judgment for plaintiffs, and defendant brings error, On ques- 
tion certified from Court of Appeals. Question answered. 


Branch & Howard and Bond Almand, all of Atlanta, and Willingham, Wright 
& Covington, of Rome, for plaintiff in error. 
Harris & Harris, of Rome, for defendants in error. 


Hut, J. The Court of Appeals requested instructions from the Supreme Court 
upon the following question: 


“Where the wife of a member of a mutual benefit association, who is named 
as a volunteer beneficiary in the certificate issued by such association, dies without 
leaving child or children, and without debts, prior to the death of the member, is 
the administrator of the deceased member, or the administrator of the deceased 
beneficiary, the proper party to bring suit against the association?” 


[1] The question as to whether the administrator of the deceased beneficiary, 
under the facts as stated by the Court of Appeals, is a proper party to sue for the 
benefit named in the certificate, seems to have been settled by the decisions of this 
court. In Dell v. Varnadoe, 148 Ga. 91, 95 S. E. 977, this court held: 
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“A mere volunteer beneficiary in a certificate issued by a mutual benefit as- 
sociation upon the life of one of its members has no vested interest therein prior 
to the death of the member.” 


And in Smith v. Locomotive Engineers Association, 138 Ga, 717, 76 S. E. 44, it 
was held that— 


“The interest of a beneficiary in a certificate on the life of a member of such 
association is a mere expectancy, which becomes vested only on the death of the 
member.” 


See, also, Pilcher v. Puckett, 77 Kan. 284, 94 Pac. 132, 17 L. R. A. (N. S.) 
1083 (39, and note. 

[3] The general insurance law is not applicable to mutual benefit associations, 
such as the one involved in the present case. Park’s Code, § 2564(t) ; Union Fra- 
ternal League v. Walton, 112 Ga. 315, 37 S, E. 389. Also Fraternal Life Associa- 
tion v. Evans, 140 Ga. 284, 78 S. E. 915; Perry v. Tweedy, 128 Ga. 402 (6), 57 S. 
E. 782, 9 Am. St. Rep. 393, 11 Ann. Cas, 46. 

The next inquiry is as to whether the administrator of the deceased member 
can bring suit against the mutual benefit association. The weight of outside au- 
thority is to the effect that, in the event of the death of the beneficiary in a mutual 
benetit association certificate, in the lifetime of the member, if the member fails to 
designate another beneficiary of the class provided by the constitution and by-laws 
of the order, the benefits in such case revert to the order. Bacon on Life and Acc. 
Ins. (4th Ed.) § 313; Warner v. Modern Woodmen, 67 Neb. 233, 93 N. W. 397, 61 
L, R. A. 603, 108 Am. St. Rep. 634, 2 Ann. Cas. 660; 29 Cyc. 152, 162. 19 R. C. L. 
In 19 R. C. L. 1314, it is said: 


“By the decided weight of authority, however, if a member dies leaving no 
designated beneficiary qualified to take, and there is no one who is entitled to pay- 
ment under the charter, constitution, or by-laws of the association, or by virtue of 
statutory provisions, then the association is under no obligation to pay to any one, 
nor can the fund be recovered by his executor or administrator as assets of his 
estate.” 


There is no waiver of the right to the fund on the part of the mutual benefit 
association, but, on the centrary, it is insisted that the association is entitled to it. 
In the following cases the member’s heirs took to the exclusion of the beneficiary’s 
heirs or representatives. Haskins v. Kendall, 158 Mass. 224, 33 N. E. 495, 35 Am. 
Rep. 490; Espy v. American Legion of Honor, 7 Kulp (Pa.) 134; Speegle v. Sover- 
eign Camp, 77 S. C. 517, 58 S. E. 435; Fischer v. American Legion of Honor, 168 
Pa. 283, 31 Atl. 1089; Supreme Council v. Gehrenback, 124 Cal. 43, 56 Pac, 640; 
Michigan Mut. Ben. Asso. v. Rolfe, 76 Mich. 146, 42 N. W. 1094; Supreme Council 
v. Bevis, 106 Mo. App. 429, 80 S. W. 739. Richmond v. Johnson, 28 Minn. 447, 10 
N. W. 596; Daniels v. Pratt 143 Mass. 216, 10 N. E. 166; note in 17 L, R. A. (N. 
S.) 1086. But, in some of those cases, at least, provision was made, either in the 
constitution, charter, or by-laws of the society, preventing a forfeiture. 


[2] But in the question propounded by the Court of Appeals there is no sug- 
gestion that there is any provision in the constitution, charter, by-laws of the society, 
or in the certificate of membership, either generally or specially, or by statute of the 
state, which would prevent a forfeiture; and we take it that the disposition of the 
benefit is generally determined by these provisions. In the absence of such ‘provi- 
sions, we hold, with the weight of outside authority, that the benefit reverts to the 
society, and, answering the question propounded by the Court of Appeals as asked, 
and assuming that the Court of Appeals means to,ask whether in the one case or 
the other the administrator can bring suit against the association for the benefit 
named in the certificate, we are of the opinion that neither the administrator of the 
beneficiary nor the administrator of the member of the mutual benefit association is 
a proper party to bring suit against the association for the benefit named in the 
ig eee so far as disclosed by the form of the question propounded by the Court 
of Appeals. 


All the Justices concur. 
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McDADE et at. v. MYSTIC WORKERS OF THE WORLD. (No. 35346.) 
(Supreme Court of Iowa. Nov. 13, 1923.) 
195 Northwestern Reporter, 603. 


INSURANCE—STATUTE AS TO DISTRIBUTION OF BENEFITS AMONG 
HEIRS OF INSURED, KILLED BY BENEFICIARY, INAPLLICABLE, 
WHERE POLICY OTHERWISE PROVIDES. 

A benefit certificate, providing that it should be void and all moneys paid and 
benefits accrued forfeited, in the event of insured’s death at the hands of the benefi- 
ciary, held not contrary to statute or public policy, and hence enforceable, notwith- 
standing Code Supp. 1913, § 3386, providing for distribution of benefits in such case 
among deceased’s heirs, which applies only where no contrary provisions are con- 
tained in the policy. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from District Court, Polk County; Lester L. Thompson, Judge. 

Action to recover indemnity under a certificate of life insurance issued by the 
defendant association. The court sustained a demurrer to plaintiffs’ petition, and 
plaintiffs appeal. Affirmed. 


Fred P. Carr, of Des Moines, for appellants. 
W. F. Riley, of Des Moines, for appellee. 


FaviL_e, J. Appellants’ petition alleges that the appellants are the sole heirs 
at law of one Minnie Benjamin, deceased; that on or about December 27, 1912, the 
said Minnie Benjamin became a member of the appellee’ beneficiary insurance cor- 
poration, being insured therein in the sum of $1,000, and the beneficiary named in 
the certificate of insurance being her husband, one Leonard T. Benjamin; that the 
said Minnie Benjamin died on the 15th of January, 1921, while a member in good 
standing in said society; and that she came to her death as the result of a feloni- 
ous assault committed upon her by her husband, the beneficiary, who was afterward 
convicted of murder. The petition alleges by reason of section 3386 of the Code 
Supplement of 1913, the said Leonard T. Benjamin, beneficiary, forfeited his rights 
to any and all benefits under said certificate, and that the appellants, as heirs of the 
assured, are entitled to the proceeds thereof. The certificate which is attached to 
and made a part of the petition contains the following provision respecting the bene- 
ficiary : 

“* %* * Tf his death shall occur in consequence of any violation or attempted 
violation of the laws of any state, territory, province, or county in which he may 
be, or by the hands of his beneficiary or beneficiaries (except by accident), or if 
his said application for membership or any part of it shall be found in any respect 
untrue, then this certificate shall be null and void and of no effect, and all moneys 
which have been paid and all rights and benefits which may have accrued on ac- 
count of this certificate, shall be absolutely forfeited, and this certificate becomes 
null and void.” 


The demurrer challenges appellants’ right to recover. The sole question in the 
case is whether or not recovery can be had on the certificate of insurance under the 
provisions of section 3386 of the Code Supplement of 1913, nowithstanding the terms 
and provisions of the policy. Said section of the Code provides: 


““* * * And no beneficiary of any policy of insurance or certificate of mem- 
bership issued by any benevolent association or organization, payable upon the death 
or disability of any person, who in like manner takes or causes or procures to be 
taken the life upon which such policy or certificate is issued, or who causes or pro- 
cures a disability of such person, shall take the proceeds of such policy or certifi- 
cate; but in every instance mentioned in this section, all benefits that would accrue 
to any such person upon the death or disability of the person whose life is thus 
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taken or who is thus disabled shall become subject to distribution among the other 
heirs of such deceased person, according to the foregoing rules of descent and dis- 


tribution in case of death, and in case of disability the benefits thereunder shall be 
paid to the disabled person.” 


It is the contention of appellants that the statute is mandatory, and under its 
provisions, where the beneficiary named in the certificate or policy of insurance takes 
the life of the insured, that “in every instance” all benefits that would accrue to 
such person as beneficiary under the policy “shall become subject to distribution 
among the other heirs of such deceased person, according to the foregoing rules of 
descent and distribution.” 

If there were no limitations or provisions in the policy whatever providing for 
the contingency, where the beneficiary under the policy takes the life of the insured, 
the plain provisions of the statute would apply, and the heirs of the insured, except 
the beneficiary, would be entitled to receive the proceeds of the policy. Such is the 
clear purport of the statute as applied to such a case. In the instant case, however, 
the policy by its terms provides for just such a contingency and directs that the 
proceeds of the policy must be disposed of under the terms of the contract of insur- 
ance. It is clear that under the terms of the policy, in the event that the life of the 
insured was taken by the beneficiary named in the policy, the certificate thereupon 
became “null and void and of no effect,” and that “all moneys which have been paid 
and all rights and benefits which may have accrued on this certificate shall be abso- 
lutely forfeited.” 

We think it must be true that the terms of the statute refer only to a’ case 
where the policy itself is silent upon the subject. -The statute was evidently meant 
to meet a situation where a policy of insurance is made payable to a beneficiary who 
takes the life of the insured, and where there is no provision whatever in the policy 
as to the disposition of the proceeds of the insurance. The contract of insurance 
in this case provides that in such contingency the preceeds of the policy of insur- 
ance and all moneys paid as premium are absolutely forfeited, and the contract be- 
comes null and void. 

Insurance companies doing business within the state of Iowa are creatures of 
the statute, and are subject to legislative control. Conceding, fer the sake of the 
argument only, that the Legislature could by statute provide for the disposal of the 
proceeds of an insurance policy, in the event the life of the insured was taken by 
the beneficiary, and that insurance companies doing business in this state could be 
prehibited by the statute from making any contract to the contrary, the Legislature 
has not seen fit so to do. The statute does not purport to be in any limitation upon 
the powers of insurance companies to contract for the disposition-of the proceeds 
of a policy of insurance in the event that the life of the insured is taken by the 
beneficiary. .\s the statute now reads, we think it must be held to apply solely to 
a case where no contrary provisions are contained in the policy of insurance. If 
the Legislature has power to limit the right of insurance companies to contract in 
this matter, it has not done so. If this provision in the policy were absolutely void, 
then the proceeds cf the insurance certificate would pass, under the provisions of 
the statute, to the heirs of the insured. But the parties have contracted otherwise. 
Such a contract is not prohibited by the statute, and such a contract is not neces- 
sarily void because of being contrary to public policy. The case therefore resolves 
itself into a situation where parties to the contract provided that, in the event of 
the death of the insured at the hands of the beneficiary named in the policy, the 
policy becomes absolutely void, and the payments made thereunder are forfeited. 
Such a contract is not prohibited by statute, and it is not illegal as being against 
public policy. Therefore there is no legal reason why it should not be enforced. 
Under the facts pleaded in the petition, the policy became absolutely void, and the 
rights and benefits that had accrued under it were forfeited. As bearing on the 
question, see Grand Circle v. Rausch, 24 Colo. App. 304, 134 Pac. 141; Greer 'v. 
Supreme Tribe of Ben Hur, 195 Mo. App. 336, 190 S. W. 72. 

We see no escape from the conclusion that appellants’ petition fails to state a 
cause of action, and that the demurrer thereto was properly sustained. 

The judgment appealed from must be affirmed. 

Preston, C. J., and Evans and Arthur, JJ., concur. 
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STARR vy. GREAT AMERICAN LIFE INS. CO. OF HUTCHINSON. 
(No. 24203.) 


(Supreme Court of Kansas. Oct. 6, 1923.) 
219 Pacific Reporter, 514. 


(Syllabus by the Court.) 


1. INSURANCE—LIMITATION OF LIABILITY UNDER MILITARY SERV- 
ICE CLAUSE HELD NOT OPERATIVE UNLESS DEATH OF IN- 
SURED DUE TO SUCH SERVICE. 

Under a life insurance policy providing that permission for the insured to engage 
in military service in time of war must be obtained from the insuring company = 
an extra premium must be paid on that account, and that in case of his death, 
consequence of such service and without the company’s permit,” it shall be liable 
for an amount not greater than the legal reserve, where the insured without having 
paid an extra premium dies in time of war while engaged in military service with- 
out the consent of the company, the limitation upon its liability does not become 
operative unless his death was due to his having been in the service—that is, unless 
the relation of cause and effect existed between the two facts. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


2. INSURANCE — TRIAL.—INSTRUCTION ON LIMITATION OF INSUR- 
ER'S LIABILITY UNDER MILITARY SERVICE CLAUSE HELD 
PROPER; REFUSED INSTRUCTIONS ON LIMITATION OF LIA. 
BILITY UNDER MILITARY SERVICE CLAUSE HELD COVERED, OR 
UNNECESSARY, OR TO RELATE TO QUESTIONS OF FACT. 

It is held that no error was committed in the giving or refusl of instructions. 
(For other cases, see Insurance, Dec. Dig. §§ 515, 669[12]; Trial, §§ 194[11], 
260[9].) 


3. INSURANCE—TESTIMONY AS TO METHODS OF TREATMENT OF 
SICK IN ARMY GENERALLY HELD ADMISSIBLE IN SUIT ON 
POLICY UNDER MILITARY SERVICE CLAUSE; WHERE RECORD 
DOES NOT SHOW ANSWER EXCLUDED, RULING THEREON NOT 
REVIEWABLE. 

Rulings upon evidence are held not to have been erroneous. 
(For other cases, see Insurance, Dec. Dig. § 659[1].) 


4. INSURANCE— ALLEGATION AS TO PRINTED STATEMENT IN 
POLICY ‘REGARDING NECESSITY OF NOTICE OF DEATH AND 
THE EMPLOYMENT OF PERSONS TO COLLECT BENEFITS HELD 
NOT PREJUDICIAL; REQUESTED INSTRUCTION THAT PRINTED 
STATEMENT ON POLICY AS TO NECESSITY OF NOTICE OF 
DEATH AND EMPLOYMENT OF PERSONS TO COLLECT BENE- 
FITS AND NOT APPLY HELD UNNECESSARY. 

Rulings concerning the pleadings and evidence are held not to have been preju- 
dicial. 
(For other cases, see Insurance, Dec. Dig. § 669[13].) 


Appeal from District Court, Marshall County. 

Action by Mary K. Starr, as administratrix of the estate of Merle A. Starr, de- 
ceased, against the Great American Life Insurance Company of Hutchinson. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Malloy, Davis & White, of Hutchinson, and R. L. Helvering, of Marysville, 
for appellant. j 
W. W. Redmond, of Marysville, and W. J. Gregg, of Frankfort, ‘ r appellee. 
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Mason, J. On May 16, 1918, Merle A. Starr insured his life for $2,000 with 
the Great American Life Insurance Company. He died from influenza while in the 
military service of the United States in a hospital at Camp Meade, Md., on October 
6, 1918. His adminisratrix brought this action against the company, recovering the 
full amounut of the insurance. The defendant appeals on the ground that its liabil- 
ity was limited to the amount of the legal reserve on the policy—some $15. 

[1] 1. The provision of the policy relied upon by the defendant reads: 


“This policy is free from restrictions as to residence, travel, and occupation or 
place of death, from the date of its issue, except military or naval or aviation serv- 
ice in time of war, for which permission must be obtained from the company, and 
an extra premium, at the established rate shall be paid. In case of death of the 
insured in consequence of such service and without the company’s permit, the lia- 
bility of the company hereunder shall be for an amount not greater than the legal 
yeserve on this policy” 


Under various assignments of error the defendant contends that by virtue of the 
first sentence of this clause in order to keep the insurance in full force the insured 
was required in case he entered the military service in-time of war to obtain permis- 
sion from the company and pay an extra premium. The trial court held, and we 
approve the holding, that by virtue of the second sentence the effect of the omission 
of the insured to take such steps is limited to a reduction in the amount to be paid 
in case his death should result from a risk peculiar to the military service. It is 
not enough that while in the service he should die—that his being in the service 
should furnish the condition or situation ‘under which death overtook him through 
an agency not dependent thereon; the relation of cause and effect must exist be- 
tween the two facts. This seems the natural and obvious reading of the clause 
quoted, but if there is an ambiguity it should be resolved against the insurer in ac- 
cordance with the general rule. The construction adopted was given to substantially 
the same language in Gorder v. Lincoln Nat. L. Ins. Co., 46 N. D. 192, 180 N. W. 
514, 11 A. L. R. 1080, and to similar language in Malone v. Life Ins. Co., 202 Mo. . 
App. 499, 213 S. W. 877. 

{2] 2. Complaint is made of the giving of this instruction: 


“You are further instructed that the mere fact alone that the insured,. Merle A. 
Starr, after the execution of the policy of insurance sued upon herein, entered into 
the military service of the United States, is not sufficient to defeat a recovery of 
the face value of the policy sued upon, but it must further appear from the evidence 
that the deceased Merle A. Starr, after he entered the military service of the United 
States of America, died as a result and in consequence of such service. If you shall 
find and believe from the evidence in this case that the said Merle A. Starr died 
while in the military service of the United States of America, of some disease pe- 
culiar to, or occasioned by, extra hazard incident to such military service, and as a 
consequence thereof, then and in that event plaintiff would only be entitled to re- 
cover the amount shown by the evidence in this case to be the legal reserve of such 
policy of insurance, at the time of his death. On the other hand, if you should find 
and believe from the evidence herein, by a preponderance hereof, that the insured 
Merle A. Starr, while in the military service of the United States of America, died 
of some disease, common to military and civilian life, and did not die of some 
disease peculiar to, or occasioned by, extra hazard, incident to such military service, 
and in consequence thereof then and in that event it would be your duty to return 
a verdict in favor of plaintiff for the sum of $2,000, together with 6 per cent. in- 
terest thereon from the 6th day of December, 1918, to the date of the rendition of 
your verdict.” 

Of this the defendant says: 


“The substance of this instruction was to give the jury the impression that, if 
the influenza prevailed in civil communities as well as in military camps, then the 
death of the insured could not be in consequence of his military service, and this 
notwithstanding the fact that the evidence in this case shows clearly and absolutely 
that there was a greatly increased danger, not only from infection. but of death 
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after infection at Camp Meade, Md., because of the congested conditions and over- 
taxed medical facilities.” 


We do not regard the instruction as open to this criticism. Its entire contents 
are to be construed in the light of its first sentence, which declares explicitly that 
the plaintiff is not entitled to recover if Starr died in consequence of his military 
service. It does not say that if he died of a disease common to military and 
civilian life the company is liable, but that the liability depends upon the existence 
of the further condition that he “did not die of some disease peculiar to, or occa- 
sioned by, extra hazard, incident to such military service and in consequence there- 
of.” By what we consider a fair and reasonable interpretation of the entire instruc- 
tion the word “disease” is to be regarded, not as referring to the generic name of 
the ailment from which he suffered—influenza—but to the specific pathological condi- 
tions which in his particular case caused death, which might have been affected by 
inadequate facilities for medical attention after he had contracted the influenza. 
While the language might well have been made more definite in this regard, no in- 
struction was asked which directed attention specifically to this phase of the matter. 

Of the requested instructions which were refused one was to the effect that the 
mere fact that the insured might have contracted the influenza and pneumonia if he 
had remained in civil life did not indicate that his death was not in consequence of 
his military service, and that although the epidemic prevailed in civil communities 
a death therefrom might be in consequence of military service. Another stated that 
the military service clause of the policy was not limited to deaths in actual combat 
or warfare or injuries resulting therefrom, but included any consequence of mili- 
tary service, whether in a military camp in this country, or elsewhere. A third was, 
in substance, that the clause was reasonable and the defendant had a right to make 
it. We think the proposition set out in the first two were sufficiently indicated in the 
instruction already quoted, and the third was unnecessary. A fourth was that if 
certain conditions existed at Camp Meade the death of the insured was in conse- 
quence of military service. The question it undertook to settle was one of fact and 
not of law. 

[3] 3. Two medical witnesses were permitted to testify concerning the regu- 
lations and methods of treatment of the sick in the army generally, over the objec- 
tion of defendant; that this was not the best evidence, and did not relate to the 
particular camp at which the insured died. The evidence concerned the general 
practice, and was admissible for its bearing on the probable effect of army life upon 
the risk of death from influenza. 

Complaint is made of the sustaining of an objection to a question in the depo- 
sition of a witness for the defendant. The abstract does not show what answer, if 
any, was excluded, and the ruling is therefore not reviewable. The agent who sold 
the insurance was a witness for the defendant and testified in chief that he had 
received his net commission. He was asked on cross-examination how much he got. 
An objection that this was immaterial was overruled, and the ruling is complained 
of. The question seems immaterial, but not more so than his testimony as to re- 
ceiving the commission, and at all events it was not seriously prejudicial. 

[4] On the outside of the policy a statement was printed that— 


“In event of death notice should be given immediately to the company at Hut- 
chinson, Kansas, and it is not necessary for the insured or- the beneficiary to employ 
any person to collect any benefit provided in this contract, and that time and ex- 
pense would be saved by writing direct to the company or its agent.” 


The petition alleged this fact, and that defendant moved to strike out the allega- 
tion as immaterial. It might have been important as tending to excuse informality 
or irregularity of proofs of death, and at all events was not prejudicial. The court 
was asked to instruct that the statement had no application to the case, and should 
not influence the verdict. We think such an instruction unnecessary. The court 
overrruled a motion to make the petition more definite (by setting out specific facts 
concerning the military service of the insured), a demurrer to the petition, and a 
demurrer to the evidence. The points raised by the demurrers have already been 
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passed upgn. Obviously the defendant was not misled by any indefiniteness in the 
petition, for the court instructed the jury that the insured for some time before his 
death was in the military service, and that before the plaintiff could recover she 
was required to prove by a preponderance of the evidence that his death was not in 
consequence of such service—a burden by the way which probably should have 
been placed on the defendant. Gorder v. Lincoln Nat. L. Ins, Co., 46 N. D. 192, 180 
N. W. 514, 11 A. L. R. 1080. 
The judgment is affirmed. 
All the Justices concurring. 
‘ 


———___ >. 


WOLFORD v. NATIONAL LIFE INS. CO. OF THE UNITED STATES OF 
AMERICA. (No. 24734.) 


(Supreme Court of Kansas. Oct. 6, 1923.) 
219 Pacific Reporter, 263. 


(Syllabus by the Court.) 

1, INSURANCE—DELAY IN DELIVERING LIFE POLICY HELD NOT TO 
AFFECT SPECIFIC CLAUSE GOVERNING TIME OF PAYMENTS OF 
PREMIUMS. 

A policy of life insurance specifically provided for the annual payment of pre- 
miums after the first on the anniversaries of the date of the policy, with a grace 
period of one month, and that a failure to pay any premium when due should for- 
feit the rights of the insured and terminate the obligations of the insurance company 
under the policy. The policy was not delivered to the insured until 22 days after 
its date. Held, that the fact that the policy was not delivered on its date or a date 
corresponding with the times specifically fixed for the payments of subsequent pre- 
miums did net postpone the time for such payments to the anniversary of the date 
of delivery. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 


2. INSURANCE—NOTICE OF CANCELLATION HELD TO EFFECT FOR- 

FEITURE OF LIFE POLICY. 

Under the provisions of chapter 212, Laws 1913, which forbids the cancellation 
of life insurance policies without notice, it is held, that such a notice given 32 days 
after the time fixed for payment of a premium of an intention to cancel the policy 
for nonpayment of a premium was a valid notice, and that, as payment was not 
made within 30 days after such notice, a forfeiture resulted. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


3. INSURANCE—PROOF THAT CANCELLATION NOTICE OF LIFE POL- 
ICY MAILED TO INSURED SUFFICIENT. 
Proof that a notice of cancellation was addressed to the insured and duly de- 
posited in the mail is sufficient to show compliance with the statutory requirement. 
(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from District Court, Lincoln County. 

Action by Tillie K. Wolford, administratrix of the estate of John C. Wolford, 
deceased, against the National Life Insurance Company of the United States of 
America, From a judgment for defendant, plaintiff appeals. Affirmed. 


E. A. McFarland, of Lincoln, R. A. Lovitt, of Salina, and Jas. J. O’Donohue, 
of St. Louis, Mo., for appellant. 

James C. Jones and James C. Jones, Jr., both of St. Louis, Mo., Burton P. 
Sears, of Chicago, Ill., John J. McCurdy and M. J. Healy, both of Lincoln, and 
Robert Stone, of Topeka, for appellee. 
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Jounston, C. J. This action was brought by Tillie K. Wolford, as adminis- 
tratrix, against the National Life Insurance Company, upon a policy of insurance 
— upon the life of John C. Wolford. The defendant prevailed, and the plaintiff 
appeals. 

Upon an application by John C. Wolford, a policy on his life for $5,000 was 
issued of the date of November 14, 1917, and the policy was delivered to him on 
December 6, 1917. Afterwards, and on May 25, 1918, he applied to the defendant to 
exchange the policy which had been issued to him the previous year, viz. an ordi- 
nary. life endowment at the age of 85 plan, to another kind of policy called the 
Golden Anniversary form, which provided for a payment of 20 premiums, the pol- 
icy to mature as an endowment at the age of 85 and the payment of a higher pre- 
mium rate. The application was accepted, the first policy issued was surrendered 
and canceled, and the new policy issued and delivered, which is the one upon which 
the present action is brought. The parties agreed and the application recited that 
the insurance was to date from November 14, 1917, the date of the first policy is- 
sued, and it was expressly stated that the insurance was granted in consideration ot 
an advance payment of $227.70, one year’s insurance, terminating on November 14, 
1918, and of the payment of annual renewals of $227.70 on or before the 14th of 
each November thereafter. The policy provided that the failure to make any pay- 
ment when due should forfeit and cancel the contract of insurance and terminate the 
obligations of the company under the policy. It further provided that a grace of 
not less than 30 days would be allowed on the payment of each premium after the 
first during which month the policy would continue in force, and if the insurer 
should die within that period, the unpaid premium for the current policy year would 
be deducted from the amount payable under the policy. 

The first premium was paid, but no payment was made on November 14, 1918, 
nor was any payment made before the death of the insured which occurred on 
August 25, 1919. On December 16, 1918, more than a month after the grace period, 
a notice was sent to the insured by the company that, as the premium on the policy 
had not been paid, it was its intention to forfeit and cancel the policy unless the 
premium was paid within 30 days from the date of the notice. This notice was 
given, as was stated therein, in compliance with the provisions of chapter 212 of 
the Laws of 1913, relating to the forfeiture of life insurance policies, 

There is no dispute as to the controlling facts. As we have seen the terms of 
the policy provided that November 14, 1917, was fixed by the parties as the time 
from which the insurance was to date, and November 14 of each year thereafter 
the time when it would terminate. It was not then paid, nor had payment been made 
for more than nine months thereafter, when the insured died. The contention of 
plaintiff is that the policy not being delivered until December 6, 1917, the insurance 
was not in force until that time and there being 30 days of grace given, within 
which to pay premiums, the insured was not in default until January 6, 1919, and 
the notice of intention to forfeit given on December 16, 1918, was premature, and 
therefore a nullity. 

It has been determined that the statute mentioned to the effect that a cancel- 
lation notice given before the time in which payment may rightfully be made is not 
a valid statutory notice, and that forfeiture or termination of liability on the policy 
does not result from it. Priest v. Life Insurance Assn., 99 Kan. 295, 161 Pac. 631; 
Reynolds v. Insurance Co., 105 Kan. 669, 185 Pac. 1051, 7 A. L, R. 1558, Cunningham 
v. Insurance Co., 106 Kan. 631, 189 Pac. 158. 

[1, 2] The insuranace company contends that the second premium became due 
at the time expressly fixed by the parties in the policy, to wit, November 14, 1918, 
and, allowing the stipulated 30 days of grace, a default occurred on December 14, 
1918, and that the notice mailed to the insured on December 16, 1918, was a com- 
pliance with the statute which effectually terminated its liability under the policy. 
It was competent for the parties to agree upon the date for the payment of pre- 
miums and the time when the insurance would terminate. It was definitely stipu- 
lated in the contract that the date was November 14, 1918, with the added grace 
period. The insured was not in default until the end of that period, but when the 
period expired there was a default which would have automatically caused a for- 
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feiture, but for the statute relating to cancellation. It provides for notice of an 
intention to forfeit the policy for nonpayment of a premium, after which the policy 
holder has a right to pay the premium at any time within 30 days from the mailing 
of the notice. The turning point in the case is whether the notice given, which was 
otherwise sufficient, was prematurely given. If the date of the delivery of the 
original policy is the contract time for payment of premiums, the result would be 
that the notice was given before the time for payment of the premiums had expired 
and cause for forfeiture arose. That interpretation, however, would conflict with 
the plain terms of the insurance contract and would in effect be a modification by 
the court of the contract the parties chose to make. The time for the payment of 
premiums and when insurance would terminate was definitely stated and coupled 
with it was a provision that a failure to pay any premium when due should operate 
as a forfeiture and terminate the obligations of the company. There is no ambiguity 
in the contract in respect to the time of payment, which opens the way for inter- 
pretation by the court, and permits it to say that one of several dates mentioned was 
the time for which insurance was to run, and measure the date of expiration. Deci- 
sions upon contracts of that character are cited wherein the provisions were liber- 
ally interpreted in favor of the insured, and among them are Halsey v. Insurance 
Co., 258 Mo. 659, 167 S. W. 951; Stramback v. Fidelity Mutual Life Ins. Co., 94 
Minn. 281, 102 N, W. 731; Prudential Ins. Co. of America v. Stewart, 237 Fed. 70, 
150 C. C. A. 272, 6 A. L. R. 766; McMaster v. New York Life Ins. Co., 183 U. S. 
25, 22 Sup. Ct. 10, 46 L. Ed. 64. But these are mainly cases where there were am- 
biguous provisions in the contract and where the times of payment were not defi- 
nitely prescribed. Here the times of payment were unequivocally fixed in the con- 
tract. The parties were entitled to make their own contracts, and the courts can- 
not interpret into the contracts conditions contrary to these which the parties have 
clearly expressed in writing. There is nothing in the contract suggesting that De- 
cember 6, 1917, the time of the delivery of the first policy, was the premium pay- 
ment time, or that the parties had another date in mind for payment than the one 
specifically stated in the contract. The time when payments became due was very 
important to both parties, as insurance companies can only survive by the prompt 
payment of premiums, and in order that they may give the insured proper notices. 
of defaults, and equally important to the insured in order that he may avoid a de- 
fault and prevent the cancellation of his policy. In McCampbell v. New York Life 
Ins. Co. (C. C. A.) 288 Fed, 465, an action on a policy was contested for the non- 
payment of a premium. The application for insurance made on January 31, 1901, 
was approved, and the policy issued and dated February 27, 1901. It provided for 
the payment of premiums on January 31 of each year, and it also stipulated that the 
company should incur no liability under the contract until the first premium was 
paid, and while the insured was in good health. The policy was not delivered nor 
the first premium paid until March 1, 1901.. There was a default in the payment of 
the premium due January 31, 1918, and on March 29 the insured remitted the 
amount of the default payment with an application for reinstatement, but the pol- 
icy was not reinstated, because a satisfactory health certificate was not presented. 
After the death of the insured an action was brought on the policy claiming that 
the remittance for reinstatement was really a payment of the premium on March 
29, and kept the insurance in force. The theory was that as the policy was not de- 
livered until March 1, 1901, each subsequent premium did not become due until 
that date of the following years, and there being one month of grace the payment 
on March 29 prevented a default. The court said: 

“It is argued that this necessarily follows from the provision in the application 
that it is a condition precedent to the company’s liability that the policy should be 
issued and the first premium paid during the lifetime and good health of the appli- 
cant, and that to require the first premium to cover a period prior to the beginning 
of such liability would be to require an insured to pay for insurance which he did 
not obtain. A conclusive answer is that parties are entitled to make their own con- 
tracts. It is true that, if the insured in this case had died before March 1, 1901, 
liability under the policy would not have attached. But the insured, by agreeing 
that January 31 should be the anniversary of the policy, and that premiums should 
be paid on that day, or by February 28 of each year, during the life of the policy, 
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secured insurance as of the age 39, instead of 40, and thereby was required to pay 
$16.50 per annum less than he would have been required to pay if the policy had 
been issued to him after February 13, 1901. January 31 of each year was recog- 
nized by both the insured and the insurer as the date upon which premiums were re- 
quired to be paid. If the contention of the plaintiff should prevail, it would cause 
untold confusion. * * * The time when a premium is due should be definite, 
and that cannot be if the date upon which the first premium was in fact paid should 
fix the dates upon which subsequent premiums should be paid. Therefore the date 
mentioned in the policy for the payment of premiums governs. The date when the 
first premium was paid, which is almost always uncertain, and in most instances 
impossible of ascertainment, is immaterial.” 288 Fed. 469. 


In Kansas City Life Ins. Co. v. Harper (Okl. Sup.) 214 Pac. 924, 928, the pol- 
icy involved was issued on June 28, 1912, and provided for payments of premiums 
annually on the 28th of June during the life of the policy. It contained a provi- 
sion that it should not take effect until its delivery to the insured during his life- 
time and good health. The policy was delivered on July 25, 1912. One of the sub- 
sequent payments was not made at the stipulated time, and shortly afterwards he 
died. It was contended that, because the policy was not delivered until July 25, 
the subsequent payments did not become due until that date of the succeeding years 
The court ruled to the contrary, saying: 


“In order to bridge this period of time, counsel for defendant in error’s first 
contention is that the policy did not take effect and become operative until July 25, 
1912, the date of the delivery of the same, and that each premium became due each 
12 months thereafter, with 30 days’ grace; and not on June 28th, the date of the 
policy and on which date the annual premium became due, by the terms of the pol- 
icy. With this contention we cannot agree, because, as hereinbefore stated, the pol- 
icy by its terms provided otherwise. And the authorities do not support counsel’s 
contention.” 214 Pac. 928. 


In Jewett v. Life Insurance Co., 149 Mich. 79, 112 N. W. 734, the application 
for the policy was made on August 11, 1902, and the policy issued and delivered to 
the insured on August 18, 1902. It provided that quarterly premiums should be 
paid on the first days of August, November, February, and May of each year. The 
premium due November 1, 1903, was not paid, and the insured died November 17, 
1903. It was contended that as the policy was not delivered until Augugst 18, 1902, 
the payments were thereby postponed 18 days. In meeting this contention the court 
said: 

“The terms of the policy are so clear and explicit that ‘he who runs may read’ 
it and understand it. It provided for the payment of $100 to cover the first annual 
premiums for one year, running from the lst day of August to the Ist of August 
following. It provided that the premiums thereafter should be paid in quarterly 
installments of $25 each on or before the Ist day of certain months, and that failure 
to pay as provided should result in the forfeiture of the policy. There is always 
a time between the application for a policy and its issuance by the company, where 
it is expressly so provided, that liability does not attach. That fact, however, does 
not operate to change the times and terms of payment expressly provided in the 
policy itself. The contention of the learned counsel is that, inasmuch as the policy 
in question was not in force until the 18th day of August, therefore the payments 
of the quarterly premiums were postponed 18 days. It would follow also that, had 
Mr. Jewett lived 10 years, the policy would not have become due until the 18th day 
of August, 1912, instead of August Ist, as expressly provided in the contract. To 
so hold would not be the interpretation of ambiguous language, but would result in a 
court-made contract.” 149 Mich. 82, 112 N. W. 7335. 


Other cases of like import are McConnell v. Provident Savings Life Assur. 
Soc., 92 Fed. 769, 34 C. C. A. 663; Johnson v. Ins. Co., 143 Fed. 950, 75 C. C. A. 22; 
Methvin v. Fidelity Mut. Life Assn., 129 Cal. 251, 61 Pac. 1112; Mutual Life Ins. 
Co. v. Stegall, 1 a. App. 611, 58 S. E. 79; Tibbits v. Mutual, etc. Ins. Co., 159 
Ind. 671, 65 N. E. 1033; Painter v. Mass. Mut. Life Ins. Co. (Ind. App.) 133 N. E. 
20, Wilkinson v. Commonwealth Life Ins. Co., 176 Ky. 833, 197 S. W. 557, 6 A. L. 
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R. 769; Wilkie v. Insurance Co., 146 N. C. 513, 60 S. E. 427; Sydnor v. Met. Life 
Ins. Co., 26 Pa. Super. Ct. 521; Rolerson v. Standard Life Ins. Co. (Tex. Civ. App.) 
244 S. W. 845. 

Here the insured in his application requested that the insurance should date 
from November 14, 1917. That was the date fixed in the policy, and we cannot hold 
with the plaintiff without writing a new contract and one which would be in con- 
flict with that explicity made by the parties. November 14 of each year was agreed 
upon as the time of payment, and, when the added grace period of one month had 
expired, the insurance lapsed. The fact that delivery of the policy was not made 
until 22 days after the date fixed in the policy did not operate to change the time 
when the subsequent premiums became payable. The general rule has been stated: 


“Premiums are payable on the dates fixed by the contract, and the fact that the 
policy does not go into effect on a date corresponding to the date fixed for pay- 
ment of subsequent premiums does not change the provisions of the contract as to 
when such subsequent premiums beceme payable.” 25 Cyc. 751. 


[3] The company then under the statute was warranted in giving the notice of 
forfeiture which it mailed to the insured on December 16, 1918. That notice was 
given in strict compliance with the statute, and must be held to be valid, and, the 
premium not being paid within 30 days thereafter, a forfeiture legally resulted. 

After the evidence of both parties had been introduced, the court directed a 
verdict for defendant, and it is contended that the fact of giving a forfeiture notice 
should have been submitted to the jury. There was no dispute in the evidence as to 
that fact. All of the evidence on the subject was that a proper notice of cancella- 
tion was prepared, addressed to the insured, and was duly deposited in the mail on 
December 16, 1918, as the statute provides. No more is required to effect a for- 
feiture. There was nothing in the evidence upon which an inference might be pre- 
dicated that the notice had not been mailed and received, and therefore nothing was 
left for submission to the jury. 

Judgment affirmed. 


All the Justices concurring. 


a 


JOHNSTON v. METROPOLITAN LIFE INS. CO. 
(Court of Appeals of Kentucky. Oct. 5, 1923.) 
254 Southwestern Reporter, 1046. 


1. INSURANCE — FALSE STATEMENT AS TO REJECTION BY OTHER | 

COMPANIES MATERIAL, AND AVOIDED POLICY, THOUGH MADF 

IN GOOD FAITH. 

A negative answer to a question in an application, ‘‘Have you ever applied to 
any life insurance company * * * without receiving exact kind and amount of 
insurance applied for?” was a material representation, and avoided the policy, where 
insured had previously applied for a certain kind of insurance to another company, 
and its issuance was refused, and in. lieu thereof a less valuable policy with a larger 
premium was issued, and accepted by him, even though the negative answer was 
made in good faith, and without purpose to deceive, in view of Ky. St. § 639. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

2. INSURANCE — EVIDENCE HELD NOT TO SHOW KNOWLEDGE OF 

AGENT OF REJECTION BY OTHER COMPANY. 

Evidence held not to show that life insurance agent had knowledge of former 
rejection by another company of insured’s application for a certain kind of insur- 
ance. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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Appeal from Circuit Court, Boyd County. 
Action by Sallie Johnston against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


L. T. Everett, George B Martin, John F, Coldiron, and John L. Smith, all of 
Catlettsburg, for appellant. 
Prichard & Main, of Ashland, for appellee. 


Turner, C. Appellant, as plaintiff, filed this action against appellee on a policy 
of life insurance, in which she was designated as beneficiary, issued by that company 
on the life of her deceased husband., Upon a jury trial a verdict was returned for 
the defendant, and from the judgment on that verdict this appeal is prosecuted. 

Howard B. Johnston, appellant’s husband, died in the spring of 1919. In 1916 
he had applied for and received a $2,000 policy in appellee company, and in the fall 
of 1917 he was contemplating the taking out of additional life insurance.’ Accord- 
ingly Allen, the representative of appellee company, and Roe, the representative of 
the Reliance Insurance Company, each frequently impoprtuned him to make appli- 
cation for insurance in their respective companies. He did make application through 
Roe to the Reliance Insurance Company on the 9th of October, 1917, for a policy 
of $2,000 in that company on the whole life nonparticipating plan, and the applica- 
tion was forwarded to that company’s office at Pittsburg. The premium on that 
policy would have been $54.06 per year; but the company refused to issue such a 
policy, and issued in lieu thereof another and less valuable policy to Johnston, upon 
which the premium was $105.98 a year; the refusal to issue the policy applied for 
being because of unfavorable reports or information pertaining to the risk, The 
policy issued, however, was delivered to and accepted by Johnston on the 18th or 
19th ef November, 1917. 

On the 23d day of November, 1917, Johnston made application through Allen 
to appellee company for a straight life policy in the amount of $2,000. The 
application was in writing, and contained printed questions, and answers to those 
questions were written in the application by the agent of appellee at Johnston’s dicta- 
tion. On the 28th of November the policy was issued on that application, and de- 
livered to Johnsten on the 5th of December thereafter, and Johnston gave his check 
for the yearly premium of $67.84. 

Shortly after the delivery of the policy, and before the check for the premium 
had been cashed, the company received information which led it to seek a cancella- 
tion of the policy, and accordingly declined to cash the check, and sought to have 
the policy delivered up to it. This Johnston declined to do, and, when the next 
premium became due, sent the company a draft for the second premium, which it 
‘likewise declined to accept. In this situation Johnston died in the spring of 1919, 
and this suit was instituted by the beneficiary in that policy. 

The defense to the action is based upon alleged false statements made by 
Johnston in the answer to questions in the application which were material to the 
risk, and upon the allegation that, if said false answers had been truly given, and 
the real facts disclosed te the company, it would not have issued the policy in ques- 
tion. The allegation is that in the application Johnston falsely answered “No” to 
the following question: “Have you ever applied to any life insurance company, 
order, or association for insurance on your life without receiving exact kind and 
amount of insurance applied for? (If yes, give particulars.)” 

The defense is also based upon an alleged false statement material to the risk, 
made by the applicant in writing to the medical examiner as to his use of intoxicat- 
ing liquors. The question appears to be in the form of a recital or statement by 
the applicant as follows: “I do not use alcoholic stimulants or other liquors, ex- 
cept as here stated, and have never used them to excess, except,” and opposite that 
is merely the word “No,” and no exceptions whatever are stated. 

Eliminating for the purpose of this opinion the latter question, we have reached 
the conclusion that on the ground first stated the appellee was entitled to the di- 
rected verdict for which it asked. The evidence shows without contradiction that 
Jehnston had, some four or five days before making this application in appellee 
company, received and accepted from the Reliance Insurance Company a policy of 
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less value and of a different kind entirely from the one for which he had applied in 
that company, and at a much higher rate. 

The evidence likewise shows, without contradiction, that the Reliance Insurance 
Company had refused to issue the policy applied for by Johnston, on the ground 
that it had acquired unfavorable information pertaining to the risk. 

[1] It is not an open question in this state whether such a false statement as to 
rejections by other companies is material to the risk under the provisions of sec- 
tion 639 of our statute. That such a false statement is material to the risk, and will 
avoid a policy which would not have been issued by the company, if it had known 
of such former rejection, has frequently been held by this court, even though the 
answer was made in good faith, and without purpose to deceive. Masonic Life Ins. 
Co. v. Robinson, 149 Ky. 80, 147 S. W. 882, 41 L. R. A. (N. S.) 505; Blenke v. 
Citizens’ Life Ins. Co., 145 Ky. 332, 140 S. W. 561; Western & Southern Life Ins. 
Co. v. Quinn, 130 Ky. 397, 113 S. W. 456; Provident Savings Life Assurance So- 
ciety v. Dees, 120 Ky. 285, 86 S. W. 522, 27 Ky. Law Rep. 670; Provident Savings 
Life Assurance Society v. Whayne, 131 Ky. 84, 93 S. W. 1049, 29 Ky. Law Rep. 
160. 

[2] But it is insisted for appellant here that the court erred to her prejudice 
in declining to give an instruction to the effect that, even though the jury believed 
the answer and ‘statement were made by deceased without intention to deceive or 
mislead the company, if defendant or its agents knew at the time, or before the de- 
livery of the policy, the statement was untrue, then they should find for the plain- 
tiff. This contention is based upon the erroneous assumption there was evidence 
upon which to base it. 

It is true appellee’s agent, who took the application from Johnston, states that 
Johnston at the time mentioned the Reliance Life Insurance Company, and in that 
connection said something about their insurance being too high, but that was all 
he said; the witness nowhere says that Johnston made any statement to him about 
any rejection by the Reliance Company, or any refusal of that company to issue 
to him the kind of policy for which he applied. Another witness states that Allen, 
the appellee’s agent, seemed to be “peeved” when he learned that Johnston had made 
an application to the Reliance Company for insurance, and seemed to think Johnston 
had promised to take the insurance from him, and that he should have dene so. 

Conceding, as this evidence appears to indicate, that appellee’s agent did, at the 
time he took Johnston’s application, know of his previous application to the Reliance 
Company for insurance, it does not follow he then had knowledge his application to 
the Reliance Company had been rejected, and that company had issued to him a 
different kind of policy at a higher rate. Knowledge of the rejection and of the 
refusal to issue the kind of policy applied for was the material thing, not whether 
he merely knew that Johnston had applied to that company for a policy of insur- 
ance. This evidence in no sense brings home to appellee’s agent the knowledge the 
other company had refused to issue such a policy as Johnston had applied for. 

The jury having found a verdict which the court should have directed them to 
give, appellant cannot complain. 


Judgment affirmed. 
———_ - a 


MAURICE v. TRAVELERS INS. CO. er at. 


(New York Supreme Court, Special Term, New York County. August 29, 1923.) 
201 New York Supplement 369. 


1. INSURANCE—IN ABSENCE OF RIGHT TO CHANGE BENEFICIARY 
POLICY PROVISIONS PERMITTING LOAN OF SURRENDER VALUE 
HELD NOT TO AFFECT BENEFICIARY’S VESTED INTEREST; 
“PARTIES IN INTEREST.” 


Policy provision that the surrender value is payable to insured only as a loan 
if the contract is assigned to insurer by “all parties in interest,” or if a premium is 
not paid on the due date and then on surrender of the policy if insured so elects, 
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does not, in the absence of a right to change the beneficiary, affect the vested quality 
of the rights of the wife as beneficiary, because the words “parties in interest” in- 
clude the beneficiary, and she cannot be compelled in supplementary proceedings by 
insured’s receiver to assign her interest therein, or to refrain from paying premiums, 
or to surrender the policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—SURRENDER VALUE OF DEBTOR’S POLICY, IN WHICH 
WIFE IS MADE BENEFICIARY, WITH RIGHT TO CHANGE BENE- 
FICIARY, CANNOT BE ORDERED PAID TO RECEIVER. 


Under Domestic Relations Law, §$ 52, giving a wife an insurable interest in her 
husband’s life, and to some extent exempting from claims of his creditors insur- 
ance in her favor, a life policy designating insured’s wife as beneficiary, reserving 
the right to change the beneficiary, gives the wife an interest therein which is not 
subject to the claims of insured’s creditors, which can be defeated only by exercising 
the power to change the beneficiary, and a receiver cannot, in supplementary pro- 
ceedings, in the absence of equitable reasons for so doing compel insured to exercise 
the power, so as to enable receiver to reach the surrender value for the benefit of 
insured’s creditors. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


3. INSURANCE— AFTER INSURED’S DEATH, JUDGMENT CREDITOR 
CANNOT REACH PROCEEDS OF POLICY IN FAVOR OF WIFE. 


Where insured dies without designating a new beneficiary in place of his wife, 
as permitted by the policy, and no appropriate steps were taken during his lifetime 
by a judgment creditor to reach his interest in the policy, whether the wife’s interest 
be inchoate, contingent, or vested, the proceeds cannot be reached by the judgment 
creditor. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


Action by Stewart Maurice, as receiver in the proceedings supplementary to 
execution under a judgment in favor of Solomon Gershman, against the Travelers’ 
Insurance Company and others. On plaintiff’s motion for judgment on the pleadings. 
Motion denied, and judgment ordered dismissing complaint. 


Milton Hart, of New York City, for plaintiff. 
William J. Moran, of New York City, for defendants. 


LEHMAN, J. In January, 1920, the defendant Travelers’ Insurance Company is- 
sued and delivered to the defendant Max Berliner its policy of insurance, whereby 
it insured the life of the defendant Max Berliner in the sum of $1,000, payable to the 
defendant Annie Berliner, his wife, upon his decease. The policy contains a clause: 


“Provided this contract is not assigned the insured may at any time and from 
time to time during its continuance change the beneficiary, to take effect only when 
such change and the written consent of the company thereto are indorsed upon the 
contract at the‘home office of the company or attached thereto, whereupon all rights 
of the former beneficiary shall cease.” 


There has been no assignment of the policy of insurance and no change of 
beneficiary. The plaintiff has now brought this action to secure a judgment: 


“That the defendant Max Berliner be directed and required to surrender said 
insurance policy to the defendant Travelers’ Insurance Company, and that the said 
defendant Travelers’ Insurance Company be required to accept such surrender and 
to pay to plaintiff * * * the full surrender value of said insurance policy.” 


The defendants have interposed answers to the complaint, and the plaintiff now 
moves for judgment on the pleadings in his favor, and upon that motion the de- 
fendants have challengd the sufficiency of the complaint. 
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[1] The policy of insurance provides that: 


“On demand in writing to the home office of the company after two full years’ 
premiums shall have been paid, the insured may borrow at any time during the year 
on the sole security of this contract an amount not exceeding the cash value at the 
end of the current insurance year as specified in the table of cash values hereinafter 
set forth, * * * The contract shall be assigned by all the parties in interest 
thereunder.” 


And the complaint alleges : 


“That under said provision of said policy the same now has a cash surrender 
value of $231.81 payable to the defendant Max Berliner.” 


There is no other allegation in the complaint to show that the judgment debtor, 
Max Berliner, could under any circumstances obtain from the insurance company 
any cash surrender value, but the policy of insurance which is annexed to the an- 
swer shows that it contains another provision that: 


“If any premium shall not be paid on or before the date when due, * * * 


upon written request made by the insured within three months from said due date 
and surrender of the contract the company will as the insured may elect either 
issue a contract for the amount of paid-up insurance, if any, specified in column 2, 
or pay the cash value, if any, specified in column 1.” 


It appears from these provisions in the contract that the surrender value of the 
policy is payable to the insured only (1) in the form of a loan if the contract is as- 
signed to the compny by all parties in interest; or (2) if a premium shall not be 
paid on or before the date when it is due, and then upon the surrender of the policy 
and if the insured shall so elect. Under these circumstances it is evident that a 
judgment creditor or a receiver appointed in supplementary proceedings could not 
force a surrender of the policy and the payment of the surrender value, if there were 
no right in the insured*to change the beneficiary, for then the beneficiary would 
clearly have a vested interest in the policy and she could not be compelled to assign 
her interest therein or to refrain from paying premiums or to surrender the policy. 

[2] The serious and to some extent novel question presented by this motion is 
whether the provision for the change of beneficiary not only leavés in the insured 
such property right in the policy as will pass to the receiver, but also whether the 
receiver can compel the debtor to exercise his reserved power to change the bene- 
ficiary and then to claim the surrender value. It is plain that the judgment debtor 
has some property in the policy, for the beneficiary can certainly by appropriate pro- 
ceedings be divested of her rights even if vested, and whatever rights are not finally 
in the beneficiary are in the insured. It has been held at Special Term in the case 
of Cavagnaro v. Thompson, 78 Misc. Rep. 687, 138 N. Y. Supp. 819, that this prop- 
erty right in the insured passes to the receiver, and in that opinion it seems to be as- 
sumed, even if not declared, that the receiver could thereupon divest the beneficiary 
of her interest and compel the surrendr of the policy. An analysis of that opinion 
shows that it is based on two propositions: First, that the beneficiary has no vested 
interest in the policy; and, second, that the dominion over the policy retained by 
the insured passes to the receiver and can be exercised by the receiver. 

The first proposition rests upon analogy between the rights of the insured and 
of the beneficiary named in a certificate of membership in a benefit society and the 
rights of similar parties under a contract of insurance with an insurance company, 
and the second proposition rests upon the authority of a number of cases in bank- 
ruptcy in the federal courts. The analogy between rights under a certificate of 
membership and under a policy of life insurance is not complete, and in the case of 
Grems v. Traver, 87 Misc. Rep. 644, 148 N. Y. Supp. 200, affirmed 164 App. Div. 
068, 149 N. Y. Supp. 1085, the justice at Special Term has pointed out this distinc- 
tion, and though unnecessary to a determination of the case, and therefore not neces- 
sarily approved by the Appellate Division through its affirmance of the judgment, 
it yet requires respectful consideration. On the other hand, the United States Circuit 
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Court of Appeals of this circuit decided in the case of In re Greenberg (C. C. A.) 
271 Fed. 258, 20 A. L. R. 253, that the decision in the Grems Case was “inconsistent 
with the subsequent decision in Cohen v. Samuels, 245 U. S. 53, and the Appellate 
Division of this department in the case of Eltonhead v. Travelers’ Ins. Co., 177 App. 
Div. 170, 163 N. Y. Supp. 838, in considering the claim of the wife, originally named 
as a beneficiary, to a policy against one who claimed to have been named as bene- 
ficiary thereafter, stated that “by having been originally designated the beneficiary 
she obtained no vesed right, for the policy authorized the insured to change the 
beneficiary.” ; 

In the face of these opinions and decisions I should certainly hesitate to hold 
that the wife who was first named as a beneficiary acquired technically a vested 
right to the policy which could not be divested without her consent by one exercising 
the powers of the insured, even though such change of beneficiary be not accom- 
panied by all the formalities required in the contract of insurance for the protec- 
tion of the insurance company; but even though it should be held that the wife’s 
rights are not vested, it by no means follows that the plaintiff in this case can ob- 
tain the relief he asks. 

[3] Regardless of whether the wife’s right be inchoate, contingent, or vested, 
she is entitled to receive the amount of the policy at her husband’s death unless before 
that time the beneficiary has been changed or the policy surrendered. It cannot be 
surrendered without her consent unless the beneficiary is changed. Even though a 
judgment be obtained against the insured and supplementay poceedings initiated 
before the death of the insured, the proceeds of the policy cannot be reached by the 
judgment creditor after the death of the insurd where the assured dies without 
having designated a new beneficiary and no appropriate steps were taken by the 
creditor during the lifetime of the assured to reach the assured’s interest in the 
policy arising from his right to change the beneficiary. Lowenstein v. Koch, 165 
App. Div. 760, 152 N. Y. Supp. 506, affirmed 217 N. Y. 689, 112 N. E. 1063. 

The present case therefore can be reduced to one question: Are there any ap- 
propriate proceedings by which the creditor can reach the assured’s interest in the 
policy and compel him to make the policy payable to his estate instead of to his wife? 
And though in the case of Lowenstein v. Koch, supra, the Appellate Division indi- 
cated that there might be such appropriate proceedings, it did not attempt to decide 
this point. Undoubtedly there is.a long line of decisions that under the Bankruptcy 
Act (30 Stat. 544 [U. S. Comp. St. §§ 9586-9656]) a trustee in bankruptcy may ob- 
tain the surrender value of a policy taken out by the bankrupt in which the bankrupt 
retains the right to change the beneficiary, and there is some authority that this 
is true even though the beneficiary named is the wife of the bankrupt; but in the 
case of Chelsea Exchange Bank vy. Travelers’ Ins. Co., 173 App. Div. 833, 160 N. Y. 
Supp. 225, the Appellate Division of this department stated: 

“The cases cited by plaintiffs arising in bankruptcy cases have no application 
here, for in the former the trustee in bankruptcy succeeded to all the rights of the 
bankrupt, including the reserved right to change the beneficiary, which is not the case 


here, where plaintiffs can only reach the insured’s property and the wife is still the 
designated beneficiary.” 


I recognize that this statement of the law was made in an action in aid of at- 
tachment, and not, as in this case, in an action by the receiver to compel the sur- 
render of the policy, and also that in that case it did not appear “in whose possession 
the policies are, or that they can be surrendered to the defendant.” For these rea- 
sons the decision can hardly be regarded as authority that the present plaintiff can- 
not maintain this action, but it indicates that in the opinion of the court the mere 
fact that the insured by change in the beneficiary could obtain the right to surrender 
the policies does not make the insured the sole owner of the policies until or unless 
such change has been made, even though a trustee in bankruptcy who has succeeded 
to all the rights of the bankrupt might exercise the reserved right to change the 
beneficiary and thereafter surrender the policy. 
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The Bankruptcy Act provides by section 70 that a trustee in bankruptcy shall 
“be vested by operation of law with the title of the bankrupt, as of the date he was 
adjudged a bankrupt * * * to all * * * (3) powers which he might have 
exercised for his own benefit, but not those which he might have exercised for some 
other person; * * * (5) property which prior to the filing of the petition he 
could by any means have transferred or which might have been levied upon and 
sold under judicial process against him,” and it refers especially to insurance poli- 
cies which have a cash surrender value payable to the bankrupt, his estate or per- 
sonal representative. 

In construing this statute the Supreme Court of the United States pointed out 
that, while “it is true the policies in question here are not so payable, but they can 
be or could have been so payable at his own will and by simple declaration,” and 
that since the act vested in the trustee all powers which the bankrupt might have 
exercised for his own benefit and all property that the bankrupt could transfer, by 
the plain language of the act the trustee is vested with the power to change the 
beneficiary and surrender the policy; but the court also pointed out in the same 
case that, if the language of the statutes made any other construction tenable, “it 
might indeed be that it would better fulfill the protection of insurance by considering 
the proviso alone and literally, regarding the policy at the moment of adjudication, 
and, if it be not payable then in words to the bankrupt, no matter what rights or 
powers are reserved by him, no matter what its pecuniary facility and value is to 
him, to consider that he has no property in it.” Cohen v. Samuels, 245 U. S. 50, 38 
Sup. Ct. 36, 62 L. Ed. 143. 

In determining the effect of this decision upon the question before me, three 
considerations must be borne in mind. The court in that case determined, not that 
the policies were the sole property of the bankrupt, but that bankrupt had’ the 
power to vest in himself the sole property therein and to make them payable to him. 
and the trustee in bankruptcy had under the Bankruptcy Act the same power, while 
T must determine whether a receiver in supplementary proceedings under our statute 
has the same power. The policies in that case had a cash surrender value, which the 
companies were willing to pay te the bankrupt or his trustee, whereas in this case the 
insurance companv is not willing to pav any cash surender value, and, as pointed 
out above, the policies contain no provision which requires it to pay any cash sur- 
render value except as a “loan” or after nonpayment of a premium. 

[4] Finally, in that case the beneficiaries were not the wife of the insured but 
his sister and niece. and the court therefore could not consider whether the policies 
were exempt from claims of creditors by virtve of section 52 of the Domestic Re- 
lations Law. Supplementary proceedings, like bankruptcy proceedings, are creatures 
of statute, and the powers and titles of a receiver are no broader than the provisions 
of the statute authorize. Section 805 of the Civil Practice Act authorizes merely 
the appointment of a “receiver of the property of the judgment debtor.” Under sec- 
tion 39 of the General Construction Law the word “property” does not expressly 
include powers, and I have found no decision of any of the courts of this state which 
has laid down a broad rule that a receiver in supplementary proceedings succeeds 
not only to the title of the judgment debtor, but also to a power to transfer title. 

[5] Undoubtedly the courts will not permit a judgment debtor to shield him- 
self behind a pretended interest in a third party, but will either regard as done or 
direct the judgment debtor to do any acts which equitably he should do; but in my 
opinion the mere fact that a debtor has the power to destroy an interest of a third 
party, even though inchoate or contingent, in property, does not require the courts 
to direct him to exercise that power, where such interest has been created in good 
faith, and any reason exists either in equity or in public policy for keeping it alive 
It is noteworthy, too, that in the Samuels Case the Supreme Court did not ex- 
pressly decide that even a trustee in bankruptcy could exercise the power which the 
bankrupt had to first change a benficiary and then to borrow on the policy the 
surrender value or compel the insurance comnanv to pav the surrender value where 
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the policy contained no other clauses in regard to surrender value than are contained 
in the policies under consideration, and where the insurance company has not ex- 
pressed a willingness to pay its value upon its surrender. 

That question was directly involved in the case of In re Hammel, 221 Fed. 56, 
137 C. C. A. 80, and the Circuit Court of Appeals of this circuit there held against 
the contention that “the loan value of this policy is to be treated as a surrender 
value, and the sum which. can be borrowed on it * * * is to be borrowed and 
turned over to the trustee.” In the Samuels Case the majority of the same court 
decided that upon the reasoning of the Hammel Case the trustee could not surren- 
der a policy and accept its surrender value even though the bankrupt by change of 
beneficiary could, under the terms of the policy, have made such surrender. Judge 
Hough, however, filed a dissenting opinion, holding in effect that a trustee took under 
the bankruptcy statute a right to the surrender value of a policy where the bank- 
rupt had a right to surrender it upon change of beneficiary, even though he was 
not entitled to the surrender value of a policy where such could be obtained only 
through borrowing. In re Samuels, 237 Fed. 796, 151 C. C. A. 38. The Supreme 
Court in reversing the decision in that case (Cohen v. Samuels, supra) did not ex- 
pressly refer to this distinction, but it did not expressly or in my opinion impliedly 
overrule the Hammel Case. On the contrary, the statement of facts contains the 
significant phrase: 

“The District Court affirmed the orders of the referee, following what the 
court received to be the ruling in In re Hammel & Co., 221 Fed. 56.” 

It is true that the same Circuit Court of Appeals, speaking through Judge Hough, 
did thereafter decide that a policy containing clauses similar to those here under 
consideration did have a surrender value and said: 

“This is, we believe, the result of the most recent ruling decisions, and in so far 
as In re Hammel, 221 Fed. 56, conflicts therewith it must be regarded as overruled.” 
In re Samuels, 254 Fed. 775, 166 C. C. A. 221. 


Yet it seems clear to me the Supreme Court of the United States has decided 
only that a bankrupt has property in any policy where he has power to change the 
beneficiary, and if such policy has a surrender value to the bankrupt upon change of 
beneficiary it is payable to the trustee, and it has not yet expressed any opinion upon 
the question of whether even a trustee in bankruptcy can obtain the surrender value 
where it is payable only in the form of a loan or when the policy has lapsed. 
Moreover, in the present case the right to change the beneficiary is made subject to 
the written consent of the compary, and, though the Circuit Court of Appeals has 
held that such clause does not limit the power of the trustee to change the beneficiary 
(In re Greenberg (C. C. A.) 271 Fed. 258, 20 A. L. R. 253), yet even in that case 
there was a dissent on this point. 

I have so far considered the question entirely apart from the fact that the 
beneficiar- here named is the debtor's wife. Section 52 of the Domestic Relations 
Law has given a wife an insurable interest in her husband’s life, and to some extent 
exempts from claims of her husband’s creditors insurance in her favor. If that 
exemption applies to insurance in her favor, where the husband retains the right to 
change the beneficiary, then obviously the plaintiff cannot recover in this action. 
In the cases of In re Samuels, 254 Fed. 775, 166 C. C. A; 221, and In re White, 174 
Fed. 333. 98 C. C. A. 205, 26 L. R. A. (N. S.) 451, the Circuit Court of Appeals 
decided that under our state law there was no such exemption, but it stated that it 
based its decisions upon rulings of the state courts, and a careful examination has 
failed to disclose any clear ruling by the state courts on this question, and the opin- 
ion in the case of In re L. Hammel & Co., supra, discloses convincing reasons why 
the wife’s interest should be protected againsst claims of her husband’s creditors. 
Chapter 80 of the Laws of 1840 (now section 52 of the Domestic Relations Law) 
made it possible for a wife to procure insurance on her husband’s life, and’ in con- 
struing that statute it has been said: ‘ 


“That [it] was passed for a most beneficent object. Its purpose and intent was 
to provide support for the wife in case of possible widowhood and to put it beyond 
%——Vol. LXII. 
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the power of either husband or wife to take away the same.” Grems v. Traver, 87 
Misc. Rep. 644, 148 N. Y. Supp. 200, supra, 


I am not at all impressed with the argument that section 52 of the Domestic 
Relations Law does not apply to a policy which by its terms cannot be disposed of 
by will. In my opinion, the provisions in regard to a disposition by will or assign- 
ment to take effect after death was intended merely to give a degree of assigna- 
bility to the wife’s property right in policies which were taken out for her benefit; 
but these provisions were not intended in any way to limit the right to take out 
policies which were not payable to her unless she survived her husband, and in 
which she had no property which would pass by will or assignment to take effect upon 
her death. In fact, the opposite construction is made necessary by the other pro- 
visions of the statute. Similarly I think it is clear that the statute does not pro- 
hibit insurance for the benefit of the wife, though the policy contain a provision for 
a change of beneficiary by the husband, and the only effect of such a provision in 
the policy is that the wife’s interest is merely reduced, and she takes only such 
interest as she is given by the terms of the policy. If the husband thereafter changes 
the beneficiary, she no longer has any interest or rights in the policy; but until that 
power remaining in the husband is exercised she has an interest which is not subject 
to the claims of his creditors except as provided in the statute. 

The statute does not strictly give an exemption of the property rights of the 
husband but it recognizes a property right in the wife which, like other property 
rights in the wife, is not subject to the claims of her husband’s creditors. Whatever 
property her husband has in the policy passes to the receiver, but his right to a sur- 
render value of the policy is incomplete unless or until he exercises his power to 
change the beneficiary. Whether or not he should be compelled to exercise this. 
power for the benefit of his creditors when the beneficiary is not a person for whom 
he was under any duty to furnish support is perhpas doubtful, but I think that 
where the beneficiary is his wife it is the policy of the law that the wife’s interest 
should be preserved according to the language of the policy, and the rule that the 
courts will regard as done that which a person ought in good conscience to do has. 
no application. 

The policy in its present form makes provision for the wife in case of the death 
of the insured prior to its maturity. The property right of the insured in the policy 
is subject to any rights of the wife, whether such rights be vested, contingent or even 
inchoate. The insured, as long as the contract is in existence, can obtain the sur- 
render value even as a loan only by assignment of the policies to it by all parties in 
interest. Perhaps, if the company is willing to make the loan or to accept the sur- 
render of the policy without such assignment, the beneficiary could not complain, in 
view of the fact that her interest could be terminated in any event at the will of the 
insured; but the company has a right to insist upon the due performance of all con- 
ditions precedent to the right to obtain the surrender value. The assignment by all 
“parties in interest” is a condition precedent and the words “parties in interest,” im 
my opinion, undoubtedly are intended to include the beneficiary named in the policy; 
consequently the debtor cannot obtain a loan or surrender the policy until tht bene- 
ficiary is changed. The power to change the beneficiary could be exercised by the 
insured for his own benefit, but only by depriving his wife of provision for her sup- 
port after his death, which under the provisions of section 52 of the Domestic Re- 
lations Law would clearly have been free from the claims of creditors if the power 
to change the beneficiary had not been retained. 

No statute either expressly or by clear implication, has provided that the re- 
tained power to change the beneficiary is property which passes to a receiver or may 
be seized by creditors, and the effect of the decision in Lowenstein v. Koch, supra, 
seems to me to be that the property of the insured in such a policy does not include 
a right to the surrender value of the policy unless and until such power is actually 
exercised. It seems to me to follow that the receiver can obtain the surrender value 
of the policy only if the court shall determine that equitably the insured should ex- 
ercise that power and in view of the fact that the policy by its terms is intended to 
make provision for the wife of the insured if he should die while the policy was im 
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effect, and he had not changed the beneficiary, I do not think that a court of equity 
can under the circumstances recited in the complaint make such a determination. If 
the receiver cannot obtain payment from other property of the debtor, it would seem 
that there is real need for keeping such provision alive, and there is no allegation in 
the complaint that the taking out of the policy or the designation of the beneficiary 
was made in fraud of creditors, and if the policy was taken out for a legitimate pur- 
pose the insured should not be compelled to terminate the policy or to use it for a 
different purpose. In reaching this conclusion I have not overlooked the fact that it 
is in conflict with the decisions of the County Court of the Bronx in Clark v. Shaw, 
91 Misc. Rep. 247, 154 N. Y. Supp. 1101, and of the City Court in Ecker v. Myer, 118 
Misc. Rep. 356, 194 N. Y. Supp. 320, Id., 118 Misc. Rep. 443, 194 N. Y. Supp. 654; 
but I regard these decisions as overruled by the Appellate Term in the case of Ecker 
v. Myer, 119 Misc. Rep. 375, 196 N. Y. Supp. 268. 

Plaintiff's motion for judgment is therefore denied, with $10 costs,*and judg- 
ment ordered dismissing the complaint. Judgment accordingly. 


ee 


MODERN WOODMEN OF AMERICA y. BROSKAY. (No. 14309.) 


(Supreme Court of Oklahoma. Sept. 18, 1923.) 
218 Pacific Reporter, 690. 


.. (Syllabus by the Court.) 


3. INSURANCE — EVIDENCE HELD SUFFICIENT TO SUPPORT JUDG- 
MENT FOR PLAINTIFF IN ACTION ON BENEFIT INSURANCE CER- 
TIFICATE. 


Record examined, and held, there was sufficient evidence in the record to sup~- 
port the judgment of the court. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from District Court, Muskogee County; Guy F. Nelson, Judge. 
Action by Mae Broskay against the Modern Woodmen of America. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


Truman Plantz, of Warsaw, Ill., Geo. G. Perrin, of Rock Island, Ill., and Geo. 
L. Bowman, of Kingfisher, for plaintiff in error, 
Crump, White & Seawel, of Muskogee, for defendant in error. 


McNEILL, J. Mae Broskay commenced this action against the Modern Wood- 
men of America to recover the sum of $1,500 on a benefit certificate issued upon the 
life of her husband, Ted Broskay, she being named as beneficiary. The policy 
was delivered on the 12th day of January, 1921, and Broskay died October 20, 1921. 

The defendant admitted the issuance of the policy and as a defense pleaded that 
Broskay made application for said insurance on December 21, 1920, and in his ap- 
plication made certain representations, to wit: That he had not consulted or been 
treated by a physician within five years prior to making said application, and was 
in good health; second, that he was a total abstainer from the use of intoxicating 
liquors. The defendant pleaded said representations were untrue, and pleaded said 
deceased had consulted a physician a short time prior to making the application, 
and was not in good health at the time, and further pleaded he was addicted to the 
use of intoxicating liquor. The case was tried to the court without a jury, and 
judgment rendered in favor of the plaintiff and against the defendant. From said 
judgment the defendant has appealed. 

[3] The question presented upon this appeal involves but one question, to wit: 
Whether there is any evidence in the record to support the judgment of the trial 
court. The plaintiff made out a prima facie case for recovery. The burden of 
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proof was upon the defendant to show by a preponderance of the evidence that the 
representations made in the application were untrue, to wit: That deceased had 
consulted a physician within five years prior to the time of making his application 
and was not in good health at the time of making the application; second, that he 
was not a total abstainer of the use of intoxicating liquor. Upon the question of 
whether the deceased had consulted a physician prior to the time of making his ap- 
plication, the defendant produced Dr. A. C, Prichard, who testified by deposition, 
that according to his records, the deceased had consulted him on December 3, 1920; 
that at said time deceased was suffering from very high blood pressure, and his 
urine was in bad condition. The doctor further testified the deceased at said time 
was in very critical condition, and the symptoms of his ailments were very pro- 
nounced. The record of Dr. Prichard’s office showing the date of the visit of de- 
ceased was not introduced in evidence. 

The plaintiff contradicted the testimony of Dr. Prichard by .testifying that the 
deceased had not consulted a physician, and did not consult Dr. Prichard on the 
date mentioned by him, but stated he had a stroke of paralysis on February 26, 
1921, and had visited Dr. Prichard’s office about three weeks before which would 
be about the 5th of February, 1921. She also testified that deceased was in good 
health up until about the 5th of February and worked every day up to February 
26, 1921. A sister of Mrs. Broskay also testified as to the good health of deceased. 
We then have these facts and circumstances: The physician based his testimony 
upon what the record in his office disclosed. The record is not introduced. He de- 
tails the state of facts disclosing the applicant in very critical condition. 

The by-laws of the company require, before the certificate for the insurance is 
issued, the applicant must be examined by the physician. The applicant was ex- 
amined at the time of making his application, or at least it must presumed he was. 
The condition of his health, as disclosed by the examination, is not in the evidence. 
It must be presumed those facts are in possession of the defendant company herein. 
It is hard to conceive the evidence of Dr. Prichard to be true regarding the condi- 
tion of deceased, and the date he made the examination, and believe that a physician 
could examine the deceased 18 days afterwards and recommend insurance for him. 

[1] It is contended, however, that the evidence of the plaintiff and her sister 
is negative testimony and entitled to no weight. In this we cannot agree. In some 
particulars the evidence is negative, but in others it is not. It states a condition 
of facts which the witnesses had personal knowledge of, and contradicts certain 
statements made by Dr. Prichard. This being a law action, the credibility of the 
witnesses and the weight to be given their testimony is a question for the jury. 
This court has consistently held, where the evidence is conflicting, the finding of the 
jury will not be disturbed by this court’ This court in a long line of decisions has 
also held, where a law case is tried to the court without a jury, the finding of the 
court in favor of one of the parties will be given on appeal the same weight and 
effect as the verdict of the jury. See Gayer v. Pearce, 86 Okl. 102, 206 Pac. 822. 

[2] It is next contended the evidence is conclusive that the defendant was not a 
total abstainer of intoxicating liquor. The only evidence upon this question was 
given by Mr. May, for whom the deceased worked. He testified he had seen the 
deceased drink liquor; that the deceased was a strong, healthy young man. He 
stated deceased did his drinking at night, but being strong and healthy would be 
able to go to work the next day. Witness did not say he ever saw deceased drunk, 
and, when asked if he ever drank with deceased, he answered, “Very seldom.” 
This was the substance of his testimony. To contradict this testimony, the wife 
testified regarding the time deceased came home each day from his work, of spend- 
ing his evenings with her and her sisters, denied that the deceased ever drank, or 
that she ever smelled liquor on his breath. The sister of the plaintiff also testified 
regarding the habits of the deceased, all of which tends to contradict the testimony 
of Mr. May regarding the deceased getting upon sprees at night. 

It my also be noted the testimony of Dr. Prichard as to the condition of the 
deceased on December 3d conflicts with the testimony of Mr. May regarding the 
condition of the deceased, as Mr. May testified deceased was a strong, robust young 
man. Dr. Prichard pictures him in a very critical condition. These were the only 
four witnesses testifying in the case. The testimony of Dr. Prichard and Mr. May 
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were by depositions taken at Hot Springs, Ark. The plaintiff was not represented 
at the time of making said depositions, and Dr. Prichard and Mr. May were not 
cross-examined, This, however, is immaterial. The plaintiff and her sister ap- 
peared at the trial, gave their testimony, and were cross-examined. The court had 
an opportunity to see two of the witnesses, and note their demeanor upon the stand. 
The burden of proving the defense pleaded was upon the defendant. It being con- 
ceded the plaintiff had made out a prima facie case for recovery, unless the evi- 
dence of the defendant was conclusive upon the® question presented, it was not er- 
ror to render judgment for the plaintiff. 

It is sufficient to say that the evidence produced by defendant upon the two 
questions of fact, it having the burden of proof as to these questions, was not of 
such character, when taken in connection with the other circumstances and facts 
presented, that men of ordinary intelligence might not draw different conclusions 
therefrom. 

For the reasons stated, the judgment of the court is affirmed. 

Johnson, C. J., and Kane, Harrison, Kennamer, Cochran, and Branson, JJ., 
concur. 


Se 


NEW YORK LIFE INS. CO. v. STAGG (No, 12897.) 
(Supreme Court of Oklahoma. June 12, 1923. Rehearing Denied Oct. 23, 1923.) 
219 Pacific Reporter, 362.) 


(Syllabus by the Court.) 


1. INSURANCE — STATEMENTS BY INSURED HELD REPRESENTA- 

TIONS AND NOT WARRANTIES. 

Where a life insurance policy provides: “All statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties, and 
no such statement shall avoid the policy or be used in defense to a claim under it, 
unless it be contained in the written application and a copy of the application is 
indorsed upon or attached to this policy when issued”—the statements by the in- 
sured are to be construed as representations and not warranties in the absence of 
fraud. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE — MISREPRESENTATIONS BY INSURED IN APPLICA- 
TION MUST BE SHOWN TO HAVE BEEN MADE IN BAD FAITH TO 
AVAIL INSURER AS DEFENSE. 


Where a policy of life insurance provides that all statements made by the in- 
sured shall in the absence of fraud be construed as representations and not war- 
ranties, in order for misrepresentations made by the insured in an application to 
avail the insurer as a defense it must show, not only that the statements were not 
true, but that they were willfully false, fraudulent, and misleading, and made in 
bad faith. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


4. INSURANCE — CONFLICTING EVIDENCE AS TO FRAUDULENT 
REPRESENTATION OF INSURED RAISES JURY QUESTION. 


In suit on an insurance policy, where it is contended that a false and fraudu- 
lent misrepresentation or concealment of a material fact by the insured has ren- 
dered the contract for insurance void, and where the evidence is conflicting or where 
different inferences may be legitimately drawn from the evidence, the question 
should be submitted to the jury under instructions which take into account the ma- 
teriality of the misrepresentation and the fraudulent purpose or intent of the insured 
to deceive. 


(For other ‘cases, see Insurance, Dec. Dig. § 668[6].) 
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Appeal from District Court, Creek County; Harve L. Melton, Judge. 
Action by Anna Stagg against the New York Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Wilson, Tomerlin & Threlkeld, of Oklahoma City, and W. C. Hedges, of 
Sapulpa, for plaintiff in error. 


Thompson & Smith, of Sapulpa, for defendant in error. 


CocuraNn, J. This action was brought by defendant in error against the New 
York Life Insurance Company, plaintiff in error, to recover upon two policies of 
insurance issued upon the life of Edward R. Stagg. The parties will hereinafter 
be referred to as plaintiff and defendant as they appeared in the trial court. The 
defendant in its answer alleged that prior to the issuance of the policies of insur- 
ance Edward R. Stagg made a written application for such insurance, and there- 
after submitted himself for an examination before the medical examiner of the 
defendant company, and made certain answers in writing to the questions pro- 
pounded by the medical examiner, which answers were made a part of the policies 
thereafter issued; that the company issued the policies of insurance relying upon 
the truthfulness of the answers contained in the written application, and the writ- 
ten answers to the questions propounded by the medical examiner. Defendant fur- 
ther alleged that the representations made by the assured were false, fraudulent, 
and untrue, and were known to be false and untrue by the deceased, and were made 
with a fraudulent intent. The case was tried to a jury and a verdict returned in 
favor of the plaintiff. Special interrogatories were submitted to the jury by the 
court and answered as follows: 


“Q. Did Edward R. Stagg represent in his application for insurance that he 
had never suffered from any ailment or disease of the lungs, among other things? 
A. Yes. 

“Q. Did Edward R. Stagg, within five years next prior to June 23, 1919, con- 
sult any physician for any trouble or disease other than the flu? <A.Yes. 

“Q. What other diseases other than the flu did Edward R. Stagg consult a 
physician for at any time within five years prior to June 23, 1919? A. Dizziness, 
headache, and shortness of breath. 

“OQ. What physician other than Dr. C. M. Ament did Edward R. Stagg consult 
within five years next prior to June 23, 1919? A. Drs. Fish and Sweeney.” ° 


The defendant filed its motion for judgment on the special findings notwith- 
standing the verdict, which was overruled, and judgment was entered for the plain- 
tiff, from which the defendant has appealed. 

{1] The defendant first contends that the answers made in the written applica- 
tion and upon the medical examination constituted warranties and not representa- 
tions, and, the jury having found by its special findings that these answers were 
untrue, judgment should have been rendered in favor of defendant on the special 
findings notwithstanding the general verdict in favor of the plaintiff. To support 
this contention, defendant relies upon the decision of this court in Knights and 
Ladies of Security v. Grey (Okl. Sup.) 172 Pac. 933. This case has no applica- 
tion here unless it is determined that the answers made by the assured were war- 
ranties instead of representations. The defendant relies upon the following pre- 
vision of the policy as supporting the contention that the answers made were war- 
ranties, to wit: 


“I agree, represent, and declare, in behalf of myself and of every person who 
shall have or claim any interest in any insurance made hereunder, that I have care- 
fully read each and all of the above answers, and that they are each written as 
made by me, and that each of them is full, complete, and true to the best of my 
knowledge and belief I am a proper subject for life insurance. Each and all of 
my said statements, representations, and answers contained in the application are 
made by me to obtain said insurance, and I understand and agree that they are 
each material to the risk and that the company believing them to be true will rely 
and act upon them.” 
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_. The above provision of the policy, however, is to be considered in connection 
with the following provision of the policy: 


“All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and no such statement shall avoid the policy or 
be used in defense to a claim under it, unless it be contained in the written applica- 
tion rey a copy of the application is indorsed upon or attached to this policy when 
issued. 


This court has held that a provision substantially the same as the one just 
queted constitutes the answers representations and not warranties. In Reserve 


Loan Life Ins. Co. v. Isom (Okl. Sup.) 173 Pac. 841, the provision of the policy 
was as follows: 


“This policy and the application herefor (a copy of which application is at- 
tached hereto) shall constitute the entire contract between the parties hereto. All 
statements made by the insured shall, in the absence of fraud, be deemed represent- 
ations and not warranties.” 


And the court in construing that provision said: 


“The policy itself construes the statements made by the insured in his applica- 
tion as representations and not warranties.” 


[2] Such being the holding of this court, the doctrine announced in Knights and 
Ladies of Security v. Grey, supra, and the cases therein cited, is not applicable, but 
the rule announced in the cases involving falsity of representations made in pro- 
curing the issuance of a policy centrols. This rule is announced in Reserve Loan 
Life Ins. Co. v. Isom, supra, in the following language in the syllabus: 


“Where a policy of life insurance provides that all statements made by the in- 
sured shall, in the absence of fraud, be construed as representations and not war- 
ranties, in order for misrepresentations made by the insured in an application to 
avail the insurer as a defense it must show, not only that the statements were not 
true, but that they were willfully false, fraudulent, and misleading and made in bad 
faith.” 


In the case of Continental Casualty Co. v. Owen, 38 Okl. 107, 131 Pac. 1084. 
the court had under consideration the effect of statements made in an application 
where such statements were held to be representations and not warranties under 
the provisions of section 3467, R. L. 1910. The policy in that case was issued with- 
out a medical examination and therefore by the terms of section 3467 the state- 
ments made were in the absence of fraud deemed representations and not warran- 
ties. The rule announced in that case is applicable here, for although this statute 
does not apply because the policies in the case at bar were issued upon medical 
examination, the contract between the parties contained substantially the provisions 
of this statute. In the opinion in that case, the court said: 


“As stated ‘elsewhere in this opinion, under our statutes such statements must 
be construed as representations, and in order for misrepresentations in relation 
thereto to avail the insurer as a defense, it must show that they were willfully false, 
fraudulént, or misleading.” 


In the case of Mutual Life Insurance Co. v. Morgan, 39 Okl. 205, 135 Pac. 
279, the following statement is made: 


“The statements of the application being representations only, and not warran- 
ties, plaintiff in error would have been required to prove not only that the represent- 
ations were not true, but that they were made in bad faith.” 


[3] Defendant further contends that, even though the statements are held to be 
representations instead of warranties, the special findings made by the jury show 
conclusively that the statements were false; that they were material; that they 
amounted to a concealment of facts sufficient to avoid the policies; and that judg- 
ment should have been rendered on the special findings under section 5014, R. L. 
1910, which provides: 
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“When the special finding of facts is inconsistent with the general verdict, the 
former controls the latter and the court may give judgment accordingly.” 


The most favorable interpretation to be given to the special findings of fact 
only shows that the statements were false, and were relied upon by the defendant. 
Under the authorities which we have cited, in order to avoid the policies it was 
necessary for the jury also to find that the statements were fraudulent and made 
in bad faith. There was no special finding on the question of fraudulent intent or 
bad faith of the insured. In order to entitle a party to have judgment rendered 
in its favor notwithstanding the general verdict, there must be a conflict between 
the special findings and the general verdict, and where the special findings are ad- 
verse to the successful party, but do not embrace all the issues in the case, and are 
not necessarily inconsistent with the general verdict, the general verdict should 
stand. 

In Atchison, T, & S, F. R. Co. v. Billings, 7 Kan. App. 399, 52 Pac. 61, a por- 
tion of the syllabus is as follows: 


“Where the general verdict is supported by sufficient evidence, and has re- 
ceived the approval of the trial court, a conflict between the special findings and 
such verdict must clearly appear to be material to warrant the granting of a new 
trial.” 

In City of Topeka v. Noble, 9 Kan. App. 171, 58 Pac. 1015, it is said: 


“Special finding, in order to overcome a general verdict, must be upon a sub 
stantial, material issue, and inconsistent with the general verdict.” 


In Morrow v. Bonebrake, 84 Kan. 724, 115 Pac. 585, 34 L. .R. A. (N. S.) 1147, 
the following language was used in the syllabus: 


“A general verdict for plaintiff imports a finding in his favor upon all the is- 
sues in the case which are not inconsistent with the special findings returned by the 
jury. 

“Where the special findings do not embrace and cover all the issues in the case 
and those returned are not necessarily inconsistent with the general verdict, the fact 
that the incomplete findings are adverse to the successful party will not prevent a 
judgment in his favor if the issues and facts included in the general verdict, and 
upon which no special findings are made, are sufficient to warrant a recovery. 

“Where a question of inconsistency arises between findings made in answer 
to special questions and a general verdict, nothing will be presumed in aid of spe- 
cial findings, while every reasonable presumption will be indulged in faver of the 
general verdict.” 


In Metropolitan Railway Co. v. Mattin, 19 Okl. 514, 91 Pac, 1034, the following 
rule is announced in the syllabus: 


“Where there is a reasonable theory, deducible from the evidence in the case, 
upon which the special findings of the jury and their general verdict are sustained, 
the court will not disturb the general verdict because another theory may be drawn 
from the evidence with which the special findings and the general verdict are in- 
consistent. The court will not examine the evidence with a view to ascertaining 
if it is possible to evolve from the evidence a theory upon which an inconsistency 
may be discovered between the special findings and the general verdict.” 


In the case at bar we can take every fact found by the jury in its special find- 
ings as a finding adverse to the plaintiff; yet the jury by its general verdict found 
that these representations were not made fraudulently or in bad faith, and hence 
the general verdict is not inconsistent with the special findings. This question of 
fraudulent intent and bad faith was submitted to the jury on proper instructions, and 
this court has repeatedly held that the question of the intent of the applicant is 
one for the jury where the evidence is conflicting or where different inferences 
may be drawn from the evidence. In Springfield Fire & Marine Ins. Co. v. Null, 
37 Okl. 665, 133 Pac. 235, the following statement is contained in the syllabus: 
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“In a suit on an insurance policy, where it is contended that a false and fraudu- 
lent misrepresentation or concealment of a material fact by the insured has ren- 
dered the contract of insurance void, burden of proof is upon the company to es- 
tablish the materiality of the alleged false statement or concealment, as well as the 
fraudulent intention of the insured. Where the evidence is conflicting or where 
different inferences may be legitimately drawn from the evidence, the question 
should be submitted to the jury under instructions which take into account the 


materiality of the misrepresentation and the fraudulent purpose, or intent of the 
insured to deceive.” 


In Shawnee Life Ins, Co. v. Watkins, 53 Okl. 188, 156 Pac. 181, this court said: 


“The question as to whether certain answers given to questions in an applica- 
tion for insurance are false, and as to the intent of the applicant in making them, 
is a question of fact for the jury, or for the court sitting as a jury.” 


And the court in that opinion quotes with approval from Penn Mutual Life 
Ins. Co. v. Bank & T. Co., 72 Fed. 413, 19 C. C. A. 286, 38 L. R. A. 33, 70, as fol- 


lows: 


7 


“There is a natural, and perhaps a legal, presumption of the continuance of a 
state of knowledge as of the state of sanity or marriage, and, it being admitted 
that Schardt once knew that he had taken this policy for $5,000 that he continued 
to know, and so remembered that he had the policy when he answered the ques- 
tion as to other insurance. But the presumption is not conclusive. Men do forget 
entirely a fact previously known to them, and they do forget it temporarily, so that 
they may make an untrue statement inadvertently about it, though recently known 
to them. The possibility or probability of their doing so depends on the character 
of the fact in question, and all the circumstances under which the misstatement 
concerning it is made. There is also a presumption that a man does not make a 
fraudulent misstatement, but men frequently do nevertheless make such statements ; 
and the question whether the presumption is overcome depends on the evidential 
weight to be given to all the circumstances, including possible motive, together 
with the positive evidence of witnesses. The two presumptions in this case covered 
the same ground, and were conflicting. Neither was conclusive, and it was for the 
jury to determine from all the circumstances what the truth was.” 

In Mutual Life Ins. Co. v. Boucher, 83 Okl. 42, 200 Pac. 534, a portion of the 


syllabus is as follows: 


“The question as to whether certain answers given to questions in an applica- 
tion for insurance are false, and as to the intent of the applicant in making them 
is a question of fact for the jury, or for the court sitting as a jury.” 


[4] Since the special findings of the jury did not cover the question of the 
fraudulent intent of the assured, and since there was evidence in the record suf- 
ficient to require this question to be submitted to the jury, the court correctly over- 
ruled the motion for judgment notwithstanding the verdict. 

The judgment of the trial court is affirmed. 


McNeill, V. C. J., and Nicholson, Harrison, and Mason, JJ., concur. 





Insurance Law Journal, Vol. 62. | Jan., 1924 


LINDER vy. METROPOLITAN LIFE INS. CO. 
(Supreme Court of Tennessee. Oct. 20, 1923.) 


255 Southwestern Reporter, 43. 


1. STATUTES—NOT CONSTRUED TO ALTER COMMON LAW FURTHER 

THAN EXPRESSLY DECLARED OR NECESSARILY IMPLIED. 

A statute will not be construed to alter the common law further than the act ex- 
pressly declares, or is necessarily implied from the fact that it covers the whole sub- 
ject-matter. 

(For other cases, see Statutes, Dec. Dig. § 239.) 


2. INSURANCE—STATUTORY PROVISIONS REQUIRING APPLICATION 
TO BE ATTACHED TO POLICY HELD NOT APPLICABLE TO REIN- 
STATEMENT OF LAPSED POLICIES. 

Neither Acts 1907, c. 441 (Shannon's Code, § 3275al), requring an insurance 
policy to contain the entire contract, nor Acts 1907, c. 457, § 1, requiring provision 
that no statement by insured shall avoid the policy unless contained in the written 
application, a copy of which shall be indorsed on or attached to the policy, requires 
application for reinstatement of lapsed policies or copy thereof to be attached. 

(For other cases, see Insurance, Dec. Dig. § 134[2].) 


3. INSURANCE—MISREPRESENTATIONS IN APPLICATION FOR REIN- 
STATEMENT OF POLICY HELD AVAILABLE AS DEFENSE AL- 
THOUGH APPLICATION NOT ATTACHED TO POLICY. 

The question of reinstatement of a lapsed life insurance policy being governed 
by the common law, which does not require the application to be attached to the pol- 
icy, insurer in an action on a policy alleged to have lapsed was not precluded from 
relying on misrepresentations in the application for reinstatement, though not at- 
tached. 

(lor other cases, see Insurance, Dec. Dig. § 650.) 


Certiorari to Court of Civi! Appeals. 

Action by Elizabeth Linder against the Metropolitan Life Insurance Company. 
Judgment for defendant on directed verdict was reversed by the Court of Civil Ap- 
peals, the case remanded, with instructions, and defendant brings certiorari, Re- 
versed, and judgment of trial court affirmed 


Ben H. Testerman and R. M. McConnell, both of Knoxville, for Linder. 
Turner, Kennerly & Cate, of Knoxville, for Metropolitan Life Ins. Co. 


Haut, J. The parties to this suit will be referred to according to their status 
in the court below; that is, as plaintiff and defendant. 

The plaintiff, Elizabeth Linder, sued the defendant, Metropolitan Life Insurance 
Company, to recover on a policy of life insurance issued by defendant to plaintiff's 
daughter, Willie Greenlee (at the time of her death Willie Greenlee Jackson). 

In the policy of insurance plaintiff was named as beneficiary, and the amount of 
insurance stipulated in the policy was $500. Plaintiff also sought to recover the 
statutory penalty of 25 per cent., making the total amount sued for $625. 

The case was tried before the circuit pudge and a jury, and at the close of all 
the evidence plaintiff moved for a directed verdict in her behalf, which motion the 
court overruled, 

Defendant then moved for a directed verdict in its behalf, and its motion was 
sustained, and plaintiff's suit dismissed, 

From this judgment plaintiff appealed to the Court of Civil Appeals. That 
court reversed the judgment of the trial court, and, being of the opinion that plain- 
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tiff’s motion for a directed verdict should have been sustained, remanded the case to 
the circuit court, with instructions to that court to sustain said motion to the ex- 
tent of the amount of insurance sued for, with interest and costs, but not for the 
penalty sued for, the court being of the opinion that the facts of the case did not 
warrant a recovery for the penalty. 

The case is now before this court on a writ of certiorari, sued out by defendant 
for review. 

The plaintiff’s declaration consists of one count, and is in the usual form. 

To this declaration defendant filed five pleas; the first being a plea of non 
assumpsit. 

The second plea is as follows: 

“And for further plea the defendant says that the plaintiff ought not to be per- 
mitted to maintain her said action against it for the following reasons: 

“The insured, Willie Greenlee Jackson, whose name was Willie Greenlee at the 
time the original policy sued on was issued, but who subsequently became Mrs. 
Willie Jackson, permitted said original policy to lapse on July 14, 1920, for non- 
payment of premiums, and on account of which nonpayment the said policy lapsed 
and was void, but was subject to reinstatement at the option of the insured upon 
application for such reinstatement by the insured, the payment of past-due premiums 
with interest, but upon production by the insured of evidence of insurability satis- 
factory to the defendant. 

“Accordingly the said insured, on the 21st day of January, 1921, made applica- 
tion to the defendant to have said policy reinstated upon the terms stated in the 
policy, and in her only written and signed application for the reinstatement thereof, 
and, for the purpose of inducing the defendant to reinstate the policy, she made the 
following representations and warranties with reference to the present and past 
condition of her health: 

‘*To induce said company to restore the same it is hereby declared that the 
former insured under said policy is this day alive and in sound health; * * * 
that she has not since said policy was issued been sick or afflicted with any disease, 
or met with any accident, or been physically prevented from attending, or unable to 
do business, or consulted or been attended by a physician.’ 

“Said representations and warranties made to induce the defendant ‘ reinstate 
and restore said policy were false, in that, at the time said application was made, 
and for some time prior thereto, the said applicant was, and had been, suffering 
from pulmonary tuberculosis, and had been under treatment of a physician therefor 
since November, 1919. Said representations and warranties were not only false, 
but were willfully made with intent to deceive, and did deceive, the defendant, and 
induce it to reinstate said policy. 

“If the truth as to applicant’s health, and attendance by a physician, at and 
prior to tke time of said application, had been stated in said application, said policy 
would not have been reinstated. 

“Said false statements were a fraud upon the defendant, made with intent to 
deceive, and the said policy so reinstated is void. The defendant in the month of 
July, 1921, rescinded said policy for fraud, and tendered to the plaintiff the amount 
of premiums paid at the time of said reinstatement, and now rescinds and pleads the 
fraud aforesaid, as a defense to plaintiff’s action, all of which facts herein pleaded 
the defendant is ready to verify.” 


Tn the third plea it was averred that the statements which the insured made, and 
which are set out in the second plea, were material to the risk. 
The fourth plea is as follows: 


“And for further plea the defendant says that the plaintiff ought not to have 
and maintain her action for the reasons that the insured was sick and affticted of 
the disease to wit, tuebrculosis, of which she died on March 31, 1921, at the time she 
made her application for reinstatement of said policy, and the representations set out 
in defendant's second plea are material and false; besides said application con- 
tained the following stipulations: 





44 Insurance Law Journal, Vol. 62. [ Jan., 1924 


“*And it is further agreed that the restoration shall not take effect, nor any 
liability incur to the company under said policy, until this application is approved 
by the officers of the company at the home office in the city of New York, nor until 
all arrears of premium and interest thereon for the period in default have actually 
been paid to and accepted by the company during the lifetime and good health of the 
former insured.’ 

“The defendant avers that the insured was not in good health at the time the 
premium covering the forfeited period was accepted by it, and said policy reinstated, 
and under the terms of the application it incurred no liability by reason of the fore- 
going facts, and this it is ready to verify.” 


The fifth plea is a plea of tender. 

In the trial court the plaintiff moved to strike the first plea, and demurred to 
the second plea. 

It is not, however, necessary to state the grounds of the motion to strike nor the 
grounds of demurrer. It suffices to say that both the motion to strike and the de- 
murrer were overruled, and thereafter plaintiff joined issue on said plea. 

Upon the trial the proof showed that a policy of insurance was issued by de- 
fendant to Willie Greenlee on July 14, 1919; that the plaintiff was named as bene- 
ficiary in said policy; that on July 14, 1920, which was the expiration of the first 
policy year, the insured permitted the policy to lapse by failing to pay the premium 
due on that date; that the policy contains a provision to the effect that a grace of 
31 days, without any interest charge, is granted for the payment of every premium 
after the payment of the first; that the insured permitted the period of grace to 
pass without paying the premium due; that the policy also contains a provision that, 
if it shall lapse in consequence of the nonpayment of any premium when due, “it 
may be reinstated at any time upon the production of evidence of insurability satis- 
factory to the company, and the payment of all overdue premiums with interest at 
6 per centum per annum”; that on January 21, 1921, insured made written applica- 
tion to defendant for a reinstatement of said policy; that this application was on a 
form furnished by defendant, and provided for the purpose, and, among other things 
contained the statements set forth by defendant in its second and fourth pleas; 
that the premium with interest tendered by the insured in an effort to have the 
policy reinstated was finally accepted by defendant on February 28, 1921, and, ac- 
cording to the terms of the policy, it became reinstated on that date. The insured 
died on April 1, 1921, whereupon proofs of death were seasonably and properly 
made. The defendant having denied its liability on the policy, and having refused 
payment, this suit was instituted, as before stated, and with the result stated. 

The application upon which the policy was reinstated on February 28, 1921, or 
a copy thereof, was not attached to the policy sued on, and it was insisted by plain- 
tiff that this precluded defendant from using any statement or representation con- 
tained in said application for reinstatment as a defense to this action. 

This was the view taken by the Court of Civil Appeals, and it was on this 
ground that the judgment of the trial court was reversed. 

Defendant assigns the action of the Court of Civil Appeals in this regard for 
error, and this is the only question before this court for determination. 

It is insisted by defendant that there is no, legal requirement that an application 
to reinstate a policy, or a copy thereof, shall be attached to the policy before it can 
be relied on in defense of an action on the policy. It is insisted that the common law 
makes no such requirement, nor is it required by statute. 


Chapter 441, Acts of 1907 (Shannon’s Code, § 3275al), is as follows: 


“Every policy of insurance issued to or for the benefit of any citizen or resident 
of this state on or after the first day of July, 1907, by any insurance company or as- 
sociation doing business in this state, except fraternal beneficiary associations * * * 
operating on the assessment plan, shall contain the entire contract of insurance be- 
tween the parties to said contract, and every such contract so issued shall be held as 
made in this state and construed solely according to the laws of this state.” 








Life. ] Linder v. Metropolitan Life Ins. Co. 45 


By section 1 of chapter 457, Acts of 1907, it is provided that no policy of life in- 
surance shall be issued in this state, or be issued by a life insurance company or- 
ganized under the laws of this state, unless the same shall contain the following pro- 
visions : 

Subsection 4. “That all statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties, and that no such statement shall 
avoid the policy unless it is contained in a written application, and copy of such ap- 
plication shall be indorsed upon or attached to the policy when issued.” 


[1] It is insisted by defendant that neither of these statutes undertake to regu- 
late the reinstatement of policies which have already issued, but have been permitted 
to lapse for the nonpayment of premiums, but only deal with the issuance of original 
policies. It is insisted that these statutes. alter the common law on the subject with 
which they deal and must be strictly construed, and that nothing can be read into 
them by construction. 


“A statute will not be construed to alter the common law, further than the act 
expressly declares or than is necessarily implied from the fact that it covers the whole 
subject-matter.” Lillienkamp v. Rippetoe, 133 Tenn. 64, 179 S. W. 629 (L. R. A. 
1916B, 881, Ann. Cas. 1917C, 901); Bennett v. Hutchens, 133 Tenn. 73, 179 S. W. 
629. 


[2] We are of opinion that defendant’s contention is well taken. Neither of the 
statutes above referred to undertake to regulate the reinstatement of policies which 
have been permitted to lapse for the nonpayment of premiums, but only relate to the 
issuance of original policies. This interpretation is made clear by the very language 
of the statutes themselves. No reference whatsoever is made to the renewal or rein- 
statement of policies which have been issued. So, following the well-established rule 
of construction, these statutes must be construed as applying only to matters with 
which they deal in express terms, 

This court, in construing the statutes above referred to in Arnold v. Insurance 
Co., 131 Tenn. 720, 177 S. W. 547, held that warranties and representations made in 
the application could not be relied on as defense to a suit on the policy unless the ap- 
plication, or a copy thereof, was attached to the policy at the time it was issued. In 
that case the original policy and application were involved. 

[3] The question of reinstating a lapsed policy is not dealt with by our stat- 
utes, and is therefore governed by the common law, and, it not being required by the 
common law that such application shall be made a part of or attached to the policy, 
defendant is not precluded from relying upon the misrepresentations made therein as 
a defense to the policy sued on. 

The Court of Civil Appeals seems to have relied upon the holding of the Sup- 
reme Court of Iowa in the case of Goodwin v. Provident Savings Life Assurance 
Society, 97 Iowa, 226, 66 N. W. 157, 32 L. R. A. 475, 59 Am. St. Rep. 411, as decid- 
ing the direct question involved. In that case the Iowa court held that under the 
provisions of the statute of that state the application for reinstatement must be at- 
tached to the policy just as the original application was required to be. The Iowa 
statute, however, is broader than curs, and unquestionably relates to the renewal or 
reinstatment of lapsed policies as well as to the issuance of original policies. The 
statute is as follows: 


“All insurance companies or associations shall upon the issue, or renewal of any 
policy attach to such policy, or indorse thereon, a true copy of any application or 
representation of the assured, which, by the terms of such policy, are made a part 
thereof, or of the contract of insurance, or referred to therein, or which may in 
any manner affect the validity of such policy. The omission so to do shall not 
render the policy invalid, but if any company or association neglects to comply with 
the requirements of this section, it shall * * * be precluded from pleading, al- 
leging or proving such application or representations or any part thereof, or [any] 


falsity thereof, * * * in any action upon such policy.” McClain’s Code, Iowa, 
§ 1733. 
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That the reinstatement of the policy in the suit at bar was procured by false and 
fraudulent misrepresentations as to the insured’s health is not controverted in this 
court. 

It results, therefore, that the judgment of the Court of Civil Appeals will be 
reversed, and the judgment of the trial court affirmed, with costs. 


——_—- aa 


SOVEREIGN CAMP, W. O. W., v. WIRTZ. (No. 8343.) 


(Court of Civil Appeals of Texas. Galveston. May 10, 1923. Rehearing Denied 
Oct. 4, 1923.) 


254 Southwestern Reporter, 637. 


3. INSURANCE — INCONTESTABLE CLAUSE NOT APPLICABLE 
WHERE ONLY LIEN CHARGE CLAIMED, AND PAYMENT OF POL- 
ICY NOT CONTESTED. 

Where, in a suit on a beneficiary certificate, defendant asserted a lien charge 
on the amount of the certificate, an incontestable clause had no application, since 
defendant was not contesting the payment of the policy, but merely disputing the 
correctness of the amount claimed. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


4. INSURANCE — BENEFICIAL SOCIETY NOT ESTOPPED TO CLAIM 

BY-LAW ULTRA VIRES. 

Where defendant issued a beneficiary certificate pursuant to a by-law, provid- 
ing that payment of dues should cease after 20 years, when it was without power 
to write certificates containing such provision, defendant was not estopped to claim 
as ultra vires the provision and by-law in question. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


5. INSURANCE — RECEIPT OF OLD RATE AFTER INCREASED RATE 
WENT INTO EFFECT HELD NOT WAIVER OF RIGHT TO PAY 
AMOUNT OF CERTIFICATE AS REDUCED BY LIEN TO EFFECT 
INCREASE OF RATE. 


Where a beneficiary society by-law increased the rate of assessment, and, in de- 
fault by a member of payment of the increased rate automatically placed a lien 
upon the certificate of such member, thereby reducing the amount of insurance, the 
society did not waive its right to pay the reduced rather than the full amount of 
the certificate by continuing to accept payments from a member at the old rates 
after the by-law went into effect. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


6. INSURANCE — MEMBER AGREEING TO PAY ALL DUES AND AS- 
SESSMENTS CANNOT OBJECT TO SUBSEQUENT REASONABLE 
INCREASES. 

A member of a beneficiary society, who agreed to pay all dues and assessments 
that might be levied could not object to subsequent reasonable increases in rates 
made in good faith, nor was the society estopped to demand them because his cer- 
tificate stipulated a lower rate. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from District Court, Colorado County; C. K. Quin, Judge, 
Action by Mrs. J. G. Wirtz against the Sovereign Camp, Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. Reformed and affirmed 
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Wolters, Storey, Blanchard & Battaile, of Houston, for appellant. 
Wurzbach, Wirtz & Weinert, of Seguin, for appellee. 


Graves, J. This suit was instituted by appellee, Mrs. J. G. Wirtz, as plaintiff 
below, against appellant, Sovereign Camp of the Woodmen of the World, as de- 
fendant below, by petition filed August 19, 1921. Plaintiff alleged that defendant 
had executed and delivered to J. G. Wiirtz its beneficiary certificate, in the nature 
of a policy of insurance on his life, payable at his death to plaintiff, his wife, as 
beneficiary, in the sum of $2,000, and the additional sum of $100, for the purpose 
of erecting a monument at the grave of the insured. That the policy was issued 
March 23, 1895, and delivered April 5, 1895, and thereafter the insured remained 
a member in good standing of the defendant society, paying all dues and assess- 
ments legally levied and assessed against him and his said policy, and abiding by 
all the by-laws, rules, and regulations of the company legally binding on him, until 
the day of his death, which occurred on the 7th day of January, 1921. That due 
proofs of death were made and submitted to defendant, demand for payment of the 
amount of the policy made on the defendant, and refusal to pay by defendant. 
The beneficiary certificate made the basis of the suit is set out in full in the peti- 
tion, and it is alleged that it bore the indorsement, ‘payments to cease after 20 
years,” which had reference to a by-law of defendant then in force, which by-law 
provided, in substance, that life membership certificates should issue to all mem- 
bers entering the order over 43 years of age (the age of insured when entering) 
when the certificate had attained the age of 20 years, and that thereafter the life 
member should not be liable for further dues and assessments on his policy; that 
by virtue of such facts the policy in question had become a paid-up policy in April, 
1915. 

The foregoing is the general statement appellee makes in her brief of her dec- 
laration on the policy she sued upon; to it may be added her specific averments as 
to the maturity of the policy for the amounts specified on its face, $2,000 and $100, 
at the expiration of the 20 years from its date, that is, on April 5, 1915, as fol- 
lows: 


“That the indorsement on said policy, ‘payments to cease after 20 years’ was 
made thereon at the time of the execution and delivery of the policy, and is a part 
thereof; that said indorsement has reference to, and is intended to make a part of 
said policy the following provisions of the by-laws of the defendant then in force 
which by-law is substantially as follows: 


“Life Membership Certificates. 

“Section 82. Life membership certificates shall be issued by the Sovereign 
Camp to all members of the Woodmen of the World under the following condi- 
tions: * * * of all members entering the order over 43 years of age, when the 
certificate has attained the age of 20 years; and that after the said life member- 
ship certificate has been issued the life member shall not be liable for camp dues, 
assessments or general fund dues; that the proper officers of the Sovereign Camp 
shall issue, quarterly, assessments calls upon all members of the Woodmen of the 
World, regardless of jurisdiction or nation, for a sufficient amount to pay all death 
claims accruing during the previous three months, for said life members who have 
died during said time, under the provision, and that any life member visiting a camn 
shall be greeted with the honors of the order and shall be seated at the right of 
the counsel commander, and shall also be entitled to wear a life membership badge 
to be designed and prescribed by the Sovereign Camp. * * * 

“That the indorsement ‘Rate 1.30’ on said policy had reference to the monthly 
assessment rate to be paid by the insured, said rate being fixed by the then existing 
by-laws of the defendant at $1.30 for members of insured’s then age. * * * 
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“That said insured thereupon at the expiration of 20 years, or on April 5, 
1915, became entitled to have the life certificate aforesaid issued and delivered to 
him, and was not liable for any further dues, premiums, or assessments, and upon 
the death of said insured at any time thereafter, and without payment of any fur- 
ther dues or assessments by the insured, plaintiff became entitled to demand, col- 
lect, and receive, and defendant became liable to pay to plaintiff the sums of money 
in said certificate specified.” 


There were further allegations to the effect that the defendant had violated 

its contract by refusing either to deliver to the insured, while living, the life cer- 
tificate so provided for, or to recognize the obligation it imposed after his death. 
but demanded the payment of further dues and assessments, and— 
“that the insured, without waiving his right to insist on said clause and provisions 
of said policy and by-laws, but still insisting on the same, and under protest, con- 
tinued to pay such assessments and dues as were legally levied and assessed against 
him, and continued a member in goed standing of said order up to the time of his 
death, as aforesaid.” 


In contesting the right of the appellee to recover the face amount of the cer- 
tificate sued upon, the appellant alleged: 


“(a) That the contract existing by and between the said J. G, Wirtz and this 
defendant, provided as herein alleged that the said J. G. Wirtz would pay all dues 
and assessments which might be demanded of him, and would obey the provisions 
of the constitution, laws and by-laws of the defendant society, then in force, or 
which might be thereafter adopted. 

“(b) That at the time the said J. G. Wirtz became a member of defendant 
society, he was required to pay to the society $1.45 each month, and to pay such 
extra assessments which might be required of him, and also pay such increased 
rate of assessments as might be required of him. 

“The Sovereign Camp, the legislative body of the defendant society, met in 
1899, and authorized the executive council to make an increase in the rates upon 
all members of the society, and in July, 1899, said executive council did pass a law 
and made it a part of the constitution and laws, raising and increasing the rates 
upon the certificate of the said J. G. Wirtz, and all members similarly situated, 20 
cents per month, and provided that said sum should be paid to the emergency fund 
Said law became effective August 1, 1899, and thereafter the said J. G. Wirtz was 
required to pay a regular assessment of $1.65 per month, and in addition thereto 
to pay such extra assessments as might be levied. 

“(c) In September, 1901, the rates were again raised and increased to mem- 
bers similarly situated with the said J. G. Wirtz, 50 cents per month, thereby mak- 
ing his rate $2.15 per month, together with such extra or increased assessments as 
might be required. 

“(d) That the Sovereign Camp, in September, 1916, raised and increased the 
rate of J. G. Wirtz and all members similarly situated 60 cents per month, but pro- 
vided that the member might continue to pay the rate theretofore paid by him, and 
have the same charged against his certificate as a lien, and the rate fixed and 
charged against the said J. G. Wirtz was $2.75 per month. 

“That the said J. G. Wirtz did not pay this extra 60 cents per month, and that 
same became a fixed charge against his certificate for the month of September. 
1915, and all subsequent months up to and including January, 1921, making a total 
of $38.40. 

“(e) The Sovereign Camp in 1917 raised and increased the rates upon all 
members 10 cents per month per member. Said law became effective October 1 
1917, and all members were required to pay this 10 cents, together with at least the 
amount which they had paid prior to September 1, 1915, and the said J. G. Wirtz 
did pay the $2.25 per month until the last installment, which was paid by him, was 
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December, 1920, and left unpaid the balance of the annual assessment for his cer- 
tificate year for the months of January, February, and March at $2.85 each, amount- 
ing to $8.55. ° 

“(f£) That in 1919, the Sovereign Camp met in regular session and passed a 
law increasing and raising the rate of assessment upon all members of the defend- 
ant society as of their attained age, as set forth in section 60 of the constitution 
and laws. Said laws provided that if the member did not pay the ratte as fixed for 
him at his attained age in order to obtain all the promised benefits contained in his 
. certificate, and if he elected to continue to pay the rate theretofore paid by him, ~ 
that he thereby elected a lien charge against his certificate as provided in said sec- 
tion 60 of the laws of defendant, and as provided in the plan of apportionment and 
adjustment, copy of which is attached to this answer and made a part thereof; 
that said J. G. Wirtz elected to continue to pay the rate theretofore paid by him 
and thereby elected a lien charge on his certificate of $440. upon which he was re- 
quired to pay interest at the rate of 4 per cent. per annum, but if the interest should 
not be paid by him in lifetime, then it should be deducted at the rate of 5 per cent 
per annum. That the said J. G, Wirtz did not pay the interest on the said lien 
charge, and therefore the interest became due and payable on said $440, at the rate 
of 5 per cent. per annum, amounting to the sum of $22; that the deduction from the 
maximum amount of the certificate is as follows: 


Elected lien charge 

Interest at 5 per cent. for one year 

Balance of annual installment 

Lien created by failure to pay 1915 assessment 


Leaving a balance due to the beneficiary, plaintiff herein, of $1,491.05; that the de- 
fendant tendered to the plaintiff a sum in excess of the amount due, to wit, the 
sum of $1,493.72.” 


The provisions of the policy thus referred to as binding its recipient to pay all 
dues and assessments that might be made against him were these: 


“This certificate is issued and accepted subject to all the conditions on the back 
hereof and named in the sovereign constitution and fundamental laws and by-laws 
of this fraternity, and liable to forfeiture if said sovereign shall not comply with 
said conditions, constitutions, fundamental laws, and such by-laws and rules as are 
or may be adopted by the Sovereign Camp. 

“1. This certificate is issued in consideration of the recommendations and agree- 
ments made by the person named in this certificate in his application to become a 
member of this fraternity, and also in consideration of the payment made when 
adopted and in prescribed form, and his agreement to pay all assessments and dues 
that may be levied during the time he shall remain a member of the Woodmen of 
the World.” 


For further defense, appellant alleged, in substance, the following: That the 
“payments to cease” provision of the policy and the by-laws authorizing the same: 
were ultra vires the defendant corporation; that it was a corporation chartered 
and doing business under and by virtue of the laws of the state of Nebraska, with 
a permit to do business in Texas, and that under the charter provisions it was 
without power to write policies of insurance containing provisions for paid-up pol- 
icies, or the issuance of life certificates; that no certificates were issued with such 
provisions subsequent to the year 1897, and the by-law in question was afterwards 
repealed. In this connection it further pleaded as being determinative of the iden- 


4 Vol, LXII. 
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tical issues here involved the judgments in the cases of Fowler v. Sovereign Camp, 
W. O. W., 106 Neb. 192, 183 N. W. 550, and Trapp v. Sovereign Camp, W. O. W. 
102 Neb. 562, 168 N. W. 191, and the proceedings in those two cases in the courts 
of Nebraska—wherein it was held by the Supreme Court of that state that such 
by-law and the provision of the certificates in reference thereto were ultra vires 
the defendant corporation—as res adjudicata of that question and binding on the 
court in this case under the “full faith and credit” clause (article 4, section 1) of 
the federal Constitution. 

To these defensive matters the appellee, after demurrers and denials, replied 
that at the time of the insured’s death sction 81 of appllant’s by-laws of 1919 was 
in effect, providing that payment of a beneficiary certificate in force for five con- 
secutive years immediately preceding the death of a member in good standing, as 
was the situation in this instance, could not be contested, except on the ground 
of intentional death and certain other inapplicable conditions; that appellant was 
estopped to claim as ultra vires the “payments to cease” clause, and the by-law au- 
thorizing the same, because of having held itself out as possessing that power, hav- 
ing induced insured to join, and for 20 years pay assessments under that belief. 
without notice to the contrary, and finally: 


“That section 60 of the by-laws of 1919 was unreasonable, unfair, and con- 
fiscatory; that if defendant had the right to promulgate and make effective said 
section 60, and thereby to assess a lien against the policy in question, as alleged 
by defendant, then it waived said right. and is estopped to now assert or claim such 
lien, by reason of the fact that the insured denied such right as to him, and offered 
to pay his old rate of assessment with the understanding and on the consideration 
that such payment would keep the policy-in force and effect for the full amount 
thereof, including monument benefit, and that defendant accepted such payments 
under said understanding and on such consideration.” 


The pleadings upon both sides were voluminous, but what has been given, to- 
gether with this summary of the contrelling issues quoted from appellant's brief 
is thought to furnish sufficient basis for the purposes of this opinion. 


“(a) The appellee, the beneficiary under a fraternal beneficial certificate, sues 
the society, a corporation, for the face amount of the certificate; namely, $2,000. 
and the further sum of $100 therein previded as a monument benefit, alleging the 
performance by the deceased member of all those conditions upon perfomance of 
which the payment of the aforesaid sums was conditional. 

“(b) The appellant defends the suit upon the ground that the certificate de- 
scribed above is charged with a lien, aggregating. with interest, the amount of 
$506.10, on account of unpaid assessments, and which lien was provided for in by- 
law adopted in 1919 by the association; that the payment of the $100 monument 
benefit was by act of the deceased member and the aforesaid by-law waived, leav- 
ing the net amount of $1,493.90 due the appellee on the certificate. 

“(c) Appellee’s answer to this is to the effect that the increase in rates for 
1919 and the lien charge provided for in said by-law were unreasonable and void: 
that apvellant had no right to fix the lien charee referred to in (b), and that it 
had waived its right, if any it had, to assert such lien. 

“(d) Appellant pleads the general denial to all of appellee's cause of action, 
and, with respect to the unreasonableness of the increase in rates, pleads a deci- 
sion of the Supreme Ceurt of Nebraska, the state of the domicile of the defendant 
corporation as well as the state of its origin, that such rates were not unreasona- 
ble or arbitrary, but necessary to the perpetuation of the society and its, solvency, 
as res adjudicata of this question, and binding upen the courts of Texas under the 
full faith and credit clause of the federal Constitution.” 


The trial was before the court without the intervention of a jury, and judgment 
was rendered for plaintiff for the full amount of the policy and monument benefit, 
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with 6 per cent. interest from the date payment should have been made after the 
making of proofs of death; hence this appeal. 

The cause was tried below upon an agreed statement of facts in which it was 
stipulated that, if the lien claimed was chargeable against the certificate, the cor- 
rect amount of it was the $506.10 pleaded by appellant; so that, if this sum should 
have been deducted from the face value of the certificate and the by-law of 1919 
also had the effect of eliminating the $100 monument benefit, the $1,493.90 appellant 
offered to pay and tendered in its pleadings should have been the amount of the re- 
covery. The single question the cause involves in this court, therefore, is whether 
or not appellant showed itself entitled to a deduction fer this asserted lien under 
section 60 of the by-laws of 1919, carrying with it the extinguishment also of the 
$100 monument benefit. 

[1] After a careful consideration of the matter in the light of the facts ap- 
pearing, we conclude that the precise question so presented has been foreclosed in 
appellant’s favor by the Supreme Court of Nebraska, and that this court is bound 
by that determination. Nor do we think effective the matters set up by the appellee 
in avoidance of that adverse determiration by} the court ef last resort of a sister state 
—it being also the domicile of appellant, and the source from which its rights and 
powers came. The essential facts as a basis fer the claimed lien were shown by 
appellant, including proper proof of the proceedings in the Nebraska courts in the 
two cases it mainly relied upon. Trapp v. Sov. Camp, W. O. W.. 102 Neb. 562! 168 
N. W. 191, and Fowler v. Sov. Camp, W. O. W., 106 Neb. 192, 183 N. W. 550. 

It cannot be doubted, we think, that those cases involved, among others not ap- 
plicable, the identical issue here in question, that is, the validity of the increases in 
rates applied in this instance and of the 1919 by-law authorizing them. The Fowler 
Case was a direct proceeding in equity, brovght by plaintiffs who had been mem- 
bers several years for themselves and “all other persons smilarly situated and in- 
terested,” to determine the validity of the appellant’s rate adjustment of 1919, and 
to enjoin it from putting those rates and adujstments into effect, as against the 
same attacks made therein by the appellee in this suit, the court held such increase 
and adjustments valid 

[2] In the Trapp Case the effort was to compel the society to issue a paid-up 
certifictae under a policy issued in 1895, as was the one at bar, and so directly in- 
volved the validity of the “payments to cease in 20 years’ clause appearing in this 
one; the court held that a by-law of appellant society authorizing a paid-up policy 
or certificate, and the provision of the policy resting upon it, were ultra vires and 
void. To the same effect is Haner v. Grand Lodge, etc., 102 Neb. 563, 168 N. W. 189. 

We deem it unnecessay to go further into these Nebraska cases; the citation 
to them is enough. They were both decided long before this suit was filed. The 
same conclusion they announce seems to have been independently reached by the 
Springfield court of appeals of Missouri; Garretson v. Sov. Camp, W. O. W., 210 
Mo. App. 539, 243 S. W. 257. 

That these Nebraska holdings are binding upon us, we think is settled by the 
decisions of the United States Supreme Court; Sup. Council of Royal Arcanum v 
Green, 237 LU. S. 531, 35 Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. 

In the Green Case that court held, as the syllabus correctly reflects: 


“That a judgment rendered by a court of the state of incorporation holding an 
amendment to the constitution and by-laws of a fraternal and beneficiary corpora- 
tion to be legal, amounted to a construction of the charter by the courts of the state 
which the courts of another sate were bound to recognize under the full faith and 
credit clause of the federal Constitution. A fraternal and beneficiary society is, 
for the purpose of controversies as to assessments, the representative of all of its 
members; and a judgment of the state of incorporation as to the validity of an 
amendment to the Constitution and by-laws must be given effect by the courts of 
another state, even though not between the corporation and the same member.” 
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In this connection, however, further attention is called to the fact that in this 
proceeding the appellee failed to introduce any proof in substantiation of her alle- 
gations that the increases in rates she attacked were unjust, unreasonable, confisca- 
tory, and void. For that reason also it would seem that the claim for invalidity 
of section 60 of the 1919 by-laws is not sustained by the record here made, 

[3-5] The contention of the appellee that this policy was incontestable under 
section 81 of the 1919 by-laws is untenable; that provision had no application, be- 
cause the appellant was not contesting the payment of this policy but merely dis- 
puting the correctness of the amount claimed thereon. Her claim for estoppel to 
plead ultra vires and waiver of the lien charge is likewise without merit; the proof 
shows that while the society continud to receive her insured’s payments despite pro- 
tests from him concerning their justness, it also placed the lien charge against his 
certificate; this it had the right to do, and the following disposition of that matter 
in the Garretson Case by the Missouri court is applicable: 


“The plea of waiver is based upon the fact that after the 1919 laws of defendant 
went into effect January 1, 1920, insured continued to pay his old rate, and defendant 
continued to receive the payments. There was no waiver in this. Defendant re- 
ceived the insured’s payments, but it also placed the lien against his certificate 
Under section 60 of defendant’s laws of 1919 insured had the right to elect under 
division (a) or (b) as heretofore explained. If he failed to elect, then without any 
action on his part he was placed under division (c). He took no affirmative action; 
hence fell under division (c). There are none of the elements of waiver involved. 

[6] Mr. Wirtz agreed in originally accepting the certificate as the previouslv 
quoted provisions from it have shown, to pay all dues and assessments that might 
be levied while he remained a member; he was therefore in no position to object 
to’ subsequent reasonable increases in rates made in good faith, nor was the society 
estopped to demand them, because his policy stipulated his initial rate at only $1.30 
per month. Sup. Lodge, etc., v. Kims, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. Ed. 
1179, L. R. A. 1916F, 919; Sup. Lodge, etc., v. Smyth, 245 U. S. 594, 38 Sup. Ct. 
210, 62 L. Ed. 492; Garretson v. Sov. Camp, W. O. W., 210 Mo. App. 539, 243 S. 
W. at page 260, par. 1, and authorities there cited. 

From the conclusions stated it follows that the appellee’s recovery should have 
been limited to the $1,493.72 so tendered by appellant; the judgment for $2,100 has 
accordingly been reduced to $1,493.72, and, after being so reformed, has been af- 
firmed. 

Reformed and affirmed. 








Fire. } Fulkerson v. National Union Fire Ins, Co. 53 


FIRE. 


FULKERSON v. NATIONAL UNION FIRE INS. CO. (No. 982.) 
(United States District Court, D. Montana. August 6, 1923.) 
2Y1 bederal Reporter, 784. 


5. INSURANCE—APPLICATION BY AGENT FOR INSURANCE HELD NO1 
EFFECTIVE AS INSURANCE CONTRACT UNTIL DATE OF ACCEPT 
ANCE. 

Plaintiff, as agent for defendant insurance company and for himself, executed 
an application for a policy of hail insurance to himself, with a binder clause, which 
was dated on the 11th of the month, but was not mailed to defendant until the 13th 
On the 12th, the crop described was damaged by hail. Defendant received: the ap- 
plication on the 15th, and, without knowledge of the loss, issued and mailed the policy 
to plaintiff. Held, that the contract of insurance attached only on the 15th, when the 
application was accepted and the policy mailed, and was then voidable for fraud be- 
cause the representations in the application were false. when it was mailed to defend- 
ant. 

(For other cases, see Insurance, Dec, Dig. § 130[2].) 


At Law. Action by G. E. Fulkerson against the National Union Fire Insurance 
Company. Judgment for defendant. 


Grant Bakewell of Medicine Lake and Paul Babcock, of Plentywood, Mont. 
for plaintiff. 

Norris, Hurd & Rhoades, of Great Falls, Mont., and H. C. Hall, of Harlow- 
ton, Mont., for defendant. 


Bovuroutn, D. .J. In this action on a hail insurance policy is no question of 
pleading, no conflict of evidence, and the facts are few and simple. 

Plaintiff’s case in, defendant stands on a motion for judgment, 

In 1921 plaintiff and one Fast, defendant’s special agent, executed a contract of 
agency (plaintiff for defendant), iater by defendant approved. 

They also discussed insurance of plaintiff’s comtemplated crops, the finality be- 
ing that plaintiff said if defendant would take his note for the premium, he would 
let Fast write the insurance. Fast said he would submit the proposition to defend- 
ant, and June 18, 1921, he wrote to plaintiff : 


“Any time you are ready to insure same the company will be glad to accept 
your note for the prem.” 


July 12, 1921, 5 p. m. hail greatly damaged plaintiff's wheat crop. July 13, 
1921, he at Medicine Lake, Mont., mailed to defendant at St. Paul the usual appli- 
cation for insurance on the wheat, executed by him for himself and also for de- 
fendant. 

The application bore date July 11, 1921, 2:30 p. m., included a representation 
false to his knowledge that the wheat had not been damaged by hail, contained a 
“binder clause” taking effect 24 hours after date and enduring 72 hours thereafter, 
and was accompanied by his note for the premium less his agent’s commission. 
July 14, 1921, he mailed to defendant notice of the damage to the wheat. July 15, 
1921, defendant received the application, incorporated it in a policy mailed to plain- 
tiff, which plaintiff received and countersigned as defendant’s agent to validate it 
in accord with its terms and as of July 11, 1921. 

July 23, 1921, the parties agreed without waiver of any right that the wheat 
was damaged to the extent of $6,700, and on August 13, 1921, likewise agreed in 
respect to further damage by hail to the wheat on August 3, 1921, to the extent of 
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$408. August 20, 1921, defendant returned the note for the premium to plaintiff and 
advised him that it repudiated or rescinded the policy and refused to pay the losses 
aforesaid. 

Plaintiff testifies he exectited the application at 2:30 p. m. July 11, 1921, but 
stress of business and a trip to Minot caused him to forget to mail it until July 13, 
1921. 

He attempts corrobortion, not by any one who saw him prepare application and 
note, not by any one who saw the letter containing them and addressed to defend- 
ant, lying on his desk in the bank of which he and others were employees, but by one 
who on the morning of the 13th by plaintiff was. shown “an application for insur- 
ance and * * * a note,” and by a fellow employee who on that morning was 
shown the note and which he had witnessed with his signature “some time” before. 

Virtually all the testimony is grossly leading. 

In brief, plaintiff's contention is that the obligation of the contract attached be- 
fore the hail and damage on July 12th; and that defendant waived all cause for 
avoidance, acquiesced, and is estopped to repudiate or rescind. And defendant’s 
contention is contra, and that, if at all, the obligation attached only when the pol- 
icy was countersigned by plaintiff, was voidable for the false representation afore- 
said, and by defendant was duly avoided. 

The law involved is that of contracts in general and of agency in particular. A 
contract between principal and agent, like any other, requires knowledge and meet- 
ing of minds, offer, acceptance, communication. From whichever the offer comes, 
there is no contract until brought to the other’s knowledge, by him accepted, and 
acceptance Communicated to the offerer. 

[1] In no circumstances can an agent alone, offer, accept, execute, and thereby 
impose upon his principal the obligation of a contract between them. 

[2, 3] if the principal with sufficient definiteness and certainty authorizes the 
agent to execute a contract between them, it is an offer from the principal to the 
agent, accepted by the latter by execution of the contract, imposing the obligations 
of the contract upon both if and when acceptance is by the agent communicated to 
the principal. If without such precedent authorization the agent executes such a 
contract, it is, if communicated, an offer by him to the principal; and if the latter 
accepts and communicates the fact to the agent, the obligations of the contract at- 
tach to both parties from the latter communication made. 

The usual rule applies that neither is bound until both are bound, and not until 
the one in the position of acceptor has placed it beyond his power to recede, viz. by 
communication of acceptance. 

There are cases wherein acts done and that show for themselves are sufiizicnt 
communication, but the instant case is not of that class. 

[4] It is unnecessary to more than recall that in contracts between principal 
and agent, the notice, knowledge, and possession solely of either is not imputed to 
the other. 

The virtue of this settled law is strikingly illustrated by the instant case. If 
the uncommunicated application is effective as a contract, it could be the instrvment 
of fraud—to be communicated if hail and damage rendered profitable; to be with- 
held if not. And in like circumstances to be falsified in date and to incite to per- 
jury. 

It follows that if defendant had authorized plaintiff to execute the application, 
the earliest its obligations attached was when it was communicated, mailed to de- 
fendant. It does not appear, however, that such authorization had been made, and so 
the obligations of the contract, binder, and policy attached only when the application 
was by defendant received, accepted, and communicated, mailed to plaintiff. 


Fast neither had power to authorize plaintiff to insure his own crop, nor did he 
assume to authorize it. Fast did nothing but negotiate subject to defendant's appro- 
val; and the only understanding seems to have been that plaintiff would let Fast 
write the insurance if defendant would accept a note for the premium, and Fast 
wrote him (hearsay so far as defendant is concerned) when he was ready to insure 
defendant would accept the note. This is far short of precedent authority in plain- 
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tiff to execute an application that uncommunicated would impose the obligation of a 
contract (the binder) on defendant. 

[5] It thus appears that the contract of insurance attached only July 15, 1921, 
when defendant received and accepted the application or offer of plaintiff, and to him 
communicated acceptance by mailing the policy. That this acceptance was induced 
by plaintiff's false representation that the subject of insurance, the wheat, was not 
damaged by hail, is apparent from the circumstances. The representation purported 
to have been written on July 11th and was then true. But the representation was 
false when made on July 15th, when defendant received it, to plaintiff's knowledge 
but not to defendant’s, and so was fraudulent. See Insurance Co. v. Lyman, 82 U. 
S. (15 Wall.) 670, 21 L, Ed. 246. It rendered the contract, binder, and policy voida- 
ble, and defendant rightfully avoided, repudiated, rescinded it. It is not in evi- 
dence when defendant discovered the truth, but if thereafter defendant waived the 
fraud, acquiesced in the contract, is estopped by conduct, the burden to prove the 
facts is plaintiff's and unsustained. See Pence v. Langdon, 99 U. S. 578, 25 L. Ed. 
420. 

In essentials, the instant case is like Zimmermann v. Ins. Co., 110 Mich, 399, 68 
N. W. 215, 33 L. R. A. 698, and of like decisicn. 

Whether or not plaintiff executed the application on July 11, 1921, 2:30 p. m.,, 
for reasons aforesaid he has no right to recover. 

That all issues of fact may be determined, it is found that he has failed to prove 
his affirmative allegation that he did execute the application at the specific time afore- 
said. His testimony that he did is without corroboration and is discredited by cir- 
cumstances, 

Taking into account all the facts and circumstances, and the undefinable im- 
pressions of proceedings and trial, the court is not persuaded that the greater weight 
of the evidence is with plaintiff upon this issue. 

It is net necessary to conclude that plaintiff’s testimony is false; it is enough 
to say the court is not persuaded that it is true. The findings are against plaintiff 
and for defendant, and are aforesaid. 

Judgment for defendant. 


HOPKINS et. at. v. PHCENIX FIRE INS. CO. OF HARTFORD, CONN. 
(Court of Appeals of Kentucky. Oct. 5, 1923.) 
254 Southwestern Reporter, 1041. 


3. INSURANCE—BINDING CONTRACT FOR FIRE INSURANCE HELD 

NOT ENTERED INTO. 

Where plaintiffs applied to local insurance broker, who wrote to another rep- 
resenting several fire insurance companies, and the latter wrote a “binder” or di- 
rection for his stenographer to prepare a policy in the defendant company, insur- 
ing the property for a certain amount for a certain period in consideration of a 
certain premium, there was no binding contract; plaintiff having designated no 
company, and the acceptance of plaintiffs’ offer not having been communicated be- 
fore a fire occurred, and plaintiffs not being bound to accept the policy indicated 
by the binder. 


(For other cases, see Insurance, Dec. Dig. § 130[3].) 
5. INSURANCE—AGENT CANNOT BIND PRINCIPAL BY ATTEMPTING 
TO INSURE PROPERTY ALREADY DESTROYED. 


A fire insurance agent has no authority to bind his principal by attempting to 
insure property already destroyed. 


(For other cases, see Insurance, Dec. Dig. § 129.) 
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7, INSURANCE—RATIFICATION; AGENT NOT AUTHORIZED TO 
RATIFY IMPERFECT CONTRACT AFTER DESTRUCTION OF 
PROPERTY. 

The filling in and delivery of a policy by a fire insurance agent on property 
known to be alteady destroyed cannot be treated as a ratification of a prior im- 
perfect contract to insure; ratification by the agent after knowledge of the fire 
being unauthorized. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


Appeal from Circuit Court, Boyd County. 

Action by J. C. Hopkins and others against the Phoenix Fire Insurance Com- 
pany of Hartford, Connecticut. Judgment for defendant, and plaintiffs appeal. 
Affirmed. 


Hazelrigg & Hazelrigg, of Frankfort, John C. Hopkins, of Prestonsburg, and 
George B. Martin, of Catlettsburg, for appellants. 

F. M. Drake and Bruce, Bullitt & Gordon, all of Louisville, and R. T. Cald- 
well, of Ashland, for appellee. . 


Tuomas, J. The appellants and plaintiffs below, J. C. Hopkins et al., as the 
only heirs of their deceased father, F. A. Hopkins, inherited a two-story brick 
business house located in the city of Prestonsburg. They desired to insure it and 
its fixtures in the sum of $5,000, and applied therefor to J. M. Davidson, a local 
insurance broker, but who did not represent the defendant, appellee Phoenix Fire 
Insurance Company of Hartford, Conn., nor any other company, so far as the 
record discloses. On the day on which application was made to him for insurance 
(Saturday, April 24, 1920), he wrote a letter addressed to Paul H. Eastham, who 
conducted a general fire insurance agency at Catlettsburg, some hundred miles or 
more from Prestonsburg, and he received the letter on the next day, which was 
Sunday. He opened it in his office and wrote what is termed in the record and 
may be considered as a “binder,” and which contained, in substance, a direction for 
his stenograher to prepare a policy in the defendant company, insuring the prop- 
erty in the sum of $5,000 for a period of three years from April 24, 1920, in con- 
sideration of a premium of $247.50. About 8 a. m. on the following Monday the 
stenograher prepared a policy in accordanec with the directions or “binder” and 
mailed it to plaintiffs, which they received and sent a check for the premium 
which was never cashed and afterwards returned. At 5 o’clock on the same Mon- 
day morning the property was destroyed by fire, and was not in existence at the 
time the stenographer filled in and mailed the policy. The defendant declined to 
pay the amount of the policy, and this suit was filed to recover it. The petition, 
as amended, set out the facts as above briefly recited, and the court sustained de- 
fendant’s demurrer filed thereto, and dismissed the petition upon plaintiffs’ re- 
fusing to plead further, and to reverse that judgment they prosecute this appeal. 

The record does not disclose the ground upon which the court sustained the 
demurrer, but learned counsel for plainti:s in their brief devote themselves prin- 
cipally to a discussion of the legal effect of the action of the defendant’s agent in 
executing the “binder” or the direction to his stenographer on Sunday, and her rati- 
fication of it on the following Monday, by executing the policy after, as alleged 
in the petition, she had knowledge of the fire. It is contended by them that, al- 
though a contract forbidden to be executed on Sunday is void, yet if‘all of the 
acts done and performed on Sunday were those of the defendant only, the plain- 
tiff having performed all of his negotiations and made all of his promises on 
another day, the contract may be enforced by the latter; and further that, al- 
though the “binder” in this instance was made on Sunday, and for that reason 
might be considered as void, yet the act of writing and mailing the policy on 
Monday thereafter was a ratification of the void act performed on Sunday, and 
made the insurance contract obligatory on defenadtnt. Defendant’s learned coun- 
sel joins issues with those contentions, and counsel for both parties display much 
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learning’ and research in the discussion of the effect of Sunday contracts, their 
ratifications, etc., but, because of the conclusion we have reached concerning an- 
other defense interposed by defendant’s. counsel, we deem it unnecessary to dis- 
cuss or determine the validity or invalidity of the Sunday transaction, since we are 
convinced that there was never any binding contract, either oral or written, en- 
tered into between the parties. 

{[1, 2] The law relating to the execution of contracts between persons not in 
personal contact with each other, through transmitted propositions by the offerer, 
and their acceptance as made by the offeree, and communicating the acceptance to 
the proposer, has been extensively dealt with by text writers and courts, and much 
has been written and said with reference thereto. We can do no more in this 
opinion than to refer to some settled principles which we think are determinative 
of this case. A proposition or offer made in the manner indicated must contain 
the essential and material terms of the proposed contract, and the offeree must 
agree thereto so that the obligations of the one and the counter obligations of the 
other will be mutually binding, which is but a statement of the fundamental rule 
underlying all contracts. Hence, to comlpete a contract so negotiated the pro- 
poser or offerer must state expressly or by necessary implication all the terms of 
his contract in his offer, and the other. party must accept them as made, and in 
most instances he should communicate his acceptance to the other party before the 
negotiations assume the obligatory force of a cqntract. There is a rule, however, 
which is accepted by a majority of the courts, to the effect that, if the offer con- 
sists of a proposition for the offeree to do some act specified in the offer, the mere 
doing of that act by the latter will of itself complete the contract so as to bind the 
one who made the offer, without communicating the performance of the act by 
the offeree. An illustration of such a contract is where a reward is offered for 
the arrest and apprehension of a criminal, and some one performs the act by mak- 
ing the arrest. In that case the obligation of the offerer to pay the reward attaches 
at once, without any notification to him that the arrest has been made. But an 
analysis of that class of contracts will demonstrate that, at least in the great ma- 
jority of instances, they are held as so completed because the doing of the act by 
the offeree ipso facto performs his obligations thereunder. 

We have no such case here, and the’ negotiations between the parties, and re- 
lied on by plaintiffs as constituting the contract, can by no means be brought 
within that exception to the general rule. Some of the many cases and authori- 
ties asserting and applying the general rule, as above outlined, are 13 C. J. 28; 
6 R. C. L. 606, § 29; Elliott on Contracts, vol. 1, §§ 43, 88 and 90; Page on Con- 
tracts, vol. 1, § 152; Springfield Fire & Marine Ins. Co. v. Snowden, 173 Ky. 664, 
191 S. W. 439; Ky. Portland Cement Co. v. Steckel, 164 Ky. 420, 175 S. W. 663; 
N. Y. Life Ins. Co. v. Levy’s Adm’r, 122 Ky. 457, 92 S. W. 325, 29 Ky. Law Rep. 
6, 21,5 L. R. A. (N. S.) 739; Mississippi Valley Fire Ins. Co. v. Neyland, 9 
3ush, 430; Davis Lumber Co. v. Insurance Companies, 94 Wis. 472, 69 N. W. 
156; New v. Germania Fire Ins. Co., 171 Ind. 33, 85 N. E. 703, 131 Am. St. Rep. 
245; Brown v. North River Ins. Co., 144 La. 504, 80 South 674; and Allen v. 
Mass.’ Mutual Accident Ins. Co., 167 Mass. 18, 44 N. E. 1053. 

In stating the general rule, which the cited cases adopt and approve, the text 
in the citation of R. C. L. says: 

“To constitute acceptance of such an offer there must be an expression of the 
intention, by word, sign, or writing, communicated or delivered to the person 
making the offer, or his agent. * * * A reciprocal promise is required; the 
‘party to whom the offer is made must, if he cannot directly communicate his ac- 
ceptance, use such an agency therefore as amounts to constructive knowledge to 
the other party. It is nevertheless essential, to convert such proposal into a valid 
contract, that such acceptance be communicated to the proposer, or that some act 
be done by the party accepting the proposal which the other party has expressly 
or impliedly offered to treat as a communication.” 


The soundness of the proposition would not be made more convincing by citing 
more supporting cases and authorities, and we will refrain from doing so. 
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Some of the cited cases deal with insurance contracts, and each of them, and 
many others which might be referred to, hold that the principle under discussion 
applies to that character of contract the same as it does to others. The cited in-, 
surance cas€s are ones wherein the insured was seeking to hold the company by 
collecting the insurance. In other words, they are cases in which the insured was 
insisting uopn a completely executed contract. There is another line of cases 
wherein the insurer made the insistence that the particular negotiations were sur- 
ficient to constitute a binding contract, while the insured therein contended to the 
contrary. Those cases arose under the contention of the defendant (insurance 
company) that its policy provided only for a maximum amount of insurance on 
the property, and that additional insurance without its consent avoided its policy 
In other words, those cases were where, as applied to the insured, “The shoe was 
on the other foot,” and the courts held that the negotiations for the additional in- 
surance, though progressed as far and in some cases farther toward -a completed 
contract than they had in the instant case, was binding on neither party because 
the acceptance by the company was not communicated to the insured. Some of 
the cases so holding are Scottish Union, etc.. Co. v. Warren, 118 Miss. 740, 80 
South. 9; Brown v. North River Ins. Co., 144 La. 504, 80 South. 674; and Cun- 
ningham v. Connecticut Fire Ins. Co., 200-Mass. 333, 86 N. E. 787. On the ques- 
tion of the necessity of the communication of the acceptance of an offer for in- 
surance, we may also insert the text in 14 R. C. L. 895, saying: 


“The notice of acceptance must be brought home to the insured, though con- 
structive notice by mailing an acceptance is sufficient in the case of negotiations 
initiated by mail.” 


And see also note in 9 Ann, Cas. 223. 


[3] Plaintiffs’ pleadings in this case, to which a demurrer was sustained, 
recite only that they made application to defendant’s agent, Eastham, through J. 
M. Davidson for insurance on their building to the amount of $5,000, and that he 
in turn “made application for said policy of fire insurance to Paul H. Eastham, 
through a letter of the date and mailed on the day aforesaid at Prestonsburg; 
that said letter was addressed to Paul H. Eastham at Catlettsburg, Ky., and was 
by him received in the United States mail at Catlettsburg at about 1 o’clock, p. m., 
on Sunday, April 25, 1920; that said Eastham at the time was, and therefore had 
been, conducting a general fire insurance business in Catlettsburg, Boyd county, 
Ky., representing and being the agent for a number of insurance companies, among 
them being the defendant.” It therein appears that Eastham not only represented 
the defendant but a number of other companies, and that there was no designation 
by plaintiffs or Davidson of any particular company in which they desired the 
insurance. Neither was there any statement of the terms of the insurance either 
as to rate of premium or duration of the risk; and this court has held that where 
an agent represented more than one company and, in the negotiations, though 
otherwise complete, there was no designation of the company, no binding contract 
was entered into. Hartford Fire Ins. Co. v. Trimble, 117 Ky. 583, 78 S. W. 462, 
25 Ky. Law Rep. 1497; Shawnee Fire Ins. Co. v. Roll, 145 Ky. 113, 140 S. W. 49; 
California Ins, Co. v. Settle, 162 Ky. 82, 172 S. W. 119; Kleis v. Niagara Fire Ins. 
Co., 117 Mich. 469, 76 N. W. 155; Ogle Lake Shingle Co. v. National Lumber Ins. 
Co., 68 Wash. 185, 122 Pac. 990; and Cooley’s Briefs on the Law of Insurance, 
p. 411. 


[4] If, therefore, the “binder” executed by Eastham on Sunday was notwith- 
standing enforceable, it contained at least three things about which there had been 
no negotiations and which were never imparted to plaintiffs until after the property 
was destroyed. Those three things were: The company which was to assume 
the risk, the premium rate, and the duration of the risk, which in this case was 
inserted in the “binder” to be three years. Plaintiffs might not have agreed for 
the insurance to be written by the defendant company, nor was there anything, up 
to the time of the execution of the “binder,” to obligate them to pay the rate stipu- 
lated therein, or to accept the insurance for the full period of three years. Mani- 
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festly, under such circumstances, at that stage of the proceeding plaintiffs could 
not be made to accept a policy or pay a premium, and since they would not be 
bound on the contract (claimed to have been completed on the execution of the 
binder), neither would the defendant, for the law is well settled, as will be seen 
from the cases and authorities supra, that insurance contracts, as well as all others. 
must be mutually binding, and if not so on one of the parties it is also of no 
binding force as against the other. Likewise, under the doctrine of the cases 
supra, which had under consideration the effect of additional forbidden insurance, 
plaintiffs in this case could easily have rid themselves, if circumstanced so as to 
require it, of the insurance in contest, on the ground that it had never become 
binding on either of the parties to the negotiations. 


From the foregoing the conclusion is inevitable that what defendant’s agent 
did on the Sunday that he received the letter from Davidson was ineffectual to 
bind defendant on the alleged oral contract of insurance, for the single reason that 
he made no communication to plaintiffs of what he did or agreed to as expressed 
in the “binder.” 


[5, 6] But is is contended that the filling in of the policy by the agent’s 
stenographer, whom it is alleged had knowledge of the fire, on Monday, the next 
day, and the rnailing of it to plaintiffs was an acceptance of the risk and obligated 
defendant to pay the insurance. Answering that contention it may be first said 
that it is extremely doubtful, in the absence of facts showing otherwise, if the 
stenographer (who at best was only a subagent appointed by Eastham, the agent), 
could bind the defendant in any such transaction; but, waiving that question and 
assuming for the purposes of this opinion only that the stenographer’s authority 
was equal to that of Eastham, the agent, and determining the question on the 
theory that the latter himself prepared and mailed the policy after knowledge of 
the fire, we are then convinced that defendant is not liable, upon the ground that 
its agent had no authority to bind his principal by attempting to insure property 
already destroyed. The very nature of an insurance contract is to indemnify the 
insurer against risk, and when there is no longer any risk, and the fact is known 
to both parties, the very purpose of the contract is destroyed, and it might be that 
such a contract would be against public policy. But, whether so or not, it seems 
to be a well-settled legal principle that an insurance agent, though he have au- 
thority to sign and deliver policies, cannot bind his principal in an attempt to as- 
sume risk which has already become nonexistent. Joyce on Insurance, vol. 1, 
§ 106; People v. Dimick, 107 N. Y. 13, 14 N. E. 178. Waterloo Lumber Co. v 
Des Moines Ins. Co., 158 Iowa, 563, 138 N. W. 504, 51 L. R. A. (N. S.) 539, on 
page 544; Clark v. Insurance Co. of North America, 89 Me. 26, 35 Atl. 1008, 35 
L. R. A. (Me.) 276; Stebbens v. Lancashire Ins. Co., 60 N. H. 65; Mead v. 
Phoenix Ins. Co., 158 Mass 124, 32 N. E. 945; Kerr y. Ins. Co., 117 Fed. 442, 54 
Cc. C. A. 616; Clement’s Fire Insurance, vol. 1, p. 455; Gauntlett v. Sea Ins. Co., 
127 Mich. 504, 86 N. W. 1047; Bentley v. Columbia Ins. Co., 17 N. Y. 421; and 
19 Cyc. 592, in which latter citation the general rule is thus broadly stated:, 


“An agent has no authority to bind his company for insurance of property 
which to his knowledge has already been destroyed.” 


The reasoning underlying that rule is not only sound, but it is in perfect har- 
mony with the universally. accepted doctrine of the law of agency, to the effect that 
the principal is not bound by the unauthorized and fraudulent acts of his agent, 
which are participated in by the other party to the contract. In this case the policy 
itself had to be accepted before becoming obligatory, which, under the admitted 
facts, was not done till after the fire. 

[7] Neither may the transaction by the stenographer on Monday be treated 
as a ratification of what occurred on Sunday before, for the obvious reason that the 
ratification by the agent after knowledge of the fire is as much forbidden as his 
right to originally insure the property after such knowledge. In some of the cases 
last cited, and others that might be, the question of the agent’s right to ratify a 
prior imperfect transaction after knowledge of the fire was involved, and his right 
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to make the ratification was measured by the same limitations of his authority to 
make the contract in the original instance with the same knowledge. 

Other collateral questions bearing upon those herein considered are elaborately 
discussed in briefs, but what we have said clearly demonstrates to our minds that 
the parties to this litigation never entered into a binding contract, and the court 
properly so held in sustaining the demurrer to the petition as amended, and the 
judgment is affirmed. 


72s 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN., Inc, v. CANNON & 
BYERS MILLINERY CO., Inc. 


(Court of Appeals of Kentucky. Oct. 19, 1923.) 
255 Southwestern Reporter, 154. 


1, INSURANCE — INSURER HELD NOT ENTITLED TO OBJECT THAT 
PROOF OF LOSS WAS NOT MADE, WHEN PROOF REJECTED 
WITHOUT GIVING REASONS. 

Where insurer refused to accept proof of loss furnished by insured, but failed 
to give any reason or state any ground for rejecting it, it cannot avail itself of the 
objection that proof of loss was not made, or that the one furnished was not suf- 
ficient. 

(For other cases, see Insurance, Dec. Dig. § 560[2].) 


3. INSURANCE—TESTIMONY AS TO SATURATION WITH OIL PROP- 

ERLY EXCLUDED, WHEN ISSUE WAS AS.TO AMOUNT OF LOSS. 

In action on fire policy, where defendant did not claim that the fire was of in- 
cendiary origin, and the only issue in the pleadings, except as to the making of 
proof of loss, was as to the amount of the loss, the court did not err in excluding 
testimony that paper boxes and other materials were on the floors and stairway of 
the building, and had been saturated with coal oil, where the court stated that it 
would be competent to show what damage was done by oil, but defendant offered no 
such proof. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division. 


Suit by the Cannon & Byers Millinery Company, Inc., against the National 
Fire Insurance Company of Hartford, Conn., Inc, Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


William Furlong, of Louisville, for appellant. 
Fred Forcht, of Louisville, for appellee. 


MoorMAN, J. In July, 1920, the Cannon & Byers Millinery Company owned a 
wholesale millinery store in Louisville, and carried insurance on its stock of goods 
in different companies amounting to $69,000. One policy of insurance of $5,000 
was issued by the National Fire Insurance Company. On July 4, 1920, a fire oc- 
curred in the store, resulting in the destruction of part of the stock and such dam- 
age to the rest of it as rendered it almost valueless. The millinery company em- 
ployed T. V. Ponder & Co. to represent it in adjusting the loss. The insurance 
companies employed the Southern Adjustment Bureau, which is in charge of Hugh 
W. Young, to investigate the cause of the fire and ascertain the extent of the dam- 
age. Immediately thereafter Young, as the representative of the insurance com- 
panies, including this appellant, entered into an agreement with the millinery com- 
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pany, by which it was agreed that the cause of the fire would be investigated and 
the extent of the loss ascertained, without regard to the question of liability, and 
without waiving any rights that either the insured or the insurers might have un- 
der the policies. When this agreement was made, Young did not have written au- 
thority to represent appellant, but acted on the request of its local agent. Within 
a.day or two, however, the general agent of appellant, by a letter written to the 
adjustment company, ratified the action of the local agent in employing Young to 
represent the company to the extent indicated. 

After investigations had been made by the parties, proof of loss, including a 
proposition of settlement, fixing appellant’s liability at $3,623.19, was submitted to 
appellant through Young. Both were rejected, and thereupon this suit was in- 
stituted to recover of appellant $4,533.39, with interest from November 26, 1920, 
which appellee claimed was the less covered by appellant’s policy. The answer put 
in issue every material averment of the petition, including that as to the making of 
proof of loss. In a second paragraph it attempted to assert a defense based on a 
provision in the policy nullifying it if the hazard “be increased by any means in 
the control or knowledge of the insured.” The trial court sustained a demurrer to 
that paragraph of the answer, of which no complaint is, or in view of the Mefi- 
ciency of its averments could be, made on this appeal. The pleadings therefore 
present the issues: Was proof of loss furnished ‘to the insurance company? and 
what was the loss chargeable to the policy issued by appellant? 

[1] As to the first question, it is conceded that the failure to furnish to the 
insurer proof of loss, as required by the policy, does not vitiate the policy, but pre- 
cludes the insured from maintaining an action thereon until proofs have been fur- 
nished. The evidence shows that proof of the value of the stock of goods, which, 
if not destroyed, was, as we have said, so badly damaged .as to render it almost 
valueless, was furnished to appellant through the adjustment bureau; that the total 
value as furnished amounted to $66,614.25, from which the insured deducted 6 per 
cent. for cash discount, leaving the cash value at $62,617.40; and that the dam- 
aged stock was turned over to a salvage company by the representative of the insur- 
ance companies, to be sold and the proceeds applied on their liability, Appellant 
refused to accept the proof furnished by appellee, but failed to give any reason,, or 
to state any ground, for rejecting it. In these circumstances it cannot avail itself 
of the objection that proof of loss was not made, or that the one furnished was not 
sufficient. Niagara Fire Insurance Co. v. Layne, 162 Ky. 665, 172 S. W. 1090. 

The proof of loss, as. we have remarked, contained an offer to compromise the 
claim for $50,000. It shows loss and. damage amounting to $62,617.40, “less for 
depreciation and compromise $12,617.40,” resulting in the statement of “agreed set- 
tlement $50,000.” The latter sum was agreed on by the adjustment bureau and the 
insured, although it appears that Mr. Young, acting for the adjustment bureau, 
had no authority to make a final agreement, but merely made a tentative agree- 
ment, subject to the approval of the companies that he represented. This proof 
of loss was introduced in evidence for the purpose of sustaining the allegations of 
the petition in respect thereto, and appellant complains of the ruling of the trial 
court in refusing to permit its counsel to read all of the statement to the jury. 

[2] The contention is thede that, as the statement of loss was admitted in 
evidence, it was competent to be considered for all purposes, and the refusal of the 
trial court to permit its couns*! to call the jury’s attention to the fact that it con- 
tained an offer to settle at $£0.000 was prejudicial error. We cannot accept this 
view of the law applicable to the admissibility of the statement. The court per- 
mitted appellant's counsel to refer to the statement, and to read all of it except 
that part that related to the agreed settlement, but declined to permit him to refer 
to that part, evidently on the theory that it was wholly impertinent to the issues 
made in the pleadings, since on its face it showed that it was a compromise offer, 
that was never approved by appellant. We think the court was clearly right in 
holding that the offer was incompetent, as affecting the value of the stock or the 
damage and loss caused by the fire. 


[3] It is further argued by appellant that error was committed in excluding 
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from the consideration of the jury the testimony of the assistant fire chief of the 
Louisville fire department, the substance of which was that when he reached the 
building he discovered that paper, boxes, and other materials were on the floors 
and the stairways connecting the floors of the building, and that this material had 
been saturated with coal oil. In determining this question it will be remembered 
that appellant did not claim that the fire was of incendiary origin, and that the only 
issue in the pleadings, except that as to the making of the proof of loss, was as 
to the amount of the loss sustained. This testimony was considered by the court 
out of the hearing of the jury, the purpose being to determine its competency. 
The transcript shows that the court ruled that that part of the answer showing 
there was no fire on the second, third, or fourth floors was competent, and also 
stated to counsel that it would be competent to show, at any time during the trial, 
what, if any, damage was done by oil. Appellant did not offer any evidence on that 
subject at all, nor did it offer to prove that any of the goods embraced in the proof 
of loss had been saturated with oil. There being no evidence offered by appellant 
as to the extent of the loss, after the court had ruled that any evidence tending to 
ruduce the loss claimed by appellee was competent, no error was committed in ex- 
cluding the testimony in question. 

[4] The final contention is that the court erred in allowing counsel for appel- 
lant only 45 minutes in which to prepare and tender any instructions that it desired 
given to the jury, and that such an allowance was not reasonable, in view of the 
time consumed in the trial of the case and of the various issues therein, as well as 
the rulings of the court en the evidence. On this point it is sufficient to say that 
we have never held that it is an abuse of discretion for the trial court to refuse 
counsel all the time wanted to prepare and tender instructions, and no authority is 
cited showing that the failure to grant time for the preparation of instructions is 
error. Furthermore, there is nothing in the record to show that any right of ap- 
pellant was affected by a submission of the case for argument immediately after 
the evidence was concluded. Indeed, it is not centended that the instructions are 
erroneous, or that they do not contain the whole law of’the case. It results, there- 
fore, that this ground of complaint must also be overruled. 

Perceiving no errers in the record prejudicial to appellant's rights, the judg- 
ment is affirmed. 

~~ 


NORTHWESTERN NAT. INS. CO. v. ALBERT ROBBINS, Inc. 
(Supreme Court of New Jersey. Nov. 1, 1923.) 
122 Atlantic Reporter, 438. 


(Syllabus by the Court.) 

INSURANCE—FAILURE OF AGENT TO EXERCISE REASONABLE DILI- 
GENCE TO CANCEL POLICY ON PEREMPTORY ORDER RENDERS 
HIM LIABLE FOR LOSS; USAGE OR CUSTOM AS TO CANCELLA- 
TION NO EXCUSE FOR DISREGARD OF PEREMPTORY ORDERS. 
It is the duty of an agent of an insurance company, when ordered peremptorily 

by his company to cancel a policy at once, to exercise reasonable diligence to ex- 
ecute the order, and his neglect to do so renders him liable to the company for the 
resulting loss; and no usage or custom that notice of cancellation be given only to 
the broker who placed the insurance with him, who is neither the agent of the com- 
pany nor of the insured, will authorize a departure from such instructions er re- 
lieve the agent from liability for such resulting loss. 


(For other cases, see Insurance, Dec. Dig. § 83[2].) 


Suit by the Northwestern National Insurance Company against Albert Rob- 
bins, Inc. On rule to show cause why verdict for defendant shculd not be set 
aside. Rule made absolute. 
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Argued February term, 1923, before Gummere, C. J., and Swayze and Trench- 
ard, J). 


Arthur F. Egner, of Newark, for the rule. 
Durand, Ivins & Carton, of Asbury Park, opposed. 


TRENCHARD, J. This suit was brought by the Northwestern National Insur- 
ance Company (a corporation of Wisconsin) against its agent at Asbury Park, N. 
J., to recover the amount which the company was obliged to pay to one Bigget as 
the result of a suit brought by Bigget on a fire insurance policy issued by it. The 
policy was written on July 20, 1918, by the defendant, the company’s agent at As- 
bury Park, and covered Bigget’s hotel. On August 10, 1918, the company or- 
dered peremptorily its agent, the defendant, to cancel the policy at once, That 
the defendant did not do. He merely wrote, from time to time, to one Miner, the 
broker who acted for Bigget in placing the insurance, stating that the company had 
requested cancellation and asking for the return of the policy at once. The policy 
was neither canceled nor returned. On October 18, 1918, the hotel was destroyed 
by fire, and later Bigget recovered a judgment against the company on account of 
such loss. Thereupon the company brought this suit against the agent to recover 
the amount it was obliged to pay by reason of its agents neglect. This suit re- 
sulted in a verdict for the defendant, and the company obtained this rule to show 
cause why such verdict should not be set aside. We are of the opinion that it must 
be set aside. 

It was the duty of the company’s agent when ordered peremptorily to cancel 
the policy at once to exercise reasonable diligence to execute the order, and his neg- 
lect to do so renders him liable to the company for the resulting loss. Halsey v 
Adams, 64 N. J. Law, 724, 46 Atl. 773. No doubt that rule was recognized by the 
learned trial judge. But the defendant insisted that he was relieved from liability 
for failure to carry out such order by reason of his pursuance of a usage or cus- 
tom which he sought to prove. Accordingly he was allowed to introduce evidence 
which it was contended tended to show a usage or custom that in case (as here) 
the insurance was placed through a broker notice of cancellation be given by the 
agent to the broker who placed the insurance with him, and not to the insured; and 
the trial judge instructed the jury to the effect that. if there was such a custom 
known or presumed to be known by the company, and if that custom was followed 
by the agent, he would not be liable. We think that such evidence was inadmissi- 
ble, and the instruction unsound. 

The defendant was the plaintiff company's agent. It was his duty to use rea- 
sonable diligence to obey the order to cancel the pelicy. That was the obligation 
of his contract of agency. The broker was not the agent of the company. He was 
the agent of the insured, but only for the purpose of placing the insurance, and such 
agency was terminated when the insurance was placed. To hold that the agent 
of the company, under peremptory orders to cancel the policy at once, discharges 
his duty and frees himself from further responsibility by notifying the broker ac- 
cording to such a custom, and leaving the matter entirely in his hands, would be 
contrary to the principle cf the ruling in Grace v. American Cent. Ins. Co., 109 
U. S. 278, 3 Sup. Ct. 207, 27 L. Ed. 932, that it is not competent to prove a custom 
that notice to the broker should operate to cancel a policy. The policy provides 
that it may be canceled at any time by the company by giving five days’ notice, and 
by necessary implication required such notice to the insured or to some one who 
was his agent to receive such notice. When the agent was peremptorily directed 
to cancel the policy at once, it became his duty to pursue the method required by 
the policy. If he chose to act through the broker, he made him his agent, and was 
responsible for his default. Franklin Insurance Co. v. Sears (C. C.) 21 Fed. 290 

The rule will be made absolute. 
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DUNCAN vy. UNITED MUT. FIRE INS. CO. (No. 404-3755.) 
(Commission of Appeals of Texas, Section B. Oct. 24, 1923.) 
254 Southwestern Reporter, 1101. 


2. INSURANCE—GIVING NOTE FOR PART OF PREMIUM UNDER FIRE 

POLICY NOT A PAYMENT. 

Where insured paid part of premium under a fire policy in cash and failed to 
note for the balance, the giving of such note did not constitute payment of the bal- 
ance within a clause of the policy relieving the insurer from liability after the un- 
paid portion of the premium became due, so long as it was unpaid, in the absence of 
waiver. 

(For other cases, see Insurance, Dec. Dig, § 349[3].) 


3. INSURANCE — PROVISION FOR SUSPENSION OF POLICY DURING 
NONPAYMENT OF PREMIUM HELD AUTOMATICALLY OPERA- 
TIVE, AND NOT CONTRARY TO LAW OR PUBLIC POLICY. 

A provision in a fire policy that nonpayment of an unpaid portion of the pre- 
mium should have the effect of suspending the obligation of insurer to pay for any 
loss that might occur during default in payment, and that on its payment the pol- 
icy should be revived, held operative automatically, and not contrary to law or pub- 
lic policy. 

(For other cases, see Insurance, Dec. Dig. §§ 310[2], 349[1].) 


4. INSURANCE — WAIVER; INSURER ALONE MAY WAIVE SUSPEN- 

SION OF POLICY FOR NONPAYMENT OF PREMIUMS. 

Where insurer paid part of premium under a fire policy in cash and failed to 
pay a note for the balance at maturity, in a suit on the policy, whether insurer had 
waived suspension on the policy during nonpayment of the premium as provided 
thereunder was to be determined, not by the acts of insured, but in the light of the 
acts of the company, it alone having the power to waive. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


5. INSURANCE — EXTENSION OF TIME OF PAYMENT ON PREMIUM 

NOTE HELD NOT SHOWN. 

In an action on a fire policy wherein it appeared that insured had paid part of 
the premium in cash and given his note for the balance, but had not paid the note 
at maturity, evidence held not to show that insurer’s agent had extended the time 
of payment of the note. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE--PAYMENT OF PART OF PREMIUM UNDER FIRE POL- 
ICY HELD NOT SUBJECT TO APPLICATION TO PART OF ENTIRE 
TERM. 

Where insured paid part of the total premium on a three-year fire policy in cash 
and gave his note for the balance, ,the cash payment cannot be applied to the first 
part of the term of insurance which would cover the time of loss,-the term being 
entire and indivisible and the insurance being given in consideration of one. entire in- 
divisible premium. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


Certified Questions from Court of Civil Appeals of Second Supreme Judicial 
District. 

Action by W. T. Duncan against the United Mutual Fire Insurance Company 
Judgment for defendant on a directed verdict was reversed by the Court of Civil 
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Appeals, rehearing was granted, and question certified. Question answered, and 
ordered certified 


Chancellor & Bryan, of Bowie, for plaintiff. 
Benson & Benson, of Bowie, for defendant. 


HamILton, J. This case is presented on a certificate from the Court of Civil 
Appeals for the Second Supreme Judicial District reading as follows: 


“The above styled and numbered cause is now before us on motion for re- 
hearing. The plaintiff below sued on a policy, issued July 28, 1920, giving insurance 
of $1,200 on plaintiff’s house, $700 on the furniture in the house, and $100 on the 
smokehouse. The policy was for a period of three years from date. Green, the 
agent for the company, lived at Bowie, and Duncan, the insured, lived near Sunset, 
in Montague county. The premium for the three years was $83.50, of which $43.50 
was paid in cash and a note given for $40.00, due October 1, 1920. Green testified 
that perhaps some ten days prior to the maturity of the note, he mailed Duncan, 
to his proper address, a notice that the note was due October Ist, but Duncan tes- 
tified that he was at home the latter part of September and did not receive such no- 
tice. About the last of October Duncan left his home on a trip to Oklahoma. 
While he was away, Green called at his house and talked with his wife, telling her 
that he wanted to see Duncan about the note given for his insurance; that the note 
was due October Ist. Mrs. Duncan told Green that Duncan was away looking for 
work, and Green told her that it was all right, to tell him to come to town when 
he returned and see him. Green told her he was not worrying about the note. On 
Duncan’s return home and on November 11th, Armistice Day, he went to Bowie 
and called at the bank where Green had agreed to leave the note, but it appears 
that the note was not there. He then called at Green’s office three times during the 
day, and found no one there. Duncan then went home and did not return to Bowie 
again prior to the fire, which occurred on November 27, 1920, resulting in a tctal 
loss of the property insured. Duncan testified that he went to Bowie for the pur- 
pose of paying off the note. He also testified that he did not know the due date 
of the note before he had been informed by his wife of what Green had told her, 
that it was due on October Ist. 

“The trial court gave a peremptory instruction for defendant. The defendant 
in the court below and in this court based its defense upon the following provi- 
sion in the policy: ‘If the premium upon this policy is not paid in cash, and any 
part thereof remains unpaid, and is not paid when due, the company shall not be 
liable thereafter upon this policy for any loss or damage hereunder, during the de- 
fault period, and if the company shall request payment by the insured of the de- 
ferred unpaid portion of the premium it shall not be taken or considered as a waiver 
on the part of the company of this provision of the policy relieving the company of 
any liability hereunder during the default of the insured to pay said portion of the 
premium to the company, or its agent authorized to collect the premium.’ 

“In the original opinion, we reversed the lower court’s judgment and rendered 
judgment for appellant. Our conclusion that there was error in the judgment be- 
low was based upon the fact that the evidence showed that the cash payment was 
more than half of the total premium for the three years and therefore more than 
sufficient to pay for one year at the short rate. The fire occurred about four 
months from the date of the policy. Supporting our conclusion, we cited the case 
of Nebraska & Iowa Ins. Co. v. Christiensen, 29 Neb. 572, 45 N. W. 924, 26 Am. 
St. Rep. 407. 

“Upon its motion for rehearing appellee cites a number of decisions from states 
other than Texas which tend to show that a provision such as is found in this pol- 
icy is strictly construed, although the insured has paid prior to the loss more than 
enough premium to pay for the policy beyond the date of the loss. 

“The evidence, we think, is sufficient to sustain the authority of the agent 
Green, to extend the time of the payment of the notes. He testified: ‘I write poli- 
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cies of insurance, deliver them myself, collecting the premiums and notes due. I 
am in shape to handle all these financial matters and am authorized by the com- 
pany to issue and take care of these policies. When I take a note, I send it to the 
company. I sent this note to the company when J got back to the office. This note 
has been in my office for collection. I sent it back when the fire occurred.’ 

“The evidence shows that the policy was not in fact delivered to the defend- 
ant until after the fire, but that Green showed the policy to the defendant the day 
after the contract was made, when the defendant made him the cash payment. 

“We are not thoroughly agreed upon what disposition to make of appellee’s 
motion for rehearing, and deem if advisable to certify to your honors the follow- 
ing questions: 

“1. Under the facts stated, was plaintiff’s policy suspended, at the time the fire 
occurred, for failure to pay the $40 note when due? 

“2. Under the evidence of Mrs. Duncan, above stated, is the question of an 
extension of the time on the note one of fact for a jury, and did the court err in 
giving a peremptory instruction for the defendant?” 


[1, 2] The negotiable promissory note of a debtor does not amount to payment 
of the indebtedness for which it was given unless the circumstances show that such 
was the intention of the parties. McGuire v. Bidwell, 64 Tex. 43, 45. Johnson v. 
Amarillo Implement Co., 88 Tex. 509, 31°.S. W. 503; Wettermark v. Burton, 30 
Tex. Civ. App. 511, 70 S. W. 1030. There is nothing in the certificate to indicate 
that Duncan’s note was intended, by the parties, to amount to payment of the bal- 
ance of the premium, except the mere execution and delivery of it. This is not suf- 
ficient to show that it was so intended. 

[3] The premium was not paid in cash. Only a part of it was paid in cash. 
If the balance was not paid by the note, such balance remained unpaid. Under the 
authorities above quoted we are compelled to hold that the balance was not paid by 
the note. Since the note was not paid when due, a part of the premium was not 
paid when due. Since the note was due and unpaid before and at the time the fire 
occurred, an equivalent amount of the premium was due and unpaid before and at 
the time the fire occurred. By the plain terms of the policy, the company was not 
liable for any loss or damage thereunder after the unpaid portion of the premium 
became due, so long as it was unpaid, unless the company has waived its right un- 
der the clause of the policy set up as a defense. A fair and reasonable interpreta- 
tion of that clause is that the parties intended by its provisions that nonpayment of 
the unpaid portion of the premium should have the effect of suspending the obliga- 
tion to pay for any loss that might occur during the default in payment of the 
premium, and that, upon its payment, the policy should be revived, and in full force 
The parties had a right so to contract. The provision was not contrary to any law 
or to public policy. It was evidently inserted for a legitimate purpose—to aid in 
securing prompt payment of the premium. It could work no injury to the plaintiff 
except by his own fault or negligence. Such injury would not be due to the provi- 
sion of the policy, but to his own default. 

Provisions in policies for suspensien of risk during default in payment of pre- 
mium notes after due date have been held to render the policy automatically inope- 
tative with delinquency, and so to continue until reinstated by payment, by over- 
whelming weight of authority. The whole subject of the provisions suspending 
insurance during default in payment of premiums or assessments as affected by 
failure of insurer to declare a suspension before loss is discussed and copiously 
annotated and authorities fully cited in a note to Continental Ins. Co. v. Stratton, 8 
A. L. R. 391, the annotation beginning on page 395 and that portion applying where 
provisions for suspension are in the policy only and are not in the note beginning 
on page 406. 

In all the cases we have found the suspension clause has provided for suspen- 
sion during default\of payment of a premium note. The clause in the policy in- 
volved in the case under consideration refers only to the premium and does not 
refer to a premium note. But, if a provision that failure to pay a premium note 
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shall suspend the risk during the default period has the effect to suspend the risk, 
we see no reason why a provision such as the one quoted in the certificate shall not 
have the same effect. It is said that no act need be done to declare a forfeiture. 
Equitable Life Assurance Soc. of U. S. v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 
S. W. 625. Much less is there necessity to declare a suspension of risk where the 
policy provides for it and where the contingency upon which the suspension de- 
pends has occurred. We think the risk of the insurance company was suspended. 
upon Duncan’s failure to pay the note on the due date and that no liability for the 
loss attached unless the company had waived its rights secured by the clause 
quoted in the certificate. 

[4] The issue of waiver is not to be determined by what Duncan did or did 
not do. It should be considered only in the light of what the company did. Dun- 
can had no power to waive the suspension, and his conduct could have had no proba- 
tive force upon the question as to what the company did or intended to do, or upon 
the effect to be given its action. 


“It alone had the power to waive. Its action alone could constitute a waiver. 
Waiver is essentially unilateral in its character; it results as a legal consequence 
from some act or conduct of the party against whom it operates; no act of the 
party’in whose favor it is made is necessary to complete it. It need-not be founded 
upon a new agreement, or be supported by a consideration; nor is it essential that 
it be based upon an estoppel.” Equitable Life Assurance Soc. v. Ellis, supra. 


[5] What did the company do to waive the rights secured to it by the clause of 
the policy under consideration? Granting that Green had authority to extend the 
time of the payment of the note, which we do not need to pass on, and do not de- 
cide, are any acts of his shown in the certificate sufficient to extend the time of 
the payment of the note or to constitute a waiver of the rights conferred by the 
suspension clause? We think not. The certificate shows that Green testified that 
he mailed Duncan a notice that the note was due October Ist. This was all he did 
before the maturity of the note. He called at Duncans house and “talked with his 
wife, telling her that he wanted to see Duncan about the note given for his insur- 
ance; that the note was due October Ist. Mrs. Duncan told Green that Duncan was 
away looking for work, and Green told her that it was all right, to tell him to 
come to town when he returned to see him. Green told her he was not worrying 
about the note.” This is all the certificate shows Green did after the maturity of 
the note. None of this even shows that Green demanded payment of the note. It 
is held by our Supreme Court that a mere demand for the payment of an overdue 
premium note will not waive the forfeiture of the policy; Cohen vy. Continental 
Fire Ins. Co., 67 Tex. 325, 3 S. W. 296, 60 Am. Rep. 24. The subject of unsuc- 
cessful attempt to collect premium as waiver of forfeiture is discussed and the au- 
thorities collated in a note appended to Iles v. Mutual Reserve Life Ins. Co., 18 
L. R. A. (N. S.) p. 902. If a demand for the payment of an overdue premium 
note will not waive the forfeiture of a policy, then certainly less than a demand for 
the payment of a premium note will not waive a suspension of risk during the de- 
fault of its payment. There was no waiver by the company in this case, and no 
evidence of extension of time on the note. 

[6] We do not think the suggestion that the cash payment should be applied to 
the first part of the three years’ term of insurance, and was, therefore, sufficient to 
pay for insurance at the short rate beyond the date of the fire, and that therefore 
the policy should be regarded as paid at date of the fire, is tenable. Whether it is 
tenable or not must be determined by the terms of the contract. According to the 
certificate, the company agreed to insure Duncan against loss by fire for a period 
of three years for a premium of $83.50, “of which $43.50 was paid in cash and a 
note given for $4000 due Octcber Ist, 1920.” That is to say, there was one entire, 
indivisible term of insurance for and in consideration of one entire, indivisible pre- 
mium, No part of the cash procured the insurance for any particular portion of 
the time, but the entire insurance was procured by the entire consideration. Robin- 
son v. German Ins. Co., 51 Ark. 441, 11 S. W. 686, 4 L. R. A. 251; German-Ameri- 
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can Ins. Co. v. Divilbiss, 67 Mo. App. 500. The certificate contains no suggestion 
that the contract furnished any intimation of a guide by which any part of the pre- 
mium could be apportioned to any part ef the term. To hold that the cash pay- 
ment was to be applied to the first part of the term and the note or unpaid portion 
of the premium was for a later part of the term would be to make a contract for 
the parties different from the one they made themselves. 

As we understand the opinion in the Nebraska & Iowa Ins. Co. v. Christiensen, 
cited in the certificate, it was not based on the fact that “more than enough had 
been received by the defendant to carry the risk past the date of the fire, at the 
customary short rates,” though that fact is adverted*to by the court, but upon the 
holding that there was ample evidence of waiver of the condition of the policy re- 
lating to the payment of premium and a fair submissicn of that question to the 
jury. 

We feel compelled, by the facts set out in the certificate and by the law appli- 
cable thereto, to recommend that the first question be answered in the affirmative 
and that the second be answered in the negative. 


Cureton, C. J. The opinion of the Commission of Appeals answering certified 
questions is adopted, and ordered certified to the Court of Civil Appeals. 


JUNEAU COUNTY STATE BANK vy. STECKLING ert at. 
(Supreme Court of Wisconsin. Oct. 16, 1923.) 
195 Northwestern Reporter, 396, 


1. INSURANCE—MORTGAGOR TAKING FIRE POLICY IN OWN NAME 
HOLDS PROCEEDS SUBJECT TO EQUITABLE LIEN OF MORT- 
CAGEE 
Where mortgagor agrees to take out fire insurance for the benefit of the 

mortgagee, but takes insurance in his own name, the mortgagee is entitled, as be- 

tween himsef and the mortgagor, ‘to an equitable lien on the money due on the 
poli¢y, though policy makes money payable to mortgagor. 
(For other cases, see Insurance, Dec. Dig.-§ 581.) 


3. INSURANCE—MORTGAGOR’S ASSIGNEE OF PROCEEDS OF FIRE 
POLICY HELD CHARGED WITH NOTICE OF MORTGAGEE’S EQUI- 
TABLE LIEN. 

In mortgagee’s action ‘against mortgagor’s assignee of proceeds of fire policy, 
taken out by mortgagor in his own name, evidence held not to sustain finding that 
assignee took without notice that mortgagee had equitable lien on proceeds because 
of mortgagor’s agreement to insure property for benefit of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


4. INSURANCE—MORTGAGEE’S EQUITABLE LIEN ON PROCEEDS OF 


FIRE POLICY HELD TO PREVAIL AGAINST MORTGAGOR’ ; 
SIGNEE WITH NOTICE. xAGOR’S AS 


Where mortgagor, contrary to agreement with mortgagee to insure property 
for benefit of mortgagee, took policy in own name, mortgagee had an equitable 
lien in proceeds as against morgagor’s assignee, who took assignment with notice 
that mortgagor had failed to comply with his contract, since the assignee could 
not acquire by the assignment of a non-negotiable chose in action any greater right 
than that of the mortgagor. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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5. INSURANCE— MORTGAGEE HELD NOT ESTOPPED TO ASSERT 
EQUITABLE LIEN ON PROCEEDS OF FIRE POLICY TAKEN IN 
MORTGAGOR’S NAME. 

Mortgagee who intrusted fire policy to mortgagor on his promise to secure a 
new policy for mortgagee’s benefit, did not lose its right to assert equitable lien 
on proceeds of policy taken in mortgagor’s own name.by failure to discover mort- 
gagor’s default for a period of nearly six months. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from Circuit Court, Juneau County; Emery E. Crosby, Judge. 

Action by the Juneau County State Bank against Arthur E. Steckling and 
others. Judgment for defendants, and plaintiff appeals. Reversed and remanded, 
with directions. 


Action to foreclose a mortgage for nonpayment of interest and part of prin- 
cipal, and to establish the right of plaintiff to a sum of money in the hands of the 
Lindina Town Insurance Company. The complaint alleged two causes of action. 

The first cause of action alleged the execution of four promissory notes of 
$500 each by defendant Steckling to the plaintiff, and the giving of a mortgage on 
certain described premises as collateral security. The mortgage was in the usual 
form, containing a clause giving the bank the right to declare the whole sum due 
for failure to pay interest or an installment of principal, and a clause requiring 
the mortgagor to keep the buildings insured in the sum of $2,000 or over; the 
policies to be payable to plaintiff, and to be in the possession of plaintiff. It was 
then alleged that Steckling had failed to pay $500 of principal due on january 31, 
1921, and the’ interest on $2,000 due on that date. Judgment of foreclosure was 
asked. 

The second cause of action alleged, in addition to the foregoing, that, after the 
making of the mortgage, Steckling secured insurance policies which contained a 
clause providing for payment to the mortgagee in case of loss, and delivered them 
to plaintiff; that on March 2, 1921, these policies expired, and Steckling took out 
two new policies in the Lindina Town Insurance Company, one for $4,050, and 
the other for $3,800, but that he failed to have attached to them the mortgage clauses 
providing that the loss, if any, should be paid to plaintiff. It was then alleged that 
on March 27, 1920, Steckling and his wife gave a mortgage in the sum of $2,800 
to the defendant State Bank of Mauston on the premises in question, the mortgage 
containing a clause making it subject to the first mortgage; that on January 8, 
1921, another mortgage in the sum of $1,000 was given to defendant bank; that 
these mortgages contained covenants on the part of the mortgagor to insure for 
the benefit of the mortgagee in the sums of $1,800 and $1,000 respectively; that 
on the 29th of August, 1921, the buildings were totally destroyed by fire. 

It was further alleged that the defendant bank had actual notice of plaintiff’s 
mortgage and the clause therein relative to insurance before Steckling’s mortgage 
to it was executed; that, notwithstanding, the defendant bank *procured certain 
assignments of the money due on the policies, and now claims to be entitled thereto 
Judgment was asked declaring that plaintiff had an equitable lien on the money 
in the hands of the insurance company to the extent of plaintiff’s mortgage. 

The State Bank of Mauston answered, in substance, that it had knowledge of 
the prior mortgage of plaintiff, but denied that it had any knowledge of the insur- 
ance clauses above mentioned, and alleged that in September, 1921, defendant, for 
the purpose of securing the amount it had advanced on the mortgages, procured 
assignments to it of the money due on the policies. 

It appeared in evidence that each of the mortgages was recorded soon after its 
execution; that Winsor, president of the defendant bank, had been register of 
deeds, and was familiar with the printed mortgage forms used by both banks, and 
that the mortgaged premises had little value apart from the buildings and personal 
property. Winsor testified that he knew of the $2,000 mortgage to plaintiff, but 
knew nothing about the insurance policies protecting the loan; that “he had every 
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reason to believe they had one”; that, after the fire, when he was figuring up 
Steckling’s assets and liabilities he included, in addition to the policies actually 
issued, one for $2,000, which he thought the plaintiff bank held; and that he did 
not know, until Steckling teld him, that the plaintiff bank had no policy. Steck- 
ling testified that when he gave the mortgage to the defendant bank he told Winsor 
that he had two policies at the other bank. 

The trial court found that the defendant bank had no actual notice of the 
insurance clause in plaintiff's mortgage; that the president supposed the plaintiff 
bank had a policy for its protection; and that the plaintiff bank was guilty of 
laches in remaining without the insurance policies. 

Judgment was entered ordering the indebtedness of defendant bank to be first 
paid out of the insurance money. 


McFarlane & Loomis, of Mauston (H. H. Thomas, of Madison, of counsel), 
for appellant. 


Grady & Farnsworth, of Portage, and John B. Miller, of Mauston, for re- 
spondents. . . 


Jones, J. (after stating the facts as above). [1] The mortgagor charged him- 
self with the duty to take out insurance for the benefit of the plaintiff, and was 
not absolved from that duty by his failure so to do, nor by taking insurance in his 
own name. It is agreed by counsel for both parties that in such a case the mort- 
gagee, as between himself and the mortgagor, is entitled to an equitable lien upon 
the money due on the insurance policy, although it is made in terms payable to 
the mortgagor. This is the well-settled rule. Lichtstern v. Forehand (Wis.) 194 
N. W. 421; Butson v. Misz, 81 Or. 607, 160 Pac. 530, 4 Cooley, Insurance, 3703, 
and cases cited. 

But it is claimed by the defendant bank that, since it held existing policies at 
the time of the fire, any lien the plaintiff may have had was lost when the mort- 
gagor assigned his interest in the insurance moneys payable on the policies taken 
in his own name. Pilaintiff’s counsel claim the prior right to this fund first, be- 
cause the defendant bank had constructive notice of the equitable lien, and second, 
because it had actual notice, and therefore took the assignment subject to plain- 
tiff’s rights; that since notice of the prior mortgage was conceded, notice of its 
contents must be imputed. To this proposition the following authorities are cited: 
Brinkman v. Jones, 44 Wis. 498; Pringle v. Dunn, 37 Wis. 449, 19 Am. Rep. 772; 
Gibbs M. Co. v. Niagara Ins. Co. (S. C.) 111 S. E. 805, 21 A. L. R. 1460; Keller 
v. Fenske, 123 Wis. 435, 101 N. W. 378, 1055; Dailey v. Kastell, 56 Wis. 444, 14 
N. W. 635; Weeks v. Milwaukee L. S. R. Co., 78 Wis. 501, 47 N. W. 737; Per- 
a v. Clarke, 135 Wis. 584, 116 N. W. 229; Warvelle, Abstracts (4th Ed.) 
§ 355. 

Respondents’ counsel argue that these cases only hold that a recorded mort- 
gage is notice of* all its contents so far as they fall within the line of the chain 
of title and that the insurance clause in plaintiff’s mortgage was merely a collateral 
covenant not running with the land. To support this proposition they cite among 
other authorities Jones, Mortgages (Sth Ed.) §§ 400, 524, 574; Perkins v. Per- 
kins, 173 Wis. 421, 180 N. W. 334, 181 N. W. 812; Ely v. Wilcox, 20 Wis. 523, 91 
Am. Dec. 436; Pierce v. Kneeland, 16 Wis. 672, 84 Am. Dec. 726; Hartung v. 
Witte, 59 Wis. 285, 18 N. W. 175: Joyce, Insurance, § 23; Farmers’ Loan & 
Trust Co. vy. Penn. Co., 186 U. S. 434, 22 Sup. Ct. 842, 46 L. Ed. 1235; Columbian 
Ins. Co. v. Lawrence, 10 Pet. 507, 9 L. Ed. 512; Stearns v. Quincy Ins. Co., 124 
Mass. 61; 26 Am. Rep. 647; and they call especial attention to two New York 
cases: Reid v. McCrum, 91 N. Y. 416, Dunlop v. Avery, 89 N. Y. 592. This 
raises an interesting question, which, in view of our decision on another ground, 
it is unnecessary to discuss or decide. 

Did the respondent have actual notice of the plaintiff's equitable lien? The 
negotiations concernning ‘respondent’s two mortgages seem to have been princi- 
pally carried on by Steckling the mortgagor, and Winsor the president of defend- 
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ant bank. Winsor stated repeatedly in his testimony that he had no notice what- 
ever of the insurance clause in plaintiff’s mortgage, but on cross-examination, 
when asked if the mortgagor said when respondent’s first mortgage was executed 
that he had $2,000 insurance, stated that he could not answer that; nor could he 
answer whether anything was said about the amount of insurance Steckling had, 
but he testified that something might have been said about it. 

The mortgagor, Steckling, testified that when the first mortgage to defendant 
bank was executed Winsor askd him where his policies were and what he carried, 
and that he told him he carried $2,800, and that the policies were at the Juneau 
County Bank; that he had gone after the policies to get new ones. This was 
about the time the new policies were issued. 

There are conceded facts and circumstances which seem to us to have an 
wmportant bearing on the question. When the mortgagor caused the plaintiff’s 
policies to be canceled and took out two new policies, he caused the policies to be 
issued in his own name for $4,800, authough $500 covered cheese and is not in- 
volved. The plaintiff’s mortgage called for $2,000 insurance, and the respondent’s 
mortgages called for $2,800 of insurance. The sum of $4,800 was the same amount 
that would be reached by adding the amount called for in all the mortgages, and 
the president of the defendant bank inserted the amounts of $1,800 and $1,000 in 
the mortgages. 

It is conceded that both banks used the same blank form of mortgage; and 
that these blanks contained printed clauses calling for insurance. The value of 
the real estate was made up almost wholly by the buildings. Winsor testified that 
he assumed at all times until after the fire that the plaintiff had insurance, and 
that he had every reason to believe that it had a policy. These attending circum- 
stances seem to us to be quite significant on the question of notice, and to strongly 
corroborate the positive testimony of Steckling. 

(2, 3] We assume that the case was fairly tried before an impartial judge, 
and we do not fail to realize the very great weight to be given his findings or 
matters of fact. But the case is before us, and it is our duty to review the testi- 
mony. If the decision rested alone on the evidence of the two principal witnesses 
we should feel bound to concur in the findings of the trial court although the 
testimony of one witness was positive and that of the other was somewhat weak- 
ened by admissions in his cross-examination. But we are convinced that the trial 
judge did not give sufficient consideration to the conceded facts and surrounding 
circumstances already stated. As to these facts there was no conflict and no de- 
meanor of witnesses to be considered. After a careful examination of all the 
evidence we are forced to hold that the finding of the court as to actual notice 
was contrary to the clear preponderance of the evidence, and that the defendant 
bank was charged with notice of the equitable lien of the plaintiff. 

After the fire, the mortgagor, by an order on the insurance company, as- 
signed all his interest in the insurance fund, and the question is presented whether 
this order cuts off the equitable lien of the plaintiff of which the respondent had 
notice. 

[4] Respondent’s counsel urge and cite cases to the effect that the plaintiff 
had only a latent equity, and that it could not avail against the assignment of his 
interest in the fund ‘by the mortgagor. Whatever might be the rule if the re- 
spondent had taken its policies and the order of assignment without notice we 
consider that it has no application in the case before us. It is conceded that 
plaintiff had as against the mortgagor, who had failed to comply with his contract, 
an equitable lien. Since this was known to respondent, it could not acquire by the 
assignment of a non-negotiable chose in action any greater right than that of the 
mortgagor. The lien of the plaintiff was no longer latent after knowledge by 
respondent. 

[5] The trial court found that the plaintiff had lost its right to assert its lien 
by neglect in failing to keep alive the policies securing its mortgage. It must be 
admitted that by intrusting its policies to the mortgagor on his promise to secure 
a new one for its benefit, and by failing to discover his default for the period of 
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nearly six months, the plaintiff failed to use the diligence required by good busi- 
ness methods. The same is true as to the respondent, which allowed a year or more 
to elapse after taking its mortgage before getting possession of any insurance 
policies. Both parties seemed to assume that the mortgagor would comply with 
the agreement he had made as to insurance, and we do not think that either should 
be penalized because of over confidence in the mortgagor. 

Respondent’s mortgage called for insurance in the sum of $2,800; that of 
the plaintiff called for insurnce in the sum of $2,000. The fire loss on the build- 
ings and improvements was adjusted in the sum of $4,300. We have reached the 
conclusion that in the distribution of this fund the plaintiff is entitled to $2,000, 
and the respondent to the balance , and that the judgment should be modified 
accordingly. 

Judgment reversed, and cause remanded, with instructions to enter judgment 
in accordance with the opinion. 
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MARINE. 


FRANQUIZ vy. AUTOMOBILE INS. CO. (No. 814.) 
(United States District Court, S. D. Florida. July 30, 1923.) 
291 Federal Reporter, 719. 


INSURANCE — VESSEL HELD NOT “SEAWORTHY” AT COMMENCE- 
MENT OF VOYAGE WITHIN WARRANTY IN MARINE POLICY, 


Where, at the commencement of a voyage, a flat bottomed vessel leaked about 
four inches of water per hour, requiring pumping four times a day for 1% hours 
each time, and both pumping engines broke down when she had proceeded but a 
short distance, though the weather was fair and the sea calm, held, that she was not 
“seaworthy” when the voyage commenced, within the warranty by the assured in a 
marine policy. 

(For other cases, see Insurance, Dec. Dig. § 415.) 


(For other definitions, see Words and Phrases, First and’ Second Series, Sea- 
worthy—Seaworthiness. ) 


In Admiralty. Suit by Jose Franquiz, doing business as Jose Franquiz & Co., 
against the Automobile Insurance Company. Decree for respondent. 


Kelly & Sutton, of Tampa, Fla., for libelant. 
E. J. L'Engle and W. F. Rogers, both of Jacksonville, Fla., and Bigham, Eng- 
ler & Jones, of New York City, for respondent. 


Catt, D. J. Libel was filed in this case to recover on an insurance policy by 
respondent, on the schooner John Francis, then lying in St. Francis Bay, loading 
with yellow pine lumber for the port of Arecibo, Mexico, as and for a total loss. 

The facts appearing from the testimony are that on May 22, 1919, said vessel 
left St. Andrews with a full cargo of yellow pine lumber, hold and deck, bound 
on her voyage; when four days out the gasoline engines (two), intended to work 
her pumps, broke down, and the master and mate, deciding that it was unsafe to 
proceed on her voyage in this condition, made for the port of Tampa; and on the 
afternoon of May 30th, went aground on the outer bar of said port. It is undis- 
puted in the evidence that since leaving St. Andrews Bay to the time of the ground- 
ing the vessel had encountered no heavy weather; that while lying jn St. Andrews 
Bay the vessel leaked about four inches of water per hour; that it required pumping 
four times a day of about 1% hours each, to keep the vessel clear of water. The 
policy provides as follows: 


“Warranted by the assured seaworthy at her departure on the present voyage, 
and at the commencement of each passage during the continuance of this policy.” 


The first question to be decided is: Was the vessel seaworthy at the time she 
broke ground fer the voyage? If this question is decided in the negative, then it 
is not necessary to examine the other issues made by the pleadings, 

There is no explanation of the cause of the breaking down of the two gasoline 
engines offered in the testimony. 

It is not incumbent upon libelant to prove his vessel seaworthy, but it is in- 
cumbent upon him, when the fact appears that machinery, necessary to make the 
vessel seaworthy, breaks down, to offer some explanation to rebut the presumption 
of fact which arises in the mind that the machinery, which breaks down when not 
exposed to some extraordinary strain in so short a time from the commencement 
of the voyage, must have been defective at its commencement. It will be borne in 
mind that the weather was clear, smooth sea, and that no heavy weather had been 
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encountered prior to the breaking down of the two engines. These facts are sig- 
nificant to my mind that the vessel was not seaworthy when the voyage com- 
menced. Again, can a wooden vessel taking water at the rate of four inches an 
hour be said to be seaworthy? This vessel was of the type known as flat bottomed, 
as distinguished from the round bottomed type. Four inches of water in such type 
of bottom would necessarily be much more in quantity than in a round bottomed 
type. Of course, it is to be expected that all wooden vessels will leak some, and 
pumps are provided upon all vessels to care for this leakage. But it strikes me 
that leaks to the extent of four inches to the hour, requiring the use of the pumps 
four times a day, for periods of 1% hours, are very extraordinary and irresistibly 
leads to the conclusion that such vessel is unseaworthy. 

I am of opinion, therefore, that the John Francis was “unseaworthy” when she 
broke ground for the voyage, and that warrant of seaworthiness was violated; and 
that the libelant cannot recover in this proceeding. 

A decree will be entered dismissing the libel at the cost of libelant. 
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ACCIDENT 


OLD AMERICAN INS. CO v. WEXMAN. (No. 214.) 
(Supreme Court of Arkansas. Nov. 5, 1923.) 
255 Southwestern Reporter, 6. 


1, INSURANCE — MISSTATEMENT IN APPLICATION IN ACCIDENT 
POLICY AS TO OCCUPATION HELD WAIVED. 


As respects the defense that insured in his application stated his occupation to 
be that of a merchant when in fact he was a clerk in a general store, held, that if 
the agent writing the policy and accepting the application knew the facts, and ei- 
ther by design or inadvertence wrote into the application that insured was a mer- 
chant, forfeiture was waived. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 


2. INSURANCE — FAILURE TO FURNISH PROOF OF LOSS HELD 

WAIVED. 

If insurer through its adjuster informed insured that it was unnecessary to file 
further proof of continued disability until final proof was made at the end of the 
disability, and thereafter denied liability, proof of loss provisions were waived. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


3. INSURANCE — PROVISION IN ACCIDENT POLICY AS TO TIME OF 
BRINGING SUIT HELD WAIVED BY INSURER’S ADJUSTER. 


Clause in accident insurance policy that suit should not be instituted before six 
months from the date of filing proof held waived where insurer's adjuster, in of- 
fering a compromise, stated that if insured was unwilling to accept compromise 
or negotiate further he could proceed to institute suit on the policy. 


(For other cases, see Insurance, Dec, Dig. § 621.) 


Appeal from Circuit Court, Lonoke County, Geo. W. Clark, Judge. 
Action by Frank M. Wexman against the Old American Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Longstreth & Bohlinger, of Little Rock, for appellant. 
Morris & Gray, of England, Ark., for appellee. 


McCuLtocn, C. J. This is an action on a policy of accident insurance, issued 
by appellant to appellee. The policy provided for the payment of a weekly indem- 
nity of $25 during the period of total incapacity resulting from accidental physical 
injury, and also for the payment of $10 per week for partial disability. 

Appellee was injured in an automobile collision, and the proof tends to show 
that he was injured to the extent that he was totally incapacitated from performing 
his usual duties for a pericd of three months, and partially incapacitated for a 
short time thereafter. 

The case was tried below, by consent, before the judge sitting as a jury, and 
appellee recovered judgment for the amount claimed. 

Appellant sets forth three defenses, which it is claimed are supported by the 
uncontradicted evidence. 

[1] In the first place, it is insisted that there was a breach of warranty with 
respect to the statement in the application as to the occupation of the insured. The 
statement in the application is that appellee’s occupation was that of a merchant, 
whereas the proof showed that he was a clerk in a general store. The proof was, 
we think, sufficient to justify the court in finding that there was a waiver of this 
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breach by the acceptance of the application and issuance of the policy with knowl- 
edge on the part of appellant’s agent that the statement was incorrect. Appellee 
testified that the agent who wrote and accepted his application was well acquainted 
with him and with his occupation; that the agent had frequently been to his place 
of business where the application was received and knew that appellee was not a 
merchant, but was a clerk in his father’s store. This is sufficient, as before stated. 
to warrant the finding that appellant’s agent knew the occupation of appellee to be 
that of clerk in the store, and either by design or inadvertence wrote into the ap- 
plication that appellee was a merchant. Under well-settled rules of law announced 
by this court, these facts constituted a waiver of the forfeiture. Capital Fire Ins 
Co. v. Montgomery, 81 Ark. 508, 99 S. W. 687; Gray v. Stone, 102 Ark. 146, 143 S 
W. 114; Fidelity & Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A 
(N. S.) 493; Mutual Aid Union v. Blacknall, 129 Ark. 450, 196 S. W. 792. 

[2, 3] The next defense offered is that there is no right of action for the rea- 
son that appellee failed to furnish proof of less as provided in the policy. It is 
also contended that suit was prematurely brought, because of the provision in the 
policy that “legal proceedings for recovery hereunder shall not be brought before 
the expiration of six months from the date of filing affirmative proof with the com- 
pany.” 

Appellee testified that he gave notice of the accident and resulting injury, and 
that he filed proof on blanks furnished by the company covering the first month’s 
total disability, and went back later to file additional proof of the continued dis- 
ability, but was informed by appellant's agent at the principal office that it was un- 
necessary to file other proof until the final proof was made at the end of the dis- 
ability. Thereafter appellant, through its adjuster, denied liability. There is a 
conflict on the point, but we think the proof was sufficient to warrant the court in 
finding that there was a denial of liability. The adjuster offered to compromise, 
but, according to the testimony, wrote to appellee’s attorney that unless he was will- 
ing to accept the compromise offered, or wait for further negotiations, he could 
proceed to the institution of suit to recover under the policy. These facts con- 
stituted a waiver of the clause which provided that suit should not be instituted 
before six months after making final proof. 

The evidence was sufficient to support the finding of the court, and as no er- 
ror is discovered the judgment is affirmed. 


———__ > a> 


TOBIN v. NATIONAL CASUALTY CO. (Civ. 4558.) 


(District Court of Appeal, First District, Division 2. California. Aug. 31, 1923. 
Hearing Denied by Supreme Court, Oct. 29, 1923.) 


219 Pacific Reporter, 482. 


1. INSURANCE— PROVISO REDUCING AMOUNT RECOVERABLE, IF 

INSURED CHANGED HIS OCCUPATION TO A CLASS DESIGNATED 

AS MORE HAZARDOUS, IS VALID. 

Under a policy insuring against death by accident, a proviso that the amount 
recoverable shall be reduced, if the injury is received after insured has changed his 
occupation to a class designated by the company as more hazardous than that stated 
in the policy, or while he is doing any act or thing pertaining to any occupation so 
classified, is valid. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


3. INSURANCE— WHERE THE EVIDENCE AS TO OCCUPATION OF 
THE INSURED WAS UNCONTRADICTED, THE FINDING SHOULD 
HAVE BEEN IN ACCORDANCE. 

In an action on a policy against death by accident, where the evidence as to 
occupation of the insured at the time of his death stood uncontradicted, and was 
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all that was presented on that issue, the finding should have been in accordance 
therewith. 
(For other cases, see Insurance, Dec. Dig. § 670.) 


4. INSURANCE—UNNECESSARY TO PROVE CHANGED OCCUPATION 

MORE HAZARDOUS, WHERE IT WAS SO CLASSIFIED. 

Under an accident insurance policy, providing that the amount recoverable 
should be reduced, if insured was injured while doing any act or thing pertaining 
to .an occupation classified as more hazardous than that specified, it was unneces- 
sary to prove that the occupation in which insured was injured was more hazardous, 
where it was so classified by the insurer. 


(For other cases, see Insurance, Dec, Dig. § 531.) 


5. INSURANCE—COMPETENT FOR THE PARTIES TO BE BOUND BY 

THE CLASSIFICATION OF OCCUPATION BY THE INSURER, 

It was competent for the parties to accident policy to contract to be bound by 
the classification of an occupation by the insurer as more hazardous than that 
specified; its classification being fled with the state officials having supervision of 
insurance. 4 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from Superior Court, City and County of San Francisco; Frank H. 
Dunne, Judge. 

Action by Jane R. Tobin against the National Casualty Company. Judgment 
for plaintiff, and defendant appeals. Reversed. 


J. F. Riley, of San Francisco, for appellant. 

Egan & Morris and Hugh F. Keon, Jr., all of San Francisco, for respondent. 

Lanepon, P. J. This is an appeal by the defendant from a judgment of $5,000 
upon a policy of insurance issued by defendant upon the life of Johannes W. K. 
Kooy. The plaintiff is the beneficiary under said policy. 

Plaintiff alleged the issuance and delivery of the policy on April 10, 1918, the 

payment of the premium thereon; that on June 20, 1918, said Kooy died as the 
result of bodily injuries, effected through accidental means; that said death was 
not the result of suicide; that pursuant to the terms and conditions of said policy of 
insurance, plaintiff gave to said defendant immediate notice of the aforesaid in- 
injury and death of the said Kooy, and furnished to defendant affirmative proofs of 
said injury and death within 90 days after the date of the injury and death; that 
plaintiff complied with all the terms and conditions of said policy, and demanded 
payment thereof; that the sum called for by said policy has not been paid. A copy 
of the policy was attached to the complaint as an exhibit. It provides that the 
defendant— 
“does hereby insure Johannes W. K. Kooy, of San Francisco, California, the person 
described in said application, who states his occupation to be that of hotel keeper— 
office and supervising duties only, duties managing hotel, subject to the provisions 
and conditions herein contained and indorsed hereon.” 


There was attached to said policy a copy of the application therefor. It is in 
the form of questions and answers, among which appear the following: 


“(4):' I am (member of firm) employed by Union Oil Co. of Cal. Nature of 
business: Hotel managing.” 

“(6) My occupation is hotel keeper—office and supervising duties only. 

“(7) The duties of my occupation are fully described as follows: Managing 


hotel.” 
At the bottom of said application appears the following: 
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“The age, occupation, and duties as stated above, call for the following classi- 
fication, indemnities, and premiums: Monthly Acc’d.: Class A. Ind. $100. 
Monthly Sickness: Ind. $——. Accidental Death. Ind. $5,000.” 


As one of its defenses to the action defendant pleaded the following clause in 
the policy sued upon: 


“Standard porvisions. This policy includes the indorsement and attached papers, 
if any, and contains the entire contract of insurance, except as it may be modified 
by the company’s classification of risks and premium rates, in the event that the 
insured is injured after having changed his occupation to one classified by the com- 
pany as more hazardous than that stated in the policy, or while he is doing any act or 
thing pertaining to any occupation so classified, except ordinary duties about his 
residence, or while engaged in recreation, in which event the company will pay 
only such portion of the indemnities provided in the policy as the premium paid 
would have purchased at the rate, but within the limits so fixed by the company for 
such more hazardous occupation.” 


A reference to the copy of the policy shows that it contains the further, provi- 
sion: 

“If the law of the state in which the insured resides at the time this policy is 
issued requires that prior to its issue a statement of the premium rates and classi- 
fication of risks pertaining to it shall be filed with the state official having supervi- 
sion of insurance in such state, then the premium rates and classification of risks 
mentioned in this policy shall mean only such as have been last filed by the company 
in accordance with such law, but if such filing is not required by such law, then 
they shall mean the company’s premium rates and Classification of risks last made 
effective by it in such state prior to the occurrence of the loss for which the com- 
pany is liable.” : 


The answer also set out that Kooy had stated and represented in his application 
for said policy that his occupation was “hotel keeper—office and supervising duties 
only”; that defendant is informed and believes “that said insured was injured and 
died as a result of said injuries after having changed his occupation to one classi- 
fied by the company as more hazardous than that stated in the said policy, namely 
to hotel keeper, general duties, and that the said injuries resulting in the death of 
the insured were received while engaged in the duties of said latter occupation, and in 
work and duties not included in the said occupation stated in said application and 
said policy; that the premium paid by said insured would have purchased at the rate 
and within the limits fixed by the company for such more hazardous occupation an 
indemnity in event of death, of $3,000.” 

There are allegations in the answer that insured was intoxicated at the time he 
sustained his injuries, and was driving at an illegal rate of speed in an automobile 
upon the public highway, but, as the findings upon these matters are against the 
defendant upon conflicting evidence, we are not concerned with these issues upon 
appeal. The only issués for our consideration are whether or not the record shows 
the insured to have been engaged in any act or thing pertaining to an occupation 
other than the one covered by his policy, and classified by the insurance company as 
a more hazardous occupation than the one mentioned in the policy, and if the record 
does so show, what is the effect of this showing upon the liability of the defendant 
under the policy? 

We think the position of the appellant upon these matters is well taken. The 
policy of insurance and the application therefor were pleaded by the plaintiff, and 
found by the court as pleaded. They contain the statement that the insured was 
classified as a hotel keeper, office and supervising duties only, and that he applied 
for insurance under such classification The plaintiff and beneficiary under the 
policy stated in the proof of death submitted to the defendant that insured was a 
hotel keeper, office and supervising duties only. A witness for the defendant testified 
that the amount of premium paid by insured would pay for insurance to the amount 
called for by the policy, only in the event insured was classified as hotel keeper, 
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with office and supervising duties only; that under the classification of hotel 
keeper general duties, the premium paid by insured would purchase only about 
$2,500 worth of insurance. 

These matters are not controverted in the record, and it is clear as a Starting 
point that the contract between the insured and the defendant called for insurance 
as a hotel keeper, office and supervising duties only, and that the occupation of hotel 
keeper with general duties was classified by the defendant as a more hazardous 
occupation, requiring the: payment of a larger premium. 

[1] As to the validity and effect of the clause in the policy relative to the re- 
duction of indemnity under the circumstances set forth, it is unnecessary for us to 
enter into a lengthy discussion, because the matter has been settled recently in this 
state, after a most comprehensive review of the authorities, by the case of Ogilvie 
v. 4tna Ins. Co. (Cal.) 209 Pac. 26. In that case, in discussing the effect of a pro~ 
vision substantially the same as the one involved in the instant case, our Supreme 
Court said: . 

“We are of the opinion that the better reason, as well as the weight of authority, 
is in support of that rule which gives effect to the plain intent of the language used 
iby the parties in their contract.” 


We therefore pass to the question of the sufficiency of the evidence to sustain 
the allegation of the answer that the insured, at the time of his injuries, was en- 
gaged in an act pertaining to an employment classified by the company as more 
hazardous than the one mentioned in the policy. The contention of defendant in 
this connection is that the evidence shows that the insured at the time of his in- 
juries was engaged in the general duties of a hotel manager—a broader field than 
“office and supervising duties only.” Respondent maintains that the evidence re- 
lied upon by appellant to establish the nature of insured’s activities at the time of 
his injuries is not admissible against her, and that it does not establish the conten- 
tion, even though admissible. 

The proof of death sworn to by the plaintiff and beneficiary and furnished to 
the defendant pursuant to the terms of the policy was introduced in evidence. In it 
plaintiff stated, in answer. to the question, ‘Who were present when the injury was 
received? Only the two passengers who were going to the hotel to work. Tony 
Ackerman, the other, a William Lennox.” Attached to the proof of death was a 
statement of the employer of insured which contained the following: 


“What was his occupation at time of injury Manager of hotel for Union 
Oil Company of California at Oleum Refinery. What were the duties of that occu- 
pation? Supervision of hotel for employees. On what work was he engaged at 
the time of accident? Bringing back supplies and labor for hotel in his automobile.” 


Respondent contends that these proofs of death are not evidence against the 
plaintiff upon the question of the nature of the insured’s work at the time of his 
injury. It appears from the record that the plaintiff made no attempt to contradict 
the statements submitted by her to the insurer in the proof of death. Had she in- 
troduced any evidence to contradict these statements, there is no question under 
the later authorities that they might have been disputed. But she allowed them to 
remain uncontradicted in the record. Indeed, they were corroborated by other 
testimony, and by certain facts and circumstances appearing from the evidence in- 
troduced on behalf of the defendant, to which we shall advert later. 

In Travelers’ Ins. Co. v. Melick, 65 Fed. 178, 12 C. C. A. 544, 27 L. R. A. 629, 
the proof of death stated that the insured cut his throat. The defendant contended 
that this was conclusive upon the claimant, and the court said: 


“The better rule upon this subject is that statements of this nature in proofs 
of loss are binding and conclusive upon the party who makes them until, by plead- 
ing or otherwise, he gives the insurance company reasonable notice that he was 
mistaken in his sttaement, and that he will endeavor to show that the death was the 
result of a different cause from that stated in his proofs. After the insurance com- 
pany has received due notice of this fact, the proofs have the probative force of 
solemn admissions under oath against interest, but they are not conclusive.” 
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In Hanna v. Conn. Mut. Life Ins. Co., 150 N. Y. 526, 44 N. E. 1099, the de- 
fense was intemperance. The proof of death showed insured had died of alcoholism. 
No proof to the contrary was offered by the plaintiff, and defendant company 
moved for a nonsuit, which was granted. Upon appeal it was said: 


“But the difficulty with the plaintiff's case is that there was no evidence with 
respect to the cause of the death of the insured, other than that it was the result of 
intemperance. That evidence was furnished through the plaintiff to the defendant 
in the certificates which she delivered to the defendant’s agent when making her 
demand of payment of the policy. Upon those proofs so furnished the insurance 
company had the right to rely as her representaions, unless and until explained. 
They operated as admissions by her of a material fact and were competent evidence 
against her, under the rule, as to admissions against interest.” 


The court then quoted from Spencer v, Ins. Ass’n, 142 N. Y. 509, 37 N. E. 618, 
as follows: 


“The only proof upon which the defendant relied was the admission in the 
original proofs of loss that the illness of the deceased commenced February 6, 1890. 
This was competent evidence in support of the issue, because it was an admission by 
a party to the record against her interest. * * * The burden of proof was not 
changed by the admission. Unexplained it would have been conclusive, and the 
defense would have been made out.” 


In Stephens v. Metropolitan Life Ins. Co., 190 Mo. App. 673, 176 S. W. 253, 
the court said: 


“Proofs of death, furnished by a beneficiary to the insurer under the policy, are 
admissible in evidence against such beneficiary as proof by him of the truth of the 
statement therein contained, and when not contradicted or explained, may become 
conclusive against the right to recover on the policy.” 


In Castens v. Supreme Lodge, etc., 190 Mo. App. 57, 175 S. W. 264, it was 
said: 

“No one can doubt that the proof of death so furnished by the beneficiary in 
the policy constitutes prima facie evidence of the facts therein stated. Such proof 
is conclusive, too, on the party furnishing it, though the fact of suicide unless con- 
tradicted or properly explained, as by showing some mistake or misapprehension 
* * * to relieve against it.” 


In Hill v. AXtna Life Ins. Co., 150 N. C. 1, 63 S. E. 124, where the proof fur- 
nished showed that insured had stepped from a train while in motion, the court 
said : 

“The proofs of loss, though not conclusive and irrebuttable by plaintiff, are 
prima facie true as against him [citing cases]. The burden was upon the plaintiff 
to show that a statement made in the proofs of loss was erroneous in fact. The 
plaintiff, having filed them, has vouched for their truth. He must show mistake 
* * * He must show that there was error as to the fact, not merely that he 
relied upon hearsay statements.” 


Other cases pertinent upon the question of the admissibility of proofs of death 
as evidence against the beneficiary are Zimmerman y. Fraternal, etc., Ass’n, 166 Wis. 
446, 166 N. W. 5; Prudential Ins. Co. v. Breustle’s Adm’r (Ky.) 41 S. W. 9;' 
Mutual Benefit Life Ins. Co. v. Newton, 22 Wall. (U. S.) 32, 22 L. Ed. 793; Den- 
nis v. Union Mut. Life Ins. Co., 84 Cal. 570, 24 Pac. 120. 

[2] Our conclusion in the instant case is that the facts stated in the proof of 
death furnished to the defendant by the plaintiff were admissible against her as 
solemn ‘declaration against interest, and were sufficient to establish such facts in the 
absence of any attempt upon the part of the plaintiff to contradict or modify them 
by explanation. 

Respondent urges that the affidavit of the employer, attached to the proof of 
death, was not admissible against plaintiff under the rule in the case of Mar Shee v. 
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Maryland Assur. Corp. (Cal.) 210 Pac. 269, because she had no discretion about 
furnishing the same, but was required to do so under the terms of the policy, and 
because she had no control over the contents of such affidavit. Conceding that the 
employer’s affidavit was not admissible for any purpose against the plaintiff, there 
is yet sufficient admissible evidence to support appellant’s position with reference 
to the activities of the insured at the time of the accident in the affidavit of the 
plaintiff in the proof of death to the effect that, at the time of the accident, there 
were present in the automobile with the insured two passengers, who were going to 
the hotel to work, and in the testimony of the witness Falk, who testified that he 
had been with the insured at about 12:30 or 1 o’clook on the day of the accident, 
and that, upon leaving him, insured stated that he was going to get men to go to 
work for him; also the testimony of the witness Adams, testifying for plaintiff, 
that he came upon the overturned automobile upon the public highway, and found 
the insured and one of his passengers lying in the road unconscious, and that he 
noticed fruit and vegetables strewn over the highway in such abundance as to sug- 
gest to his mind the oveturning of a fruit peddler’s wagon; also the testimony of 
the witness Gale to the effect that insured had purchased some fruit and vegetables 
from him, and had stated that he would call and take them away in his automobile; 
also the testimony of a dealer in butter and eggs to the effect that insured would 
sometimes carry away in his automobile his purchases of butter and eggs. 


[3] While it is undoubtedly true that, taken all together, this evidence is scanty, 
it stands uncontradicted, and is all that was presented upon the issue, and the finding 
should have been in accordance therewih. Had such a finding been made it is clear 
under the authorities that the plaintiff would have been entitled to recover but 
$2,500 instead of $5,000. This ‘is because the record contains uncontradicted testimony 
of the Pacific coast manager of the defendant company to the effect that, under 
the policy and schedules of classification and rates issued by the defendant company 
and filed with the state insurance commissioner, a person engaged in the general 
duties of hotel keeper—not office and supervising duties only—would be entitled, 
under the policy involved here, to an indemnity of $2,500, and this amount of indem- 
nity would also be payable under the policy if the insured met his death while en- 
gaged in the duties of taking help and supplies to his place of business. 


In Metropolitan Acc. Ass’n v. Hilton, 61 Ill. App. 100, insured was classed as 
“proprietor of livery—office duties,” class A. He was injured while driving one of 
his own cabs. Defendant contended that, while so engaged, he should be classed as 
a cabman, class C. The policy provided that, in case of injury sustained while en- 
gaged in any act more hazardous than that given, the insurance should not be void, 
but insured should receive within the limits of the more hazardous class that in- 
demnity which his payments would have purchased therein. The defendant sought 
to show what indemnity the premium paid would have purchased in the more hazard- 
ous class, but the lower court would not permit it. On appeal this was held to be 
error, and the judgment was reversed. It was said: 


“It is quite clear that the act of the plaintiff in driving the cab was not merely 
incidental to his general occupation, but was in fact a part of it. Apparently he 
was doing so for hire and profit, and that in the line of his business as a livery pro- 
prietor. It was not, however, such an act as would be included within the range of 
office duties, specified in class A, and no doublt was more hazardous.” 


In Montgomery v. Continental Casualty Co., 131 La. 475, 59 South. 907, plain- - 
tiff was insured as a draftsman “with office and traveling duties only.” He was in- 
jured while operating a press drill during the noon hour for recreation. The policy 
provided that if the insured was injured after having changed his occupation to 
one classified by the company as more hazardous than that stated in the policy, or 
was injured while doing any act or thing pertaining to any occupation so classified, 
the company’s liability should be only for such proportion of the principal sum or 
weekly indemnity provided in the policy as the premium paid by insured would 
purchase at the rate and within the limits fixed by the company for such more haz- 
ardous occupation. In the trial court it was held that the insured was entitled to 


6 Vol, LXII. 
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indemnity on the basis of the less hazardous occupation, but, upon appeal, the judg- 
ment was modified so as to award to insured only the amount of indemnity which 
the premium paid would have purchased in the more hazardous occupation, an act 
of which the insured was doing when injured. 

Other cases in point are Lane v. Gen. Acc. Ins. Co. (Tex. Civ. App.) 113 S. W. 
324; Green v. National Cas. Co., 87 Wash. 237, 151 Pac. 509; Loesch v. Union Cas. 
Co., 176 Mo. 654, 75 S. W. 621; Ebeling v. Bankers’ Cas. Co., 61 Mont. 58, 201 
Pac. 284, 22 A. L. R. 777; Aldrich v. Mer. Mut. Acc. Ass'n, 149 Mass. 457, 21 N. 
E. 873. 

[4, 5] Some question has suggested itself as to the sufficiency of the record 
made by defendant in the matter of proving that the occupation of “hotel keeper, 
general duties” was a more hazardous one than that of “hotel keeper office and 
supervising duties only,” in view of certain language contained in the recent case 
of Ogilvie v. 4Etna, etc., Co. (Cal.) 209 Pac. 26. We think, however, that there is 
a vital distinction between the policies of insurance involved in the two cases. In 
the Ogilvie Case the decision rests upon the following clause in the policy: “Or is 
injured while doing any act or thing pertaining to any more hazardous occupation.” 
It does not say any occupation classified by the company as more hazardous, but 
any occupation actually more hazardous. The Supreme Court said: 


“It should be pointed out, however, that the burden rests upon the defendant 
* * * to make good its claim in this behalf, to allege and prove that the occupa- 
tion of ‘farmer,’ or ‘farm laborer,’ or ‘common laborer,’ as the case may be, was in 
fact more dangerous than that of ‘real estate and investments,’ not merely that it 
was so classified. Such is the plain intendment of the language used, construing it 
strictly, as we must, against the insurer.” 


In the instant case the language used was “while he is doing any act or thing 
pertaining to any occupation so classified.” The plain intent of this language is that 
the occupation should be classified by the company as more hazardous, regardless’ of 
the actual facts. The Ogilvie Case rests upon the fundamental principle of the 
sanctity of contract, and upon the same principle, and, by the same reasoning, it 
was competent for the insured in the instant case to contract to be bound by the 
classification of the company on file with the state official having supervision of 
insurance in this state. It was alleged and proved by the defendant that such clas- 
sification was on file, and that by such classification, “hotel keeer, general duties” 
was a more hazardous occupation than that of “hotel keeper, office and supervising 
duties only,” and that, under the former classification, a higher premium was re- 
quired to be paid under the latter. Therefore the statement in the Ogilvie Case 
regarding the necessity of proving actually increased hazard is inapplicable to the 
facts of the instant case. 

In view of the foregoing conclusions it is unnecessary for us to discuss the 
various alleged errors in rulings upon the evidence. The judgment must be reversed 
upon the merits. It is so ordered. 

We concur: Nourse, J.; Sturtevant, J. 


ee 


MABEE v. CONTINENTAL CASUALTY CO. (No. 4009.) 
(Supreme Court of Idaho. Aug. 4, 1923. Rehearing Denied Oct. 3, 1923.) 
; 219 Pacific Reporter, 598. 


1, INSURANCE—INSURED SHOT BY ONE WITH WHOM HE HAD AL- 
TERCATION HELD ACCIDENTALLY KILLED. 


In an action to recover upon an accident insurance policy, where it appears 
from the evidence that the deceased was shot from behind by his assailant without 
warning, after an interval of time following the termination of a violent alterca- 
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tion, during which interval the slayer left the scene of the quarrel and entered a 
house and the deceased was preparing to leave, held, that the deceased did not lose 
his life as the result of any personal bodily injury effected other than by the hap- 
pening of an external, violent, and purely accidental event. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE — INSTRUCTION THAT THERE WAS NO EVIDENCE 
THAT KILLING RESULTED FROM ASSAULT BY INSURED HELD 
NOT ERRONEOUS. 


Held, that under the evidence the trial court did not err in giving the following 
instruction: “As to the issue that the death of the said Mabee was the natural, 
proximate, and probable consequence of his unlawful assault upon the said Wagoner, 
and not the result of a personal bodily injury effected solely and independently of 
all other causes by the happening of an external, violent, and purely accidental 
event, I instruct you that there is no evidence to sustain the same, and you will 
find for the plaintiff on that issue.” 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


3. INSURANCE—INTOXICATION; TO AVOID POLICY INSURED MUST 
HAVE BEEN SO UNDER INFLUENCE OF INTOXICANT OR NAR- 
COTIC AS TO IMPAIR JUDGMENT. 

Where an accident insurance pelicy provides that no recovery can be had there- 
under for injury sustained while the insured was “under the influence of any in- 
toxicant or narcotic,” before the insurance company can avoid the policy on that 
ground it must appear that the insured who suffered fatal injury was under such 
influence to a degree that substantially impaired his judgment in the exercise of the 
faculties essential to his safety and made him irresponsible for his acts. 


(For other cases, see Insurance, Dec. Dig. § 460.) 


4. INSURANCE — INSTRUCTIONS AS TO QUESTION OF INTOXICA- 
TION OF INSURED AT TIME OF INJURY UNDER ACCIDENT POL- 
ICY HELD NOT PREJUDICIAL. 


Held, that the instructions given by the court on the question of intoxication of 
the deceased at the time the fatal injury was received were not prejudicial to de- 
fendant company. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


5. INSURANCE — WHERE ACCIDENT POLICY ACCEPTED WITH 
KNOWLEDGE BY AGENT OF OTHER INSURANCE DEFENSE ON 
SUCH GROUND UNAVAILING. 

Where an accident insurance policy provides that if the insured shall carry 
other insurance with another company “covering the same loss without giving writ- 
ten notice to the company,+then in that case the company shall be liable only for 
such proportion of the indemnity promised as the said indemnity bears to the total 
amount of like indemnity in all policies covering such loss, and for the return of 
such porticn of the premium paid as shall exceed the pro rata for the indemnity 
thus determined,” and the application contains a statement that the applicant carries 
no other insurance, but the agent who takes the application is informed of and is 
at that time shown another policy for the same loss, and thereafter the company 
accepts the application and issues the policy, the knowledge of the agent is the 
knowledge of the company, and in case of less and suit to recover on the policy the 
company will not be permitted to set. up the defense that the policy was rendered void 
by the violation of such condition. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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6. INSURANCE — WHERE AFFIRMATIVE ANSWER TENDERS ISSUE 
OF WAIVER, REBUTTAL EVIDENCE TO MEET DEFENSE ADMIS- 
SIBLE. 

Where the complaint contains no allegation of waiver, but the affirmative an- 
swer tenders that issue, evidence is properly admissible thereunder on behalf of 
plaintiff as rebuttal matter to meet a defense attempted to be raised by the de- 
fendant. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from District Court, Bonner County; John M. Flynn, Judge. ; 
Action by Caroline L. Mabee against the Continental Casualty Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Herman H. Taylor, of Sandpoint, for appellant. 
Wm. J. Costello, of Sandpoint, for respondent. 


FEATHERSTONE, D. J. This action was brought to recover upon an accident in- 
surance policy covering the life of Herbert M. Mabee, and is brought by his widow, 
Caroline L. Mabee, the respondent, to recover for the accidental death of her hus- 
band. The answer denies the material allegations of the complaint, and upon the 
issues made the case was tried by the court with a jury and resulted in a verdict 
and judgment in favor of the respondent in the sum of $2,530, together with in- 
terest and costs. A motion for a new trial was denied, and this appeal was. taken 
from the judgment and order denying the motion, Numerous errors are assigned, 
but, as we view the case, only a few of them need to be specifically reviewed in 
this opinion. 

It appears from the record that Herbert M. Mabee was killed on the street in 
Paradise, Mont., by one Gus Wagoner on October 17, 1920. Mabee was standing 
30 or 40 feet from the entrance of Wagoner’s store, and was facing in such a di- 
rection that he could not see the entrance. He was talking to some men who had 
just helped him put on his coat, and was holding his hat in his left hand brushing 
it when Wagoner rushed out of his store and shot Mabee. Two or three eyewit- 
nesses witnessed the killing, and swore that Wagoner hit Mabee, and that the gun 
went off simultaneously. One witness for the appellant testified that Wagoner 
struck Mabee, and then struck him again and missed him; that, while his hand was 
going up after missing him, the gun went off. The three witnesses who saw the 
shooting agreed that Mabee took no part in the immediate affair of shooting. There 
is evidence that previous to the shooting, which occurred a little after 10 o’clock 
in the forenoon, Wagoner and Mabee had been wrangling about a $5 bill which each 
claimed. This quarrel had lasted abeut 15 minutes, and then Mabee and Wagoner 
stepped outside of Wagoner’s store, where the quarrel had taken place, and both 
squared off for a fight. The contestants were, however, separated, and Wagoner 
was sent indoors while Mabee was picked up, and it was from one to three minutes 
after Wagoner had gone into the house, and when the backs of every one present 
were turned to the house, that Wagoner rushed out and shot Mabee. 

There was no evidence introduced by either side bearing upon the question as 
to whether Wagoner or Mabee was right in his respective contentions with refer- 
ence to the $5 bill, or as to who started the dispute or was to blame. However, it 
was undisputed that Wagoner had purchased a $25 jug of moonshine at 7 o'clock 
in the morning and had been drinking. Mrs. Wagoner testified that Mabee had not 
been drinking moonshine, and there is no testimony that any one saw him drink 
anything on that morning. The testimony shows that Mabee went from the Wago- 
ner place to the depot, where he stayed from 8 a. m. until 9:30 a. m. Two wit- 
nesses testified that they smelled his breath and that he showed no evidence of 
havin’ had a drink. 

- There is evidence to the effect that Mabee had torn Wagener’s shirt in the 
quarrel, and had made his nose bleed; that after the fight Mabee seemed reluctant 
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to leave when two Northern Pacific Railroad men endeavored to get him to come 
away from the place of the quarrel; and that after Wagoner had gone inside the 
building Mabee holloed in a loud voice “You German , I will kill you, and 
that Wagoner came out later with a gun in his hand, and just after he struck Mabee 
said, “What did you call me you ? What did you say you would do to me?” 

The evidence shows that one Hutchinson solicited insurance for the defendant 
in May of 1920, and that at that time Mabee had a similar policy with the Pacific 
Mutual Life Company, which fact was communicated to Hutchinson, who endeav- 
ored to induce the deceased to cancel the Pacific Mutual Life insurance policy and 
carry the entire amount with the Continental Casualty Company. 

[1] It is contended that the insured did not lose his life as the result of any 
personal bodily injury effected solely and independently of all other causes than by 
the happening of an external, violent, and purely accidental event, and that the in- 
jury was not unforeseen by Mabee, but that he should have expected it. ; 

Appellant maintains that the undisputed evidence shows that deceased by his 
wrongful conduct brought the assault upon himself, and had placed himself in a 
position where it might reasonably be expected that he would be shot. If the in- 
sured was voluntarily doing something at the time of his death, the natural and 
probable consequence of which was the shooting resulting in his death, then the 
appellant would be correct in its position; but the evidence as we view it warrants 
no such inference. 

[2] Upon this evidence the trial court instructed the jury as follows: 


“As to the issue that the death of the said: Mabee was the natural, proximate. 
and probable consequence of his unlawful assault upon the said Wagoner, and not 
the result of a personal bodily injury effected solely and independently of all other 
causes by the happening of an external, violent, and purely accidental event. I 
instruct you that there is no evidence to sustain the same, and you will find for the 
plaintiff on that issue.” 


The appellant complains of this instruction and claims that it was the duty of 
the respondent to prove by a preponderance of the evidence that the injury was not 
the natural, proximate, and probable consequence of an unlawful assault by the de- 
ceased upon Wagoner, and was the result purely of a personal, bodily injury effected 
solely and independently of all other causes by the happening of an external, violent 
and purely accidental event. But the evidence conclusively showed, as already stated, 
that the fighting, quarrelling, and abusive language and conduct on the part of the de- 
ceased had stopped. The uncontradicted evidence conclusively showed that, as far as 
the deceased was concerned, the quarrel had been abandoned and was at an end. He 
had been picked up, had put on his coat, and was in the act of brushing off his hat, 
undoubtedly with the view of placing it upon his head and proceeding on his way, when 
he was shot and killed. As far as Wagoner was concerned, he had gone into the 
house, and returned most unexpectedly; the witness Roehl testifying that all were 
surprised when Wagoner came out again. All of the circumstances point unfailingly 
to the fact that the assault upon the deceased by Wagoner was wholly unexpected and 
that in all probability Mabee was killed without having realized that he was ever in 
danger of such an assault and immediate death. Mabee was shot from the rear, was 
killed apparently without knowledge of what was happening, and certainly without 
the slightest opportunity at the time to defend himself or to avoid the assault and its 
deadly consequences. 

It seems to us that no reasonable person viewing the circumstances from an im- 
partial standpoint would say that because of the preceding events it was at all proba- 
ble that Wagoner would return to commit this murderous assault, and that Mabee 
should have foreseen this as the natural and probable consequences of his altercation 
with Wagoner. The mere fact of only minutes elapsing instead of hours or days be- 
tween the altercation in which the deceased was an actor and the subsequent assault 
upon him is of little consequence, the all-important fact being that the quarrel had 
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definitely ceased, and that in the assault which subsequently was made upon him the 
deceased was, not only not an actor, but was in fact an unconscious victim. 

We think, therefore, that the trial court did not err in holding that there was no 
conflict in the evidence on this point requiring its submission to the jury. None of the 
cases cited by the appellant in support of its contention is in point. These are: Talia- 
ferro v. Travelers’ Protective Association, 80 Fed. 368, 25 C. C. A. 494; Fidelity & 
Casualty Co. of New York v. Staceys, 143 Fed, 271, 74 C. C. A. 409,5 L. R. A. (N 
S.) 657, 6 Ann. Cas. 955; Postler v. Travelers’ Insurance Co., 173 Cal. 1, 158 Pac. 
1022; Prudential Casualty Co. v. Curry, 10 Ala. App. 642, 65 South, 852; Hutton v 
State Accidental Insurance Co., 267 Ill. 267, 108 N. E. 296, L. R. A. 1915E, p. 127. 
Ann, Cas, 1916C, 577; Interstate Business Men’s Accident Association v. Lester, 257 
Fed. 225 168 C. C. A. 309. 

It will not be necessary to review these cases, but it will¢suffice merely to point out 
that in every case cited the injury to the insured occurred during the ccurse of the 
original altercation in which the assured was the aggressor. These cases would no 
doubt have all been in point had the deceased been killed in the course of his quarrel 
with Wagoner, but this was not the case. 

It is unnecessary to discuss the contention of appellant that instructien No. 4 was 
erroneous, because it follows that, if the trial court properly withdrew the question of 
whether the altercation had ended from the jury, then the further instruction that, if 
“Wagoner had gone inte the house and the said Mabee was standing in the yard with 
his hat in his hand, that he was not aware of the approach of the said Wagoner, and 
that the said Wagoner came upon him, then I instruct you that the said Mabee, at the 
time of the infliction of said injury, was not engaged in fighting, and the defendant 
must fail of that defense,” was merely restating the position the ccurt had already 
taken upon this matter in a little different way, and was explanatory thereof. 

Appellant, however, complains that this instruction did not take into consideration 
the other prior occurrences, particularly the fact that just prior Mabee had used vic- 
lent language, set out above. We think that there is nothing in this contention. The 
question was: Had the prior quarrel ceased? Had Mabee withdrawn from it? Was 
it at an end as far as he was concerned, and did he believe, and was he justified in the 
belief, that the altercation was at an end? As we have already said, we believe no 
other view may be taken of the evidence upon an impartial consideration thereof. 

[3, 4] Appellant next maintains that the trial court erred in giving instruction No 
5, which is as follows: 


“In order to establish the defense that said Mabee was under the influence of in- 
toxicating liquor, it is necessary for the defendant herein to show more than that he 
had taken a drink or drinks of intoxicating liquor, but they must go further and show 
that he was under the influence of that intoxicating liquor; that it had taken posses- 
sion of him; and that it was such a possession as affected, substantially his actions 
and doings at the time of the injury, and that it must have affected him to such an 
extent that the jury can say he was not responsible for his acts. It is not necessary 
however, that the defendant company should show that the accident resulting in the 
death of Mabee was the result of or had any connection with such condition of being 
under the influence of intoxicating liquor; it being sufficient that the defendant shal] 
show that Mabee at the time of his death was under such influence. This the defend- 
ant must show by a preponderance of the evidence, and, if it does sc show, your ver- 
dict must be for the defendant.” 


The reason for the objection is that the policy provided that no recovery could be 
had under the same while the insured was “under the influence of any intoxicant or 
narcotic.” The appellant does not claim that the mere fact that the deceased may have 
drunk some intoxicating liquor necessarily brought him under this provision; to the 
contrary. the appellant, at least impliedly, admits that to some degree it must have af- 
fected his faculties and responsibility. The trial court took the view that, before the 
appellant could avoid the policy on the ground that the insured was under the influence 
of liquor, it must appear that he was under such influence to a degree that his faculties 
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and responsibility were substantially impaired; that is to say, impaired to a material 
degree. 

This instruction, moreover, should be read together with the next instruction, No 
6, which is as follows: 


“You are instructed that if you believe from the evidence that Herbert M. Mabee 
sustained en injury while under the influence of any intoxicant or narcotic on October 
17, 1920, said injury resulting in the death of said Herbert M. Mabee, then your ver- 
dict should be for the defendant, the Continental Casualty Company.” 


These instructions, particularly instruction No. 5, might have been drawn with 
greater precision, and a somewhat stricter definition of the phrase “under the influence 
of any intoxicant” would no doubt have been proper. But taking these instructions 
together the trial court merely advised the jury that, if the defendant established by 
a preponderance of the evidence that the insured at the time of the accident was under 
the influence of an intoxicant to the extent that his faculties and responsibility were 
substantially, that is to say, to a material extent, impaired, then the policy was ex- 
onerated. This is not an unfair statement of the law, and we do not believe that the 
jury was misled thereby. 

In the case of Furry’s Adm’r v. General Accident Insurance Co., 80 Vt. 526, 68 
Atl. 655, 15 L. R. A. (N. S.) 206, 130 Am. St, Rep: 1012, 13 Ann. Cas. 515, which is 
the principal case relied on by appellant to reverse the case because of the error in this 
instruction, the Supreme Court of Verment gives the reason for the insertion of this 
provision in these policies in the following langugage : 

“It is considered by no means unreasonable that the company should require that 
the insured be under no exciting influence that may affect his self-possession or judg- 
ment in the exercise of the faculties essential to his safety.” 


It would, indeed, seem that it is this very thought which instruction No. 5 sought 
to convey. But in any event the error in this instruction, if any exists, could not have 
been prejudicial to the appellant. Bearing in mind the purpose of the provision as ex- 
pressed by the Vermont court, and the further fact that the burden of proof in this 
respect was upon the defendant, can it be said that the evidence was sufficient to war- 
rant the assumption that he was under the influence of an intoxicant to such an extent 
as to affect his self-possession and judgment in the exercise of his faculties which 
were essential to his safety had he been given the opportunity to do so? We do not 
think that the evidence justified such inference. Any error in the instruction not pre- 
judicial under the circumstances of this case does not warrant a reversal. 

It is next urged that the deceased carried another accident policy without having 
given written notice thereof to appellant as was required by paragraph 17 of the policy 
which reads as follows: 


“(17) If the insured shall carry with another company, corporation, association 
or society other insurance covering the same loss without giving written notice to the 
company, then in that case the company shall be liable only for such proportion of the 
indemnity promised as the said indemnity bears to the total amount of like indemnity 
in all policies covering such loss and for the return of such portion of the premium 
paid as shall exceed the pro rata for the indemnity thus determined.” 


The uncontradicted evidence of Mrs. Mabee showed that one Hutchinson, the 
agent of the appellant who solicited the deceased to purchase appellant’s policy, and 
took deceased’s application therefor, had been by the deceased and the witness advised 
of the fact that the deceased carried such other policy at the time. In fact, the latter 
policy was at the time produced by Mabee and shown to Hutchinson. The application 
contained a statement that the applicant carried no other insurance. Consequently 
Hutchinsen procured the deceased to make such other application in the face of 
knowledge on his part that the deceased was actually carrying another policy. Upon 
this evidence the resnondent claims that the appellant is estopped from evading full 
liability under the policy. 
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The knowledge of Hutchinson and his act in procuring the false application were 
undoubtedly the knowledge and the act of the appellant, and the policy was therefore 
issued by the appellant in the face of knowledge on its part that Mabee carried other 
insurance. It is indeed not urged by appellant that knowledge on the part of Hutch- 
inson was not knowledge on its part. The only specific objection made below to the 
introduction of this testimony was that it tended to vary the written terms of the pol- 
icy, and that Hutchinson had no authority, express or implied, to do so. But it is not 
claimed by the respondent that Hutchinson had any such authority; nor does she 
rely upon any waiver by him. Her contention is that Hutchinson’s knowledge of the 
fact that Mabee carried other insurance was the knowledge of the appellant, and that 
by the procurement of the false application and its acceptance the appellant estopped 
itself from claiming that it should have had written notice thereof. 

[5] In this contention respondent is correct. Therefore, as Hutchinson’s knowl- 
edge is appellant’s knowledge, it cannot defeat the policy in whole or in part. In this 
behalf, in adopting the language used by the Court of Appeals of the state of New 
York in the case of Robbins v. Springfield Fire & Marine Ins. Co., 149 N. Y. 477, 44 
N. E. 159, we said in the case of Carroll v. Hartford Fire Ins. Co., 28 Idaho, 466, 480, 
154 Pac. 985, 989: 


“The rule that an insurance company will not be permitted to defeat a recovery 
upon a policy issued by it, by proving the existence of facts which would render it 
void, where it had full knowledge of them when the policy was issued, is too well es- 
tablished by the authorities in this state to require further discussion. * * * Whether 
the decisions in this class of cases proceed upon the charitable theory that the insur- 
ance company by mistake omitted to make the required indorsement, or intended to 
waive the provisions regarding it, or upon the idea that its purpose was to defraud the 
insured, and is for that reason estopped, is of but little consequence, as any one of 
these theories is sufficient to avoid the defense relied upon in this case.” 


Before leaving this point it should be pointed out that there is neither pleading 
nor proof that the appellant paid or tendered the return of so much of the premiums 
paid as exceeded the pro rata for the indemnity which it sought to evade. 

[6] It is finally contended that the evidence of waiver was not admissible in the 
absence of an allegation of waiver in plaintiff's complaint. Aside from the fact that 
it was not so much a waiver as an estoppel upon which respondent relied, it was the 
appellant who first alleged this provision of the policy and its breach as an affirmative 
defense. No replication thereto was required under our system of pleading. The 
tender of this issue by the affirmative answer joined the issue, and the respondent, un- 
der the issue so joined, was entitled to avail herself of all defenses which she could 
command, whether they consisted of matters of mere denial or admitted the facts as 
pleaded and sought to avoid the same by reason of waiver, estoppel, or other legal rea- 
son. 

On rehearing in the case of McKune v. Continental Casualty Co., 28 Idaho, 22, 36, 
154 Pac. 990, 994, this court said: 


“Ordinarily evidence of a waiver is not admissible unless waiver is pleaded. This, 
of course, is true only where the party relying upon the waiver had an opportunity to 
raise it by proper pleadings. It is not true if waiver is properly relied upon by a 
plaintiff as rebuttal matter to meet a defense raised by the defendant, because in this 
state no pleading by way of replication is necessary. In this case the point of waiver 
is raised in rebuttal to meet the defense of forfeiture, attempted to be raised by the 
defendant. The facts upon which the waiver is based are all contained in the stipula- 
tion without any objection on the ground of insufficiency of the pleading. Under these 
facts, we think that it would be the height of technicality to refuse to consider the 
question of waiver.” 


We therefore conclude that the judgment of the trial court must be affirmed; and 
it is so ordered with costs in favor of respondent. 
Dunn, William A. Lee, and Wm. E. Lee, JJ., concur. 
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MABEE y. PACIFIC MUT, LIFE INS. CO. (No. 4010.) 
(Supreme Court of Idaho. Aug, 4, 1923. Rehearing Denied Oct. 3, 1923.) 
219 Pacific Reporter, 602. 


Appeal from District Court, Bonner County; John M. Flynn, Judge. 
Action by Caroline L. Mabee against the Pacific Mutual Life Insurance Company 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Herman H. Taylor, of Sandpoint, for appellant. 
Wm, J. Costello, of Sandpoint, for respondent. 


FEATHERSTONE, D. J, This is a companion case to Mabee v. Continental Casualty 
Co., 219 Pac. 598, it being an appeal from the district court in and for Bonner county, 
Idaho, from a judgment rendered by that court in the sum of $2,587.98 and costs on a 
directed verdict. Suit was brought by the respondent as beneficiary under an acci- 
dent insurance policy issued by the appellant to Herbert M. Mabee, who was shot and 
killed on October 17, 1920, at Paradise, Mont. 

In the policy of insurance, the defendant agreed to pay the beneficiary in said pol- 
icy the principal sum with accumulations for loss of the assured’s life as*follows: 
“Against the effects of bodily injuries sustained during the term of this policy and 
caused solely by external, violent, and accidental means.” The policy was issued on 
June 15, 1918, and was in force October 17, 1920, the date of assured’s death, by rea- 
son of a renewal certificate. 

The policy, like the one in the companion case of Mabee v. Continental Casualty 
Co.. provides, in paragraph 17 of the provision, that: 


“If the insured shall carry with another company, corporation, association, or so- 
ciety other insurance covering the same loss without giving written notice to the com- 
pany, then in that case the company shall be liable only for such portion of the in- 
demnity as said indemnity bears to the total amount of like indemnity in all policies 
covering such loss and for the return [part] of * * * the premium paid as shall 
exceed the pro rata for the indemnity thus determined.” 


The issues made up by the pleadings on the trial were as follows: First, that the 
insured did not lose his life through injuries sustained and caused solely by external, 
violent, and accidental means; second, that the insured, at the time he received the 
injury which resulted in his death, was carrying with the Continental Casualty Com- 
pany an accident policy covering the same loss without giving notice to the defend- 
ant, and therefore, in any event, the defendant was liable only for the pro rata amount 
as provided in paragraph 17 of the standard provisions. 

As the accident set up in the case of Mabee v. Continental Casualty Co. was the 
same as set up in this case, and as the evidence in this case, shows, as it did in the 
other case, that the agent of the company, who in this case was one Lovell, was advised 
in May of 1920 that the assured was carrying another policy covering the same loss 
with the Continental Casualty Company, practically the only difference between the 
two cases is in the policies; one having a provision to the effect that if the accident or 
injury occurred while the assured was under the influence of liquor thc company 
would not be responsible, which provision is not contained in the policy in this case. 

At the close of plaintiff’s testimony, the defendant moved for a directed verdict 
which motion was by the court denied, and the court thereupon instructed the jury to 
return a verdict for the plaintiff in the sum of $2,400, with interest at the rate of 7 
per cent, per annum to the 8th of February, 1921, which was done, and the judgment 
was entered on said verdict. 

All the points raised in this case having been decided in the case of Mabee v. Con- 
tinental Casualty Co., the judgment is affirmed with costs to respondent. 

McCarthy, Dunn, William A. Lee, and Wm. E. Lee, JJ., concur. 
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BROWN v. RESERVE HEALTH & ACCIDENT INS. CO. (No. 24468.) 
(Supreme Court of Kansas, Oct. 6, 1923.) 
219 Pacific Reporter, 505. 


(Syllabus by the Court.) 

1. INSURANCE—CLAIMANT HELD ENTITLED TO INDEMNITY FOR 
PARTIAL DISABILITY WHEN UNABLE TO PERFORM ESSENTIAL 
DUTIES. 

A claim against an accident insurance company for partial disability was prop- 
erly allowed where the policy provided that “the insured shall be paid one-half the 
weekly indemnity following total disability,” where it was found that, because of an 
accident, he was unable to perform essential daily duties. 

(For other cases, see Insurance, Dec. Dig. § 526.) 


2. INSURANCE—WHETHER SETTLEMENT BETWEEN PARTIES TO AN 
ACTION ON ACCIDENT INSURANCE POLICY HELD FOR JURY. 
Whether or not, under all the circumstances of the case, there was a settlement 

between the parties was a question of fact for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 


(Additional Syllabus by Editorial Staff.) 


6. INSURANCE— POLICY CONSTRUED MOST FAVORABLY TO IN- 
SURED. 
Where a policy of insurance is so drawn as to require an interpretation, the 
construction most favorable to the insured will be adopted for the reason that the 
company prepares the contract of insurance, thereby selecting its own language. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Sedgwick County. 
Action by L. C. Brown against the Reserve Health & Accident Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Walter T. Matson, of Wichita, and Stone, McDermott, Webb & Johnson, of 
Topeka, for appellant. 
Wetmore, Hinkle & Ashford, of Wichita, for appellee. 


Hopkins, J. Plaintiff recovered on two accident and health policies of insur- 
ance, and defendant appeals. 

The plaintiff was an employee of the Colman Lamp Company in its factory at 
Wichita, Kan. His business was to assemble gasoline lamps. On January 31, 1921, 
an evplosion occurred, in which he was severely burned on the neck and shoulder. 
He remained at home from that time until the 15th day of August, 1921, when he 
retuned to the factory. He worked from that time until the bringing of this action 
in February, 1922, with the exceptidbn of about four weeks from September 19 to 
October 19, during which time he was incapacitated on account of appendicitis. 
He was paid the indemnity covering the .total disabiity until the 15th of August. 
The present action was for partial loss of time from August 15, 1921, until February 
15, 1922, excepting the time of enforced idleness on account of appendicitis, 

The defendant contends: (1) That plaintiff’s claim was not covered by the con- 
tract of insurance; (2) that .if a liability existed, the same was fully paid and 
satisfied by a settlement, accord, and satisfaction; (3) that plaintiff did not comply 
with the terms of the policy. 

[1] 1. The policies were identical except as to the amount of indemnity. Plain- 
tiff’s claim was based upon clause C of each policy. If there was liability it amounted 
to $5 per week under one policy and $2.50 under the other, or a total liability of 
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$7.50 per week for a period of 21 weeks. The policy recites that it insures L. C. 
Brown against loss of life, limb, or sight in certain amounts shown in the schedule— 
“and against loss of time resulting from such injury in the sum of $10 per week, 
herein called ‘weekly indemnity, * * * all in the manner hereinafter provided 
and subject to the conditions hereinafter contained. * * * 


“For Partial Loss of Time. 

“Section C. The company will pay indemnity at the rate of one-half the weekly 
indemnity for each whole day, not exceeding six months immediately and continu- 
ously following the accident or following total disability that the insured is partially 
disabled and prevented solely by such injury from performing important daily duties 
essential to his business or occupation and is under the regular treatment of a li- 
censed physician.” 

The testimony showed that after plaintiff returned to work he was not able 
to perform all the duties he had performed before the accident because of the injury 
to his arm and shoulder. There was testimony that since the accident he had earned 
$6.50 or $7 per week less than before the accident; also some evidence showing that 
before the accident he had earned $33.04 per week; that after the accident he 
earned $19.50. Jt is not necessary, however, to here detail the evidence. It was 
sufficient to sustain the verdict and judgment if plaintiff was entitled to recover 
under the provisions of section C of the policy. Consideration of the language of 
section C is necessary. 

[6] It is a well-settled rule that where a policy of insurance is so drawn as to 
require an interpretation, a construction most favorable to the insured will be 
adopted, for the reason that the company prepares the contract of insurance, thereby 
selecting its own language. Queen Insurance Co. v. Excelsior Milling Co., 69 Kan. 
114, 76 Pac. 423; Fire Ins. Co. v. Taylor, 76 Kan. 392, 91 Pac. 1707; Evans v. 
Woodmen Ass’n, 102 Kan. 556, 171 Pac. 643, L. R. A. 1918D, 122; Thompson v. 
Phenix Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408; Metropolitan Plate 
Glass & Casualty Co. v. Hawes, 150 Ky. 52, 149 S. W. 1110, 42 L. R. A. (N. S.) 
700. 

Section C makes two conditions precedent to plaintiff’s right of recovery. He 
must have been partially disabled by reason of which he was prevented from per- 
forming important daily duties essential to his business or occupation and he must 
have been under treatment of a licensed physician. 

The defendant contends that the language of section C means insurance against 
“loss of time.’ The contention is not sound; such a construction of the language 
is not reasonable. It specifies that the insured shall be paid “one-half the weekly 
indemnity following total disability where he is prevented from performing impor- 
tant daily duties essential to his business. It was found that he was unable to per- 
form essential daily duties and because of his inability to so perform them he could 
not earn the salary he had theretofore earned. The defendant's argument would 
nullify the effect of section C. It contends: 


“The defendant did not insure the plaintiff during the time which the plaintiff 
might be partially disabled nor did the defendant agree to indemnify the plaintiff 
against any loss of earning power that he might sustain by reason of a partial dis- 
ability. In this case there was no loss of time.” 


It appears more reasonable to say that plaintiff because of the accident was pre- 
vented from doing daily essential duties in his business for a period of 22 weeks im- 
mediately following the total disability. He was prevented from doing those “es- 
sential duties” ‘for each whole day immediately and continuously * * * follow- 
ing total disability.” While the defendant may not have insured plaintiff against 
loss of earning power it did insure him against partial disability, and such partial 
disability reduced his earning power. The defendant contends that the partial dis- 
ability was not continuous because of the interruption by the attack of appendicitis. 
This was a question of fact. The testimony showed, and the jury, by its general 
verdict, found, that, after plaintiff returned to work on August 15, he was par- 
tially disabled because of the accident. This disability continued until he was 
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stricken with appendicitis, on account of which he was laid up for a period of four 
weeks, following which his partial disability from the accident continued. It must 
have been continuous and caused by the accident unless it resulted from the attack 
of appendicitis. If his continued partial disability had been a result of the 
attack of appendicitis or some other cause the fact might have been shown 
by the defendant. The condition continued after plaintiff returned to work following 
the appendicits. It must therefore have been continuous. The question was de- 
cided adversely to defendant’s claim, and we see no reason here to change it. Such 
partial disability was continuous. It followed total disability:and was caused solely 
by the accident. A number of authorities cited by defendant appear to have no 
application here. It relies on the case of Blue Grass Traction Co. v. Ingles, 140 Ky. 
488, 131 S. W. 278. We are unable to see how this case sustains defendant’s po- 
sition. In discussing the right of a plaintiff to recover for loss of time and for 
impairment of power to earn wages or partial loss of time, the court there said: 


“There ought not, of course, to be an alowance for lost time and for impairment 
of the power to earn money during the same period, as this would allow the injured 
party to recover double damages, * * * but, when there is a claim for special 
damages based on time lost, and also a claim for partial or permanent injuries, and 
as a consequence impairment of the power to earn money for any length of time 
or forever, as the case may be, the allowance for the impairment of the power to 
earn money, whether it be temporary or permanent, should begin when the allow- 
ance for lost time on account of total disability ends. This measure will give to 
the injured party opportunity to recover full compensation on account of loss due 
to inability to labor in whole or in part. * * * This rule as to beginning the 
allowance for the impairment of the power to earn money at the time that the 
allowance for loss of time ends, in order to prevent the assessment of double dam- 
ages, when there is a claim for lost time as well as impairment, has been frequently 
recognized as correct by this court.” 


There was ample evidence showing that the plaintiff, during his illness, was 
under the regular treatment of a licensed physician. 

[2] 2. The defendant contends that if there was a liability on the part of the 
defendant the same was fully settled and» discharged. The evidence shows that 
the defendant paid the plaintiff $7.50 on Saturday, August 13, which was a weekly 
indemnity for the week ending on Tuesday, the 16th. The defendant’s agent had 
been accustomed to paying the weekly indemnity on Tuesday. There was testimony 
that the consideration of the receipt was $7.50; that the defendant owed the plaintiff 
that sum, and, since the plaintiff was going to work the following Monday, defend- 
ant’s agent would pay him while he was there. The defendant contends that it paid 
the plaintiff for at least one day more than he was entitled to for the weekly in- 
demnity. The defendant, in its answer alleged “payment, accord and satisfaction,” 
and set up a copy of the receipt. There is considerable controversy as to whether 
or not the plaintiff properly met this pleading and whether or not he was bound by 
the alleged settlement. The plaintiff had filed a reply of general denial which he 
was permitted to verify during the trial. This was a matter within the discretion 
of the trial court and under the liberal rules of practice was not reversible error. 
Whether or not there was a settlement was a question of fact which wos deter- 
mined by the jury in favor of the plaintiff under sufficient instructions. 

[3-5] It would serve no useful purpose to here detail the testimony or set out 
the instructions. The testimony was sufficient and the instructions ample to cover 
this phase of the controversy. We have considered the defendant’s complaint of 
the instructions and other alleged errors but find no reversible error. 

The judgment is affirmed. 

All the Justices concurring. 
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QUINN v. NEW YORK LIFE INS. CO. (No. 73.) 
(Supreme Court of Michigan. Oct. 26, 1923.) 
195 Northwestern Reporter, 427. 


1. INSURANCE — WHETHER INSURED WAS A PASSENGER ON A 
STREET CAR, WITHIN ACCIDENT POLICY, WAS GOVERNED BY 


RULE APPLICABLE IF ACTION HAD BEEN AGAINST STREET 
RAILROAD. 


An action on an accident policy involving the question of whether the insured aé 
the time of the accident was a “passenger on a street car,’ within the policy, was 
governed by the rule that would have been applied, if the action had been against 
the street railroad. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


2. INSURANCE—INSURED WAS A “PASSENGER” ON A STREET CAR 
WITHIN POLICY, WHEN STRUCK BY TAXICAB, IF HE HAD NOT 
SAFELY ALIGHTED FROM CAR. 

If the insured had safely alighted on the pavement from a street car when 
struck by taxicab, he was not a “passenger on a street car,” within policy; but if 
he was in the act of alighting, or had not safely alighted, from the car when 
struck, he was a “passenger,” within the policy. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


(For other definitions, see Words and Phrases, First and Second: Series, Pas- 
senger. ) 


3. INSURANCE — WHETHER INSURED WAS A PASSENGER ON A 
STREET CAR, WITHIN POLICY, WHEN STRUCK BY TAXICAB IN 
ALIGHTING FROM CAR, HELD FOR JURY. 

In action on accident policy involving question of whether the insured was a 
“passenger on a street car,” within policy, when struck by taxicab in alighting 
from car, evidence held sufficient for submission to jury whether he had safely 
alighted from the car at the time of the accident. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


Fellows and Clark, JJ., dissenting. 
Error to Circuit Court, Muskegon County; John Vanderwerp, Judge. 


Action by Agnes M. Quinn against the New York Life Insurance Company 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird,, Sharpe, 
Moore, and Steere, JJ. 


Cross, Foote & Sessions, of Muskegon, for appellant. 


James E. Sullivan, of Muskegon (Eward C. Farmer, of Muskegon, of coun- 
sel), for appellee. 


Biro, J. Defendant insured the life of Leo J. Quinn, of Muskegon, in the 
sum of $4,000, and promised to pay the same to Agnes Quinn, his wife, upon re- 
ceipt of due proof of death, etc. The policy then provides that: 

“Or eight thousand dollars, double the face of the policy, upon receipt of due 
proof that the death ef the insured, before the allowance of any disability benefit 
was caused directly by accident while traveling as a passenger on a street car 
railroad train, steamship licensed for regular transportation of passengers, or other 
public conveyance operated by a common carrier.” 
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On July 5, 1920, Mr. Quinn boarded a crowded street car going east on Lake 
street to ride a few blocks to his home. The train consisted of a motor car and 
trailer. He rode on the front step of the motor car, near the motorman. He in- 
dicated to the motorman that he would like to get off at Addison street. When 
the train reached Addison street, it slowed down, and just before it stopped he 
stepped off, or, while stepping off, a taxicab going in the same direction, struck 
and killed him instantly. 

Upon presentation of proofs of death, defendant paid the $4,000 insurance to 
plaintiff, but refused to pay the double insurance, because it asserted the insured 
was killed by an automobile accident, and not while he was traveling as a passen- 
ger on a street car. On the trial defendant had verdict by direction of the court 
This judgment was set aside in this court on a question of practice. 218 Mich. 650 
188 N. W. 444. The case was retried, and resulted in a verdict, for plaintiff for 
the full amount of her claim, 

The trial court instructed the jury: 


“I charge you, gentlemen, that if Leo J. Quinn, at the time he was struck by 
the taxicab, had already released his hand from the street car and stepped away 
from it, but had not reached the ground or pavement with his foot or feet, or if 
he, when he was struck, had released his hand from the street car and had already 
reached the pavement or ground, but was still being carried towards the curb by 
the momentum of his stepping or jumping off, and away from the street car, even 
if he had taken one or more steps after reaching the pavement or ground, then he 
was, within the meaning of the policy of insurance, still traveling as a passenger 
upon the street car, and the defendant is liable in this case. 

“On the other hand, gentlemen, if Mr. Quinn had, at the time he was struck 
by the taxi, safely alighted from the street car, having released his hold of the 
hand rail, and had reached the pavement or ground, and was walking or running 
towards the curb, as a man ordinarily walks or runs, of his own volition, and was 
not, at the time he was struck, being carried towards the curb by the momentum 
of his stepping or jumping off the street car, then he was not, within the meaning 
of the policy of insurance, traveling as a passenger on the street car, and the plain- 
tiff in that event cannot recover in this case.” 


These paragraphs raise the important and controlling questions in the case. 
Defendant’s position, as | understand, is: 

(a) That a verdict should have been directed in its behalf, because the proofs 
did not show that Quinn was traveling as a passenger on the street car when he 
met his death. 

(b) Defendant is also at variance with the two paragraphs of the charge 
quoted, because it insists the proofs show that Quinn had left the car, reached the 
pavement, and completely disconnected himself from the car. 

(c) It is further contended that, as between plaintiff and the defendant, a dif- 
ferent rule should be applied than between plaintiff and the street car company on 
the question whether the insured was a passenger at the moment he was struck. 

[1] 1. Considering the last question, we are unable to see why any distinction 
should be made between the insurance company as a defendant and the street car 
company. At the time the provision, “while traveling as a passenger on a street 
car,” etc., was adopted by defendant and made a part of its contract, that phrase had 
well-understood meaning in the law, and it is reasonable to suppose that the mean- 
ing given to it bv the courts was well understood and considered by defendant be- 
fore making it a part of its double liability, and it was well known by both par- 
ties when the contract was made that, should the parties afterwards disagree upon 
the question of liability, the courts would probably give the laneuage the seme con- 
struction they had given it in cases where transportation companies were defendants 
We cannot asree with defendant in this suggestion. 

2. With this question eliminated, the important question gets around to this: 
Was Quinn a passenger on the street car when struck by the auto? In discussing 
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the question as to when the relation of carrier and passenger on street cars ter- 
minates, it is said: 

“The general rule just considered, that, in the case of a carrier having exclu- 
sive control or occupation of its tracks and stations, one traveling may still retain 
the status of a passenger after alighting from the carrier’s vehicle, is from the na- 
ture of things not applicable to carriers not so situated, as, for instance, in the 
case of persons traveling on street railway cars. While a person attempting to 
alight from a street car remains a passenger until he has accomplished the act of 
alighting in safety, and the carrier owes to the passenger attempting to alight that 
very high degree of care and attention which the law puts upon it generally, to the 
end of promoting the safety of its passengers, and will be liable for negligent injury 
to the passenger while so alighting, it is the generally accepted view that one who 
has alighted from a street car and is in safety upon the highway is no longer a 
passenger, but is thenceforth a traveler upon the highway, and subject to all the 
duties and obligations imposed upon such travelers, and the railway company is not 
responsible to him as a carrier for the condition of the street, or for his safe pas- 
sage from the car to the sidewalk.” 4 R. C. L. 1047, and cases cited. 


This rule is followed in Michigan: Spangler v. Railway, 152 Mich. 405, 116 
N. W. 373; Wilson v. D. U. R., 167 Mich. 107, 132 N. W. 762; Fuller v. D. U. R.: 
176 Mich. 135, 142 N. W. 572. In the last cAse cited it was said, quoting from 
Spangler v Railway, supra: 


“Ordinarily a passenger, having safely alighted from a street car, becomes at 
once a traveler upon the highway, and his duty and the duty of others towards 
him have no relation to the reciprocal duties which a moment before existed be- 
tween the carrier and himself. Creamer v. Railway Co., 156 Mass. 320, 31 N. E 
391, 16 L. R. A. 490, 32 Am. St. Rep. 456; Bigelow v. Railway Co., 161 Mass. 393, 
37 N. E. 367; Conway v. Railroad Co., 87 Me. 283, 32 Atl. 901; Id., 90 Me. 199, 38 
Atl. 110; Platt v. Railroad Co. 2 Hun (N. Y.) 124. But as a general rule it is 
the duty of the street railroad carrier to at least exercise proper care to see that 
the place of alighting is safe—not to stop a car for alighting passengers at a place 
known to be unsafe.” 


[2, 3] The question, therefore, is.whether Mr. Quinn had safely alighted on the 
pavement at the moment he was struck by the taxicab. If he had, he was a traveler 
upon the highway, and no longer a passenger. If he were in the act of alighting, or 
had not safely alighted, from the car when he was struck by the automobile, he was 
a passenger, within the meaning of this rule. For the purpose of determining this 
question, we have carefully read the testimony of the eyewitnesses of the accident 
Some of these witnesses were passengers on the train. Others were passengers in the 
taxicab, and some viewed it from the side of the street. It appears to us that the 
most favorable testimony for the plaintiff is the following: 

Mr. Phelps testified : 


“Q. Where was this man standing on the street car, Mr. Phelps; what portion 
of the car? A. He was standing on the front step, grasped hold of the hand bar 
there, of the motor car, almost right in front of me. 

“Q. At what particular time did the taxicab strike him, if you can remember? 
A. It looked to me, the way my eyes carried me to the sight, that he was struck 
at the time that he was leaving the car.” 


Mr. White testified : 


“Q. Did you see him struck by this machine, Mr. White? <A. Yes, sir: I did. 

“Q. When did it strike him? A. How is that? 

“Q. When did it strike him? A. When? 

“Q. Yes. A. Just as he got off the street car. 

“Q. Were you looking out in that direction, so that you could see the collision? 
A. It was right by me; I could not help but see it.” 





96 Insurance Law Journal, Vol. 62. [ Jan., 1924 


These two witnesses were in as favorable position to see Mr. Quinn when he 
left the car as any of the witnesses who testified. There were several other witnesses, 
and, while they all thought that the machine was very close to Mr. Quinn, when 
he left the street car, they differed slightly as to the distance. We are inclined to 
the opinion that the testimony of these two witnesses would justify an inference 
by the jury that Quinn was struck while in the act of alighting, and before he had 
safely alighted onto the pavement. ; 

Counsel, in a well-prepared brief, have argued. the question from the stand- 
point of the following decisions: Wallace v. Employers’ Liability Assurance Cor- 
poration, 26 Ont. L. Rep. 10; Creamer v. West End St. R. Co. (1892) 156 Mass 
320, 31 N. E. 391, 16 L. R. A. 490, 32 Am. St. Rep. 456; Platt v. Forty-Second 
Street, etc., Ferry R. Co., 2 Hun (N. Y.) 124; Anable v. Fidelity, etc., Co. (1906) 
73 N. J. Law, 320, 63 Atl. 92; Smith vy. City Ry. Co., 29 Or. 539, 46 Pac. 136, 780; 
Turner v. Fidelity & Casualty Co., of New York, 274 Mo. 260, 202 S. W. 1078, L 
R. A. 1918E, 381. We think, on examination of those cases, it will be found that, 
whenever any holding has been made in them which appears to be at variance with 
the rule here announced, it is due to a difference in the wording of the contract 
As, for example, in the case of Wallace v. Employers’ Liability Assurance Cor- 
poration, 26 Ont. L. Rep. 10, which is much stressed in the brief, the wording of 
the policy was “while riding as a passenger in or upon a public conveyance.” An 
analysis of this language will show a restricted meaning, as compared with the 
language used in this policy. 

The case was very closely tried by both parties and very fairly and properly 
submitted to the jury. We think the judgment should stand affirmed. 

Wiest, C. J., and McDonald, Sharpe, Steere, and Moore, JJ., concurred with 
Bird, J. 


Fe.tows, J. (dissenting). I am persuaded by a reading of this record that the 
verdict rendered was against the overwhelming weight of the evidence, and that 
a new trial should be granted for this reason. 

Clark, J., concurred with Fellows, J. 


—————__ > aoe 


COLUMBIA MUT. LIFE ASSUR. CO. v. PENN. (No. 23371.) 
(Supreme Court of Mississippi, Division B. Oct. 29, 1923.) 


97 Southern Reporter, 673. 


(Syllabus by the Court.) 
INSURANCE—RECOVERY FOR FRACTURE OF ONE BONE OF FORE- 

ARM UNAUTHORIZED UNDER CLAUSE PROVIDING FOR PAY- 

MENT FOR “COMPLETE FRACTURE OF ARM.” 

In a suit based upon a covenant of an insurance policy providing for the pay- 
ment of a benefit in the event of a complete fracture of an arm at or above the 
wrist, a recovery based upon proof of injury to and a fracture of only one bone of 
the forearm will not be upheld. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from Circuit Court, Lincoln County; D. M. Miller, Judge. 

Suit by J. S. Penn against the Columbia Mutual Life Assurance Company 
From a judgment for plaintiff, defendant appeals. Reversed, and judgment ren-- 
dered, 


Wells, Stevens & Jones, of Jackson, and A. A. Cohn, of Brookhaven, for ap- 
pellant. 
Naul & Yawn, of Brookhaven, for appellee. 
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Cook, J. Appellee, as plaintiff in the court below, filed his declaration in the 
circuit court of Lincoln county against appellant to recover the sum of $250 alleged 
to be due under two beneficiary covenants which the appellee held in the appellant 
society, claiming that the appellee had suffered a complete fracture of his left arm. 
and by reason thereof he had the right to recover under certain provisions of the 
covenants. The provision of covenant No. 2966 under which recovery is sought 
reads as follows: 


“Upon receipt of satisfactory proofs, including an X-ray photograph, indicating 
a complete fracture of arm at or above the wrist, or leg at or above the ankle, the 
society will pay one-twentieth of the value of this covenant, provided, however, that 
in no event will a second payment be made for the breaking of the same limb or 
limbs.” 

The clause in covenant No. 63245 upon which the declaration is based reads: 


“In the event of complete fracture of arm at or above the wrist or the complete 
fracture of leg at or above the ankle, this guest shall receive immediately, upon 
acceptance of proof of such disability, $100.00, but in no event shall more than 
$100.00 be paid for any such temporary disability.” 


To the declaration the appellant pleaded the general issue with notice there- 
under of special matter of defense. The pleas set forth in detail that the appellee 
did not suffer a complete fracture of the arm within the terms of the policy, and 
that there was no liability whatever, and also set forth in great detail other de- 
fensive matter which, under our view of this case, it will not be necessary to notice 
in this opinion. The cause was tried upon the issues and proof, and resulted in a 
verdict for the plaintiff, from which this appeal was prosecuted. 

There is no contention that both bones of appellee’s forearm were broken, and 
there is no evidence that the ulna was injured at all, but the proof offered by the 
appellee was to the effect that there was a complete fracture of the bone known as 
the radius, and the first question that arises on this record is whether a fracture of 
one bone of the forearm is a complete fracture of the arm within the meaning of 
the provisions of the two covenants as hereinbefore set out in full. The provisions 
of the policy contracts upon which’this suit is solely based provide a benefit for a 
complete fracture of the arm at or above the wrist and we are of the opinion that 
a fracture of one of the bones of the forearm is not a complete fracture of the arm 
within these provisions of the contracts. The word “fracture” connotes the break- 
ing of a hard substance and to have a complete fracture of the arm it is necessary 
that there be a complete break of all the bony substances in the arm, and, since there 
are two bones in the forearm, the radius and ulna, there can be no complete fracture 
of the forearm unless there is a break of both bones. The correctness of this view 
is indicated by the fact that section 400 of the Constitution of the society provides 
a benefit to be paid to the holder of a beneficiary covenant for the complete fractur- 
of one or both bones of the forearm, the amount of this benefit being different from 
that provided in one of the covenants sued on. At the trial this section of the con- 
stitution of the society was introduced in evidence, and it reads, in part, as follows: 


“Should the holder of a beneficiary covenant providing a benefit of this char- 
acter, while in good standing, suffer the complete fracture of the arm (humerus) 
at either extremity, or the shaft; or the complete fracture of one or both bones of 
the forearm (radius or ulna) either at extremities or shaft, * * * there shall 
be paid $100.00 immediately upon acceptance of proofs,” etc. 


The appellee contends that he is entitled. to recover not only by reason of the 
provisions of the covenants which are made the basis of his suit, but also because 
of the provisions of said section 400 of the constitution of the society. It is a suf- 
ficient answer to this contention however, to say that in the declaration which is the 
basis of this suit the appellee’s right of recovery is predicated solely upon the pro- 
visions of the policy contracts. The declaration contained no reference to this con- 
stitutional provision and certain it is that it did not seek to charge liability under 
the terms of this provision, and consequently no recovery in this suit can be upheld 
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in virtue of this constitutional provision. As to whether a new suit predicating lia- 
bility upon this provision can be maintained we express no opinion. 

It follows from the views herein expressed that the peremptory instruction re- 
quested by the defendant should have been granted, and therefore the judgment of 
the court below will be reversed, and judgment entered here for defendant. 

Reversed, and judgment for defendant. 


———_ - = 


POWERS v. TRAVELERS’ INS. CO. (No. 284.) 
(Supreme Court of North Carolina. Oct. 31, 1923.) 
119 Southeastern Reporter, 481. 


1. INSURANCE— EXEMPTION FROM LIABILITY FOR DEATH FROM 
FIREARMS HELD NOT MODIFIED OR LIMITED BY SUBSEQUENT 
LANGUAGE. 

Under a policy insuring against injuries or death from solely “external, vio- 
lent, and accidental means,” and providing that it should not cover injuries “re- 
sulting from any of the following, to wit: Aeronautics, * * * firearms, * * * 
or injuries * * * inflicted intentionally by the insured or any other person, sane 
or insane, * * * held, that the “firearms clause” was not modified or limited by 
the following quoted words as to fatal injury intentionally inflicted. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—IN ABSENCE OF STATUTE, INSURANCE COMPANIES 
MAY CONTRACT AS FREELY AS INDIVIDUALS. 
In the absence of statutory provisions, insurance companies may limit their lia- 
bility or impose whatever conditions they please, not inconsistent with public policy. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


3. INSURANCE-—-CONTRACT HELD NOT AMBIGUOUS, SO AS TO RE- 
QUIRE CONSTRUCTION FAVORABLE TO INSURED. 


A policy insuring against death and providing that it should not cover injuries 
“resulting from any of the following, to wit: Aeronautics, * * * firearms, 
* * * or injuries * * * inflicted intentionally by the insured or any other 
person, sane or insane, * * *” held not so ambiguous, in the matter of whether 
the death or injury by firearms must have been intentionally inflicted to render the 
exemption operative, as to require the adoption of a construction most favorable to 
the insured. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Superior Court, Pender County; Allen, Judge. 

Action by F. P. Powers, administrator of A. K. Powers, deceased, against the 
Travelers’ Insurance Company. Judgment for plaintiff, and defendant appeals. 
Error. 


The plaintiff’s intestate, a resident of Sanford, Fla., purchased the policy in 
question on June 14, 1920. He came to his mother’s home in Pender county the 
next day, and was killed on June 19. Wearing a white suit and a Panama hat, he 
left the house and walked out in the direction of the barn between 9 and 10 o'clock 
at night, and was shot by some one whom he did not recognize. He was carried 
into the house and said: 


“I walked out there; I thought I heard a noise at the barn, and just before I 
got there some one came out, and before I could speak he threw up his hands and 
shot me. I don’t know who it was unless it was somebody that took me for a’ 
haunt.” 
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It is admitted that the sole cause of his death was the gunshot wound. 
The following are the material parts of the policy: 


“The Travelers’ Insurance Company, Hartford, Conn., hereby insures the person 
whose name is written upon the stub of this ticket policy in the possession of the 
company, bearing even number and date herewith, against bodily injuries effected 
during the term of this insurance solely by external, violent, and accidental means 
in the manner following, subject to the conditions and limitations herein contained, 
to wit: (a) If such injuries shall, independently of all other causes, result in death 
within ninety days from the date of accident, the company will pay $2,500 in lieu 
of any other indemnity to the executors, administrators, or assigns of the insured.” 

“Additional provisions: (g) This insurance shall not cover disappearance nor 
injuries of which there is no visible contusion or wound on the exterior of the body 
of the insured, nor shall it cover accident, injury, disability, or death resulting 
wholly or partly from any of the following, to wit: Aeronautics, * * * firearms, 
fireworks, or explosives of any kind, nor shall this insurance cover suicide, sane or 
insane, or injuries, fatal or nonfatal, inflicted intentionally by the insured or by 
any other person, sane or insane. * * *” 


The plaintiff sued to recover $2,500 for the death of the insured, and it was ad- 
mitted that, if entitled to recover, he is entitled to this amount. 

The verdict was as follows: 

(1) Did plaintiff’s intestate come to his death from injury inflicted by the use 
of firearms? A. Yes. 

(2) Did plaintiff’s intestate receive a fatal injury intentionally inflicted by some 
person unknown, while sane or insane? A. No. 

The first issue was answered by consent. The defendant moved for judgment 
upon the verdict. Denied. Exception. Judgment. Exception. Appeal by de- 
fendant. 


Rountree & Carr, of Wilmington, for appellant. 
Stevens, Beasley & Stevens, of Warsaw, for appellee. 


Apvams, J. [1] The defendant’s motion for judgment upon the verdict should 
have been allowed. The first issue was answered by consent; and the contract in- 
sured the intestate against bodily injuries effected solely by external, violent, and 
accidental means as therein set out, subject to specific conditions and limitations. 
Among these limitations is this: That the insurance should not cover death result- 
ing wholly or partly from several designated agencies, one of which is “firearms.” 

[2] The insured and the defendant had the legal right to enter into the con- 
tract, and the parties are bound by its terms. 


“In the absence of statutory rovisions to the contrary insurance companies have 
the same right as individuals to limit their liability and to impose whatever condi- 
tions they please upon their obligations, not inconsistent with public policy; and ‘ 
the courts have no right to add anything to their contracts or to take anything from: 
them.” 14 R. C. L. 931; Roeh v. Protective Ass’n, 164 Iowa, 199, 145 N. W. 479, - 
51 L. R.A. (N. S.) 221, Ann. Cas. 1915C, 813; Lewis v. Accident Co., 194 Mass. 1, 
79 N. E. 802, 17 L. R. A. (N. S.) 714; Penn v. Ins. Co., 158 N. C. 29, 73 S. E. 99, 
42 L. R. A. (N. S.) 593; Id., 160 N. C. 400, 76 S. E. 262, 42 L. R. A. (N. S.) 597. 


In the case last cited Walker, J., said: 


“The plaintiff and defendant had the legal right to make any contract with 
each other, not unlawful in itself, both being at arm’s length and in the full posses- 
sion and enjoyment of their mental faculties. We must decide the case, therefore,. 
not by what we may think would have been a wiser and more discreet contract on 
the part of the plaintiff if he could have procured such a one, but by what is writ- 
ten in the contract actually made by them. Courts are not at liberty to rewrite 
contracts for the parties. We are not their guardians, but the interpreters of their 
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words. We must, therefore, determine what they meant by what they have said— 
what their contract is, and not what is should have been.” 


It is conceded that the first issue involves a question as to the proper construc- 
tion of paragraph “g” set out in the statement of the case. The plaintiff contends 
first that the “firearms clause” is modified by the subsequent words “or injuries, 
fatal or nonfatal, inflicted intentionally by the insured or by any other person, sane 
or insane,” so that the exemption from liability for death by “firearms” .should be 
construed as existing only when the fatal injury is intentionally inflicted. We can- 
not concur in this construction. By reference to the paragraph referred to, it may 
be seen that the various instrumentalities of accident or death are classified, and 
that the provision exempting the defendant from liability for death resulting wholly 
or partly from firearms includes also “fits,” “vertigo,” and “sleepwalking” (which 
preclude the idea of intention), and is independent of the succeeding clause, “nor 
shall this insurance cover * * * injuries * * * inflicted intentionally.” 

[3] The plaintiff next insists that if the first position is not tenable the con- 
tract is ambiguous and should be construed so as to resolve every doubt against the 
insurer and in favor of the insured. If the clause is ambiguous or if there is un- 
certainty as to its proper interpretation, it should be construed against the defendant 
rather than against the insured, on the ground that a written contract should, in case 
of doubt, be interpreted against the party by whom it was drawn. Bray v. Ins. Co., 
139 N. C. 390, 51 S. E. 922; Trust Co. v. Ins. Co., 173 N. C. 558, 92'S. E. 706. 


“But the rule is equally well settled that contracts of insurance, like other con- 
tracts, are to be construed according to the sense and meaning of the terms which 
the parties have used, and if they are clear and unambiguous their terms are to be 
taken and understood in their plain, ordinary, and popular sense. The strict rule 
of construction does not authorize a perversion of language or the exercise of in- 
ventive powers for the purpose of creating an ambiguity where none exists, nor 
does it authorize the court to make a new contract for the parties or disregard the 
evidence as expressed, or to refine away terms of a contract expressed with suffi- 
cient clearness to convey the plain meaning of the parties, and embodying require- 
ments, compliance with which is made the condition to liability thereon. Neither 
does the rule prevent the application of the principle that policies of insurance, like 
other contracts, must receive a reasonable interpretation, consonant with the ap- 
parent object and plain intent of the parties.” 14 R. C. L. 931. 


The language of the court in Penn'v. Insurance Co., supra, is directly in point: 


“While the rule is thoroughly settled that policies of this and like character are 
to be construed liberally, and that ambiguous provisions, or those capable of two 
constructions, should be construed favorably to the insured and most strongly against 
the insurer, plain, explicit language cannot be disregarded, nor an interpretation 
given the policy at variance with the clearly disclosed intent of the parties. Taking 
the policy in the case at bar by its four corners, it will admit of but one construc- 
tion.” 


sac 


The policy in question is a “ticket policy,” evidently intended to insure against 
injury or death in limited cases, and to circumscribe the scope of the defendant’s 
liability. It contains the unequivocal provision that the insurance shall not cover 
“accident, injury, disability, or death, resulting wholly or partly from * * * 
firearms,’ and, in the absence of ambiguity, there is no reason for disregarding the 
nlain meaning of the language by which the intention of the parties is expressed. 

— the verdict as returned judgment will be rendered for the defendant. 

Srror, 
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AUTO. 


AMES vy. AUTO OWNERS’ INS. CO, (No. 8) 
(Supreme Court of Michigan. Nov. 13, 1923.) 
195 Northwestern Reporter, 686. 


1. INSURANCE—ESTOPPEL; LETTER DENYING RECEIPT OF APPLI- 
CATION AND LIABILITY HELD NOT TO ESTOP SUBSEQUENT 
DENIAL OF CONTRACTUAL RELATION. 


Though insurance companies may be estopped by their conduct from claiming 
the benefit of forfeiture and breaches of condition when they do not put their re- 
fusal to pay upon such grounds, estoppel cannot be relied upon to bring into be- 
ing a contract of insurance, and a letter by an insurance company stating that it 
had not yet received application for a policy, and would not, therefore, acknowl- 
edge liability until it had definite proof that the application was made and put in 
the mail before loss occurred, would not estop it from asserting subsequently that 
no contractual relation existed. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
2. INSURANCE—GENERAL AUTHORITY OF AGENT HELD FOR JURY 


In an action on an automobile insurance policy, evidence held to raise a ques- 
tion for the jury whether the agent accepting the application for the policy was 
clothed with apparent authority to act generally for’ defendant in perfecting insur- 
ance. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


3. INSURANCE — AUTHORITY OF AGENT TO SOLICIT BUSINESS 

ONLY DOES NOT MAKE HIM GENERAL AGENT. 

Limited authority of an insurance agent to solicit business only does not make 
him a general agent for all purposes, and, though his authority be limited, he is 
still agent of the insurer, and not of the insured, which rule applies to mutual as 
well as stock companies. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


Error to Circuit Court, Menominee County; Richard C. Flannigan, Judge. 
Action by Louis C.. Ames against the Auto Owners’ Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed, and new trial granted. 


Dr. A. Sanders was the agent of defendant at.Stephenson. He was not au- 
thorized by the company to issue policies of insurance, but was furnished with a 
blank form of policy and blank ‘applications to which were attached receipts in 
form presently detailed, with a perforation making them detachable. Shortly be- 
fore June 16, 1920, Dr. Sanders approached plaintiff on the subject of insurance 
on a car recently purchased by him, and on that date plaintiff signed an applica- 
tion containing the following language: 


“TI hereby apply for a policy in the Auto Owners’ Insurance Company, Lans- 
ing, Michigan, covering the following described automobile, and understand that 
agents have no authority to make or alter conditions of policy conitracts issued 
herefrom.” 


Plaintiff had previously read the blank form of policy, which contained the fol- 
lowing language: 

“No condition or provision of this policy shall be waived or altered except by 
written indorsement attached hereon and signed by a properly authorized officer 
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of the company; nor shall notice to any agent, nor shall knowledge possessed by 
any agent or by any other person, be held to effect a waiver or change in any part 
of this contract. Upon the acceptance of this policy the assured and company mu- 
tually agree that its terms embody all agreements then existing between himself 
and the company, or any of its agents, relating to the insurance described herein, 
and understand, further, that agents have no authority to make or alter any condi- 
tions of this policy.” 


Plaintiff paid the agent $7.50, being the amount of the premium then computed 


by Dr. Sanders for insurance for one year, including loss by theft, and was given 
the following receipt: 


“Received from L. C, Ames at Stephenson, Michigan, this 16th day of June, 
1920, the sum of seven and 50/100 dollars, premium for insurance in the Auto 
Owners Insurance Company, Lansing, Michigan. Auto Owners’ Insurance Com- 
pany, Capital National Bank Bldg., Lansing, Michigan, by A. Sanders, Jr., Agent 
[Agents must sign here.] 


“Agents are required to receipt the applicant with this form.” 


Later Dr. Sanders discovered that he had incorrectly computed the premium 
and on June 23d or 24th plaintiff signed a similar application and paid the further 
sum of $3.50, and a like receipt was given him. It further appears from the testi- 
mony of Dr. Sanders that on June 24th he mailed to defendant the application, to- 
gether with his check for the premium less his commission. It appears from de- 
fendant’s testimony’ that neither the application nor check reached its home office 
On the evening of June ‘28th plaintiff's car was stolen, and the following day he 
notified defendant, and received the following reply: 

“July 1, 1920. 

“Mr. L. C. Ames, Stephenson, Michigan—Dear Sir: We have your letter re- 
porting theft of Overland car. Up to the present time we have not received your 
application to cover this car and therefore cannot accept the same as a liability un- 
til we have definite proof that the application was made and put in the mail be- 
fore the car was stolen. If it comes to light at a later date we will advise you 
concerning our position in the matter. Yours very truly, Auto Owners’ Insurance 
Company, by V. V. Moulton, Secretary-Treasurer. VVM—PT.” 


The trial judge entertained the view that defendant was estopped by this letter 
from making the defense it sought to make, i. e., that it had no contractual rela- 


tions with plaintiff, that it had waived such defense, and directed a verdict for 
plaintiff, " 


Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, Sharpe 
Moore, and Steere, JJ. 


Brown & Kelley, of Lansing, for appellant. 
Doyle & Barstow, of Menominee, for appellee. 


Frttows, J. (after stating the facts as above). [1] We are unable to follow 
the trial judge in his reason for directifig a verdict. This court has frequently 
held that insurance companies are estopped by their conduct under certain cir- 
cumstances from claiming the benefit of forfeitures and breaches of condition when 
they do not put their refusal to pay on such grounds, but this court has not gone 
so far as to bring into being a contract of insurance by estoppel alone. In the 
recent case of Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 242 
this court had this question before it, and it was there held (we quote from the 
syllabus) : 


“The doctrine of waiver and estoppel has largely been applied in cases where 
the insurance companies have relied on forfeitures, and the courts have held that 
if the companies have led the other party, to his prejudice, to his expense, to un- 
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derstand that such forfeitures would not be insisted upon, then the companies 
would be estopped from asserting such defenses. But the doctrine of waiver and 
estoppel cannot be applied so as to create a liability not created by the contract 
or to create a liability contrary to the express provisions of the contract which the 
parties made.” 


Upon the authority of that case we must hold that defendant was not estopped 
by the letter of July 1 from insisting that it had no contractual relations with plain- 
tiff. The letter had its proper place in the case, and we shall have occasion to re- 
fer to it later. 

[2, 3] We cannot, however, follow defendant’s contention that the court should 
have directed a verdict upon the ground that it appeared undisputedly that the 
agent only had authority to accept applications, and that plaintiff had no right to 
assume that he had the authority of a general agent. In the recent case of John- 
son v.. Yorkshire Insurance Co. (Mich.) 195 N. W. 45, we had before us a case of 
an oral contract of insurance, We there pointed out the facts necessary to estab- 
lish liability. That case is quite similar to the one now before us. In that case, 
however, the agent had the authority of a general agent. Manifestly, if the agent 
in the instant case was held out by the company, and by it clothed with the ap- 
parent authority of a general agent, and plaintiff relied upon such apparent author- 
ity, and so dealt with him, defendant could not defeat recovery by secret limitations 
of the agent’s power. Limited authority of an agent to solicit business only does 
not make him a general agent for all purposes (Randall v. Travelers’ Ins. Co., 206 
Mich. 418, 173 N. W. 388); but, even though his authority be limited, he is the 
agent of the insurer, not of the insured, and this rule applies to mutual as well as 
stock companies (Blake v. Ins. Co., 194 Mich. 589, 161 N. W. 890). 

The general public transact their business with insurance companies through 
representatives of such companies, without actual notice of any limit upon the au- 
thority of such representatives. The agent is usually clothed with at least apparent 
authority to transact the business in hand, i. e., the effectuating of insurance. In 
Tubbs v. Insurance Co., 84 Mich. 646, 48 N. W. 296, we quoted with approval the 
following language from Insurance Co. v, Wilkinson, 13 Wall. 222, 20 L. Ed. 617: 


“The powers of the agent are, prima facie, co-extensive with the business in- 
trusted to his care, and will not be narrowed by limitations not communicated to 
the person with whom he deals.” 


See, also, Pollock v. German Fire Ins. Co., 127 Mich. 460, 86 N. W. 1017; 
Greenwich Ins. Co. v. Waterman, 54 Fed. 839, 4 C. C. A. 600; Walsh v. 2tna Life 
Ins. Co., 30 Iowa, 133, 145, 6 Am. Rep. 664. In the last-cited case it was said: 


“The defendant cannot be permitted to escape liability from the acts or repre- 
sentations of an agent in the course of its business which he is authorized to trans- 
act. whereby a party dealing with it is induced to pay money in the belief that he 
will receive security in return. The agent of defendant, as we have seen, was em- 
powered to receive payments made to defendant in the course of its business. The 
plaintiff could well rely upon the representations of the agent that the payment to 
him was the regular course to pursue in order to obtain the permit required. If 
the acts of defendant and its agent induced the belief on the part of plaintiff that 
the permit was issued upon the payment of the money to the agent, defendant is 
estopped to deny it.” 


So far as this record discloses Dr. Sanders did not inform plaintiff that de- 
fendant had limited his authority. Plaintiff could well have assumed, and probably 
would be bound to assume from the language of the application and the blank 
form of policy that the agent was not authorized to deviate from the form of pol- 
icy then in use by defendant; it was the form adopted by the company and ap- 
proved by the Commissioner of Insurance; its conditions were not made and could 
not be changed by the agent; but plaintiff was not bound to know and could hardly 
be expected to know that the agent was without authority to bind his principal in 
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strict accordance with the provisions and conditions of the policy. The agent was 
sent out with blank applications to which were attached blank receipts with perfo- 
rations making them detachable, and we think the signature to these receipts might 
be given some significance by the jury. While there was a dotted line for the 
signature of the agent they purported to be and were executed in the name of the 
company acknowledging it (not the agent) had received the premium for the in- 
surance. When the plaintiff, holding such a receipt, suffered a loss by theft, he 
promptly notified defendant, and was met by the claim that it had not received his 
application, and would not assume liability “until we have definite proof that the 
application was made and put in the mail before the car was stolen.” Nothing was 
then said about want of authority of the agent to bind defendant. We are per- 
suaded that there was sufficient in the evidence to justify the submission to the 
jury of the question of whether the agent was clothed with apparent authority to 
act generally for defendant in perfecting insurance. 

While the case must be reversed for the error pointed out, a new trial must 
be granted. Defendant will recover costs of this court. 


—___~<.— 


VIGLIOTTI v. HOME INS. CO., NEW YORK. 


(New York Supreme Court, Appellate Division, Second Department. October 
19, 1923.) 


201 New York Supplement, 407. 


2. INSURANCE—CONDITIONAL BUYER CAN RECOVER FULL VALUE 
OF AUTOMOBILE, THOUGH PART OF PURCHASE-MONEY NOTES 
WERE UNPAID. 

Where an automobile was stolen from conditional buyer, he can recover its 
full value from insurer, though he had not paid all of the purchase-money notes 
(For other cases, see Insurance, Dec, Dig. § 503.) 


3. INSURANCE—CONDITIONAL BUYER’S INSURABLE INTEREST NOT 
LIMITED TO AMOUNT PAID ON PURCHASE PRICE. 
A conditional buyer. of an automobile has an insurable interest, and this inter- 
est is not limited to the amount of cash paid on the purchase price. 
(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Appeal from Supreme Court, Queens County. 

Action by Antonio Vigliotti against the Home Insurance Company, New York 
From a judgment for plaintiff, and an order denying its motion for new trial, de- 
fendant appeals. Judgment and order affirmed. 


Argued before Kelly, P. J., and Rich, Jaycox, Manning, and Young, JJ. 


Frank N. Crosby, of New York City, for appellant. 
Frank J. Slattery, of New York City, for respondent. 


Ketty, P. J. [1] This was an action to recover the value of an automobile 
stolen from plaintiff, as to which defendant had insured plaintiff against loss from 
theft. The plaintiff was in possession of the automobile under a conditional bill 
of sale, title to remain in the seller until payment of the full consideration. The 
balance unpaid was secured by plaintiff’s notes for installments payable every 30 
days, with provision that on default in payment of any note the entire amount of 
the consideration unpaid should be due at the option of the seller. Plaintiff had 
also secured an indorser on his notes, which contained a provision for confession 
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of judgment for the full amount in case of default in payment of any one of the 
notes. The existence of the conditional contract and the fact that part only of the 
consideration had been paid in cash was stated in plaintiff’s application for insur- 
ance, and the existence of the lien or right of the seller was expressly stated upon 
the face of the insurance policy: “Lien known to Home Insurance Company.” 
The plaintiff had paid the installment notes as they fell due, down to the date of 
the theft of the automobile. It cannot be questioned that, as between plaintiff and 
the seller, the theft of the car furnished no defense to the liability on the outstand- 
ing notes. 

[2] The learned trial justice said to the jury that the only question was 
whether the automobile had been stolen and what was it worth at the date of the 
theft. The defendant requested the court to charge that the amount of plaintiff’s 
recovery was limited to the value of the car, less the amount due the seller at the 
date of the theft, and the request was refused. This is the only exception argued 
upon the appeal. There were certain separate defenses pleaded in the answer as to 
conditions imposed by riders which defendant alleged were attached to the policy 
requiring use of a locking device upon the automobile, and some reference was 
made on the trial to failure to file proof of loss. The plaintiff denied that there 
were any riders upon the policy delivered to him, and there was no competent evi- 
dence on behalf of defendant that the riders were attached to the policy when it 
was delivered, and in any event there was no evidence of any breach of the condi- 
tion as to the locking device, and the court so charged without exception. As to 
the proof of loss, the court properly held that the answer admitted the receipt of 
loss, and defendant’s counsel said: 


“T am inclined to agree with your honor as to that. We are not stressing that 
We are stressing the matter of ownership.” 


The jury found a verdict for plaintiff for $800, the value.of the automobile 
at the date of the theft. 

[3] Upon the evidence in this case the plaintiff had an insurable interest in the 
automobile at the date of the issuance of the policy and at the date of the theft, 
and this insurable interest was not limited to the amount of cash paid on account 
of the purchase price. Plaintiff was liable for the full purchase price. As to the 
balance due at the date of the theft, his notes were outstanding. Indeed, the notes 
provided that on default of payment of any one of them the whole consideration 
price became due at the election of the seller, who was entitled to enter a judgment 
against plaintiff by confession for the full amount. The policy was a personal 
contract between insurer and insured, not a contract running with the property, and 
the insurance money was payable to plaintiff without regard to the nature or ex- 
tent of his interest. Plaintiff's insurable interest was, first, the money actually 
paid; and, second, his outstanding liability for the balance due. He was entitled 
to recover the whole amount of the loss, not exceeding the amount of the insurance. 
regardless of the nature and extent of his peculiar interest. Dakin v. Liverpeol & 
L. & G. Ins. Co., 13 Hun, 122, affirmed 77 N. Y. 600; Hudson v. Glens Falls Ins. 
Co., 218 N. Y. 133, 112 N. E. 728, L. R. A. 1917A, 482; Ryan v. Agricultural Ins. 
Co., 188 Mass. 11, 73 N. E. 849; Carpenter v. Providence-Washington Ins. Co., 16 
Pet. (U. S.) 495, at page 501, 10 L. Ed. 1044; Joyce on Insurance (2d Ed.) §§ 895, 
98la, and cases cited. The judgment and order appealed from should be affirmed. 
with costs. 


Judgment and order unanimously affirmed, with costs to respondent: 
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ALLGOOD v. HARTFORD FIRE INS. CO., INC. (No. 300.) 
(Supreme Court of North Carolina. Nov. 7, 1923.) 
119 Southeastern Reporter, 561. 


1. INSURANCE— UNDER THEFT POLICY INSURED ONLY REQUIRED 
TO USE DILIGENCE OF PRUDENT MAN IN LOCKING AUTOMO- - 
BILE. 


An automobile theft policy, requiring insured to use all diligence and care “in 
locking the automobile when leaving same unattended,” merely required insured, in 
leaving the automobile unattended, to use such diligence as a man of ordinary pru- 
dence would exercise under similar circumstances, and failure to lock did not neces- 
sarily defeat recovery. 


(For other cases, see Insurance, Dec. Dig. § 428.) 


2. INSURANCE— PRIMARY OBJECT OF INSURANCE IS TO INSURE 
CONSIDERED IN CONSTRUING POLICY. 


While the courts protect insurers against unjust claims and enforce regulations 
necessary for their protection, in construing a policy it must not be forgotten that 
the primary object of all insurance is to insure. 


(For other cases, see Insurace, Dec. Dig. § 146[1].) 


3. INSURANCE— WHETHER FAILURE TO LOCK AUTOMOBILE CON- 
STITUTED LACK OF DILIGENCE HELD FOR JURY. 


In action on automobile theft policy, evidence held to make question for jury 
as to whether insured complied with requirement that he use diligence and care in 
locking automobile when unattended. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Superior Court, Cumberland County; Sinclair, Judge. 
Action by Dr. R. A. Allgood against the Hartford Fire Insurance Company, 
Inc. From a judgment of nonsuit, plaintiff appeals. Error. 


This was a civil action by plaintiff against the defendant to recover the value of 
an automobile that was stolen. The plaintiff had a policy of “fire and theft insur- 
ance” on the car in the defendant company. The paragraphs of the complaint and 
answer, necessary for an understanding of the case, are as follows: 

Complaint paragraph: 


“1. That on the 10th day of February, 1922, the plaintiff was the owner and in 
possession of a 1922 model, six-cylinder, Buick roadster automobile, factory or 
serial No. 692901, motor No. 737784. That said automobile and equipment at that 
time was reasonably worth the sum of $1,606.83. 

“2. That on the said date of February 10, 1922, the plaintiff insured the said 
automobile with the defendant, through its local agent at Fayetteville, N. C. (the 
Fayetteville Insurance & Realty Company), for the sum of $1,285, the term of said 
policy heginning at noon on the 10th day of February, 1922, and ending at noon on 
the 10th day of February, 1923, said policy insuring said car against fire and theft, 
and that an said date of Februay 10, 1922, the defendant issued and delivered to the 
plaintiff its policy of insurance No. 10070 thereon in the sum of $1,285, which policy 
is now in possession of the plaintiff and will be produced in court at the trial of 
this case and is asked to be taken as a part thereof. 

“3. That said automobile was stolen from the plaintiff on October 30, 1922; that 
at the time said car was stolen it was parked on the premises of the plaintiff about 
20 steps from his house. That plaintiff left said car parked for a very short while, 
stepped into the house and returned within about ten minutes after leaving said 
car, and it had been stolen.” 
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Answer paragraph: 


“1. That the allegations of paragraph 1 of the complaint are admitted, except 
the statement in said paragraph “that said automobile and equipment at that time 
was reasonably worth the sum of $1,606.83,’ and that, as to said allegation, the de- 
fendants deny the same. 

“2. That the allegations of paragraph 2 of the complaint are admitted, and, 
further answering the said paragraph, the defendant says: That the said policy 
contained the following stipulation and agreement, to wit: ‘In consideration of a 
reduction of premium,. it is warranted by the insured that the automobile insured 
under this policy will be continuously equipped with a locking device known as 
Johnson lock (approved by the Underwriters’ Laboratories of the National Board of 
Fire Underwriters, and bearing their label). The insured undertakes, during the 
currency of this policy, to use all diligence and care in maintaining: the efficiency of 
said locking device and in locking the automobile when leaving same unattended’ 
That, in consideration of said agreement on the part of the insured, there was a 
reduction of the premium on said policy, and the insured, as the defendant is in- 
formed and believes, did equip the said car with a locking device, known as Johnson 
lock, but that, on the 30th day of October, 1922, the day reported by the plaintiff 
that the said automobile was stolen, the said plaintiff wrote, under date of Novem- 
ber 23, 1922, that his car was left in front of his house, and that upon leaving his 
car he did not lock the same and the car was unattended, and that at said time, 
due to the failure of the plaintiff to lock the said car when leaving it unattended, in 
accordance with the stipulation and agreement contained in said policy, and the pro- 
visions thereof hereinbefore quoted, said car was stolen, ‘and if the said car had 
been locked, it being equipped with a locking device, known as the Johnson device, 
that it could not:have been stolen, but would have been safe from theft at said time, 
or, if the said plaintiff had left the car attended by some person at said time, it 
would not have been stolen. 

“3. In answer to the allegations of paragraph 3, the defendant says that it had 
been informed by the plaintiff that the said automobile was stolen from the plaintiff 
on Octobr 30, 1922. That, at the time said car was stolen, it was left by the plain- 
tiff in the street about 20 feet from his house. That the said car was left unlocked 
and unattended, and in consequence thereof the said car was stolen, and, as herein- 
before stated in this answer, if the plaintiff had complied with his undertaking and 
agreement, as contained in the policy and as hereinbefore quoted, and in view of 
which he was given a reduction in the premium on the insurance on the said car, the 
said car would not have been stolen, and, except as herein admitted, the allegations 
of paragraph 3 are untrue and are denied.” 


The testimony of Dr. R. A. Allgood was as follows: 


“I am the plaintiff in this action. On October 30, 1922, I was the owner of a 
Buick roadster automobile. Had car insured for $1,295. I purchased car on Feb- 
ruary 10, 1922, and paid for car and equipment $1,606.83. The car was stolen 
from me on October 30, 1922. It was on Tuesday night about 7 o’clock. I had been 
on the hill to make a call, and was due at the Lions Club at 7:30. I came by my 
house for the purpose of shaving. The back porch light to my house was on. I 
thought my folks were at home. I went into my back yard. Drove my car into 
my private driveway, just off the street, which is in the rear of my house. I drove 
my car up not entirely up beyond or behind the house but just out of McGilvary 
street. The car was just inside my driveway. The driveway is up an incline. I 
parked the car ahout 40 feet from my house. The light from my-.back porch made 
it light where the car was. I thought my mother, wife, and the boy that I had 
employed working around the house were at home. I went in the house and found 
that no one was at home. I went in the bathroom to shave. I heard some cars 
pass by the house, but I am positive if this car of mine, from where I left it, if the 
motor had been started I could have heard it. I heard no car start. I shaved, and 
immediately after I shaved I came out. I was not gone from the car exceeding 10 
minutes. The street runs by the side of my house, is on a hill. My private drive- 
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way is on a slant from McGilvary street. It is on a slant and a car will roll from 
my house to Winslow street, about three blocks away. I was never more than 50 
feet from my car, and was not gone exceeding 10 minutes. I reported loss of car 
to the chief of police or the desk sergeant, also reported loss to Mr. Goudy. When 
I found the car was gone, I telephoned to the office of Dr. McGougan, with whom 
I practice, for Dr. McGougan’s driver to come after me. I could not find the num- 
bers and called Mr. Goudy to come down, and we found the numbers. Mr, Goudy 
works for Dr. McGougan and myself. We reported the loss and numbers within 
30 minutes after the car had been stolen. I reported the loss to the company and 
filed the proof of loss. Car and equipment was worth at least $1,200 when stolen.” 


On cross-examination, Dr. Allgood said, in part: 

“Have been practicing physician nine years. Have lived in Fayetteville. The 
car was equipped with what is known as Johnson locking device. I usually locked 
it unless I thought there was no danger and it was safe. The car was not locked 
at the time it was stolen. When I leave the street to drive in my private driveway 
I have to go up an incline. It was necessary to put on brakes to hold the car where 
I left it. It was an easy matter for the car to be moved down my driveway with- 
out starting the motor; all you would have to do would be to release the brakes, 
and it would roll into the street and.then down the street probably three blocks 
without sarting the engine. This was a six-cylinder car, the largest model roadster 
the Buick people make. It was dark when I went home on the evening of October 
30th. No member of my family was at home. I thought they were there. I did 
not give instructions to any one to watch the car while I was in the house, because 
it was in hearing distance of me. I expected to find the members of my family in 
the house. After being in the house not exceeding ten minutes, I came out, the car 
had disappeared, and has not been seen or heard of since, as far as I know. Any 
one walking along the sidewalk by my house could easily observe the car in the 
driveway where I left it. The driveway is in the rear of the house or down by the 
side of the house. A street runs by the side, and the driveway goes in the rear. 
1 live on a corner with a street on the front of the house and a street on the side. 
The driveway goes in parallel with the street on the front of the house. I put the 
car in the driveway the rear of the car being only a few feet from the sidewalk. 
I was not more than 50 feet away from the car at any time. The weather was 
cool at that time, and the windows were closed. The back door from the rear 
porch into the kitchen was open, that is the reason I thought some of my family 
were there. I shaved in the bathroom. The bathroom, with reference to the 
kitchen door, is just beyond the kitchen, then there is one door which has a curtain 
between the kitchen and the bathroom. There is not much automobile driving 
around my house. The street by there is not a main thoroughfare. I heard two or 
three automobiles pass by my house while I was in there. I am positive that I 
could have heard the motor of my car start if it had been started where I left it. 
The brakes on the car could have been released, and it would have rolled some 
distance from the house without having to start the engine.” 


The plaintiff then offered in evidence insurance policy No. 10070, the Hartford 
Fire Insurance Company of Harford, Conn., issued to Dr. R. A. Allgood; amount 
of insurnce, $1,285; rate, $2.29; premium, $29.51; perils, insurance against fire and 
theft; term of policy begins noon on the 10th day of February, 1922, and ends at 
noon on the 10th day of February, 1923; property covered by insurance, 1922, 
Buick roadster, factory or serial No. 692901, motor No. 737784. Attached to, and 
made a part of, this policy is the following: 


“New York Underwriters’ Agency. 
A. & J. H. Stoddart. 
“Automobile Department. Locking Device Warranty. Private Pleasure Type Cars. 
“February 10, 1922. 
“Agency at Fayetteville, N. C. 
“In consideration of a reduction of premium, it is warranted by the insured that 
the automobile insured under this policy will be continuously equipped with a lock- 
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ing device known as Johnson lock (approved by the Underwriters’ Laboratories of 
the National Board of Fire Underwriters and bearing their label). 

“The insured undertakes, during the currency of this policy, to use all diligence 
and care in maintaining the efficiency of said locking device and in locking the au- 
tomobile when leaving same unattended. 

“Attached to and forming part of policy No. AU10070 Hartford Fire Insurance 
Company, Hartford, Conn. 

“Fayetteville Ins. & Realty Co., 
“By Chas. V. Sharpe, Agent.” 


At the close of plaintiff's evidence, defendant moved for judgment as of non- 
suit. Motion was allowed, and plaintiff excepted and appealed to this court, and 
assigned as error: 


“That the court erred in allowing the defendant’s motion to nonsuit at the close 
of the plaintiff’s evidence, in that there was sufficient evidence to raise issues to be 
submitted to the jury, and this constitutes the plaintiff’s first and only exception.” 


W. C. Downing, of Fayetteville, for appellant. 
Manning & Manning, of Raleigh, for appellee. 


CuiarKkson, J. [1] The only legal question involved in this case is as to the 
meaning of the rider on the “fire and theft insurance policy,” and if, under all the 
evidence, taken in a light most favorable to plaintiff, on the motion of nonsuit, there 
was any evidence to go to the jury. 

The court below, on all the evidence, nonsuited the plaintiff. The automobile 
was continuously equipped with a locking device known as the Johnson lock. Every 
provision of the policy was fully complied with, and the only defense the defendant 
has set up to defeat plaintiff in recovering the value of his automobile is the follow- 
ing clause in the rider to the policy: 


“The insured undertakes, during the currency of this policy, to use all diligence 
and care in maintaining the efficiency of said locking device and in locking the auto- 
mobile when leaving same unattended.” 


The policy was in full force and effect. The plaintiff (the insured) had used 
all diligence and care in maintaining the efficiency of the locking device. The only 
contention that the defendant makes to avoid its liability is, as we construe the 
language, that plaintiff did not use all diligence and care in locking the automobile 
when leaving same unattended. 

[2] The language of the rider is ambiguous and not clear. The rider on its 
face indicates it was a form prepared by defendant. If the defendant intended that 
the automobile should be locked “when leaving same unattended,” it could have 
said so in plain language. The defendant no doubt has men skilled to draw its in- 
surance policies and riders. The rider could have been drawn in simple language, 
well understood by all—for example “the insured undertakes, during the currency 
of this policy, to always lock the automobile when unattended.” 


“While we should protect the companies against all unjust claims and enforce all 
reasonable regulations necessary for their protection, we must not forget that the 
primary object of all insurance is to insure.” Grabbs v. Ins. Co., 125 N. C. 399, 34 
S. E. 506. 


Walker, J., in Bray v. Insurance Co., 139 N. C. at page 393, 51 S. E. at page 
923, says: 


“If the clause in question is ambiguously worded, so that there is any uncer- 
tainty as to its right interpretation, or if for any reason there is doubt in our minds 
concerning its true meaning, we should construe it rather against the defendant, 
who was its author, than against the plaintiffs, and any such doubt should be re- 
solved in favor of the latter, giving, of ‘course, legal effect to the intention, if it can 
be ascertained, although it may have been imperfectly or obscurely expressed.” 
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See Guarantee Corporation v. Electric Co., 179 N. C. 406, 102 S. E. 636; Under- 
wood v. Ins. Co., 185 N. C. 540, 117 S. E. 790, and cases cited. 

We think a reasonable and righteous interpretation of the rider would mean that 
the car would be left unattended, but when the owner leaves it unattended he should 
use “all diligence and care,” that is, all reasonable diligence and care, the pertinent 
rule being such care as a man of ordinary prudence would exercise under the same 
or similar circumstances. 9 C. J. p. 1288; Asbury v. Railway Co., 125 N. C. 568, 
34 S. E. 654; Drum v. Miller, 135 N. C. 208, 47 S. E. 421, 65 L. R. A. 890, 102 Am. 
Rep. 528. 

[3] Applying the above rule of law to a just interpretation of the language of 
the rider, we are of the opinion that the court below, under the facts in this case, 
erred in granting the nonsuit. : 

The jury, from the facts and circumstances of this case, and the law as we in- 
terpret it, shoud say whether the plaintiff is entitled to recover or not. 

For the reasons given, there is error. 


Error. 
I 


COLUMBIA INS. CO., JERSEY CITY, N. J., v. CHATTERJEE. (No, 13427.) 
(Supreme Court of Oklahoma. Oct. 16, 1923.) 
219 Pacific Reporter, 102. 


(Syllabus by the Court.) 
1. INSURANCE—“COLLISION” DEFINED. 


“Collision” means the act of one object coming violently in contact with an- 
other in motion or standing. 
(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second Series, Col- 
lision. ) 


2. INSURANCE—OBJECTS WHICH MAY BECOME SUBJECTS OF COL- 

LISION STATED. 

An object which may become the subject of a collision as contemplated by. an 
insurance policy, which makes no exceptions, is any tangible thing, visible or capa- 
ble of discernment by the senses, which offers an impediment to other objects in 
motion. 

(For other cases, see Insurance, Dec, Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second Series, Ob- 


3. INSURANCE — INJURIES BY COLLISION OF AUTOMOBILE WITH 
EMBANKMENT OF EARTH HELD WITHIN ACCIDENT POLICY; 
“OBJECT”; “COLLISION.” 

An embankment of earth is an object within the contemplation of the law of 
an accident insurance policy, and an automobile which'runs into it collides with an 
object. The injuries suffered by the collision comes within the provisions of an 
accident policy, insuring against “accidental collision.” 


(For other cases, see Insurance, Dec. Dig. § 424.) 


4. INSURANCE—INJURIES RECEIVED BY OVERTURNING OF AUTO- 
MOBILE AS RESULT OF COLLISION RECOVERABLE UNDER ACCI- 
DENT POLICY; “COLLISION.” 

Where the overturning of an automobile is the result of a collision, any injury 
suffered by the overturning is the indirect result of the collision, and recoverable 
under a policy ‘insuring against “accidental collision.” 


(For other cases, see Insurance, Dec, Dig. § 424.) 
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Commissioners’ Opinion, Division No. 4, 

Appeal from District Court, Muskogee County; Benjamine B. Wheeler, Judge 

Action by S. N. Chatterjee against the Columbia Insurance Company, Jersey 
City, N. J. From a judgment for plaintiff, defendant appeals. Affirmed. 


Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 
Leahy & Brewster, of Muskogee, for defendant in error. 


STEPHENSON, C. [1-3] The plaintiff commenced his action on October 28, 1921 
against the defendant in the district court of Muskogee county, for recovery of an 
automobile accident insurance policy. The plaintiff alleged that he was driving 
south on the Jefferson Highway, and, near a sharp turn in the road, he discovered 
an automobile approaching in his direction. The plaintiff alleged that he sud- 
denly turned to the right to avoid colliding with the approaching automobile, and 
collided with an embankment of earth which caused the automobile to turn over 
and wreck itself against the embankment. The plaintiff alleged that he suffered 
damages in the sum sued for, by reason of the injuries to his automobile. The pol- 
icy sued on insured the plaintiff against injury to his automobile resulting from 
“accidental collision.” The policy does not make an exception of any objects 
Plaintiff testified both in direct and cross examination that, in turning his auto- 
mobile to avoid colliding with the approaching automobile, it collided with the 
embankment of earth on the side of the roadway, which caused the automobile to 
turn over. The only witness put on the stand by the defendant who testified with 
reference to the roadway said that an embankment paralleled the read. There was 
no dispute presented by the testimony of the plaintiff or defendant on the questior 
of the car colliding with the embankment. In this situation, it became a questior 
for the trial court to determine whether the collision with the embankment result- 
ing in turning the car over and damage thereto constituted liability against the 
defendant under the policy sued on. 

The policy makes no exception relative to objects, so it became a question as 
to whether or not the embankment was such an object as might become the sub- 
ject of “accidentdl collision” under the policy. An object may be defined as any 
tangible thing, visible or capable of discernment by the senses, which offers an im- 
pediment or resistance to another object in motion. It ‘is immaterial whether the 
object collided with be in motion or standing still. The weight of opinion is that 
water and land are objects within the meaning of the law of accident insurance 
policies, and an automobile which runs into either or both collides with an object 
Howard G. Harris v. American Casualty Cc., Reading, Pa,. 83 N. J. Law, 641, 85 
Atl. 194, 44 L. R. A. (N. S.) 70; Ann. Cas. 1914B, 846; 14 R. C. L. 1273,.§ 450; 
Berry on Damages (3d Ed.) § 1722; Babbit on Motor Vehicles (2d Ed.) 788; 
Southern Casualty Co. v. Johnson (Ariz.) 207 Pac. 987; Universal Service Co. v 
American Insurance Co., 213 Mich. 523, 181 N. W. 1007, 14 A. L. R. 183. 

[4] It is immaterial that the car may turn over and be damaged, if the turn- 
over is the result of a collision in the first instance, because the injury to the car 
in the turnover is as much due to the collision, though indirect, as if the upset 
had not occurred, Under a policy containing .a provision excluding damages re- 
sulting from collision due wholly or in part to upsets, a recovery cannot be de- 
feated where the upset or turn over is the result of a collision. Southern Casualty 
Co. v. Johnson, supra; Harris v. American Casualty Co., supra. 

Some of the cases cited by plaintiff in error rest on accident policies, except- 
ing curbing, ditches, and embankment as objects of collision, and are therefore not 
applicable to the rule that ought to be applied where no exception of objects is 
made in a policy insuring against accidental collision. Where the policy insures 
against accidental collision, the term is broad enough to include any subject that 
may be the object of a collision resulting in damages to the automobile. 

[5] The facts in the instant case are very similar to the facts in the case of 
Southern Cas. Co. v. Johnson, supra, in which the Supreme Court of Arizona up- 
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held the plaintiff's right to recover. The various assignments of error in this case 
go to the question of plaintiff’s right to recover, and as the facts are undisputed, it 
is merely a question as to whether the facts proven constitute a cause of action in 
favor of the plaintiff, and against the defendant. The weight of authority is in 
favor of plaintiff’s right to recover upon the undisputed facts in this case. 
Therefore we recommend that this cause be affirmed, 
Shackelford and Dickson, CC., concur. 


Per CurtAM. We have examined the record carefully upon the petition for 
wehearing filed by the defendant in error, and have reached the conclusion that the 
opinion prepared by the Commission and filed on the 3d day of July, 1923, affirm- 
ing the judgment of the trial court, is correct and should be approved by the court, 
and adopted. 

It is therefore ordered that the second opinion in the case prepared by the 
Commission, reversing the judgment of the trial court, shall be stricken from the 
files, and that the first opinion above referred to shall be filed in lieu thereof, and 
adopted and approved as the opinion of the court, and that all pending petitions 
for rehearing shall be and the same are hereby denied. 
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SURETY. 


MARYLAND CASUALTY CO. v. CITY OF CINCINNATI er at. (No. 247.) 
(United States District Court, S. D. Ohio, W. D. March 19, 1923.) 
291 Federal Reporter, 825. 


1. INSURANCE—SURETY REINSURING PART OF LOSS HELD BOUND 
TO ACCOUNT PRO TANTO FOR ANYTHING RECEIVED. 


Where contractor’s surety reinsured itself against one-half its loss in two 
other companies from which it received a certain sum in adjustment of their lia- 
bility, it was bound to account to them pro tanto for what it might recover by as- 
sertion by way of subrogation of rights of contractor and city with which contract 
was made. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE—SURETY REINSURING PART OF LOSS ENTITLED TO 
SUE IN ITS OWN NAME, BUT RECOVERY WOULD BE IN PART 
FOR BENEFIT OF REINSURERS. 


Where contractor’s surety reinsured one-half of its loss on its bond, it was not 
thereby prevented from suing in its own name for full amount to which it was 
entitled by subrogation to rights of contractor and other party to the contract, but 
recovery would be for interests of itself and its reinsurers as their interests might 
appear. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


In Equity. Action by the Maryland Casualty Company against the City of 
Cincinnati and others. Decree for plaintiff as stated in the opinion. 


Nichols, Morrill, Stewart & Ginter, of Cincinnati, Ohio, and George Cushwa 
of Baltimore, Md., for plaintiff. 

Michael Muller, of Cincinnati, Ohio, for defendant Foley. 

Frank F. Dinsmore, of Cincinnati, Ohio, for defendant Columbia Bank & Sav- 
ings Co. 

L. F. Forchheimer and Dennis J. Ryan, both of Cincinnati, Ohio, for defend- 
ant City of Cincinnati. 


Peck, D. J. In this action the plaintiff, a surety company which expended 
funds to complete the contract of its principal, D. P. Foley, to build a part of the 
Millcreek sewer for the city of Cincinnati, seeks to be subrogated to the rights of 
the city in the reserved 5 per cent., amounting to $10,021.35, held by the city to 
secure faithful performance of the contract, and this subrogation is sought not only 
as against the city and against Foley, but also as against the defendant the Columbia 
Bank & Savings Company, to which Foley had assigned the proceeds of the contract 

The defendant the Columbia Bank & Savings Company answers, setting up a 
counterclaim arising out of the same general transaction against Foley and the 
Maryland Casualty Company, for $22,900, on certain notes of Foley’s for pay roll 
advances conditionally guaranteed by the Maryland Casualty Company. The cor- 
porate parties are hereinafter spoken of as the city, the casualty company, and the 
bank, respectively. 

It -has been heretofore determined, upon motion to dismiss the bill, that the 
surety company’s right of subrogation, if it became effective at all by subsequent 
advancements toward the completion of the contract, was prior to the right of the 
bank arising from the assignment of the proceeds of the contract made by Foley 
to it. The remaining questions arising on the bill are: First, whether it has been 


g Vol. LXII. 
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shown that the casualty company did in fact advance moneys for the completion 
of the contract; and, if so, secondly, whether it has lost its priority by a consent 
which its agent, Fredriks, indorsed upon the assignment in favor of the bank. 

(1) The casualty company, to save itself from loss on its bond, advanced to 
Foley and paid out $26,752.70 net, over and above any money that it received back 
from any of the parties hereto, and was put to a loss of that sum to bring about 
the completion of the work. This finding is based upon the report of the auditor 
appointed by the court. His conclusions appear to be sound, and are in substantial 
accord with the other evidence in this case. 

[1, 2] The casualty company had reinsured itself against one-half its loss 
upon this bond in two other indemnity companies, from which it received, upon 
adjustment, $17,417.85. By the terms of its agreements with its indemnitors, and 
by the law in the absence of such agreements, it is bound to account pro tanto to 
them for what it may recover by the assertion of the rights of Foley and the city, 
to which it is subrogated. Travelers’ Ins. Co. v. Great Lakes Engineering Works 
Co., 184 Fed. 426, 107 C. C. A. 20, 36 L. R, A. (N. S.) 60. For a general discus- 
sion of this subject, see 26 Corpus Juris, p. 466. The fact that it reinsured does 
not, however, prevent it from prosecuting this action in its own name for the full 
amount of its ‘subrogated rights, but the recovery will be for the interests of its 
reinsurers and for its own interest, respectively, as the same may appear. See the 
same reference to Corpus Juris. 

[3-5] (2) That a principal is bound by the acts of his agent within the scope 
of such authority as he has or is held out by his principal to have; that all words 
and acts brought home to the principal may be considered to determine the extent 
of that authority; that beyond the extent thereof so determined the principal is not 
bound; and that ene who deals with the agent of another is bound to take notice 
thereof, and, when the authority is denied, bears the burden of proof to show it 
—are propositions firmly established. Mechem on Agency, § 743. 

[6-9] The act in question was one of importance. . It involved, upon the bank’s 
interpretation of it, the waiving of substantial rights on the part of the casualty 
Company. It was not an act necessarily incident to the making of the bond which 
was authorized, but, on the contrary, was in derogation of the rights which would 
flow from the, specifically authorized contract. The evidence does not show that 
Fredriks had specific authority, either general or special, to enter such waiver 
There is not sufficient evidence to warrant the conclusion of a previous general hold- 
ing out of such authority by the casualty company. Fredriks had signed such con- 
sents as to the bonds of other contractors, but the evidence does not show that the 
casualty company had knowledge of this. The evidence certainly does not show 
that it was so generally done by Fredriks and acquiesced in by the casualty com- 
pany as to amount to a holding out of such authority to the general public; nor 
does the evidence show that the bank had knowledge of such previous acts of con- 
sent by Fredriks or that it relied thereon. The evidence shows no other prior act 
such as would warrant a reasonably prudent business man in believing that 
Fredriks had such authority at the time this consent was given. The acquiescence 
of the casualty company in the subsequent acts of Fredriks could not amount to a 
holding out or representation of authority for this act. They may be looked to, 
however, in determining whether Fredriks had actual authority; but because the 
casualty company gave Fredriks a free hand to deal with the situation after trou- 
ble arose, when it necessarily had to be represented on the ground by someone, does 
not impel the conclusion that he had authority to enter a waiver of his company’s 
right to subrogation before the trouble arose and at the time when all was .pro- 
ceeding satisfactorily. The court may not infer a probability of authority from 
the fact that Fredriks did sign the paper. There must be some act or acquiescence 
with knowledge brought home to his principal sufficient to warrant a reasonable 
inference of authority before it can be found. Upon a careful scrutiny of the evi- 
dence, none is found. The matter is determined by the law concerning the burden 
of proof. The evidence has been examined with that rule in mind which declares 
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that it is to be considered in the light of what it is possible for the party to pro- 
duce under the circumstances. Nevertheless, upon a careful examination, I am 
unable to find sufficient proof of Fredriks’ authority to enter this waiver to warrant 
me in holding that he had such authority. It must not be lost sight of that the 
bank had it within its power to require evidence of authority at the time it relied 
upon this consent, if it did rely upon it. Therefore it must be concluded that Fred- 
riks’ consent was without authority here shown, and cannot be considered binding 
upon the casualty company; and so that company, upon the bill, must prevail. 


The Counterclaim. 


On the guaranties of the casualty company of Foley’s notes aggregating $22,- 
900 aforesaid: 


On April 8, 1920, Foley, being in financial extremities and having pay rolls 
coming due for both the Millcreek sewer and the Rapid Transit jobs, applied to the 
bank for a loan to meet the same. He then owed the bank $26,500 on promissory 
notes executed prior to March Ist, secured by the assignment aforesaid and, to some 
extent, by collateral. The bank refused to loan the money until the casualty com- 
pany offered, in the event the amounts to become due from the city under the esti- 
mates should be insufficient to repay the loan, it (the casualty company) would 
do so, the bank to apply any estimates so received. Thereupon the following let- 
ter of guaranty was given by the casualty company: 


“Cincinnati, O., April 8, 1920. 

“The Columbia Bank & Savings Company, Court and Vine Sts., Cincinnati. 
O.—Gentlemen: Confirming our conversation had with your Mr. Stamm to-day 
with reference to advancement of pay roll to D. P. Foley on the Mill Creek and 
Rapid Transit jobs due Friday, April 9, 1920, in a sum not to exceed $5,000.00, 
the Maryland Casualty Company of Baltimore agrees that in the event that the 
estimate payable by the city of Cincinnati to D. P. Foley growing out of either of 
said contracts be insufficient to repay to you the amount of your above-described 
advancement, the Maryland Casualty Company will indemnify you to the extent 
of such insufficiency, it being understood that you are to so apply any estimate so 
received. 


“Yours very truly, The Maryland Casualty Company 
“By [Signed] Emil L. Hoen, Manager.” 


This was the beginning of a series of such transactions, and, the situation on 
the 8th of January, 1920, was that the bank held six of such notes, similarly guar- 
anteed, in all aggregating $22,900, and on that day received from the city of Cin- 
cinnati, under its assignment, the proceeds of Foley’s final estimate, amounting to 
about $34,697.66. This sum is applied, not to the extinguishment of these guar- 
anteed notes, but first to the payment of the aforesaid $26,500 of notes unsecured 
except by the assignment. Its pleading claims that this was done by agreement with 
the casualty company and Foley, but it has not sustained the burden of proof in 
this regard. Of ‘the remainder of the money, $7,281.15 was put to Foley’s credit 
for the payment of a certain pay roll then due on the Rapid Transit contract and 
a supply bill in favor of the Cincinnati Quarries Company, and was so used, and 
apparently the casualty company benefited to the full extent of the application of 
said sum, as it was under bond to see these obligations met. $899.81 was used to 
pay a note given the bank by the firm of Foley & Dannenhauer, and $16.70 remains 
on hand at the bank. 

[10] It is claimed by the bank that the surety company is liable upon the 
guaranty, notwithstanding the proviso that the bank was to apply any estimates re- 
ceived to the guaranteed notes, as to notes of November 27, 1920, and December 
31st, because Foley drew estimates on the Rapid Transit contract which were ap- 
plied, under the direction of the casualty company, to the extent of $6,000, to the 
payment of other construction obligations. The casualty company denics that the 
guaranty contains a promise that it would apply any estimate received by it from 
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the Rapid Transit contract, under its assignment thereof, to the extinguishment of 
these notes. The agreement is loosely drawn and is susceptible of several inter- 
pretations. 

The indorsements upon the notes themselves help to clarify the situation. ‘That 
of November 27th is indorsed: 

“To be applied to pay roll purposes and estimates on Millcreek and Rapid 
Transit applied to liquidation of same. Maryland Casualty Co., Gerritt J. Fred- 
riks, Jr.” 


That of December 11th reads: 


“To be applied a/c pay roll and incidentals and deducted from estimates re- 
ceived from Rapid Transit or Millcreek contract.” 


That of December 18th reads: 


“This note for pay roll on Millcreek and Rapid Transit contracts and esti- 
mates on said work to be applied on accqunt hereof.” 


That of December 20th: 


“To be applied to pay roll purposes and taken out of estimates on Rapid Transit 
and Millcreek,” 


That of December 24th: 


“To be used for pay roll purposes on Millcreek and Rapid Transit contracts 
and taken out of said estimates.” 


That of December 31st reads: 


“To be taken out of Rapid Transit estimate and applied to Rapid Transit esti- 
mate.” 


All being signed “Maryland Casualty Co., by Gerritt J. Fredriks, Attorney.” 
All of these indorsements except the last, which has reference solely to the Rapid 
Transit contract, contain a promise by the Maryland Casualty Company that esti- 
mates upon the Rapid Transit, as well as the Millcreek, work, should be applied to 
the extinguishment of the same. That of November 27th is clearly so. 

Taking both documents together, it is apparent that it was the agreement that 
the avails of the estimates from both jobs should be used, as received, in extin- 
guishment of the notes. The plaintiff, the casualty company, agreed: First, to 
apply these estimates; and, second, to pay the notes if the estimates did not reach. 
The defendant bank agreed to apply the estimates (Millcreek) which it should 
receive. 

The nani had Foley’s individual notes for $26,500. It held his guaranteed notes 
for $22,900. On December 4th there was a payment of $2,000 upon a Rapid Transit 
estimate, which was diverted by the casualty company and not used, as agreed, in 
the extinguishment of the guaranteed note of November 27th. In January, $4,000 
received from Rapid Transit estimate pledged to the note of December 31st for that 
amount was similarly diverted, making $6,000 in all. This $6,000 it seems proper to 
charge against the plaintiff, the Maryland Casualty Company, for the extinguish- 
ment of a like amount of the guaranteed notes. That woufd leave guaranteed notes 
to the sum of $16,900. The avails of the final estimate, $34,697.66, should, under 
the terms of the contract of guaranty, be first applied to the extinguishment of this 
$16,900 of guaranteed notes. That would leave a balance of $17,797.66 in the fund 
resulting from the final Millcreek estimate. This balance should be devoted first 
to the payment of $7,281.15 on account of the pay roll and the Cincinnati Quarries 
Company, which all parties agreed should be paid. That leaves a balance of $10,- 
516.66 of the avails of the Millcreek final estimate still to be applied. 

The casualty company claims that this balance belonged to it by right of sub- 
rogation, upon the principles hereinbefore held. This the bank denies, upon several 
grounds: (1) That the right of subrogation has no application because the un- 
guaranteed loans of the bank to Foley were for the very purpose of carrying out 
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the contract; (2) that the casualty company does not come into court with clean 
hands, having first violated the contract-to apply the Rapid Transit estimates; (3) 
that the advancements upon which subrogation is claimed may have been made 
later; (4) that the casualty company was guilty of laches in not sooner asserting 
such subrogation to the balance; and (5) that it waived its right of subrogation in 
standing by and knowingly permitting the bank to draw the final estimate without 
making claim to the balance of the fund. 

[11] (1) It has been heretofore held that the doctrine of subrogation put the 
casualty company ahead of the bank. The bank was under no compulsion to loan 
money to Foley. Its act in so doing was voluntary; therefore, even though the 
money which it loaned went into. the work, nevertheless it could not be subrogated 
to the rights of materialmen or laborers generally, as against the casualty company 
which furnished funds under the compulsion of its bond. See authorities cited in 
opinion on motion to dismiss this bill. 

[12] (2) The doctrine of clean hands does not have application to the present 
problem. While plaintiff breached its contract by failure to apply the Rapid Tran- 
sit estimate upon the two notes aforesaid, its conduct in that regard cannot be 
termed fraudulent, illegal, or unconscionable, as would be necessary to debar it 
from a court of equity upon this maxim. 21 Corpus Juris, 183. It has already 
been ruled that it became liable for the $6,000. It now seeks merely to defend 
against this liability by the ordinary set-off of one claim against another. Under 
the circumstances, it ought not to be denied the right to present this contention. 

(3) An examination of the account submitted shows that up to and including 
January 15th the casualty company had made all of its advancements except some 
$9,000. Therefore, its equity of subrogation was to the extent of about $17,000 
complete at that time. 

[13] (4) Laches is not merely delay, but delay that works a disadvantage. 
McClean v. Bradley (D. C.) 282 Fed. 1011. The bank’s position has not been al- 
tered to its disadvantage. It has retained the entire fund ever since, and has been 
induced to take no’step detrimental to its interest, that can be perceived, by reason 
of the delay of the plaintiff to assert its claim to the residue of the fund. 

[14, 15] (5) Did the plaintiff waive its right of subrogation to the balance of 
the final estimate? It did not do so expressly, and if there was a waiver, it must 
have been by implication. In order to warrant the finding of such a waiver, the 
implication should be clear from the evidence as to what was said and done. This 
implication the defendant contends lies in the fact that the casualty company knew 
that the bank held an assignment of Foley’s estimates, had drawn them in the past. 
and proposed to draw the final estimate, and coupled with the further fact that the 
casualty company knew that there would be a balance over and above the amount 
. Necessary to pay the notes which it had guaranteed, and yet made no claim to such 
balance. To test this claim the facts must be examined. 

The estimates which the bank had theretofore drawn from April 8, 1920, when 
the casualty company apparently became aware of the assignment, until the. final 
estimate in January, 1920, were absorbed in the extinguishment of notes which Foley 
had given and which the casualty company had guaranteed. It had been agreed 
between the parties that they should be so used; consequently the bank’s appropria- 
tion of those estimates to that purpose, under such contract, cannot be regarded as 
an acquiescence or assent by the casualty company that the bank might have any 
balance that might remain. Nor can such course of dealing be regarded as a 
waiver by the casualty company of its equity of subrogation. 

We come then to the conduct of the casualty company with regard to the final 
estimate. The manner of its application was to have been for the discussion of the 
parties before finally determined upon. But such discussion was not had, and there 
was no agreement as to how it should be applied when the bank received it. Upon 
receipt of the amount the bank applied it first to Foley’s individual notes, over the 
vigorous protest of the casualty company. In that there was no acquiescence. The 
casualty company, by letter prepared by its counsel, demanded that it should’ be 
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applied to the entire amount ($22,900) of the guaranteed notes, which would include 
the $6,000 that the casualty company had theretofore failed to pay out of the Rapid 
Transit estimates. In making this demand the casualty company did set up claim 
for the $6,000 now in controversy. The balance was actually applied by the bank 
to obligations which the casualty company was, by the terms of its bond, bound 
to meet; that is to say, the pay roll then due and the account of the Cincinnati 
Quarries Company. Therefore it is seen that the casualty company protested the 
application of one part of the fund and received the benefit of the’. remainder. 
From neither of these acts is it possible to conclude that it waived its right of 
subrogation to the balance after the guaranteed notes had been extinguished, 

It is said of subrogation that the right of substitution is everything, actual 
substitution nothing, for by a fiction the law has made the assignment already. 37 
Cyc. 417. The result must be that the casualty company was, even at that time 
the first assignee of Foley of the $34,697.66 which was paid by the city to the bank 
by virtue of Foley’s assignment to the bank, which was second in equity. The ac- 
tion of the casualty company in permitting the bank to draw the funds implies no 
waiver when it is remembered that it had agreed that the bank should be permitted 
to apply this fund to the notes which it had guaranteed. The rights stood thus: 
First, the bank had a contractual lien on the fund to the extent of the guaranteed 
notes; second came the casualty company’s right by subrogation; third, the bank’s 
right under its assignment. The casualty company, in permitting the bank to draw 
the fund from the city, acceded to the first, but did not waive the second, 

[16] For the purposes of the offset against the $6,000, at least, the casualty 
company is entitled to follow this fund. 


“Generally the right of the surety to subrogation can be enforced against all 
persons claiming under the principal, with notice of the facts, actual or construc- 
tive.” 37 Cyc. 428. 


The inevitable result of these considerations is that the surety company, al- 
though it violated its agreement by diverting $6,000 from the Rapid Transit ‘esti- 
mates, is nevertheless entitled by subrogation to set off, as against this claim, the 
balance in the hands of the bank from the proceeds of the final estimate. There- 
fore the liability of the surety company upon the guaranteed notes set up in the 
counterclaim has been extinguished, as to $16,900, by the failure of the bank to 
comply with the condition of the guaranty which required it to apply the final Mill- 
creek estimate thereto; as to the remaining $6,000, by set-off of the casualty com- 
pany’s valid claim to the remainder of the estate in the hands of the bank. 

Both of these defenses are peculiar to the surety and do not inure to the bene- 
fit of Foley, the maker of the notes. 

Plaintiff will have decree for the reserved 5 per cent. in the hands of the city,. 
$10,021.35, less $500 heretofore ordered paid the auditor, leaving a net balance of 
$9,521.35. The counterclaim of the Columbia Bank & Savings Company, as set 
forth in its answer, upon $22,900 of notes guaranteed by the Maryland Casualty 
Company, will, as against the Maryland Casualty Company, be dismissed for want 
of equity, but as against the defendant Foley will be sustained, and it may have 
decree against him for the aforesaid sum of $22,900 and interest upon the notes. 

One half the costs will be charged against the plaintiff, and the other half 
3gainst the defendant the Columbia Bank & Savings Company, 
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MARYLAND CASUALTY CO. v. CITY OF CINCINNATI er at. (No. 248.) 
(United States District Court, S. D. Ohio, W. D. March 19, 1923.) 
291 Federal Reporter, 834. 


1. COURTS — IN SURETY’S ACTION AGAINST CONTRACTOR AND 
OTHER PARTY TO CONTRACT, CONTRACTOR NOT ALIGNED 
WITH SURETY AS PLAINTIFF. 

In action by contractor’s surety against contractor and a city, the other party 
to the contract, for subrogation to contractor's rights and for recovery against the 
city, the contractor cannot be aligned with the surety as plaintiff in testing juris- 
diction of federal court. 

(For other cases, see Courts, Dec. Dig. § 317.) 


2. FRAUD — CONTRACTOR HELD NOT TO HAVE NECESSARILY 
WAIVED RIGHT OF ACTION FOR FALSE REPRESENTATION BY 
PROCEEDING WITH WORK. 

Contractor did not necessarily waive right of action against city for damages 
for false representations as to nature of material to be excavated by proceeding 
with work after discovering falsity thereof. 


(For other cases, see Fraud, Dec. Dig. § 35.) 


3. SUBROGATION—SURETY HELD SUBROGATED TO CONTRACTOR'S 
RIGHT OF ACTION AGAINST OTHER PARTY FOR FRAUD INDUC- 
ING THE CONTRACT. 


Contractor’s surety which, under compulsion of its bond, paid money for pur- 
pose of completing work which contractor was bound to do, is entitled to be sub- 
rogated to contractor's right of action against other party to contract for fraud 
inducing making of contract. 


(For other cases, see Subrogation, Dec. Dig. § 7[1].) 


In Equity. Action by the Maryland Casualty Company against the City of 
Cincinnati and others. Judgment as stated in the opinion. 


Albert H. Morrill, of Cincinnati, Ohio, and George Cushwa, of Baltimore, Md., 
for plaintiff. 
Michael Muller, of Cincinnati, Ohio, for defendant Foley, 
Frank F. Dinsmore, of Cincinnati, Ohio, for defendant Columbia Bank & Sav- 
ings Co. 
, L. F. Forchheimer and Dennis J. Ryan, both of Cincinnati, Ohio, for defendant 
City of Cincinnati. 


Peck, D. J. This case has been submitted in consolidation with case No. 247 
(291 Fed. 825) in so far as the issue of subrogation is concerned. At the outset it 
was announced that at this hearing it would be determined who is entitled to assert 
the chose in action against the city of Cincinnati set forth in the bill, and that the 
owner so determined would be left to assert his claim in appropriate action at law, 
hereafter to be brought, in this court or elsewhere. The last clause is now modi-, 
fied, and the question whether plaintiff may-pursue its remedy further in this action, 
is not now determined, but is reserved for future consideration by this court. 

[1] At the hearing the jurisdiction of the court was challenged by the city, 
it being claimed that if the parties were realigned according to their real interests, 
respectively, Foley would be given position as plaintiff and there would be no 
diversity of citizenship. Subrogation as to the rights of Foley is sought against 
him by. the bill on allegations that the plaintiff spent, under compulsion, money 
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that Foley should have spent to complete the contract. Foley’s answer denies this, 
and therefore a direct issue is drawn between the plaintiff and Foley. Under these 
circumstances, it does not seem possible to align Foley as plaintiff with the casualty 
company; consequently, the objection to the jurisdiction of the court is overruled. 

[2] It is again urged by the city that the bill states no cause of action. The 
ground of this assertion is that it shows that while the work was under way Foley 
discovered the alleged falsity of the representations which had been made to him 
concerning the nature of the material to be excavated, and having so discovered, 
did not refuse to proceed further, but, on the contrary, made his election to pro- 
ceed with the contract, and so waived his right of action for deceit; and that as 
the casualty company attempts to stand in the shoes of Foley, its position can be 
no better than his. Simon v. Goodyear Metallic Rubber Shoe Co., 105 Fed. 573, 
44 C. C. A. 612, 52 L. R. A. 745 (C. C. A. 6). But direct authority for the present 
action i¢ found in Christie v. United States, 237 U. S. 234, 35 Sup. Ct. 565, 59 L. 
Ed. 933. Such an obligation to elect was asserted by counsel and denied by the 
Supreme Court upon a somewhat similar state of facts in United States v. Atlantic 
Dredging Co., 253 U. S. 1-11, 40 Sup. Ct. 423, 64 L. Ed. 735. It does not now ap- 
pear, except for certain unexplained station numbers, how far the work had pro- 
gressed toward completion when the discovery was made, or what the situation of 
the parties was at that time. If there was a waiver, as the city contends, it will 
be ascertainable when the facts are heard, and until that time final disposition of the 
question is passed. In view of the authority last referred to, it cannot be now 
held, on the allegations of the bill, that there was necessarily such a waiver. 

[3] The further question arises whether a right of action in favor of the con- 
tractor against the city, growing out of fraud in the inducement, is one to which 
the surety may be subrogated. Assuming for present purposes that Foley “should 
not now be held to have been put to the suggested election” (United States v. 
Atlantic Dredging Co., supra, 253 U. S. 12, 40 Sup. Ct. 423, 64 L. Ed. 735), the 
money which the casualty company paid out was paid under compulsion of its 
bond, and so that company was no volunteer; the money was paid for the purpose 
of completing work which Foley was (upon the present assumption aforesaid) 
bound to, but did not, make. On general principles, the equity of subrogation, 
under such circumstances, inured to the casualty company. General Coal Co. v. 
Sloat-Darragh Co., 276 Fed. 502 (C. C, A. 6). 

The extent to which the Maryland Casualty Company is subrogated to the 
rights of Foley in the premises is $26,752.70, the sum which it expended by advance- 
ments to Foley and directly to bring the contract to completion. From this is to be 
deducted whatever may be recovered in case No. 247. Plaintiff’s recovery, if any, 
will be for the benefit of itself and its reinsurers, proportionate to their interests, 
as set forth in the opinion of this court in case No. 247. 

This cause is retained for the determination of all matters not hereinabove 


disposed of. 
—_—_-<o 


CITIZENS’ BANK OF WAVERLY HALL er at. v. FIDELITY & DEPOSIT 
CO. OF MARYLAND. (No. 3670.) 


(Supreme Court of Georgia. Oct. 9, 1923.) 
119 Southeastern Reporter, 518. 


(Syllabus by the Court.) 


1. INSURANCE—CON TRACT INDEMNIFYING: AGAINST LO S S 
THROUGH EMPLOYEE’S DISHONESTY CONSTRUED AS TO RIGHT 
TO SHARE IN REIMBURSEMENT. 


A corporation executed a contract agreeing to indemnify a bank against loss, 
not exceeding $5,000, through the fraud, dishonesty, forgery, theft, embezzlement, 
or wrongful abstraction, of one of its emplovees, “subject to” named conditions. It 
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is provided in the conditions that, in the event of a claim under the contract, the em- 
ployer shall aid in securing information and evidence for the purpose of bringing to 
justice, prosecuting, and convicting criminally the employee, “and for the purpose 
of enabling the surety to procure reimbursement from the employee or his estate 
of any loss, damage, or expense sustained by the surety hereunder ;” also that “the 
employer and the surety shall share any recovery (excluding insurance and reinsur- 
ance) made by either on account of any loss, in the proportion that the amount of 
the loss borne by each bears to the total amount of loss.” Held: 

The contract is to be construed most strongly against the indemnitor; and, giv- 
ing it such construction, the term “any recovery” refers to reimbursement from the 
employee or his estate, and does not include a donation which the father or friends 
of the employe might make to the insured to be applied on payment of the debts of 
the employee to the insured through the hope of ameliorating the position of the 
employee in a criminal prosecution against him. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


2. INSURANCE — PETITION BY INDEMNITY COMPANY FOR REIM- 
BURSEMENT OF LOSSES HELD SUBJECT TO DEMURRER. 


In a suit by the indemnitor company against the insured, instituted after pay- 
ment of the indemnity, to recover a proportionate share of a fund paid to the bank 
by the father and friends of the employee under circumstances indicated in the pre- 
ceding note, it was erroneous to overrule a demurrer to the petition setting up that 
no sum is alleged to have been recovered from the employee or his estate. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


Error from Superior Court, Harris County; Geo. P. Munro, Judge. 

Action by the Fidelity & Deposit Company of Maryland against the Citizens’ 
Bank of Waverly Hall and others. Judgment for plaintiff, and defendants bring 
error. Reversed. 


McLaughlin & Foley, of Columbus, Terrell & Terrell, of Greenville, and J. R. 
Lunsford, of Hamilton, for plaintiffs in error. 

Hatcher & Hatcher, of Columbus, and Arthur Hardy, of Hamilton, for defend- 
ant in error. 


ATKINSON, J. [1] The ruling announced in the first note results from a con- 
struction of the pertinent clauses of the entire contract. The excerpts quoted are 
from paragraphs 7 and 8 of the contract, and follow immediately in the order in- 
dicated. The thing which the contract provided should be apportioned between the 
insured and the indemnitor was “any recovery.” The only right of recovery that 
either would have would be against the employee or his estate. Neither would 
have a right to “reimbursement” as against a stranger. In the circumstances a 
voluntary payment to the insured by a stranger who owed no duty to the indemni- 
tor or the insured would be outside of the contract for apportionment. In the 
cases of Belgium State Bank v, Maryland Casualty Co., 177 Wis. 1, 187 N. W.. 667, 
and Alabama Fidelity & Casualty Co. v. Alabama Penny Savings Bank, 200 Ala. 
337, 76 South, 103, the money received by the insured was from the estate of the 
employee. 

(2, 3] The rulings announced in the second and third notes do not require 
elaboration. 

Judgment reversed. 

All the Justices concur. 
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JAEGER y. AMERICAN BONDING & CASUALTY CO. er at. (No. 35478.) 
(Supreme Court of Iowa. Nov. 13, 1923.) 
195 Northwestern Reporter, 604. 


MECHANICS’ LIENS—MECHANIC’S LIEN HELD NOT DEFEATED BY 
CONTINUING TO FURNISH MATERIALS IN .- RELIANCE ON 
SURETY’S PROMISE TO PAY. 

Where, after a building contractor became unable to complete his contract, it 
was taken over by his bonding company, one who had been furnishing materials and 
who continued to do so upon the promise of the bonding company to pay therefor, 
does not, by relying upon such promise, accept additional collateral security which, 
under Code, § 3088, will defeat his mechanic’s lien. 

(For other cases, see Mechanics’ Liens, Dec. Dig, § 212[1].) 


Appeal from District Court, Clinton County; A. P. Barker, Judge. 

Action to establish’ and foreclose a mechanic’s lien in favor of plaintiff and 
against the defendant Strohm, as owner of the property. There was a decree for 
plaintiff establishing and foreclosing the lien, and decreeing that the lien of the 
bank was inferior thereto. Defendant Strohm alone appeals. Affirmed. 


Wolfe, Wolfe & Claussen, of Clinton, for appellant. 
J. E. Purcell, of Clinton, for appellee. 


Preston, C. J. It appears that in the first place there was some arrangement 
between plaintiff and the contractor, Scott, by which plaintiff was to do the plumb- 
ing in two houses belonging to defendant, for $1,250, This action involves only one 
house, and plaintiff's claim therefor was about $700, a part of which has been paid, 
leaving about $434 due him. It is not clear from the record who paid the $266. 

Appellant entered into a written agreement with one Scott for the erection of a 
dwelling house. Scott and a Chicago bomfing company executed to appellant a 
bond for the faithful performance of the contract. The American Bonding & Cas- 
ualty Company reinsured the Chicago concern, and become obligated upon the bond. 
Scott became financially involved, and was unable to carry out'his contract, and 
failed to carry out the contract for the construction of the house. The work was 
taken over by the American Bonding Company after the house was partly up, and 
the company completed the house. Plaintiff refused to proceed under the original 
arrangement with Scott, and later arranged with the bonding company to furnish 
the labor and materials, which plaintiff did under the arrangement, and for the 
bonding company in its construction of the house. He alleges that he so furnished 
the labor and material at the instance and request of the American Bonding Com- 
pany, and with knowledge of the appellant. After the work was taken over by the 
bonding company, it employed Mr. Work to superintend the work, and Scott was 
employed by the day. Upon the completion of the dwelling house, appellant paid 
the full contract price to the American Bonding & Casualty Company, which held 
an assignment of said sum from Scott. Appellant says that at the time of such 
payment he did not know that plaintiff's claim had not been paid in full. After 
such payment, the American Bonding & Casualty Company became insolvent, and 
was placed in the hands of a receiver. Thereafter, and within the statutory period, 
plaintiff filed his mechanic’s lien for the balance due him, $434. Plaintiff’s work 
was finished January 15, 1921, and he filed his mechanic’s lien February 11, 1921. 

Appellant pleads, and it is his contention that, because, as he alleges, plaintiff 
accepted the promise of the bonding company to pay him, this was a collateral 
promise and collateral security, and that plaintiff therefore waived his right to a 
mechanic’s lien, and is estopped to now rely thereon. We shall see in a moment 
that the evidence does not bear out this contention. The defendant alleges in its 
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answer that the plaintiff agreed with the American Bonding & Casualty Company, 
to furnish the necessary plumbing material, and to install the same. Though, as 
said, in the first instance there was an arrangement between plaintiff and Scott, 
but later, and after the bonding company had taken over the building, an agree- 
ment was entered into between plaintiff and the bonding company, and it is so al- 
leged in defendant’s answer. Plaintiff testifies that he first made the contract with 
Scott, and then they didn’t go ahead with the work for quite a while and that finally 
Mr. Strohm, appellant, met him on the street, and Strohm asked: 


“*You figured that job for Scott, didn’t you?’ I said, ‘Yes.’ ‘Well,’ he says, 
‘we are ready to go ahead with the work now; you can start in any time to-mor- 
rew ; we want to get water in;’ and then I went to Scott, and Scott says, ‘Yes; you 
can go ahead; we got it all fixed up.’ So we went ahead with the work. Strohm 
says, ‘You need not be afraid of your money; your money will be ready when the 
job is finished.’” 


The last statement above is denied by appellant. Lambach, the agent for the 
bonding company, says that he made the arrangements himself in behalf of the 
bonding company. The plaintiff testifies that he never had any conversation with 
any representative of the bonding company, and that he never agreed to look to 
them for his pay for the material and labor he furnished. 

But one error is assigned, and that is that the court erred in establishing plain- 
tiff’s lien, in that he accepted collateral security for the payment of his labor and 
material prior to the completion of the work by him. Appellant puts it another 
way, by asking the question: “Was collateral security taken by plaintiff ” . This 
is the basis of their argument. Appellant cites us to Code, § 3088, and Perfection 
Tire Co. v. Kellogg, 194 Iowa, 523, 187 N. W. 32. The statute provides that no 
person is entitled to a mechanic’s lien, who, at the time of making or executing a 
contract for furnishing material or labor, or during the progress of the work, 
takes any collateral security on such contract. It is claimed for the case cited that 
collateral security is security additional to the principal obligation, and subsidiary 
thereto; something that stands by the side of the principal promise as an additional 
or cumulative means for securing the payment of the debt. The contention is that 
the bonding company promised to pay plaintiff; that plaintiff accepted the promise 
This amounts to the taking of collateral security. But’ the record is that plaintiff 
did not accept the bonding company in the sense contended for by appellant. It 
appears without any substantial dispute, and indeed the defendant alleged in its 
answer, that, after the bonding company took the property over, the plaintiff made 
an agreement with it to furnish the material. This necessarily implied a promise 
on the part of the bonding company to pay plaintiff therefor, and the promise of 
the agent of the bonding company, even if made, to pay plaintiff, would add nothing 
thereto, and would not constitute the taking of collateral security, or deprive plain- 
tiff of his lien. We are inclined to think that the bonding company stepped into 
the shoes of the principal contractor, Scott, and that its making the contract with 
plaintiff constitutes the plaintiff a subcontractor. This being so, plaintiff, having 
properly filed his lien statement, would not be deprived of his lien upon the failure 
or inability of the bonding company to pay him on his contract with it. 

Appellee cites the following cases, which seem to be more or less in point: 
Bissell v. Lewis, 56 lowa,'231, 236, 9 N. W. 177, and other cases, to the point that 
the taking of a note, signed by a third party for the amount of a debt, is not tak- 
ing collateral. Also Gilcrest v. Gottschalk, 39 Iowa, 311, 313, to the point that the 
accepting of a mortgage upon the same property as that upon which the lien is 
claimed, for the same debt, is not taking collateral. Also Mervin v. Sherman, 9 
Iowa, 331, that the promise of a subsequent purchaser of a property to pay the 
claim is not the acceptance of collateral waiving the lien. We think it unnecessary 
to discuss the cases. 

Whether it would be possible to work out a liability on the bond as to some 
of the parties thereto need not be discussed or determined, since we hold that the 
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only point made by appellant is not well taken. The judgment and decree of the 
district court is affirmed. 
Evans, Faville, and Arthur, JJ, concur. 


> aoe 


STATE ex ret. RANKIN, Artry. Gen., v. MADISON STATE BANK OF VIR- 
GINIA CITY. 


FIDELITY & DEPOSIT CO. OF MARYLAND v. McCLINTOCK,. (No. 5350.) 
(Supreme Court of Montana. Sept. 26, 1923.) 
218 Pacific Reporter, 652. 


2. COMMON LAW—STATUTES NOT INCONSISTENT WITH COMMON 
LAW DO NOT SUPPLANT IT BY IMPLICATION. 
Statutes not inconsistent with the common law do not supplant it by implication. 


(For other cases, see Common Law, Dec, Dig. § 11.) 


3. BANKS AND BANKING—STATE PREFERRED CLAIMANT AS TO IN- 

SOLVENT BANK HOLDING STATE DEPOSITS. 

The state, in virtue of its sovereignty, is entitled to preference over unsecured 
general creditors of insolvent bank, in which its funds are deposited, so long as the 
debtor bank retains title to the property out of which payment is to be made; such 
rule not being changed by Rev. Code 1921, §§ 182, 6071, 6073, 6083, providing ad- 
ditional means for securing state funds deposited in designated banks. 


(For other cases, see Banks and Banking, Dec. Dig. § 80[4].) 


4. COURTS—COURT PRESUMES RULE PREVIOUSLY ANNOUNCED BY 
THE COURT AND UNCHANGED BY SUBSEQUENT LEGISLATURE 
EXPRESSES POLICY OF STATE. 

Court will indulge presumption that a rule previously announced sat unchanged 
by the Legislature expresses the policy of the state. 


(For other cases, see Courts, Dec. Dig. § 90[1].) 


5. BANKS AND BANKING — COMMON-LAW RULE AS TO STATE'S 

PREFERENTIAL RIGHT AS TO DEPOSITS IN INSOLVENT BANKS 

IS BASED ON PUBLIC POLICY. 

The common-law rule as to state’s preferential right as to deposits in insolvent 
banks is based on public policy, in order that the state’s funds may not be lost, but 
may be available to meet governmental expenses and discharge the state’s obliga- 
tions. 

(For other cases, see Banks and Banking, Dec. Dig. § 80[4].) 


Appeal from District Court, Madison County; Joseph C. Smith, Judge. 

Action by the State, on the relation of Wellington D. Rankin, Attorney Gen- 
eral, against the Madison State Bank of Virginia City, and others, in which defend- 
ant Fidelity & Deposit Company of Maryland appealed. From an order denying 
its application for an order directing defendant P. B. McClintock, as receiver of 
defendant bank, to admit a preference right asserted. Order reversed, and cause 
remanded, with direction. 


Day & Mapes, of Helena, for appellant. 
Rodgers & Gilbert, of Dillon, and John G. Brown, of Helena, for respondent. 


Hottoway, J. On May 2, 1922, the Madison State Bank, a banking corpora- 
tion organized under the laws of this state, became insolvent, and the state super- 
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intendent of banks took charge of its affairs. Later an action was commenced by 
the state, on the relation of the Attorney General, against the bank, and such pro- 
ceedings were had therein that on June 19 a receiver was duly appointed, who 
qualified and entered upon the discharge of his duties. Prior to the time the bank 
suspended, it had been designated a depositary for state funds in the hands of the 
state treasurer, and had given a bond, with the Fidelity & Deposit Company of 
Maryland as security, which bond had been duly approved. At the time of sus- 
pension the state treasurer had on deposit in the bank public funds of the state to 
the amount of $2,450, upon which interest to the amount of $12.75 was due, Upon 
demand of the state, the security company paid the amount of the deposit, with 
the accumulated interest, and thereafter presented its claim to the receiver for pay- 
ment in preference to the unsecured claims of the general creditors of the bank. 
The receiver refused to recognize the preference right asserted, and application was 
then made to the court in the receivership proceedings for an order directing the re- 
ceiver to admit the preference right and pay the claim in full out of the funds in 
his hands available for such purpose. After a hearing the court denied the applica- 
tion, and the security company appealed from the order. 

In AZtna Accident & Liability Co. v. Miller, Receiver, 54 Mont. 377, 170 Pac. 
760, L. R. A. 1918C, 954, a state of facts identical in all essentials with the facts of 
this case was presented, and it was there held: (1) That by virtue of the common 
law, and in the absence of constitutional or statutory provisions upon the subject, 
this state in its sovereign capacity is entitled to preference over unsecured general 
creditors of an insolvent bank in which its funds are deposited, so long as the debtor 
bank retains title to the property out of which payment is to be made; (2) that a 
receiver appointed to take charge of the affairs of an insolvent bank does not ac- 
quire title to the property of the bank; (3) that while a state may waive its prefer- 
ence right of payment, this state has not done so; and (4) that, if the deposit of 
state funds is secured, the security, upon making payment, is subrogated to the 
same preference right which the state might have asserted. 

To break the force of that decision it is now contended that it conflicts with 
the decision in Yellowstone County v. First Trust & Savings Bank, 46 Mont. 439, 
128 Pac, 596, and that it is opposed to the current of modern authority in this coun- 
try. In the opinion in the Miller Case reference was not made to the decision in 
the earlier case, and the reason for the omission was apparent to the members of 
this court, though it may not be to others. The Yellowstone County Case was sub- 
mitted and determined upon an agreed statement of facts, from which it appeared 
that the county treasurer, in violation of the law had on deposit if the First Trust 
& Savings Bank, at the time the bank failed, county funds to the amount of $33,- 
000, and that the deposit was secured to the extent of $12,500 only. The one ques- 
tion submitted for decision was: 

“Ts the deposit of $33,000, or any part thereof, a trust fund, with the payment 
of which the assets of the defendant bank in the hands of said receiver are charge- 
able as a preferred claim?” 

[1] We answered the inquiry by holding that the unsecured portion of the de- 
posit was a trust fund, to be paid to the county in preference to unsecured claims 
of the general creditors ef the bank. Unfortunately we did not stop when we had 
reached our conclusion, but went further and expressed views upon a subject not 
before us, viz. the character of the secured portion of the county’s deposit and the 
right of the county with respect thereto. The views thus expressed are clearly 
dicta, and to that extent the decision is not authority. 

As indicated above, in the Yellowstone County Case the question of the couny’s 
right to preference in the payment of the entire amount of its deposit, based upon 
the common-law rule, was not even suggested, and was not considered or deter- 
mined. In the Miller Case the right of the state in virtue of its sovereignty to 
assert a preference in the payment of its claims was the primary question submit- 
ted and decided. From the standpoint of authority there is not any conflict -be- 
tween the two decisicns. 
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The opinion in the Miller Case makes an exhaustive review of the authorities, 
and discloses that, of the many jurisdictions in which the question of the state’s 
preference right had been before the courts, in only three states—New Jersey, 
South Carolina, and Mississippi—was the existence of the rule announced by this 
court denied. Since that decision was rendered, the question has been before the 
court of last resort of each of the following states: Arizona, Minnesota, Oregon, 
Utah, Washington, and West Virginia. In re Central Bank of Wilcox, 23 Ariz. 
574, 205 Pac. 915; American Surety Co. v. Pearson, 146 Minn. 342, 178 N. W. 817; 
United States Fidelity & Guaranty Co. v. Bramwell (Or.) 217 Pac. 332; National 
Surety Co. v. Pixton, 60 Utah, 289, 208 Pac. 878, 24 A. L. R. 1487; AEtna C. & S. 
Co. v. Moore, 107 Wash. 99, 181 Pac. 40; Wocdyard v, Sayre, 90 W. Va. 295, 110 
S. E. 689, 24 A. L. R. 1497. 

In Oregon and West Virginia, the right of the state to preference founded 
upon the common-law rule is asserted, and substantially the same rule was applied 
in Minnesota under a statute. The Arizona court assumed, without deciding the 
question, that the common-law rule would prevail, in the absence of statute waiv- 
ing the preference right, but held that. the state’s depository law operated as a 
waiver. 

In Washington, the existence of the common-law rule was not denied, but the 
court held that, if the rule was in effect, its provisions could not be invoked in the 
particular case, because the state bank examiner had taken possession of the in- 
solvent depositary before the preference right was asserted, and the statute author- 
izing such possession operated to pass to the examiner the title to the depositary’s 
property out of which payment would have to be made. The Utah court likewise 
does not deny that the common-law rule would be in full force and effect, if the 
state had not waived its preference right. It holds, however, that the facts of the 
instant case do not admit cf its application, and holds further, apparently, that by 
virtue of certain statutes the state had waived its preference right, 

It will thus be observed that only three states—New Jersey, South Carolina, 
and Mississippi—now deny the existence of the rule annonced by this court, and 
that our decision in the Miller Case is supported by the overwhelming weight of 
authority. 

It is urged upon us, however, that certain statutes which were not called to the 
attention of the court in the Miller Case should be held to operate as a waiver of 
the state’s claim to a preference right, and that this court should adopt the views 
expressed by the Arizona and Utah courts in the cases cited above. The statutes 
invoked are sections 182, 6071, and 6083 of the Revised Codes of 1921. Section 182 
is our state depository law, and a reference to some of the history ir cennection 
with it is not out of place. By section 443, Political Code of 1895, the state treas- 
urer was charged with the duty to keep the public funds in his possession until dis- 
bursed according to law. He was permitted, but was not directed, to deposit the 
funds with banks in this state. If he made deposits in suck banks he was required 
to exact ample security, but the depositaries were not required by law to pay inter- 
est upon the deposits. Im city of Livingston v. Woods, 20 Mont. 91, 49 Pac. 437. 
this court in 1897 held that a city treasurer who was required to keep the funds of 
the city on deposit, was not liable for loss occasioned by the insolvency of a deposi- 
tarv. if he used reasonable prudence and caution in selecting the depositary and was 
without fault in maintaining the denosit. 

By an act approved March 7, 1907 (section 183, Rev. Codes 1907), section 443 
above was amended, The amended act required the state treasurer to designat> 4s 
depositaries of state funds in his possession as many henks in this state as in his 
judgment were necessary, to take adequate security from each depositary before 
depositing funds with it, and to collect interest for the state upon such deposits at 
the rate of 2% per cent. per annum, computed upon the daily balances. In 1908, 
section 14, article 12, of our state Constitution was amended, and by the amended 
section the Governor, state auditor, and state treasurer are constituted a state de- 
pository board, with certain enumerated powers. The act approved March 9, 1909, 
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now section 182, Revised Codes 1921, was enacted to carry out the purpose of the 
constitutional amendment. It provides that the depository board shall designate the 
banks which are to be depositaries and fix the rate of interest to be paid to the state, 
provided the rate fixed shall not be less than 2% per cent. It provides, further, 
that each depositary shall furnish security for the deposit, to be approved by the 
board, and it relieves the state treasurer from liability for loss, except for his own 
negligence, fraud or dishonorable conduct. This act superseded the Act of March 
7, 1907. 

This history discloses that since 1895 it has been the public policy of this state 
to require security, in addition to that furnished by the state treasurer’s official 
bond, for all state funds under the control of the state treasurer, when deposited in 
banking institutions in this state, and, since March 7, 1907, to require every deposi- 
tary to pay interest to the state upon the funds so deposited with it. The only 
material changes effected by the constitutional ameraiment of 1908 and the act of 
1909 were: (1) To give the state depository board the authority to designate the 
depositaries and to approve the security furnished by each; and (2) to set at rest 
the question of the state treasurer’s liability for loss, if, indeed, that question had 
not been determined finally in the Woods Case above. 


Section 6071, Revised Codes 1921, requires that every bank organized under 
the laws of this state shall report to the superintendent of banks at least five times 
each year, and the contents of the report are indicated somewhat in detail. Section 
6073 provides that the superintendent of banks may require additional reports when- 
ever in his judgment such special reports are necessary to inform him fully of the 
actual condition of such banks. Section 6099 applies substantially the same rules 
to private banks doing business in this state. Section 6083 confers upon the super- 
intendent of banks visitorial powers, with authority to examine the books and af- 
fairs of state and private banks. 

[2, 3] With this legislative history before us, the question is presented: Has 
the state waived its preference right? The Supreme Court of Utah recognize the 
general rule that: 


“The rights of the sovereign state are not deemed lost or waived unless the 
waiver is in express terms.” 


Certainly it cannot be said that in any of the statutes enumerated above there 
is any express waiver of the state’s preference right. But we may go further: 
Those statutes, singly or collectively, are not inconsistent with the common-law 
rule; hence it cannot be said that they supplant it by implication, if such a doctrine 
could be invoked in any event to defeat the state’s right. They do provide addi- 
tional security for state funds deposited in the designated banks, and they furnish 
the means by which the state may be advised at all times of the condition of such 
depositary banks as are subject to the state’s visitorial powers; but national banks ° 
in this state may be designated state depositaries, and they are not subject to state 
examination, supervision or control. Since this state, in virtue of its sovereignty, 
has the preference right conferred by the common law, and could lose it only by 
the declaration of the lawmaking power, and since we fail to find any statutes from 
which a legislative purpose to waive the right can be deduced, we adhere to our 
former decision, and hold that the right still exists in all its force and vigor, 

[4, 5] There is a further persuasive reason for this conclusion. After the 
Miller Case was decided, and before the Madison State Bank suspended, there 
were two regular sessions and one extra session of our legislative assembly; and it 
is fair to assume that, if this court misinterpreted the public policy of the state in 
the Miller Case, some effort would have been made to correct the error. ard to ex- 
press in no uncertain terms the intention to waive the state’s preference right; but 
no such effort was made, and we may indulge the presumption that the rule an- 
nounced in that case expresses the policy of this state with respect to its right to 
claim a preference. And, after all, the commonlaw rule has its foundation in mo- 
tives of public policy, in order that the state’s funds may not be lest, but may be 
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available to meet the expenses of government and discharge the state’s obligations 

The decision in the Washington case above is pressed upon our attention; but, 
as observed already, that decision turned upon the question of the effect of the 
Washington statute. It was held that it operated to vest in the state bank ex- 
aminer the title to the depositary’s property. We do not have any such statute 
in this state. Neither the superintendent of banks nor the receiver appointed to 
take charge of an insolvent bank succeeds to the title of the bank’s property. In 
addition to the authorities cited in the Miller Case, we call attention to State ex 
rel. First Trust & Savings Bank v. District Court, 50 Mont. 259, 146 Pac. 539, 
Rosenblatt v. Johnston, 104 U. S. 462, 26 L. Ed. 832 and 14a C. J. 1991. 

The Miller Case is decisive of this case. The order of the district court is 
reversed, and the cause is remanded, with direction to that court to enter an order 
in conformity with the views herein expressed. 

Callaway, C. J., and Cooper, Galen, and Stark, JJ., concur. 


a 


UNITED STATES FIDELITY & GUARANTY CO. v. HARMON er AL. 
(No. 14125.) 


(Supreme Court of Oklahoma. Sept. 18, 1923.) 
218 Pacific Reporter, 682. 


(Syllabus by the Court.) 


1, JUDGMENT — WHEN FACT ADJUDICATION CONCLUSIVE IN COL- 
LATERAL PROCEEDINGS STATED. 


In the trial of a cause by a court of competent jurisdiction, its decree upon the 
merits is conclusive between the parties, upon all the facts adjudicated, together 
with all the material facts, which might have been presented as constituting a claim 
or defense. Such issues of fact so adjudicated, or which might have been presented 
for consideration, cannot thereafter become the subject-matter for litigation be- 
tween the same parties, or. those in privity in a collateral proceeding. 


(For other cases, see Judgment, Dec. Dig. § 713[2].) 


2. REPLEVIN — JUDGMENT FOR RESTORATION AND FIXING VALUE 
OF PROPERTY HELD CONCLUSIVE AGAINST SURETY AS LAW OF 
CASE. 

In an action in replevin, where a final judgment is entered that the property 
taken under a writ of replevin should be restored to the defendants, or that they 
should be paid the value thereof, in an action against the surety upon the replevin 
bond for failure of the plaintiff to return the property, or pay the value thereof, 
such surety cannot attack said judgment, except for want of jurisdiction of the 
parties or the subject-matter of the action, and it matters not that such judgment 
may be erroneous, not having been appealed: from it is final, and becomes the law 
of the case, and the parties are bound thereby. 


(For other cases, see Replevin, Dec. Dig. § 109.) 


Commissioners’ Opinion, Division No. 5. 
Appeal from District Court, Stephens County; Cham Jones, Judge, 


Action by I. E. Harmon and another against the United States Fidelity & 
Guaranty Company, a corporation. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


W. C. Lewis, of Duncan, for plaintiff in error. 
Womack, Brown & Cund and H. Grady Ross, all of Duncan, for defendants in 
error. 
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TuHompson, C. This action originated in the district court of Stephens county, 
Okl., between I. E. Harmon and Z, T. Harmon, plaintiffs below, defendants in er- 
ror, and the United States Fidelity & ‘Guaranty Company, a corporation, defendant 
below, plaintiff in error here, by 1. E. Harmon and Z. T. Harmon filing their peti- 
tion against the United States Fidelity & Guaranty Company, on the 17th day of 
May, 1922. The parties will hereafter be referred to as plaintiffs and defendant as 
they appeared.in the lower court. 

The petition alleges that Finley P. Mount, receiver, instituted suit in the district 
court of Stephens county against 1. E. Harmon and Z. T. Harmon and A, S. Hath- 
away, said cause being numbered 1627, in which Finley P. Mount, receiver, sought 
to recover from them certain personal property in an action in replevin, and filed 
therein an affidavit and bond to obtain an order for the immediate delivery of said 
property; that a writ of replevin was issued out of said court, and the property 
was taken from the defendants and delivered to the plaintiff; that a bond was given, 
signed by the United States Fidelity & Guaranty Company as surety, in the penal 
sum of $600, conditioned that the plaintiff in said cause should duly prosecute said 
action, and pay all costs and damages that might be awarded against him, anti that 
if said. property should be delivered to him that plaintiff would return the same to 
said defendants, if such return be adjudged, and plaintiffs attached said bond to the 
petition as an exhibit, and made it a part of said petition. 

The petition further alleges that on the 14th day of April, 1919, the cause came 
on for trial, and the plaintiffs here, as defendants below, recovered judgment against 
the plaintiff, Finley P. Mount, receiver, in the sum of $625, with interest thereon 
from the 14th day of April, 1919, at the rate of 6 per cent, per annum, and it is al- 
leged that by reason of executing and delivering said replevin bond as surety 
thereon the defendant. United States Fidelity & Guaranty Company, became lia- 
ble and bound to pay to the plaintiffs the full penal sum of said bond, to. wit, the 
sum of $600, with interest thereon from the 14th day of April, 1919, at the rate of 
6 per cent. per annum, which they have wholly failed and refused to pay to plain- 
tiffs, after demand having been made therefor. A copy of the judgment is at- 
tached to the petition, and made a part thereof. Plaintiffs pray judgment against 
the defendant in the sum of $600, with interest, and for costs. 

The defendant, United States Fidelity & Guaranty Company, filed its answer, 
admitting the execution of the replevin bond in civil case No. 1627, in the district 
court of Stephens county, Okl., and that plaintiffs obtained judgment on the 14th 
day of April, 1919, as alleged in plaintiffs’ petition, but alleges that the judgment 
entered on the 14th day of April, 1919, was not in fact the judgment of the court, 
and that it was not in conformity with the pleadings and proof in the action, and 
does not conform with the minutes of the court entered at said trial, and that the 
judgment was not supported by the evidence; that the journal entry is inconsistent- 
ent with the judgment, as the journal entry in cause No. 1627 finds as a fact that 
the taking by the plaintiff in said cause by replevin of the property of the defend- 
ants was wrongful; and that the value of the replevined property was $625; and 
adjudged that the Harmons, plaintiffs here, defendants in the original case, recover 
from the plaintiff $5.50 on breach of warranty, and further ordered, adjudged, and 
decreed that the Harmons recover of the plaintiff the sum of $625 as the value of 
the property wrongfully taken; that the judgment against Hathaway, their code- 
fendant in the original action, is to the effect that he was in unlawful possession 
of the property in replevin, and that the plaintiff was entitled to immediate posses- 
sion of the property, or its value, as to Hathaway; that at the time of the entry of 
said judgment the defendants, I. E. Harmon and Z. T. Harmon, had parted with 
title to the property involved when they sold it to Hathaway, and it was erroneous 
to give the Harmons judgment for the property on the ground that the taking by 
plaintiff from Hathaway was unlawful, and that under the pleadings and evidence 
the cause there was no default in terms and conditions of said replevin bond, anal 
that the only judgment that could have been entered in favor of the Harmons, de- 
fendants, would have been solely for damage on account of breach of warranty, 


9 ‘Vol, LXII. 
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and not because of the wrongful taking of the property, and that the property 
taken under the writ of replevin was not taken from the Harmons, but was taken 
from Hathaway, and denied liability on account of the replevin bond. There is at- 
tached to said answer a copy of the petition in the original action, mortgages, and 
note attached thereto, executed by the two Harmons, defendants here, and the an- 
swer of the two Harmons in the original action, which claimed a breach of war- 
ranty and damages therefer, and which placed in issue the right of the plaintiff in 
the original action to recover the property in replevin, and prayed for a return of 
said property to them or their codefendant, A. S.Hathaway, or for judgment for 
the value of same. Judgment by default was taken against A. S. Hathaway by the 
plaintiff for possession of the ‘property. A copy of the Hathaway judgment is at- 
tached to the answer, and the original action proceeded to trial as between Finley P 
Mount, receiver, and the Harmons. 

Plaintiffs in this action filed reply to the answer of defendant, controverting all 
of the allegations of defendant’s answer, and the cause proceeded to trial to the 
court on the 30th day of August, 1922, without the intervention of a jury, which 
resulted in judgment being pronounced in favor of the plaintiffs, I. E. Harmon and 
Z. T. Hatmon, against the United States Fidelity & Guaranty Company, as surety 
on the replevin bond in the original action, in the sum of $600, with interest from 
the 14th day of April, 1919, until paid and the costs of the action. 

The record does not contain any of the evidence introduced at the trial of the 
cause. 

Motion for new.trial was duly filed and overruled, and the cause comes to this 
court regularly on appeal from said judgment. 

There are five assignments of error set up by attorney for defendant in his 
brief, which are as follows: 

“(1) Said court erred in overruling motion for plaintiff in error for a new 
trial; (2) said court erred in not rendering judgment for plaintiff in error on the 
pleadings ;. (3) that said court erred in overruling the demurrer to the petition; (4) 
that the court erred in rendering judgment for defendant in error which is contrary 
to:law and..the evidence introduced in said cause; (5) that said judgment ren- 
dered in the court below is not sustained by the pleadings filed in said cause.” 

‘{4] The second assignment of error cannot be considered, as no motion was 
filed: for a judgment on the pleadings. The third assignment of error cannot be 
considered, for the reason that the record does not disclose that any demurrer was 
filed to the petition. The latter part of the fourth assignment of error cannot be 
considered for the .reason that the record does not contain the evidence introduced 
at.the trial, and that leaves only the first, the first part of the fourth, and the fifth 
assignments for consideration, 

[{1, 2] The judgment of the lower court in the original action No. 1627 of Fin- 
ley P. Mount v. I. E, Harmon, Z, T. Harmon and A. S. Hathaway, which is made 
the basis of the present action, became final, and was not appealed from, and be- 
came the law of the case, and the authority of Galbreath v. Mayo, (Okl.) 174 Pac. 
517, cited by defendant in his brief, cannot, in any way, affect the issues in this 
ease, for the reason that, no question was raised by the principal of the bond in the 
original case, but the case was allowed to proceed to judgment, and in that judg- 
ment the court held that as to the defendants there, plaintiffs here, that the property 
was wrongfully taken by the receiver, Finley P. Mount, and the defendants were 
awarded judgment for $625, or the value thereof, for the wrongful taking and de- 
tention of the same, and by the terms of the bond the surety on the bond, defendant 
in the instant case, became obligated to pay the plaintiffs in this action this judg- 
ment to the amount of their obligation, which was in the penal sum of $600. The 
bond recites in its obligation that they undertake to pay the penal sum of $609, 
conditioned that plaintiff Mount should duly prosecute the action: pay all costs and 
damages that may be awarded against him, if possession of said property be awarded 
against him; that he would return the same to the defendants, if such return were 
adjudged. 
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The court, in its judgment in the original action, found that the taking by the 
plaintiff of the property in replevin was wrongful, and found that the Harmons 
should recover of- and from plaintiff Mount, receiver, $5.50 on account of breach 
of warranty and $625, the value of the property wrongfully taken from them, and 
one of the obligations under the bond, assumed by the defendant as surety, was 
that he should duly prosecute said action, and if he did not prosecute it further by 
an appeal to the Supreme Court of this state, he having been adjudged to have 
taken the property wrongfully, the surety was obligated to have the property re- 
turned or pay the value thereof, and this judgment then became conclusive as to 
the rights between the plaintiff, who was principal on the bond, and the Harmons. 
See case of Stauffer v. Watts (Okl.) 174 Pac. 1031. 

The defendant, United States Fidelity & Guaranty Company, having admitted 
the execution of the bond and the rendition of the judgment, which is the basis of 
this action, and copies of the bond and judgment being attached to the petition, 
there can be no question in the absence of any testimony to the contrary that the 
presumption arises that the judgment of the court, finding .in favor of the plaintiffs 
and against the defendant in the amount set forth in the judgment, cannot, in any 
way, be disturbed by this court, and there being nothing in the record to show that 
the judgment in the original case was void, the original judgment is not subject to 
the attack that the defendant is seeking to make in his argument in his brief. 
There are but two cases cited by counsel for defendant in his brief, the one here- 
tofore referred to the case of Galbreath v. Mayo (Okl.) 174 Pac. 517, and the other 
is the Everett v. Akins, 8 Okl. 184, 56 Pac. 1062, and we have carefully examined 
both of the cases, and we cannot see how they are applicable to the case at bar. In 
the last-mentioned case, Everett v. Akins, we find that the court decided as fol- 
lows: 

‘Where a question of fact is submitted to the jury, and there is competent evi- 
dence tending to establish such fact, the verdict of the jury and the judgment of 
the court thereon are conclusive. In an action in replevin, where an issue of fact 
is submitted to the jury, and a verdict returned -thereon, the judgment of the court 
should be rendered according to the verdict of the jury, and in conformity there- 
with.” 

And, in the original case and in the instant case, the cases were tried to the 
court by agreement, without the intervention of a jury, and the court heard all the 
evidence, and, it being a jury case, the judgment of the court assumes the same 
force and effect as a verdict of a jury, and, as quoted in the above opinion, the 
judgment of the court thereon became conclusive, and, as said in the above opinion 
quoted, the judgment of the court should be rendered according to the verdict of 
the jury and in conformity therewith. This being true, the argument of counsel 
upon this proposition seems to be without merit, and this view seems to have been 
upheld by a long line of decisions by this court. See Continental Gin Co. v. De 
Bord, 34 Okl. 66, 123 Pac. 159; McIntosh v. Holtgrave, 79 Okl. 63, 191 Pac. 739; 
McDougal v. Rice, 79 Okl. 303, 193 Pac. 415. And in the case of Holloman v. 
Cushing, 84 Okl. 156, 202 Pac. 1029, this court held: 


“Where a court of competent jurisdiction, having jurisdiction of the parties 
and the subject-matter of an action, renders judgment therein. it matters not that 
such judgment may be erroneous, not having been appealed from, it was final, be- 
came the law of the case, and the parties were bound thereby.” 


[3] The presumption is in favor of the judgment of the lower court as being 
correct, and the burden is upon the appellant to overcome such presumption. and 
the attorney for appellant having cited only two authorities, neither of which, in: 
our judgment, has any application to the issues as disclosed by the record here, we 
are of the opinion that the contention of the attorneys for the appellee that: 

“A plausible, but not convincing, argument in the brief, unsupported by cita-. 
tion of authority, is not sufficient to overcome the presumption indulged by the 
Supreme Court in favor of the correctness of the judgment of the trial court. 
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(Pauls Valley Storage Co. v. Harris, 62 Okl. 103, 162 Pac. 216; Arbuckle Min. & 
Mill. Co. v. Beard, 56 Okl. 144, 155 Pac. 1138; Title & Guaranty Co. v. Slinker, 35 
Okl. 128, 128 Pac. 696; Cox v. Butts, 48 Okl. 147, 149 Pac. 1090; Connelly v. 
Adams, 52 Okl. 382, 152 Pac. 607; Patterson v, Meyers, 28 Okl. 304, 114 Pac. 256; 
Vernon v. Poorman, 59 Okl. 105, 158 Pac. 615),” is correct and should be sustained 
by this court. 


A solemn, final judgment of a court against a principal on a replevin bond, 
where the court has jurisdiction over the person and subject-matter of the action, 
should be given force and effect, if possible, and a surety, who has gone on a bond 
in a replevin action, obligating itself as in this action to see that plaintiff duly pro- 
secutes the action and pays all costs and damages awarded against him, and that 
the property delivered to him under said obligation should be returned to the party, 
to whom it is awarded by the judgment, in the absence of very strong controlling 
causes, which are not apparent in this case, should be held to the payment of the 
amount found against the principal on the bond by the courts of this state, and in 
the instant case the court is of the opinion that both judgments were correct, and 
the judgment of the trial court in this case is right, and should be and is hereby 
affirmed. 


a I et 


CITY OF MONTPELIER v. NATIONAL SURETY CO. (No. 448.) 
(Supreme Court of Vermont. Washington. Oct. 3, 1923.) 
122 Atlantic Reporter, 484. 


1, PRINCIPAL AND SURETY—CONTRACT OF COMPENSATED SURETY 

CONSTRUED MOST STRONGLY AGAINST SURETY. 

The contract of a compensated surety company is in the nature of an insurance 
contract and is construed most strongly against the surety, the rule of strict con- 
struction of the contract of a voluntary surety not being applicable but the rule is 
one of construction only, and, if there is no ambiguity, the plain intention of the 
parties controls. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


4. PRINCIPAL AND SURETY—STREET RAILROADS—APPOINTMENT 
OF RECEIVER HELD NOT TO EXCUSE PERFORMANCE OF FRAN- 
CHISE OBLIGATION SO AS TO EXCUSE SURETY. 

The appointment of a receiver for a street railway company did not excuse per- 
formance of a franchise obligation to pave between the tracks, on the ground of 
impossibility, so as to relieve the surety of the street railway from liability on a 
bond conditioned to secure performance of franchise obligations. 

(For other cases, see Principal and Surety, Dec. Dig. § 118; Street Railroads, 

Dec. Dig. § 58.) 


5. PRINCIPAL AND SURETY—COMPENSATED SURETY NOT DIS- 
CHARGED BY BENEFICIAL DEPARTURE FROM OBLIGATIONS OF 
STREET RAILWAY FRANCHISE. 

Where street railway franchise obligated company to pay for paving between 
the tracks with the same material as the rest of the street, but was subject to change 
by agreement, the use of a material different from that used for the remainder of 
the roadway, at the request of the company’s receiver, resulting in a substantial 
saving, did not discharge the surety, under the rule that a compensated surety is 
not relieved by departure from the contract unless material and prejudicial. 


(For other cases, see Principal and Surety, Dec. Dig. § 99.) 
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7. PRINCIPAL AND SURETY—FAILURE TO NOTIFY STREET RAILWAY 
COMPANY TO PAVE BETWEEN TRACKS HELD NOT TO DIS- 
CHARGE SURETY’S LIABILITY ON BOND. 

A surety on a bond securing performance of obligations of street railway fran- 
chise, one of which was to pave between its tracks, which the city after reasonable 
notice to the company could do, and charge the cost to the company, was not dis- 
charged because such notice was not received by the company’s officers, where the 
failure to pave or pay the city for paving was in no way dependent on lack of 
notice. 


(For other cases, see Principal and Surety, Dec. Dig. § 125.) 


10. PRINCIPAL AND SURETY — SURETY LIABLE FOR INTEREST ON 
PENALTY FROM TIME PRINCIPAL LIABLE FOR INTEREST ON 
DAMAGES EXCEEDING PENALTY. 


Where a street railway franchise obligated the company to pay for paving 
after reasonable opportunity to verify the charges, the company was liable for in- 
terest on such charges after a reasonable time had expired, and, if the amount due 
for paving was equal to or exceeded the amount of the bond, the surety was liable 
for interest on the full amount of the bond from that time. 


(For other cases, see Principal and Surety, Dec. Dig. § 73.) 


Exceptions from Washington County Court; Fred M. Butler, Judge, 
Action by the City of Montpelier against the National Surety Company. Judg- 
ment for plaintiff, and defendant excepts. Affirmed. 


Argued before Watson, C. J., and Powers, Taylor, Miles, and Slack, JJ. 


George L. Hunt, of Montpelier, for plaintiff. 
Edward H. Deavitt, of Montpelier, for defendant. 


Taytor, J. This is an action on a bond to the plaintiff executed by Barre & 
Montpelier Traction & Power Company as principal and the defendant as surety, in 
the penal sum of $10,000, to secure compliance by the traction company with the 
provisions of the franchise under which it was permitted to operate a street railway 
in the city of Montpelier. The trial was by jury with verdict and judgment for the 
plaintiff. The defendant argues exceptions to the refusal of a directed verdict, to 
the refusal to set aside the verdict.of the jury, to the admission and exclusion of 
evidence and exceptions relating to the charge. 

The condition of the bond was such that, if the traction company should well 
and faithfully perform all and singular the duties and obligations imposed upon it 
under its franchise, the obligation was to be null and void; otherwise, to remain in 
full force and effect. The franchise gave permission to the traction company,” 
“its successors and assigns,” to construct and for a term of years to operate an 

* electric street railway in certain streets, including Main and State streets, the locus 
of the matters here in controversy. It was stipulated as a condition of the granting 
of the franchise that the traction company and its successors and assigns should at 
all times protect the plaintiff by a $10,000 bond with surety satisfactory to the city 
council, conditioned upon the faithful performance of the duties and obligations 
thereunder. Section 1 of the franchise specifies the terms and regulations under 
which the railway should be maintained and operated. Subsection (5) requires 
the traction company to restore any highway, sidewalks or crosswalks that it may 
disturb in repairing or maintaining its roadbed or equipment, and subsection (7) 
relates to the removal of snow and ice from its tracks. Subsection (6) provides 
a track area including the portions of the highways between the rails, and for a 
distance of two feet on each side thereof, which the traction company is required 
to keep at a specified grade and in as good condition for travel as the adjacent 
street “with the same kind of material as that used on that part of the highwav 
where said rails are laid.” Subsection (8) provides: 
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“If the company fails to meet the requirements of sections (5), (6), and (7), 
the city may, after a reasonable notice to the company, do the work necessary to 
meet such requirements and charge the reasonable cost thereof to the company,” etc. 

Subsection (9) provides: 


“If at any time the city paves or regrades any highway occupied by the com- 
pany’s tracks, the company shall at the same time pave or regrade, with the same 
kind of material, the portion of said highway. between its rails and for a distance of 
2 feet outside thereof, as provided in section (6) hereof. If the company fails to 
meet the requirements of this section, the city may do the work necessary therefor 
and from time to time, during the progress of said work, charge the reasonable cost 
thereof to the company, which shall be paid by the company upon the certification 
thereof by the city treasurer, and the company shall be given reasonable opportunity 
to verify said cost.” 


Another section of the franchise provides that its terms and regulations are 
subject to change by agreement between the city council and the traction company. 

In the summer of 1920 the plaintiff paved a section of State street west from 
the Rialto bridge, so called, adjacent to the tracks of the traction company, with 
cement. No notice thereof was given to the company. In December, 1920, on the 
petition of a creditor, the court of chancery appointed a receiver of all the assets 
of the traction company including its franchises, and, among other things, ordered 
the receiver to continue the operation and management of the railroad and take all 
necessary steps to that end with full power to receive all the income thereof and 
pay the operating expenses and make the necessary contracts and expenditures for 
repairs of the road, “such as shall be necessary for the operation of said road,” 
wntil further order of the court. The parties to the suit were enjoined from inter- 
fering in anv mnner with the property of the traction company and the management 
thereof by the receiver. The plaintiff was not a party te that proceeding until it 
appeared therein specially and filed a statement of its position. In 1921, and while 
the traction company was still in the hands of the receiver, the plaintiff undertook 
the work of laying a permanent pavement on Main street and on State street in 
addition to the work done in the summer of 1920. On Main street and on State 
street east of the Rialto bridge the construction was of granite paving blocks on a 
cement foundation. On State street west of the Rialto bridge the construction was 
of re-enforced cement. The authorization of this work was adopted by the city 
council in three sections. The work on Main street was authoized in May, 1921. 
Notice of the action taken and that the city council required the performance of the 
duties and obligations imposed upon the traction company by subsections (6) and 
(9) of paragraph 1 of the company’s franchise was given to both the receiver and 
the traction company. No claim seems to be made; but that the company received 
this notice. Later the city council voted to lay granite block paving on State street 
from Main street to the Rialto bridge, and instructed the clerk to notify the traction 
company thereof and that the company was expected to make arrangements to do 
its part in accordance with its franchise. The clerk mailed to the traction com- 
pany a notice to this effect indorsed as requiring the attention of the receiver. Still 
later the city council instructed the clerk to notify both the receiver and the traction 
company that the city proposed to lay pavement on State street between Rialto 
bridge and Western avenue, and expected them to get their tracks ,in readiness 
without delay, and that it was the sense of the council that they would not call 
upon the traction company to pave its section with re-enforced concrete, but that bi- 
tuminous macadam or its equivalent would be acceptable. Copies of such notice 
were mailed to the receiver and to the traction company. It is claimed that all 
the notices, other than the first, addressed to the traction company, were received by 
the receiver and were not turned over by him to any official of the company. 
Neither the receiver nor the traction company did the work of paving the track 
area required by the notices, but the work was done by the city. The evidence 
tended to show that the employees of the traction company, who had continued in 
their employment following the appointment of the receiver, and the receiver him- 
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self, co-operated during the progress of the work by way of removing, replacing, 
and aligning the railway track, and installing additional guide rails where granite 
blocks were laid. The track area on Main street and east of the Rialto bridge on 
State street was paved with granite block, the same construction as that used on the 
adjacent highway. The track area on State street west of the Rialto bridge was 
paved with asphaltic concrete, an equivalent of bituminous macadam. This construc- 
tion was less expensive than the re-enforced concrete used on the adjacent highway, 
and was agreed upon by the receiver and the city council. 

The cost to the city for doing the work required of the traction company in each 
section was certified as required by the franchise, the items aggregating $9,348.25. 
The plaintiff has never been paid anything on account of this work. Before bringing 
this suit the plaintiff demanded payment of the defendant on the ground that failure 
to do the work or pay the cost thereof was a breach of the condition of the bond. 


The defendant’s claims stated in oral argument were: (1) That the defendant 
was not surety for the receiver; (2) that the use of different material west of the 
Rialto bridge was not within the terms of the contract, was such a change as would 
release the defendant from liability; (3) that proper notices were not given. The 
defendant's main contention is that it was surety for the traction company only which 
could not be charged with a breach of the franchise agreement, and so there was 
no breach of the bond, since the traction company was in the hands of a receiver 
during the time the paving work was going on, and besides was strictly enjoined 
from interfering with the property or its management. Most of the exceptions ar- 
gued are directed to some phase of this question. It is argued that the defendant’s 
obligation under the bond is limited to securing the performance of the terms of 
the franchise by the traction company; that the receiver was not an assignee of the 
company, nor its successor, in contemplation of certain sections of the franchise re- 
ferred to, and so there has been no valid assignment of the franchise; that the re- 
ceivership was involuntary, so far as the traction company was concerned; that the 
receiver was not the traction company, but an officer of the court in whose custody 
the property of the company was when the paving was done; that the receiver had 
only such authority as was conferred upon him by the court; and that the order 
appointing the receiver and enjoining the traction company from operating sus- 
pended the operation of the bond until such time as the company should again be 
operating the road under the franchise. 

[1] A proper understanding of the principles governing such a suretyship obli- 
gation as this will faciliate the consideration of the questions presented. The de- 
fendant’s argument proceeds upon the theory that the rule of trictissimi juris applies. 
It is well settled, however, that while the contract of. an individual surety, or a vol- 
untary surety as spoken of in some cases, will be strictly construed and all doubts 
and technicalities resolved in his favor, the rule does not apply in case of a com- 
pany organized for the purpose of acting as a surety for compensation. The courts 
agree with practical unanimity that in the case of a surety company, acting for 
compensation, the contract will be construed most strongly against the surety, and 
in favor of the indemnity which the obligee has reasonable ground to expect. The 
contract is regarded more in the nature of an insurance contract, and by analogy the 
rules governing liability applicable in that class of contracts are applied. Note 12 
A. L. R. 382, where the cases are collected. But the rule is one of construction only. 
The bond of a compensated surety is not to be so construed as to extend liability 
beyond the terms of the contract. Burdett v. Walsh, 235 Mass. 153, 126 N. E. 374. 
The plain intention of the parties cannot be nullified by construction. Where the 
meaning of such a bond is clear and unambiguous, it should be enforced, like other 
contracts, according to the manifest intention of the parties. State v. Blanchard 
Constr. Co., 91 Kan. 74, 136 Pac. 905, Ann. Cas. 1915C, 192; State v. National Surety 
Co., 126 Md. 290, 94 Atl. 916. The effect of the rule is to give such contracts of 
indemnity a reasonable construction, so as to give effect to the intention of the 
parties and to carry out, rather than defeat, the purpose for which they were exe- 
cuted. Union Central Life Ins. Co. v. U. S. Fid. & Guar. Co., 99 Md. 423, 58 Atl. 
437, 105 Am. St. Rep. 313. It is said in the case last cited: 
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“They should neither, on the one hand, be so narrowly or technically intepreted 
as to frustrate their obvious design; nor, on the other hand, so loosely or inartifi- 


cially as to relieve the obligor from a liability fairly within the scope or spirit of 
their terms.” 


For further discussion see Stearns on Sur. (3d Ed.) 401-416; 21 R. C. L. 1160- 
1164; note 12 A. L. R. 382. 

[2] The defendant misconceives the true relation of the parties. If it be as- 
sumed that the traction company and the receiver are independent parties, or that 
the latter is not to be regarded as the representative of the former, still the defendant 
may be liabile. The franchise agreement was a valid subsisting contract at the time 
the receiver was appointed. While he may not have been bound by the contracts of 
the company without election, he could do nothing to impair the obligation of such 
contract. Wolf v. National Bank, 178 Ill. 85, 52 N. E. 896; Chemical Nat. Bk. v. 
Hartford Deposit Co., 156 Ill. 522, 41 N. E. 225; Id.,.161 U. S. 1, 16 Sup. Ct. 439, 
40 L. Ed. 595; High on Rec. (3d Ed.) §§ 273d, 318; Arlington Heights Realty Co. 
v. Citizens’ Ry., etc. (Tex. Civ. App.) 160 S. W. 1109. See Bank Com’s v. N. H. 
Tr. Co., 69 N. H. 621, 44 Atl. 130. As surety on the bond, the defendant in effect 
covenanted that the traction company would perform the obligations of its contract. 
It follows that the defendant is liable unless the receivership afforded the company 
an excuse for the nonperformance thereof. 

(3, 4] It is a general rule that what a party is bound by contract to perform 
he must perform, or pay damage for failure to do so. In substance, the defendant 
claims that the receivership proceedings made it impossible for the traction com- 
pany to perform its contract, and seeks to bring the case within a recognized excep- 
tion to this rule. But it must be held that the appointment of a receiver did not re- 
lieve the company from its obligation under the franchise. It is not claimed that 
performance was prevented by operation of law. Neither was it excused for impos- 
sibility. To warrant the application of that principle, the impossibility must consist 
in the nature of the thing to be dene and not in the inability of the party to do it. 
The geneal doctrine is well settled that, when a party contracts to do a thing without 
qualification, he is not discharged from his liability under the contract because of a 
contingency subsequently arising making it impossible for him to do that which he 
has agreed to do. The principle deducible from the cases is that if what is agreed 
to be done is in nature possible and lawful it must be done; or, otherwise stated, 
the promisor takes the risk within the limits of his undertaking of being able to 
perform. Among the many cases where the principle is applied are Jacksonville, etc., 
Co. v. Hooper, 160 U. S. 514, 16 Sup. Ct. 379, 40 L. Ed. 515; Carnegie Steel Co. v. 
United States, 240 U. S. 164, 36 Sup. Ct. 342, 60 L. Ed. 576; Day v. United States, 
245 U. S. 159, 38 Sup. Ct. 57, 62 L. Ed. 219; Phelps v. School Dist., 302 Ill. 193, 
134 N. E. 312, 21 A. L. R. 737; N. J. Magnam Co. v. Fuller, 222 Mass. 530, 111 N. E. 
399; Kauber v. San Diego St. Car. Co., 95 Cal. 353, 30 Pac. 555; Greil Bros. Co. v. 
Mabson, 179 Ala. 444, 60 South. 876, 43 L. R. A. (N. S.) 664; Cohen v. Morneault, 
120 Me. 358, 114 Atl. 307; Prather v. Latshaw, 188 Ind. 204, 122 N. E. 721; Elmira 
Lumber Co. v. Owen, 96 Or. 127, 188 Pac. 415; Piaggio v. Somerville, 119 Miss. 6, 
80 South. 342; Virginia, etc., Co. v. Graham, 124 Va. 692, 98 S. E. 659; Ess-Arr 
Knitting Mills v. Fischer, 132 Md. 1, 103 Atl. 91; Clements v. Jackson, etc., Co., 61 
Okl. 247, 161 Pac. 216, L. R. A. 1917C, 437; Stagg v. Spray Water Power Co., 171 
N. C. 583, 89 S. E. 47; Winfrey v. Galena Auto Co., 113 Kan. 343, 214 Pac. 781. 
For additional cases see 13 C. J. 638 et seq. In Day v. United States, supra, it is 
said that the modern cases may have abated somewhat the absoluteness of the older 
ones in determining the scope of the undertaking by the literal meaning of the words 
alone; but that, when the scope of the undertaking is fixed, the contractor takes the 
risk to that extent. So it is generally held that the appointment of a receiver is 
ordinarily no excuse for the nonperformance of a contract, and does not preclude 
the prosecution of actions against the corporation; the purpose and effect not being 
to acquire a lien upon the property in the hands of the receiver, or to interfere with 


his possession thereof. See notes, 3 A. L. R. 628, 8 A. L. R. 445, where the cases are 
collected. 
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It is at once apparent that the contingency created by the insolvency of the trac- 
tion company was a liability contemplated by the .parties to the bond. Indeed it 
would seem to have been the principal consideration for requiring the security. The 
appointment of the receiver was incidental, and in no way affected the primary lia- 
bility of the defendant, neither as a release nor as postponing the time when liability 
would attach. Manifestly this is so when, as here, the plaintiff was a stranger to 
the receivership proceedings. The claim advanced by the plaintiff that the receiver 
in operating the railway was necessarily acting under the franchise and subject to 
its obligations, so that a cause of action could have arisen through his failure to re- 
pair the track area, finds support in some of the cases cited; but we have no occa- 
sion to consider the claim, and prefer to place the decision on the broader ground 
indicated above. 

[5, 6] Neither was the defendant relieved from liability by the use of different 
material on the portion of the track area west of the Rialto bridge. The franchise 
expressly provides that its terms and regulations are subject to change by agree- 
ment between the city council and the traction company. This being so, the bond 
contemplated such a change in the requirement of the franchise, and the defendant’s 
consent thereto was unnecessary. It appeared in evidence that the change was made 
on the request of the receiver and that it resulted in a substantial saving of expense. 
It is urged that the receiver had no authority to agree to the change. The plaintiff’s 
answer to this is that he was operating the railway under the franchise and was 
acting as the representative of the traction company. True, a receiver’s duties are 
administrative, and he derives his authority and possessory rights from the court 
appointing him. Underhill v. Rutland Railroad, 90 Vt. 462, 98 Atl. 1017. But he 
takes the property of the insolvent in the same oondition and subject to all the duties, 
obligations, and liabilities that rested upon the latter. Barthen v. Lodi Corporation 
(N. J. Err. & App.) 119 Atl. 189; High on Rec. 318. A corporation is not dis- 
solved by the appointment of a receiver, but continues to exist as a legal entity, while 
the power of the directors to exercise the incidental powers necessary to carry on its 
business is superseded thereby. Chemical Nat. Bnk. v. Hartfod Depont Co., 156 
Ill. 522, 41 N. E. 225. It follows that in some respects he is properly regarded as 
the repsesentative of the corporation. High on Rec. § 314; Bartlett v. Klein, 50 N. 
J. Law, 260, 13 At!. 7. However, we need not inquire whether the receiver was so 
far the representative of the company as to enable him to act for it in consenting 
to the change. If we regard the use by the plaintiff of a cheaper construction as a 
departure from the contract, the result will be the same. Such a departure would 
be from its nature beneficial, and could in no way prejudice the defendant. The rule 
is well settled that a compensated surety is relieved from its obligations for a de- 
parture from the contract only when the departure is shown to be material ar 
prejudicial. Philadelphia v. Fidelity & Deposit Co., 231 Pa. 208, 80 Atl. 62, Ann. 
Cas. 1912B, 1985; M. E. Church v. Equitable Surety Co., 269 Pa. 411, 112 Atl. 551; 
New Haven v. National Steam Economizer Co., 79 Conn. 482, 65 Atl. 959; Guar- 
anty Co. v. Pressed Brick Co., 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 242; Cam- 
bridge Sav. Bk. v. Hyde, 131 Mass. 77, 41 Am. Rep. 193; City of Chicago v. Agnew, 
264 Ill. 288, 106 N. E. 252; Springfield Lighting Co. v. Hobart, 98 Mo. App. 227, 
68 S. W. 942; Rult v. Anderson, 160 Mo. App. 347, 142 S. W. 358; Van Buren 
County v. American Sur. Co., 137 Towa, 490, 115 N. W. 24, 126 Am. St. Rep. 290; 
Bross v. McNicholas, 66 Or. 42, 133 Pac. 782, Ann. Cas. 1915B, 1272; United Surety 
Co. v. Summers, 110 Md. 95, 72 Atl. 775; Peerless Casualty Co. v. Howard, 77 N. 
H, 355, 92 Atl. 165; Pingrey on Sur, § 101; Stearnes on Sur. § 415; note, Ann. Cas. 
1912B, 1087; 21 R. C. L. 1160-1164. 

This doctrine is sometimes referred to as a modern rule, but it is merely the 
application of old principles to the new situation in suretyship matters due to the 
advent of bonding or surety companies whose business, while in form that of sure- 
tyship, is essentially that of insurance. Their contracts are regarded as contracts of 
indemnity, and, as such, are governed by the rules of construction applicable to con- 
tracts of insurance. It is said in Rule v. Anderson, supra: 
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“The deep solicitude of the law for the welfaré of voluntary parties who bound 
themselves from purely disinterested motives never comprehended the protection of 
pecuniary enterprises organized for the express purpose of engaging in the business 
of suretyship for profit. To allow such companies to collect and retain premiums 
for their services, graded according to the nature and extent of the risk, and then 
to repudiate their obligation on slight pretexts that have no relation to the risk, 
would be most unjust and immoral and would be a perversion of the wise and just 
rules designed for the protection of voluntary sureties.” 


[7] For-the same reasons the defendant’s claim respecting want of notice to the 
traction company are untenable, If the contract required a formal notice such as 
the plaintiff attempted to. give and the notice sent through the mail failed to reach 
the officers of the company, matters that were in dispute, the want of notice worked 
no possible harm to the defendant. The failure of the company to carry out the 
contract was admittedly in no way dependent upon lack of notice; and the giving of 
the notice, so far as the rights of the defentlant were concerned, would have been an 
idle ceremony which the law does not require. Under the rule applicable to the case 
the techncal objection is unavailing. It has even been held, when the right of action 
on such a bond was not made conditional upon notice of the principal’s default, that 
a surety company cannot complain of failure to comply with a requirement for such 
notice where no damage has resulted therefrom. Van Buren County v. American 
Surety Co., supra; Bross v. McNicholas, supra; Gustafson v. Swanson, 131 IIl. 
App. 585; Illinois Surety Co. v. Huber, 57 Ind. App. 408, 107 N. E. 298; School 
District v. McCurley, 92 Kan. 53, 142 Pac. 1077, Ann. Cas. 1916B, 238; A®tna In- 
demnity Co. vs. Waters, 110 Md. 673, 73 Atl. 712; Molin v. New Amsterdam Cas. 
Co., 118 Wash. 208, 203 Pac. 8; Sykes v. Sperow, 91 Or. 568, 179 Pac. 488. 

[8] It is claimed that the action cannot be maintained, because the plaintiff had 
filed its claims against the traction company in the receivership cause, where the 
matter was still pending, and that the court of chancery alone has jurisdiction of 
claims against the receiver. The argument is based upon the mistaken theory that 
the claim in suit is a receivership matter. As seen, the liability of the defendant is 
wholly independent of any default on the part of the receiver. But, if the claim 
against the traction company was a proper item of charge in the receivership pro- 
ceedings, the defendant’s liability on the bond is not affected by the pendency of 
such claim in the court of chancery. The bond is a joint and several obligation. 
The plaintiff would have two remedies. one against the traction company for the 
breach of the contract and the other against the defendant for the penalty of the 
bond. These remedies, if pursued, would not be for the same claim in contempla- 
tion of law. Keel v. Larkin, 83 Ala. 142, 3 South, 296, 3 Am. St. Rep. 702. The 
doctrine of election of remedies does net apply. The remedies are not inconsistent 
but are merely cumulative. Both may be pursued at the same time until plaintiff’s 
damages are once satisfied. Town of Pawlet v. Kelley, 69 Vt. 398, 38 Atl. 92; 
Perry v. Shunway, 73 Vt. 191, 50 Atl. 1069. The earlier case is quite in point. The 
plaintiff presented its claim against the insolvent estate of a defaulting tax collec- 
tor, and obtained a dividend thereon, It also brought suit on the collector’s bond 
in which a surety relied upon the claim that he was discharged by reason of the 
plaintiff’s election of remedies. It was held that the remedies were not inconsistent 
and that a creditor may pursue both until he obtains satisfaction of his debt. More- 
over, the defendant is in no way injuriously affected. The action complained of 
may or may not have been wholly gratuitous on the part of the plaintiff, as to which 
see 21 R. C. L. 947, 1032-1040, 1124-1127. Be that as it may, the plaintiff can have 
but one satisfaction of its damages, and any recovery will necessarily operate for 
the defendant’s protection and inure to its benefit. 

[9] The contenticn is made that to permit the plaintiff to recover on the evi- 
dence amounts to a confiscation of the defendant’s property and a denial of due 
process of law under the Fourteenth Amendment of the Constitution of the United 
States. The foundation of the claim is but a repetition of the reasons assigned why 
the defendant should be held to be released from its contract of suretyship. It is 
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enough to say that the defendant’s liability is primary and direct. Champion, etc., 
Co. v. American Bonding Co., 115 Ky. 873, 75 S. W. 197, 103 Am. St. Rep. 356. 
The action is upon the bond and not upon the contract. The latter is important in 
this action only as it bears upon the question whether there has been a breach of 
the bond. It sufficiently appears from what has been said that the evidence made a 
case for the plaintiff on that issue. Counsel fail to point out and we are unable to 
discover wherein the defendant has been denied due process of law. 

[10] The defendant makes complaint respecting the amount allowed by the jury 
by way of interest. The only question saved is presented by an exception to the 
charge. The court in effect instructed the jury that the traction company had a 
reasonable time after the cost of the repaving was certified to the company in which 
to verify the charges, and that they should first determine what would be a reason- 
able time in the circumstances and allow interest on the plaintiff's claim from the 
expiration of such time. To this the defendant excepted, claiming that no interest 
could be recovered until] demand had been made upon the defendant. The charge 
was without error. Within the limits fixed by the penalty of the bond, the extent 
of the traction company’s liability measures the liability of the defendant. 21 R. 
C. L. 974; St. Albans Bank v. Dillon, 30 Vt. 122, 73 Am. Dec. 295. Under the 
charge interest was to be computed from the time when, by the terms of the con- 
tract, the cost of repairing was due and payable. The prevailing rule as to inter- 
est upon the damages ascertained in an action against the surety on a bond is that 
the interest period is controlled by the right of the obligee to interest upon the 
damages against the principal. When the cincumstances are such that the principal is 
chargeable with interest on the damages accruing from the breach of the bond, and 
such damages are equal to or exceed the penalty, the interest pericd on the penalty 
will commence at the same time as that against the principal on such damages. 
Under this rule, when the bond is breached, the penalty to the amount of the dam- 
ages immediately becomes the debt of the surety and bears interest, the same as any 
other debt on centract, if the principal claim bears interest. Whereatt v. Ellis, 103 
Wis. 348, 79 N. W. 416, 74 Am. St. Rep. 865; National Bank v. Baker, 58 Ill, App 
343; Wyman v. Robinson, 73 Me. 384, 40 Am. Rep. 360; Burchfield v. Haffey, 34 
Kan. 42, 7 Pac. 548; Ellyson v. Lord, 124 Iowa, 125, 99 N. W. 582; City of Cam-. 
den v. Ward, 67 N. J. Law, 558, 52 Atl. 392; Marshall v. Minter, 43 Miss. 666; 
Mullen v. Morris, 43 Neb. 596; 62 N. W. 74; James v. State, 65 Ark. 415, 46 S. 
W. 937; Holmes v. Standard Oil Co., 183 Ill. 70, 55 N. E. 647; American Surety Co 
v. Pacific Surety Co., 81 Conn. 252, 70 Atl. 584, 19 L. R. A. (N. S.) 83; Bank of 
Brighton v. Smith, 12 Allen (Mass.) 243, 90 Am. Dec. 144; 21 R. €. L. 1087; 4R 
C. L. 69; nete, Ann. Cas. 1914C, 1194; see Williams v. Willson, 1 Vt. 266. 

It is unnecessary to consider the defendant’s exceptions further in detail. The 
numerous questions presented in the brief could better have been grouped to avoid 
needless repetition. They have all been examined, and are sufficiently covered by 
what has been said, or are found to relate to matters rendered immaterial by the 
decision of the main questions in the case. The record discloses no reversible error 

Judgment affirmed. 

Mites, J., having retired, took no part in the disposition of the case. 
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HAFNER y. UNITED STATES FIDELITY & GUARANTY CO. er AL. 
(No. 17701.) 


(Supreme Court of Washington. Oct. 11, 1923.) 
219 Pacific Reporter, 16. 


1, REPLEVIN—PLAINTIFF MAY ACCEPT PROPERTY AND SUE UPON 
BOND FOR DAMAGES FOR DEPRECIATED VALUE. 


Plaintiff in replevin may accept the property, though depreciated in value, and 
sue upon the redelivery bond for damages, measured by the depreciated value. 


(For other cases, see Replevin, Dec. Dig. § 119.) 


2. REPLEVIN — SURETIES BOUND BY JUDGMENT AS TO VALUE OF 
PROPERTY, 


In action on redelivery bond, sureties are bound by the judgment in the replevin 
action, and the question of value may nct again be litigated. 


(For other cases, see Replevin, Dec. Dig. § 109.) 


3. REPLEVIN—JUDGMENT IN ACTION ON BOND HELD SUPPORTED 
BY EVIDENCE. 


In an action on a redelivery bond, to recover for depreciation of property, eVi- 
dence held to support a verdict as to the amount of damages. 


(For other cases, see Replevin, Dec. Dig. § 134.) 
Mackintosh, Tolman, Pemberton, and Bridges, JJ., dissenting. 


En Banc. 

Appeal from Superior Court, Franklin County; John Truax, Judge. 

Action by Mary Hafner against the United States Fidelity & Guaranty Com- 
pany and another. Judgment for plaintiff, and defendants appeal. Affirmed. 


B. B. Honigan, of Pasco, for appellants. 
Chas. W. Johnson, of Pasco, for respondent. 


FuLterton, J. A Hudsen automobile, the property of the respondent, Mary 
Hafner, was feloniously taken from her possession by a third person, and was on 
October 4, 1920, sold by such third person to appellant P. P. Fitzpatrick. The re- 
spondent sued in replevin to recover the automobile, and tock possession of it under 
a replevin bond on October 21, 1920. On October 23, 1920, the appellant Fitz- 
patrick retook its possession under a redelivery bond, which, so far as material, 
reads: 


“Whereas the above-named Mary Hafner, as plaintiff in the abcve-entitled 
cause, has filed her affidavit and bond in replevin in the said cause, and the said 
James S. Hays, as sheriff. has thereunder taken into his possession and now holds 
one Hudson Speedster, 1918 model, serial No. 45338, engine No. 61734, bearing 
Washington license No. 155378, and the value of the said property as stated in the 
plaintiff’s affidavit is $2,500. and the defendant, P. P Fitzpatrick requires the return 
of the said property to him: 


“Now therefore, if the above bounden P. P. Fitzpatrick shall deliver the said 
property to the plaintiff, Mary Hafner. if such delivery be adjudged, and shall pay 
to the said Marv Hafner all such sums as may, for any cause, be recovered against 
the defendant, these presents to be void, otherwise to remain in full force and ef- 
fect.” 
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Mrs. Hafner was successful in the replevin action, and a judgment in her favor 
was entered; the portions of which that are material to this inquiry reading: 


“That the plaintiff is entitled to immediate possession of the property described 
as follows: One Hudson Speedster, 1918 model, serial No. 45228, engine No. 
61734, bearing Washington license No. 155378, and the court having found the value 
of the said property to be the sum of $2,500, and it appearing from the return of the 
sheriff herein and the undertaking filed on the part of the defendant that said prop- 
erty was delivered to the defendant; “It is further ordered and adjudged that 
Mary Hafner, the plaintiff, have and recover from the defendant the possession of 
the property hereinbefore described in substantially as good condition as the same 
was in when taken by the defendant unler the bond in this case and, in case de- 
livery of said property cannot be had, then that the plaintiff have and recover from 
the defendant the said sum of $2,500, with interest at 6 per cent, per annum from 
October 4, 1920, together with her costs and disbursements herein.” 


Upon appeal to this court, the judgment was affirmed. Hafner v. Fitzpatrick, 
118 Wash. 80, 203 Pac. 3. When the judgment became final, the respondent ac- 
cepted delivery of the automobile from Fitzpatrick, and then commenced this ac- 
tion to recover on the bond for damages because of the depreciated value of the 
car. A trial before the court and a jury resulted in a judgment in her favor for 
$1,068.75, the $68.75 being the amount of the costs in the replevin action. Both de- 
fendants have appealed. 

[1] It is first contended that respondent has mistaken her remedy It is said 
that under our decision in Ihrig v, Bussell, 68 Wash. 70, 122 Pac. 608, L. R. A 
1917A, 1188, she must either accept the car as a satisfaction of the judgment, or 
refuse to accept it, in which case she can preceed to collect its value as fixed in the 
judgment. That case, however, is not authority for the proposition to which it is 
cited. The applicable rule is found in Hallidie Mach. Co. v. Whidbey Island S. & 
G. Co., 73 Wash. 403,131 Pac. 1156, 45 L. R. A. (N. S.) 40, wherein we said: 


“The authorities so far noticed, as we understand them, lend support to the 
view that the party for whose benefit the delivery or redelivery bond is given, un- 
der which his property is withheld from him, upon judgment being rendered in his 
favor for the recovery of. the property, or in the alternative for its total value 
determined by such judgment without separate valuation of separate portions or 
articles, may elect to accept tender of the property, though depreciated in value, and 
sue upon the bond for his damages, measured by its depreciated value; or he may, 
if the property is tendered to him in substantially worse condition than when first 
withheld from him under the bond, refuse the tender and sue upon the bond for 
damages measured by the total value of the property as determined by the alterna- 
tive judgment. We are impressed with the justice of this doctrine, in view of the 
fact that it favors the party who is finally adjudged to be in the right.” 


It is next contended that the court erred in giving to the jury the following 
instruction : 


“You are instructed that the reasonable market value of the car at the time 
the redelivery bond was furnished has been fixed and determined at $2,500, and 
you will so consider it in your deliberations.” 


[2] This value was fixed both in the judgment in the replevin action and in the 
bond. The sureties are bound by this judgment, and the question of value may not 
be litigated again in this action. In 23 R. C, L. 941, it is said; 


“Likewise, the question of the value of the property taken as adjudicated in 
the replevin suit is not open to re-examination by: the sureties on the redelivery 
bond.” 
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To the same effect are Gorman v. Lenox, 15 Pet. 115, 10 L. Ed. 680; Bierce 
v. Waterhouse, 219 U. S. 320, 31 Sup. Ct. 241, 55 L. Ed. 237. 


[3] The appellants further contend that there was not sufficient evidence to 
justify the verdict, and that a judgment non obstante veredicto should have been 
granted. While there is, of course, a conflict in the testimony, there is an abun- 
dance to the effect that the automobile was worth not more than $1,200 or $1,300 
when returned to the respondent, and this is the only question upon which there 
was a substantial dispute. 


[4] The final contention of appellants is that a motion for a new trial should 
have been granted, because of misconduct of the jurors in their consideration of 
the case. This motion is based upon affidavits of five of the jurors, practically 
identical, and reading substantially as follows: 

y , being first duly sworn, on oath deposes and says; that he was one of 
the jurors who tried the above-entitled action on June 15, 1922; that after the jury 
retired to deliberate upon the verdict, one of the arguments put forward by some of 
the jurors, and which seemed to have weight in determining the amount of damages 
allowed the plaintiff, was that plaintiff was damaged by being deprived of the use 
of her car for over five months by the act of the defendant P. P. Fitzpatrick, and 
one of the items nearly always brought forward by one of the jurors was the item 
of damages to the plaintiff for deprivation of her car; that affiant believes that if 
the jury knew that the item of damages to the plaintiff, caused by her being de- 
prived of the use of her car, could not be considered, affiant believes that the verdict 
would be less than the amount rendered; that one of the jurors said that Fitzpatrick 
was a reckless driver as he himself had often seen him ‘drive his car very fast, and 
that he could have injured the car by his driving.” 


In State v. Parker, 25 Wash, 405, 65 Pac. 776, when considering a similar affi- 
davit, we used this language: 


“In considering the affidavits filed, we entirely discard those portions which may 
tend to impeach the verdict of the jurors, and consider only those facts stated in re- 
lation to misconduct of the juror, and which in no way inhere in the verdict itself. 
It is not for the juror to say what effect the remarks may have had upon his ver- 
dict, but he may state facts,-and from them the court will determine what was the 
probable effect upon the verdict. It is for the court to say whether the remarks 


made by the juror in this case probably had a prejudicial effect upon the minds of 
the other jurors.” 


[5, 6] Applying the same rule to the present situation, there is eliminated from 
our consideration everything contained in the affidavits, save the statement of the 
juror that the appellant Fitzpatrick was a reckless driver, and that he (the juror) 
had himself often seen the appellant driving very fast. The other matters stated, 
such as, the statement that one of the jurors, while the jury was deliberating, 
brought forward as an item of damage the loss of the use of the car to the plain- 
tiff, and the belief that the verdict would have been less had the jury known that 
this was not a proper item of damage—are matters inhering in the verdict, tending 
to impeach it, and not therefore proper to be shown. The question then is, whether, 
because of the improper statement of fact made by the juror, the cause should be 
reversed. It is our opinion that it should not. There were but two possible ques- 
tions for the consideration of the jury; one, whether there was a depreciation in 
the value of the automobile while it was wrongfully in the possession of the appel- 
lant, and the other, the amount of such depreciation. On these questions the re- 
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mark of the juror had no bearing. It could not, therefore, have been prejudicial, 
and error without prejudice is no ground for reversal. 

The judgment is affirmed. 

Main, C. J., and Parker, Mitchell, and Holcomb, JJ., concur. 

Mackintosh, Tolman, Pemberton, and Bridges, JJ., dissent. 
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MISCELLANEOUS. 


KASKASKIA LIVE STOCK INS. CO. v. HARVEY BROS. (No. 11720.) 
(Supreme Court of Oklahoma. Oct. 23, 1923.) 
219 Pacific Reporter, 672. 


(Syllabus by the Court.) 

1. INSURANCE—WAIVER; RETENTION OF UNEARNED PREMIUM BY 
INSURER WITH KNOWLEDGE OF BREACH OF POLICY BY IN- 
SURED AND FAILURE TO RETURN WHEN PLEADING FORFEI- 
TURE HELD BOTH WAIVER AND ESTOPPEL IN PAIS. 

The retention by the insurer, with full knowledge of a breach by the insured of 
the conditions of the policy, of the unearned premium paid to it, and a failure to 
tender a return thereof to the insured when pleading a forfeiture in an action against 
the insurer on the policy, amount to both waiver and estoppel in pais. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


2. APPEAL AND ERROR—ASSIGNMENTS OF ERROR NOT CONTAINED 

IN APPELLANT'S ABSTRACT NOT CONSIDERED. 

Where no abstract of the evidence is contained in the brief of the plaintiff in 
error, assignments of error which require an examination of the evidence will not 
be considered by the Supreme Court. 

(For other cases, see Appeal and Error, Dec. Dig. § 757[3].) 


Commissioners’ Opinion, Division No. 5. 
Appeal from District Court, Love County; Thos. W. Champion, Judge. 


Action by Harvey Bros, against the Kaskaskia Live Stock Insurance Company. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 


R. A. Keller, of Marietta, for plaintiff in error. 
Sigler & Jackson, of Ardmore, for defendants in error. 
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LIFE. 


MUTUAL LIFE INS. CO. OF NEW YORK v, HURNI PACKING CO. 
(No. 66.) 


(United States Supreme Court. Argued Oct. 11, 1923. Decided Nov. 12, 1923.) 
44 Supreme Court Reporter, 90. 


1. INSURANCE—DATE OF ANTEDATED POLICY HELD “DATE OF IS- 

SUE,” WITHIN INCONTESTABILITY CLAUSE. 

Where a life policy provided that the applicant might have the policy ante- 
dated for a period not exceeding six months, and it was dated August 23d, though 
not executed until September 7th, and not delivered until September 13th, August 
23d was “the date of issue,” within a provision making the policy incontestable after 
two years from the “date of issue,” as the quoted words refer, not to the time of 
actual execution of the policy or the time of its delivery, but to the date of issue as 
specified in the policy. 

(For other cases, see Insurance, Dec. Dig, § 400.) 

2. INSURANCE — CONSTRUCTION MOST FAVORABLE TO INSURED 


ADOPTED IN CASE OF AMBIGUITY. 
In case of ambiguity, that construction of the policy will be adopted which is 


most favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—PARTIES COMPETENT TO AGREE THAT EFFECTIVE 
DATE OF POLICY SHALL BE PRIOR TO EXECUTION. 
It is competent for insured and insurer to agree that the effective date of the 
policy shall be one prior to its actual execution or issue. 
(For other cases, see Insurance, Dec. Dig, § 175.) 


4. INSURANCE—POLICY HELD INCONTESTABLE AFTER TWO YEARS 
FROM DATE OF ISSUE, THOUGH INSURED DIED PRIOR TO TWO 
YEARS FROM DATE RISK ATTACHED. 

A provision of an antedated policy that, except for nonpayment of premiums, 
the policy shall be incontestable, provided two years shall have elapsed from its date 
of issue, eld to mean that the policy shall be incontestable on the simple condition 
that two years shall have elapsed from the specified date, and not that it shall be 
incontestable if insured shall live until two years after the date the risk attached. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


On Writ of Certiorari to the United States Circuit Court of Appeals for the 


Eighth Circuit. : 
Action by the Hurni Packing Company against the Mutual Life Insurance 
Company of New York. A judgment for plaintiff was affirmed by the Circuit Court 


of Appeals (280 Fed. 18), and defendant brings certiorari. Affirmed. 


Mr. James M. Beck, of Washington, D. C., for petitioner. 
Messrs. Charles M. Stilwill and Edwin J. Stason, both of Sioux City, Iowa, 


for respondent. 


Mr. Justice SUTHERLAND delivered the opinion of the Court. 

This is an action to recover the amount of a life insurance policy issued by the 
petitioner to Rudolph Hurni. At the conclusion of the evidence the jury found for 
the plaintiff, respondent here, under the peremptory instruction of the court, and 


10 Vol, LXII. 
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judgment was rendered accordingly. Upon appeal this judgment.was affirmed by 
the Court of Appeals. 280 Fed. 18. 


There were two trials below. Upon appeal following the first, the Court of 
Appeals reversed the judgment in favor of plaintiff on the ground of material mis- 
representation by the insured, 260 Fed. 641, 171 C. C. A. 405. Pending the second 
trial plaintiff amended its reply to the answer and alleged for the first time that this 
defense was barred, under the terms of the policy, by defendant’s failure to contest 
within two years, 

[1] The policy was applied for on September 2, 1915. It was in fact executed 
on September 7th, but antedated as of August 23, 1915, and was delivered to insured 
about September 13th. The insured died on July 4, 1917. 

The application provides that “the applicant upon request may have the policy 
antedated for a period not to exceed six months.” Underneath the heading of the 
application there was written the direrction; ‘Date policy, August 23, 1915; age, 
47.” The testimonium clause, followed by the signatures of the officials, reads: 
“In witness whereof the company has caused this policy to be executed this 23d 
day of August, 1915.” The policy acknowledges the receipt of the first premium 
and provides that.a like amount shall be paid “upon each 23d day of August here- 
after until tthe death of the insured.” 

The determination of the case depends upon the meaning of a clause in the 
policy as follows: 


“Incontestability—This policy shall be incontestable, except for nonpayment of 
premiums, provided two years shall have elapsed from its date of issue.” 


The trial court held that the words “its date of issue” were to be construed as 
referring to the date upon the face of the policy, viz. August 23, 1915, and this was 
also the view of the Court of Appeals. The first action taken by the insurance 
company to avail itself of the misrepresentation of the insured was on the 24th day 
of August, 1917, one day beyond the period of two years after the conventional 
date of the policy. It is contended on behalf of the insurance company: (1) That 
the period of incontestability did not begin to run until the delivery of the policy, 
or, in any event, until its actual execution on September 7th; and (2) that the pol- 
icy was matured by the death of the insured, and the rights of the parties thereby 
became fixed so that the incontestability clause never became operative, even within 
the conventional limitation. 

[2] First. The rule is settled that in case of ambiguity that construction of 
the policy will be adopted which is most favorable to the insured, The language 
employed is that of the company and it is consistent with both reason and justice 
that any fair doubt as to the meaning of its own words should be resolved against 
it. First National Bank v. Hartford Fire Insurance Co., 95 U. S. 673, 678-679, 24 
L. Ed. 563; Thompson v. Phenix Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 
1019, 34 L. Ed, 408; Imperial Fire Insurance Co. v. County of Coos, 151 U. S. 
452, 462, 14 Sup. Ct. 379, 38 L. Ed. 231. 

The word “date” is used frequently to designate the actual time when an event 
takes place, but, as applied to written instruments, its primary signification is the 
time specified therein. Indeed this is the meaning which its derivation (datus=given) 
most naturally suggests. In Bement & Dougherty v. Trenton Locomotive, etc., Co., 
32 N. J. Law, 513, 515, 516, it is said: 


“The primary signification of the word ‘date’ is not time in the abstract nor 
time taken absolutely, but, as its derivation plainly indicates, time ‘given’ or speci- 
fied, time in some way ascertained and fixed; this is the sense in which the word 
is commonly used. When we speak of the date of a deed, we do not mean the 
time when it was actually executed, but the time of its execution, as given or stated 
in the deed itself. The date of an item, or of a charge in a book account, is not 
necessarily the time when the article charged was, in fact, furnished, but simply 
the time given or set down in the account, in connection with such charge.” 
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This language was used in construing a provision of the New Jersey lien law 
to the effect that no lien should be enforced unless summons be issued “within one 
year from the date of the last work done, or materials furnished, in such claim,” 
and, specifically applying it to that provision, the court concluded: 


“And so ‘the date of the last work done, or materials furnished, in such claim,’ 
in the absence of anything in the act indicating a different intention, must be taken 
to mean the time when such work was done or materials furnished, as specified in 
the plaintiffs’ written claim.” 


[3] Here the words, referring to the written policy, are “from its date of is- 
sue.” While the question, it must be conceded, is not certainly free from reasona- 
ble doubt, yet, having in mind the rule first above stated, that in such case the doubt 
must be resolved in the way most favorable to the insured, we conclude that the 
words refer not to the time of actual execution of the policy or the time of its de- 
livery but to the date of issue as specified in the policy itself. Wood v. American 
Yeomen, 148 Iowa, 400, 403, 404, 126 N. W. 949; Anderson v. Mutual Life Insurance 
Co., 164 Cal. 712, 130 Pac. 726, Ann. Cas. 1914D, 903; Harrington v. Mutual Life In- 
surance Co., 21 N. D. 447, 131 N. W. 246, 34 L. R. A. (N. S.) 373; Yesler v. 
Seattle, 1 Wash. 308, 322, 323, 25 Pac. 1014. It was competent for the parties to 
agree that the effective date of the policy should be one prior to its actual execu- 
tion or issue; and this, in our opinion, is what they did. Plainly their agreement 
was effective to govern the amount of the premiums and the time of their future 
payment, reducing the former and shortening the latter, and, in the absence of 
words evincing a contrary intent, we are unable to avoid the conclusion that it was 
likewise effective in respect of other provisions of the policy, including the one here 
in question. This conclusion is fortified by a consideration of the precise words 
employed, which are “from its [that is, the policy’s] date of issue,” or, in other 
words, from the date of issue as specified in the policy. It was within the power 
of the insurance company if it meant otherwise, to say so in plain terms. Not hav- 
ing done, so, it must accept the consequences resulting from the fact that the doubt 
for which its own lack of clearness was responsible must be resolved against it. 

[4] Second. The argument advanced in support of the second ground relied 
upon for: reversal, in substance, is that a policy of insurance necessarily imports a 
risk, and where there is no risk there can be no insurance; that when the insured 
dies what had been a hazard has become a certainty and that the obligation then is 
no longer of insurance but of payment; that by the incontestability clause the un- 
dertaking is that after two years, provided the risk continues to be insured against 
for the period, the insurer will make no defense against a claim under the policy; 
but that if the risk does not continue for two years (that is, if the insured dies in 
the meantime) the incontestability clause is not applicable. Only in the event of the 
death of the insured after two years, it is said, will the obligation to pay become 
absolute. The argument is ingenious, but fallacious, since it ignores the funda- 
mental purpose of all simple life insurance, which is not to enrich the insured, but 
to secure the beneficiairy, who has, therefore,'a real, albeit sometimes only a con- 
tingent, interest in the policy. 

It is true, as counsel for petitioner contends, that the contract is with the in- 
sured, and not with the beneficiary; but, nevertheless, it is for the use of the bene- 
ficiary, and there is no reason to say that the incontestability clause is not meant 
for his benefit, as well as for the benefit of the insured. It is for the benefit of the 
insured during his lifetime, and upon his death immediately inures to the benefit 
of the beneficiary. As said by the Supreme Court of Illinois in Monahan v. Metro- 
politan Life Ins. Co., 283 Ill. 136, 141, 119 N. E. 68, 70 (L. R. A. 1918D, 1196) : 


“Some of the rights and obligations of the parties to a contract of insurance 
necessarily become fixed upon the death of the insured. The beneficiary has an 
interest in the contract, and as between the insurer and the beneficiary all the rights 
and obligations of the parties are not determined as of the date of the death of the 
insured. The incontestable clause in a policy of insurance inures to the benefit of 
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the beneficiary after the death of the insured as much as it inures to the benefit of 
the insured himself during his lifetime. The rights of the parties, under such an 
incontestable clause as the one contained in this contract do not become fixed at 
the date of the death of the insured.” 


In order to give the clause the medning which the petitioner ascribes to it, it 
would be necessary to supply words which it does not at present contain. The pro- 
vision plainly is that the policy shall be incontestable upon the simple condition that 
two years shall have elapsed from its date of issue—not that it shall be incontesta- 
ble after two years if the insured shall live, but incontestable without qualification 
and in any event. See Monahan v. Metropolitan Life Ins. Co., supra; Ramsey v. 
Old Colony Life Ins. Co., 297 Ill. 592, 601, 131 N. E. 108; Ebner, Administrator, 
v. Ohio, etc., Ins. Co., 69 Ind. App. 32, 42-48, 121 N. E. 315; Hardy v, Phoenix 
Mut. Life Ins. Co., 180 N. C. 180, 104 S. E, 166, 168, 169. 

Counsel for petitioner cites two cases which, it is said, sustain his view of the 
question: Jefferson Standard Life Ins. Co. v. McIntyre (D. C.) 285 Fed. 570, and 
Jefferson Standard Life Ins. Co. v, Smith, 157 Ark. 499, 248 S. W. 897. But the 


incontestability clause under review in those cases was unlike the one here. There 
the clause was: 


“After this policy shall have been in force for one full year from the date 
hereof it shall be incontestable,” etc. 


The decisions seem to have turned upon the use of the words “in force,” the 
District Judge in the first case saying: 


“Are the policies ‘in force’ as contemplated in the clause, after the death of 
the assured occurring prior to one year from the date of the policy? It seems to 
me that the proper construction of this clause is that it contemplates the continu- 


ance in life of the assured during that year; else why except the nonpayment of 
premiums?” 


This amounts to little more than a quere, since the question was then dis- 
missed and the case decided upon another ground. We express neither agreement 
nor disagreement with the construction put by these decisions upon the provision 
therein considered; but dealing alone with the provision here under review, we are 
constrained to hold that it admits of no other interpretation than that the policy 
became incontestable upon the sole condition that two years had elapsed. 

Certain difficulties, both legal and practical, said to arise from this interpreta- 
tion, in respect of the enforcement of the rights of the insurer, are suggested by 
way of illustration. But these we deem it unnecessary to review. It is enough to 
say that they do not, in fact, arise in the instant case, and they could not arise ex- 
cept as a result of the contract, whose words the insurance company itself se- 
lected and by which it is bound. 

The judgment of the Court of Appeals is affirmed. 


a 


FEHR v. CAWTHON. (No. 3844.) 
(United States Circuit Court of Appeals, Sixth Circuit. October 5, 1923.) 
293 Federal Reporter, 152. 


1. INSURANCE—LIFE POLICY ISSUED TO CREDITOR NOT INVALI- 
DATED BY SIMULTANEOUS DISCHARGE OF DEBT. 


_ The fact that a creditor, having an insurable interest in the life of his debtor, 
in considefation of the issuance to him as payee of a policy on the life of the 
debtor, discharges the debt, he/d not to invalidate the policy. 


(For other cases, see Insurance, Dec. Dig. § 116[5].) 
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2. INSURANCE-——QUESTION OF INSURABLE INTEREST MATERIAL 
ONLY TO INSURER. 
Where a life policy has been paid in full to the payee by the insurer, the ques- 
tion of his insurable interest cannot be raised in a controversy over the ownership 
of the proceeds. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


3. INSURANCE—CREDITOR HELD TO HAVE ACCEPTED LIFE POLICY 

IN PAYMENT OF, AND NOT AS SECURITY FOR, HIS DEBT. 

The intention of the parties, and the effect of an arrangement bv which a debtor 
applied for and obtained a policy of insurance on his life, payable to a creditor, who 
paid the premium and all charges, held to have been that the policy should be ac- 
cepted in cancellation of the debt angefiot as security therefor and to entitle the 
creditor to the full proceeds of the p6licy on the death of insured. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 


Appeal from the District Court of the United States for the Southern District 
of Ohio; John E. Sater, Judge. 

Suit in equity by Leila A. Cawthon, administratrix, against Fred W. Fehr. 
Decree for complainant, and defendant appeals. Reversed. 


Sidney G. Stricker, of Cincinnati, Ohio (Stricker & Tohnson, of Cincinnati, 
Ohio, and Hirsch, Sherman & Limberg, of New York City, on the brief), for ap- 
pellant. 

Murray Seasongood, of Cincinnati, Ohio (Murray Seasongood, Léster A. Jaffe, 
and Paxton, Warrington & Seasongood, all of Cincinnati, Ohio, and Samuel 
Schwartz, of Houston, Tex., on the brief), for appellee. 


Before Knappen, Denison, and Donahue, C. JJ. 


DENISON, C. J. Friedman Company, a creditor of Cawthon, was the beneficiary 
of a $10,000 policy on his life. Upon the winding up of the Friedman Company, 
Fehr, defendant below and appellant here, became owner of all its assets, including 
this policy and any indebtedness against Cawthon. The beneficiary paid the initial 
premium in 1918 and the first annual premium. During the next year Cawthon died, 
and the amount of the policy was paid to Fehr. Some months later Cawthon’s 
administratrix brought this suit in the court below upon the theory that Fehr held, 
as trustee for her, the amount of insurance he had received in excess of Cawthon’s 
indebtedness. The trial court decreed accordingly.* 


[1] It is Fehr’s theory that in exchange for and in consideration of the policy, 
the Friedman Company discharged the debt. It has been urged that if‘this is so, 
then the Friedman Company had no insurable interest in Cawthon’s life, and the 
policy was void. It would not seem that any such conclusion is required. It is 
conceded that a creditor has an insurable interest in a debtor’s life and a policy is- 
sued to a creditor is valid. We may assume that, typically, the question whether 
the creditor has the whole title or is trustee for the insured for the surplus is a 
question of fact; but, however that might be, there could be no doubt, since Grigsby 
v. Russell, 222 U. S.. 149, 32 Sup. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N.:S.) 642, 
Ann. Cas. 1913B, 863, that in the latter class of case, an assignment of his interest 
by the insured to the creditor, the payee in the policy, in exchange for a discharge 
of the debt or any other good consideration, would leave the policy of continuing 
validity; and it could not seem to be substantially material whether the debtor makes 





*We do not find in the record claim or proof that the nonresident administratrix, 
duly appointed in her own state, had obtained ancillary appointment in Ohio; but 
no objection was made for this reason, and, in view of the result reached, the point 
requires no further attention. 
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this arrangement just after the policy is issued, or whether the discharge of the debt 
and the issue of the policy are simultaneous; in either case the creditor's insurable 
interest underlies the transaction. 

Of the rules announced in Warnock vy. Davis, 104 U. S. 775, 26 L. Ed. 924, it is 
not easy to know just what remains after the decision of the Grigsby Case. When 
the latter case was in this court (Russell vy. Grigsby, 168 Fed. 577, 94 C. C. A. 61), 
Judge (later Justice) Lurton wrote a careful opinion, finding that there couid be 
no logical distinction between an original payee without insurable interest and an 
assignee with the same lack. The decision of the Supreme Court upset this theory 
and held that such an assignee could take a good title. We cannot see that the rule 
of Warnock v. Davis can now go beyond a case where the original payee, or the 
one who, by simultaneous arrangement, is to be the assignee, does not have the re- 
quired interest; nor how it can now reach a case where the payee had the full right 
to take out a policy in its own name for the protection of its own interest and there- 
by secure an undoubtedly valid contract. See both opinions in Finnie v. Walker 
(C. C. A. 2) 257 Fed. 698, 702; 168 C. C. A. 648, 5 L. R. A. 831. We do not over- 
look several decisions of state courts holding that a creditor may never have more 
than his debt, interest, and premiums. We are not satisfied that they can be recon- 
ciled with the true principle of the Grigsby Case. 


[2, 3] However all this may be, it is as true here as it was in the Grigsby Case 
that no one can raise the question whether the policy was invalid for lack of in- 
surable interest. The company has paid it in full; and while the money is not in 
court as it was in the Grigsby Case, the situation is wholly analogous; for the de- 
cree in the trial court was that Fehr pay the surplus to plaintiff, with the same re- 
sult. as if theefund were in court for distribution. Hence we must pass by all ques- 
tions argued as to insurable interest, and come to the question, which is one of fact, 
as to what was the intent of Cawthon and the Friedman Company concening the 
surplus beyond the indebtedness. It is stating the samye quetion in another form to 
say that it is whether the policy was taken in satisfaction and cancellation of the 
debt, or taken only as security for the continuing debt. 

In solving this question of fact, we do not have the benefit of any expressed 
conclusion by the trial judge, who seems to have adopted the theory that unless the 
intent was to secure the surplus to the insured, Fehr's defense would fail because the 
policy would be one of wager. The contract was made by exchange of letters. 
Cawthon had gone into bankruptcy, and after the payment of a 20 per cent. dividend, 
there evidently remained trifling assets. The Friedman Company had a claim with 
about $2,000 remaining unpaid. After some months and when Cawthon’s dischagre 
in bankruptcy was considered as inevitable—if, indeed, it was not supposed to be al- 
ready granted—the Friedman Company wrote: 


“We would now like to inquire whether you would be willing to erase the final 
amount we lost of $2,139.89, which, although you are not legally reliable [sic] for, 
is still a moral obligation, and we can give you the opportunity to clean the slate at 
absolutely no cost to you. We think we will be able to obtain some insurance on 
your life that will take care of an indebtedness of this kind and on which we will 
pay all premiums and all expenses attached thereto. We would like to hear from 
you whether you would be kind enought to consider a proposition of this sort, as 
you will know that the writer, having just started in business prior to selling you 
the goods, suffered a great loss when the misfortune befell you.” 


To this letter Cawthon replied: 


“No, I will have no objection to your taking a policy on me, but I hope I will 
be able to make money enough to pay everything I owe before you will collect on 


my life insurance. I will never quit trying and if-I can make it, intend to pay every 
cent I owe.” 


Pursuant to these letters, Cawthon made applicaton in the usual form for two 
policies of $5,000 cach, payable to the Friedman Company, whose status was said 
to be that of creditor. As it turned out, a discharge in bankruptcy had not been 
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issued when Cawthon later died, and subsequently a dividend in bankruptcy of about 
2% per cent. was received and retained by the creditor. 

The original proposition, accepted by Cawthon, would seem to be too clear for 
dispute. The proposal to “wipe the slate clean” could mean nothing ‘except to pay 
the debt; and whether the debt was then, or would later be, a moral instead of a 
legal obligation, could make no difference as to the sufficiency of the discharge to 
serve as a consideration. We find only two items of evidence having any tendency 
to show that the debt was not to be discharged by the policy. The first is what 
Cawthon says about his expectation of paying later. This is not forceful. It would 
not bind him, and it should not bind the other side. Doubtless he had a vague in- 
tention, or at least a desire, to pay; and it was very probable that the Friedman 
Company would have been glad to accept payment of the amount of the debt, plus 
all premiums and interest; but these probabilities do not vary the contract which 
was actually made. : 

The second is the later receipt of the final bankruptcy dividend. This was not 
received until after the rights of Fehr had culminated by Cawthon’s death. Fehr 
was not in truth a creditor and his status could not be changed by his inadevertent, 
or even deliberately wrongful, acceptance of the trifling final dividend sent in due 
course of business by the assignee, who of course did not represent Cawthon for 
any such purpose. Under the circumstances shown by the record, we cannot give 
the acceptance of this dividend any controlling evidential effect; but the amount of 
it should not have been retained by Fehr and it should be paid over to the admin- 
istratrix. 

As against these two items hich have a possible tendency against the cancella- 
tion, is to be set the fact that it would seem very unnatural for a creditor with a 
$2,000 claim to make an initial payment of $650 and expect to pay annually there- 
after nearly $500, possibly for 20 years and probably for 15 years, all for the sake 
of a security upon the claim which would be no security if the debtor lived his ex- 
pectancy, and all without any expectation of a nossible counter profit to balance the 
risk. The presumption that any creditor making that arrangement would do so 
largely in consideration of the chance of profit appeals to us as strong and violent. 

If Cawthon had later been used by Fehr for this debt and had pleaded satisfaction 
and discharge by this transaction, we think the defense must have prevailed. 

We do not think Fehr should be concluded against the theory of absolute dis- 
charge of the debt by the fact that he did not positively adopt this theory in his 
pleadings. Jt was not fatal for him in justifying the issuing of the policy to speak 
ot himself as creditor and state the amount of the debt. 

Upon the whole case, we must conclude that both in law and in fact, the con- 
tract between Cawthon and the Friedman Company contemplated that the entire 
proceeds of the policy, in case of Cawthon’s death, should belong to the Friedman 
Company. 

It follows that the decree below must be reversed, and the case remanded, 
with instructions to dismiss the bill, upon the payment into court by Fehr of the 
amount of the final dividend. Costs of this court will be recovered by Fehr; costs 
below to be awarded in the discretion of that court. 


+ ao 
ATLANTA MUT. INS. CO. v. PRICE. (7 Div. 423.) 
(Supreme Court of Alabama. Oct. 11, 1923. Rehearing Denied Nov. 15, 1923.) 
97 Southern Reporter, 826. 


1. EVIDENCE—DECLARATIONS OF INSURED NOT ADMISSIBLE 
AGAINST BENEFICIARY HAVING A VESTED INTEREST IN THE 
INSURED POLICY. 

Declarations of the insured not a part of the res geste are inadmissible against 

a beneficiary named.in the policy where the contract is between the company and 

beneficiary, to whom a vested interest passes upon the issuance of the policy. 


(For other cases, see Evidence, Dec. Dig. § 252.) 
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2. EVIDENCE—DECLARATIONS OF INSURED AS TO LAPSE OF POLICY 

HELD ADMISSIBLE AGAINST BENEFICIARY. 

Declarations of insured against her interest that she had permitted her policy of 
insurance to lapse are admissible against the beneficiary where the beneficiary not 
only had but a mere expectancy and no vested interest in the policy, but insured and 
insurer held full control, and insured was directly interested, particularly with ref- 
erence to sick and accident benefits, 


(For other cases, see Evidence, Dec. Dig. § 252.) 


Appeal from Circuit Court, Etowah County; Woodson J. Martin, Judge. 

Action on a policy of life insurance by Jim B. Price against the Atlanta Mu- 
tual Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under Acts 1911, p. 449, § 6. Reversed and 
remanded. 


Victor Vance, of Gadsden, for appellant. 
Motley & Motley, of Gadsden, for appellee. 


GARDNER, J. Suit by appellee against appellant upon a life insurance policy in- 
suring the life of one Ida B. McGarvin, wherein the plaintiff in the court below was 
named as beneficiary. The premiums on this policy were payable weekly, and it 
contained a provision that, if such payments were not made for four succeeding 
weeks, then the policy should be null and void, and all payments previously made 
forfeited to the company. 

It was contended by the defendant that the policy had lapsed by virtue of the 
nonpayment of these pemiums as provided in the policy. This was a contested issue 
of fact, which was submitted for the jury’s determination, resulting in a verdict in 
favor of the plaintiff, from which the defendant has prosecuted this appeal. 

The question of prime importance upon this appeal relates to the ruling of the 
court in rejecting evidence offerd by defendant to the effect that just previous to 
the death of the insured she stated to the defedant’s witness, one Solomon, that 
this particular policy was no longer in force, and that she had permitted it to lapse. 
The defendant had previously offered evidence tending to show that in fact the policy 
had lapsed for nonpayment of premium; and the foregoing evidence was offered in 
rebuttal of that offered by the paintiff upon this issue of fact. The trial court 
ruled that this evidence was inadmissible. . 

[1] Counsel for appellant rely upon the general rule of law recognized by the 
great weight of authority that declarations of the insured, not a part of the res 
geste are inadmissible as against the beneficiary named in the policy. 1 R. C. L. 
506; 14 R. C. L. 1438; 1 Ency. of Evi. 573; Neblick on Benefit Soc. § 325. An in- 
vestigation of the authorities discloses that these authorities so stating the general 
rule dealt principally with what is referred to as “old line” insurance, where the 
contract is between the company and the beneficiary, to whom a vested interest in 
the insurance passes upon the issuance of the policy. 

It appears, however, that the decided weight of authority has adopted a contrary 
rule in cases where the contract of insurance is between the insured and the com- 
pany, with a right on the part of the insured to change the beneficiary at any time. 
the benficiary, therefore, in such policies having only an expectant interest. Cases 
dealing with both phases of this question are commented upon in Neblick on Benefit 
Soc. § 325, above referred to, and numerous authorities are cited in the note to 
Taylor v. Grand Lodge, etc., 101 Minn. 72, 111 N. W. 919, 11 L. R. A. (N. S.) 92, 
118 Am. St. Rep. 606, 11 Ann. Cas. 260. Particular reference may be made to the 
following authorities: Van Frank v. U. S. Benefit Ass’n, 158 Ill. 560, 41 N. E. 
1005; Steinhausen v. Pref. Mut. Ass'n, 59 Hun, 336, 13 N. Y. Supp. 36; Supreme 
Conclave v. O’Connell, 107 Ga. 97, 32 S. EF. 946; Thomas vy. Grand Lodge, 12 Wash. 
500, 41 Pac. 882; Callies v. Modern Woodmen, 98 Mo. App. 521, 72 S. W. 713; 
Manhattan Ins. Co. v. Myers, 109 Ky. 372, 59 S. W. 30, 22 Ky. Law Rep. 875; 
Nophsker v. Supreme Council, 215 Pa. 631, 64 Atl. 788, 7 Avn. Cas. 646, and au- 
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thorities cited in note; Knights of Maccabees v. Shields, 156 Ky. 270, 160 S. W. 
1043, 49 L. R. A. (N. S.) 853; Schwarzbach v. Ohio Valley Prot. Union, 25 W. Va. 
622, 52 Am. Rep. 227. However, upon this latter question the authorities are not in 
full accord. The Supreme Court of Indiana, in Clemans v. Kersteller, 98 Ind. 373, 
held the declarations of the insured were inadmissible as against the beneficiary, 
notwithstanding the policy gave the right to the insured to change the beneficiary 
at any time, and therefore the beneficiary had only an expectant interest therein. 
be Supreme Court of Wisconsin, in Rawson v. Mutual Life Co., 115 Wis. 641, 92 

W. 378, appears to approve the holding of the Indiana court. The opinion in 
a Rawson Case, supra, discusses both phases of the question with citation of 
authority. 

[2] In the case at bar the policy not only provied for a change of the bene- 
ficiary at any time, but it likewise protected the insured in case of her sickness or 
injury by accident. In addition to this the policy contained the following provision: 


“The company may pay the amount due under this policy to either the benefi- 
ciary named below, or to the executors, administrators, or assigns of the insured, 
or to any other person appearing to the company to be equitably entitled to the 
same by reason of having incurred expenses on behalf of the insured or for his or 
her burial; and the production of a receipt signed by either of said persons shall 
be conclusive evidence that all claims under this policy have been satisfied.” 


It thus appears that under the terms of this policy the beneficiary not only had 
merely an expectancy and no vested interest whatever, but the insured and the 
company held full control of the policy, and the insured was directly interested, 
particularly with reference to the sick and accident benefits. The rule of evidence 
which would exclude the declarations of the insured as against the beneficiary by 
reason of any vested interest in such beneficiary would therefore have no room for 
operation in the case as here presented. 

It cannot be questioned that the declarations of the insured were against her in- 
terest at the time they were made, and no good reason appears under the circum- 
stances here presented against the admission of such declarations in a suit by this 
beneficiary who claims by virtue of the contract of insurance. We have therefore 
reached the conclusion that this evidence was admissible, both upon sound reasoning 
and the decided weight of authority. The trial court therefore erred in its ruling 
in this respect, and the judgment will be reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. ALFORD et at. (3 Div. 574.) 
(Supreme Court of Alabama. June 9, 1923. Rehearing Denied Dec. 6, 1923.) 
98 Southern Reporter, 130. 


1. INSURANCE—INSURER’S RIGHT TO CONTEST LIABILITY ON BEN- 
EFIT CERTIFICATE HELD CONCLUDED BY INCONTESTABLE 
CLAUSE. 

Where a benefit certificate, issued in 1895, contained a clause providing that the 
certificate should be incontestable “after one year from date hereof, provided the 
Sovereign to whom issued has complied with all the requirements hereon,” a 
ground of forfeiture existing in April, 1914, was not available to insurer, where the 
member continued thereafter to make the payments required and died while in good 
standing in 1919. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 
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2. INSURANCE — REJOINDER SETTING UP AMENDMENT OF INCON- 
TESTABLE CLAUSE MUST SHOW AMENDMENT RETROACTIVE. 
Where insurer’s plea that deceased was suspended was negatived by the repli- 

cation setting out a one-year incontestable clause in the certificate, a rejoinder 
that at the time of deceased’s suspension the certificate had been amended by chang- 
ing insurer’s constitution, which was a part of the certificate, by extending the in- 
contestable period to five years, held subject to demurrer as not alleging that the 
amendment was intended to have retroactive effect. 


(For other cases, see Insurance, Dec. Dig. § 815[3].) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 
Action on policy or certificate of life insurance by Will Alford, Cora Cook, and 
Albert A, Alford against the Sovereign Camp of the Woodmen of the World. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 





Counts 4 and 6 of the complaint, upon which the cause was tried, are as fol- 
lows: 


“4. Plaintiff claims of the defendant $3,000, with interest thereon, for that the 
defendant is a fraternal beneficiary association, issuing policies or certificates of in- 
surance; that on, to wit, April 28, 1895, the defendant issued a policy or certificate 
of insurance upon the life of L. H. Alford; that on, to wit, December 5, 1912, and 
on, to wit, August 31, 1914, and on, to wit, June 12, 1917, and on, to wit, March 21, 
1919, the defendant issued new policies or certificates upon the life of said L. H. 
Alford, each one of which in lieu of and carried all rights under the former policies 
or certificates upon the life of said L. H. Alford; that by terms of said policy or 
certificate as last amended, the defendant agreed to pay to the plaintiffs, who were 
the said L. H. Alford’s sons and daughter, the sum of $3,000 in cash on the death 
of the said L. H. Alford, after the second year of his membership while in good 
standing. Plaintiffs aver that the said L, H. Alford died on, to wit, the 7th day of 
April, 1919, while such member and while in good standing, and after the secand 
year of his membership, of which defendant has had notice.” 


“6. Plaintiffs claim of the defendant $3,000, with interest thereon, for that the 
defendant is a fraternal beneficiary association, issuing policies or certificates of 
insurance on the lives of its members; that on, to wit, April 24, 1895, the defendant 
issied a policy or certificate of insurance upon the life of L. H. Alford, who was 
at that time a member of such association, wherein the defendant agreed to pay to 
beneficiary therein named the sum of $3,000 in case of the death of the said L. H. 
Alford after the second year of his membership, while in good standing. Plaintiffs 
aver that the beneficiaries therein named were by and with the consent of defendant 
and at the request of said L. H. Alford changed from time to time and, on, to wit, 
March 21, 1919, by and with the consent of the defendant and at the request of said 
L. H. Alford, plaintiffs were named as beneficiaries therein. Plaintiffs aver that said 
L. H, Alford died on, to wit, the 7th day of April, 1919, while such member was in 


good standing, and after the second year of his membership, of which defendant has 
had notice.” 


C. H. Roquemore, of Montgomery, for appellant. 


Hill, Hill, Whiting & Thomas and L. A. Sanderson, all of Montgomery, for 
appellees. 


McC ettan, J. The former appeal in the course of this litigation is reported 
in 206 Ala. 18, 89 South. 528. Since the court remains satisfied with the conclu- 
sions prevailing on that appeal, with respect to the major questions again reargued 
for appellant on the present appeal, it is not necessary to take further account of 
them, as, indeed, it is also unnecessary to repeat recitals there sufficiently made. 
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The last trial was had on counts 4 and 6. The court gave the jury the general af- 
firmative instruction, with hypothesis, in favor of plaintiffs. 

[1, 2] Besides pleas seeking to bar recovery because the insured did not pay 
the higher rate applicable to members engaged in certain hazardous occupations—a 
regulation or exaction held on former appeal not binding this insured—the defend- 
ant interposed several pleas wherein it was, in substance, asserted, as upon provi- 
sions of sections of the constitution and laws of the order, that insured became sus- 
pended from membership in April, 1914, for his failure to punctually pay the March 
installment, and that he was never reinstated to membership, though paying April 
18, 1914, the installment in default, because he omitted to give the certificate of 
good health required by the order; he being then in fact seriously diseased, and had 
been so advised by his physician. To such pleas, and in addition to general traverse 
of their averments, the plaintiff interposed special replications in which the follow- 
ing clause, in the original certificate of insurance “sued upon,” issued in 1895, was 
set forth in avoidance of the matters asserted in such pleas: 


“This certificate shall be incontestable after one year from date hereof, pro- 
vided the Sovereign to whom issued has complied with all the requirements hereon.” 
(Italics supplied.) 


The replications of this class aver compliance by insured with “all the require- 
ments” exacted by the certificate. These replications, to such pleas, were not sub- 
ject to the grounds of demurrer interposed. If, as the replications aver, the quoted 
“incontestable clause” was in the certificate issued by defendant to Alford in 1895, 
and upon which the beneficiaries now sue, and if, as the replications aver, the mem- 
ber complied “with all the requirements hereon” (the certificate), and if, as the 
replications aver, Alford lived and so complied more than one year after April, 
1914, the defendant's right to contest liability on the certificate, on the grounds as- 
serted in the class of pleas mentioned, was concluded by the “incontestable clause” 
quoted in the replications. If this incontestable clause in the original certificate is- 
sued to Alford in 1895 was subsequently effectually avoided, or legally annulled, it 
was the defendant’s obligation to appropriately assert that fact. This it undertook 
to do through the following rejoinder, numbered 2: 


“Defendant admits that said certificate contains the provisions set out in said 
replication, but says further that when said Alford was suspended as alleged in 
said plea the constitution of defendant, which is and constitutes a part of said certi- 
ficate had been amended, and as amended contained the following provision: “Sec- 
tion 68. When a beneficiary certificate has been in force for five consecutive years 
immediately preceding the death, while in good standing, of the member holding the 
same, the payment thereof shall not be contested on any ground other than that his 
death was intentionally caused by the beneficiary or beneficiaries, or by the hands 
of justice, or from the direct result of drinking intoxicating liquors or from the 
use of opiates, cocaine, chloral or other narcotic or poison, or shall due [die] while 
engaged in war except in defense of the United States of America.’ Wherefore 
defendant says that the incontestable period of said certificate had been extended 
= five years and therefore the provision set out in said replication has no force and 
effect.” 


This ground of the demurrer to the rejoinder (2), if not others presently un- 
necessary to consider, justified the action of the court in sustaining the demurrer 
to that rejcinder: 


“(7) Said rejoinder does not allege or show that said amendment [i. e that 
quoted in the rejoinder] had or was intended to have any retroactive effect.” 


There is nothing in the amendment quoted in the rejoinder that indicates, much 
less affirms, an intent to eliminate from a theretofore existing certificate of insur- 
ance the “incontestable clause” set forth in the replications to which the rejoinder 
was addressed. 
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[3] The “incontestable clause,” set up in avoidance of the matter in the pleas 
to which they were applicable, was indisputably sustained in the evidence. The 
court was thereupon justified in giving, in favor of plaintiffs, the general affirma- 
tive instruction requested by them, In such circumstances, numerous other rulings 
assigned for error could not have been prejudicial to defendant, and, hence, assign- 
ments of that class are not considered. Bienville Water Co. v. City of Mobile, 125 
Ala. 178, 184, 27 South. 781; McConnell v. Free, 206 Ala. 83, 89 South. 170, among 
others. 

The judgment is therefore affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Thomas, JJ., concur, 


On Rehearing. 


McCLELLAN, J. The application for rehearing is overruled. 
Anderson, C. J., and Somerville, Thomas, and Bouldin, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. BALLARD. (3 Div. 420.) 
(Court of Appeals of Alabama. May 8, 1923. Rehearing Denied Oct. 16, 1923.) 
97 Southern Reporter, 895. 


4. INSURANCE—PAYMENT TO SOCIETY BY LOCAL CLERK AUTHOR- 
IZED TO ACCEPT PAYMENT WITHOUT PAYMENT BY MEMBER 
HELD PAYMENT. 

Payment by local clerk to benefit society of amount due from member for. re- 
instatement without having received the money or been authorized to so do by the 
member constituted payment. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


5. INSURANCE — LOCAL CLERK’S PAYMENT OF AMOUNT DUE BY 
SUSPENDED MEMBER TO SOCIETY AND ISSUANCE OF RECEIPT 
TO MEMBER HELD NOT TO EFFECT A REINSTATEMENT WITH- 
OUT HEALTH CERTIFICATE. 

Where certificate and the constitution and by-laws of a beneficiary society re- 
quired suspended member to make statement as to his health as condition to rein- 
statement, and provided that the local clerk had no authority to accept delinquent 
payment without such statement, the payment to the society by a local clerk from 
his own funds, of the amount due by a suspended member, without statement by 
member as to his health, and the issuance of a receipt stating that such require- 
ment was not waived, did not effect a reinstatement, since the clerk, in making pay- 
ment, acted as the member’s agent. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


7. INSURANCE — BENEFICIARY SOCIETY BY RETENTION OF DUES 
FOR UNREASONABLE LENGTH OF TIME WITH KNOWLEDGE OF 
MEMBER'S FAILURE TO COMPLY WITH CONDITION TO REIN- 
STATEMENT WAIVES SUCH CONDITION. 

A beneficiary society, by acceptance of amount due from suspended member 
with knowledge that the local clerk has paid such amount himself, without a writ- 
ten statement by the member as to his health, in violation of the constitution, by- 
laws, and certificate, and by retaining the money with knowledge of such fact, for 
an unreasonable time, or so retaining it after acquiring knowledge subsequent to 
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acceptance, waives the member’s failure to make such written statement as a condi- 
tion to reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


8 INSURANCE—BENEFICIARY SOCIETY CAN RATIFY, AFTER MEM- 
BER’S DEATH, UNAUTHORIZED REINSTATEMENT BY LOCAL 
CLERK DURING MEMBER’S LIFETIME. 

A beneficiary society can ratify action of local clerk in reinstating member 
without statement by the member as to his health by retention of the money for an 
unreasonable time with knowledge of the facts, though the member has died prior 
to such ratification, as the reinstatement relates back and dates from the date of 
payment. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


9. INSURANCE—BENEFICIARY SOCIETY HELD NOT TO HAVE RATI.- 
FIED LOCAL CLERK’S UNAUTHORIZED REINSTATEMENT OF 
MEMBER. 


Beneficiary society did not ratify unauthorized reinstatement by local clerk by 
retention of amount which suspended member had owed, on receipt thereof from 
the local clerk, without knowledge that local clerk had reinstated the member with- 
out a statement by the member as to his health and freedom from certain habits, 
as required by the certificate and constitution of the society. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Lowndes County; A. E, Gamble, Judge. 

Action on policy of insurance by Mrs, J. R. Ballard against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded. 


Certiorari denied by Supreme Court in Ex parte Ballard, 97 South, 901. 
Defendant’s fifth rejoinder is as. follows: 


“(5) Defendant says that it did accept said payments for the September and 
October, 1918, installment of assessments, but that when same was received from 
Clark, said local clerk, after the reported death of said Ballard, it retained said 
money only long enough for it to investigate said claim, and until it received proofs 
of death; that defendant first learned that Ballard was not in good health in and 
through said proofs of death, and that as soon as it could consistent with others 
which were ahead of it said claim was rejected, and the money which had been re- 
ceived by it from said clerk was refunded or returned to plaintiff by and through 
a refunding check, which check was received by plaintiff, but she would not accept 
said check, but returned it to defendant, and defendant now brings said check into 
court and offers it again to plaintiff.” 


C. H. Roquemore, of Montgomery, for appellant. 
Powell & Hamilton, of Greenville, for appellee. 


SAMForD, J. Defendant is a fraternal order, issuing to its members certificates 
or policies insuring their lives against death, etc., in accordance with the terms of 
the certificates, which embrace the constitution and by-laws of the organization. 
Plaintiff is the beneficiary named in the certificate issued to her son, who was a 
member of the order, at Plant City, in the state of Florida, and to him, through 
the local camp at Plant City, Fla., was issued the certificate sued on in this case. 
One of the vital conditions named in the certificate was: 


“This certificate is issued and accepted subject to all the conditions on the back 
hereof. The articles of incorporation, and the constitution and laws of the Sover- 
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eign Camp of the Woodmen of the World and all amendments to each thereof which 
may be hereafter made, the application for membership and the medical examina- 
tion of the member herein named as approved by the Sovereign physician of this 
society and this certificate shall constitute the agreement between this society and 
the member, and copies of the same certified by the secretary of the society or cor- 
responding officer shall be received in evidence of the terms and conditions thereof, 
and any changes, additions or amendments to the articles of incorporation, Constitu- 
tion or laws duly made or enacted subsequent to the issuance of this benefit certi- 
ficate shall bind the member named herein and his beneficiaries and shall govern and 
control the agreement in all respects the same as though such changes, additions 
or amendments had been made prior to and were in force at the time of the appli- 


cation for membership, also subject to the by-laws of the camp of which he is a 
member.” 


This certificate was signed by the officials of the order and accepted in writing 
by the member, in which he declared as follows: 


“T have read the above certificate No. 44573 of the Sovereign Camp of the 
Woodmen of the World, and the conditions thereon, and hereby agree to and ac- 
cept the same as a member of camp No. 74, state of Florida, this the 10th day of 
July, 1917, and warrant that I am in good health at this time, and that all the re- 


quirements of section 58 of the Constitution and Laws of the society have been com- 
plied with.” 


Another condition was that he would pay— 


“all assessments and dues that are required of him during the time he shall remain 
a member of this society and to make such payments at such time, in such manner 
and in such amount as is required by the constitution and laws of this society now 
in force or which may hereafter be adopted.” , 


By Section 110 of defendant's constitution the member was required to pay cer- 
tain assessments by the first day of each month succeeding the issue of the certifi- 
cate, and, failing to make such payment, the member stands suspended, and during 
such suspension the certificate is void. Section 116 of the constitution provides for 
reinstatement as follows: 


“Section 116. * * * (b) After the expiration of ten days and within three 
months from the date of suspension of a suspended member, to reinstate, he must 
pay to the clerk of his camp all arrearages and dues, and deliver to him a written 
statement and warranty signed by himself and witnessed, that he is in good health 
and not addicted to the excessive use of intoxicants or narcotics, as a condition 
precedent to reinstatement, and waiving all rights hereto if such written statement 
and warranty be untrue. 

“(c) Any attempted reinstatement shall not be effective for that purpose un- 
less the member be in fact in good health at the time, and if any of the representa- 
tions or statements made by said applicant are untrue, then said payments shall not 
cause his reinstatement not [nor] operate as a waiver of the above conditions.” 


The member complied with all these requirements to and including August 1, 
1918. On September 1 and October 1, 1918, he failed to make the required pay- 
ments. On October 14th, while the member was ill and in a hospital in Montgomery, 
Ala., his wife wrote a letter to the clerk of the local camp of defendant at Plant 
City, Fla., stating the reason why the assessments had not been paid,’ and notifying 
the clerk of the member’s then ill health and his confinement in the hospital, where- 
upon the defendant’s local clerk, on October 16th, who was charged with the duty 
of collecting the assessment, and through whom alone payment was provided, is- 
sued to the member receipts for the two assessments, and informing him that he 
was reinstated and in good standing. On October 17th the member died of the ill- 
ness of which he was confined in the hospital. The member did not comply with 
that condition of his certificate providing that, in addition to the payment of ar- 
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rearages, he shall deliver to him (the local clerk) a written statement and warranty 
signed by himself and witnessed that he is in good health, and not addicted to the 
excessive use of intoxicants or narcotics, as a condition precedent to reinstatement. 
Nor could he comply with section 119 of the order, which provides: 


“No suspended member shall be reinstated whose health is at the time im- 
paired,” 
it being admitted at this time the member was in the hospital sick of a disease from 
which he died the next day. 

The foregoing facts were sufficiently pleaded in count 2 of the complaint, stat- 
ing the cause of action, and defendant’s pleas 1 to 9, both inclusive. Plaintiff re- 
plied to defendant’s pleas as follows: 


“For further replication plaintiff says that, after the failure of the said Lloyd 
Ballard to pay said monthly installment of assessments for the month of Septem- 
ber, 1918, on or by the Ist day of October thereafter, said installment, together with 
the installment for October, was paid for said Ballard by W. A. Clark, clerk of the 
camp of which the said Ballard was a member, said payment being made on, to wit, 
October 16, 1918. At the time said payment was made the said Clark had informa- 
tion that Ballard was ill and in an infirmary, but said Ballard on said date was re- 
instated as a member of the camp and of the defendant order without being re- 
quired to furnish a certificate as to good health; that thereafter, on, to wit, Novem- 
ber 5, 1918, said installments of assessments were forwarded to defendant’s Sover- 
eign Clerk, and a statement was also furnished to him by the clerk of the local 
camp showing that Ballard had been reinstated on October 16, 1918; that in the 
matters herein above set out Clark was the authorized agent of the defendant. Prior 
to November 5, 1918, the defendant order had been duly notified of the death of the 
said Ballard by the consul commander, banker and clerk of the local camp of which 
Ballard was a member. This notice was dated October 24, 1918, and was received 
by the defendant’s Sovereign Clerk, John P. Yates, on, to wit, October 29, 1918, 
and in it was a statement showing that Ballard had died October 17, 1918; that the 
cause of his death was pneumonia; that it occurred at Camp Sheridan, in Mont- 
gomery, Ala.; that Ballard had been suspended on the Ist day of October, 1918, and 
reinstated on the 16th day of October, 1918; that, after receiving the information 
hereinabove set out, the defendant, on or about November 12, 1918, received and ac- 
cepted the installment assessments of the said Ballard for the months of September 
and October, 1918, and still retains the same. Wherefore plaintiff avers that the de- 
fendant ratified the reinstatement of the said Ballard and waived a compliance with 
the requirements relied on as a defense in said special pleas, and plaintiff is not 
precluded from recovering by reason of the defense set up in said pleas. 

“For further replication to said special pleas, and separately to each of them, 
plaintiff adopts all of replication 6 down to and including the words, ‘defendant, on 
or about November 12, 1918, received and accepted the installment assessments of 
the said Ballard for the months of September and October, 1918, and adding im- 
mediately thereafter the following ‘That defendant also furnished her with the nec- 
essary blanks for the purpose of showing the death of said Ballard, who was her 
son, and of establishing her claim as beneficiay under the certificate sued on, which 
said proofs were made out and sent to the defendant, plaintiff being put to time and 
trouble in doing so, and that the defendant has retained said September and Octo- 
ber installments of assessments. Therefore plaintiff avers that defendant waived 
its right to insist on the defense set up in said pleas, and plaintiff is not precluded 
thereby from recovering.’” 


Demurrers were filed to these pleas, demurrers were overruled, and rejoinders 
were then filed, to which demurrers were sustained except as to rejoinder 5. Is- 
sue was joined on this rejoinder along with the general issue, which was inter- 
posed at each step of the pleading. The foregoing sufficiently states the facts in 
the case made by the pleading, except in so far as it may become necessary to al- 
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lude to the evidence in a further consideration of the various propositions presented 
in this appeal. 

{1, 2] Briefs for appellant were filed on the submission, which, while not 
strictly complying with Supreme Court rule 10 (175 Ala. xviii, 61 South. vii), will 
be considered in so far as legal propositions relating to errors assigned are suffi- 
ciently argued or presented, and all other assignments of error not so presented in 
the original brief are waived. The supplemental or reply brief of appellant, since 
forwarded to this court, will not be considered, it appearing that a copy of same 
was not furnished appellee’s counsel, as is required by Rule 13 (175 Ala. xviii, 61 
South. vii). 

{4] The statement in a brief for appellant, “We insist on each separate and 
several assignment of error and do not waive any assignment of error,” is not such 
compliance with Supreme Court rule 10 as to require this court to search through 
the assignments of error thus alluded to for error on which to base a reversal. East 
Pratt Coal Co. v. Jones, 16 Ala. App. 130, 75 South. 722. 

The first point of moment arises in a consideration of the question as to whether 
the member to whom the certificate issued was in good standing at the time of his 
death. It is admitted that the member was in default of the payments due Sept- 
tember Ist and October Ist, and that, failing to pay the dues so delinquent on or 
before October 10th, ipso facto, under the terms of the policy, he became suspended, 
with only the right of reinstatement. U, O. of G. C. v. Hooser, 160 Ala. 334, 49 
South. 354. If he was not reinstated then no recovery can be had on this certificate. 
On October 14th, after suspension of membership had occurred, the following 
letter was written: 


“W. A. Clark, Clerk, W. O. W., Plant City, Fla—Dear Sir: Your letter of 
Oct. 7th, just rec’d by me today. I was drafted the 15th of July. Am here at 
Camp Sheridan near Montgomery, Ala. I was sent to the hospital Friday night. 
Have been unable to keep my camp dues paid since August as I only get $8.50 per 
month, as fifteen (15) dollars is taken out for my wife’s allotment and $6.50 for 
my army life insurance, but as’ soon as I am able to leave the Base Hospital will 
give this my earliest attention. Yours very truly, Lloyd Ballard, Co. D, 46th In- 
fantry, Camp Sheridan, Montgomery, Ala.” 


Giving to the evidence a construction most favorable to the plaintiff, upon re- 
ceipt of this letter the camp clerk who was charged with the duty of collecting 
dues, without demanding a certificate of health, out of his own funds, paid the 
amount due, sending a receipt therefor to the member on October 16, 1918, which 
receipt contained the following condition: 


“If any of the sums herein receipted for are paid for the purpose of reinstat- 
ing the Sovereign so paying, the same are received upon the express conditions and 
agreement that they shall be held in trust for him until the requirements of the laws 
of the order in relation to reinstatement have been complied with; that the payment 
and the giving of this receipt shall not be a waiver of such requirements, and that 
he has no claim upon the order until he has fully complied therewith. 


“W. A, Clark, Clerk.” 


These receipts were never received by the member, he having died on October 
17th, before their arrival. : 

[3, 4] The crux of this case is the agency of Clark, the local clerk, and how 
far, as such agent, he can bind the defendant by his act of issuing the receipts to 
the insured; for it must be admitted that, in so far as he was authorized, he bound 
defendant to reinstatement. While there is a line of authorities holding that a 
stranger, who is under no obligation to pay the debt of another canhot, without the 
debtor’s request or ratification, pay such debt and charge the debtor therewith, our 
courts, together with other respectable authority, hold that the creditor must re- 
ceive payment tendered by a third person, and, where such payment is made and the 
creditor accepts, such payment operates as an extinguishment of the debt so far as 
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the creditor is concerned. McLane v. Miller, 10 Ala, 856; Brewer v. Branch Bank, 
24 Ala. 439; Leavitt v. Morrow, 6 Ohio St. 71, 67 Am. Dec. 334; Crumlish’s Adm’r 
v. Central Imp. Co., 38 W. Va. 390, 18 S. E. 456, 23 L. R. A. 120, 45 Am. St. Rep. 
872; Gray v. Herman, 75 Wis. 453, 44 N. W. 248, 6 L. R. A. 691. So that when 
Clark, the local clerk, issued the receipts to the member, the dues were paid, sub- 
ject to the condition named in the receipts, unless such conditions were waived. If, 
therefore, Clark made the payment for the member in extinguishment of the amount 
due, it was made, so far as defendant is concerned, with the condition as expressed 
in the receipt, that the amount should be held in trust for the member, without 
waiver on the part of the defendant, until the laws of the order in relation to rein- 
statement had been complied with. We must hold, therefore, that the issuance of 
the receipt for the money by Clark, the local clerk, without the certificate of health, 
was not a waiver on the part of defendant of this requirement in the Constitution 
and by-laws of defendant. The case of U. O. of G. C. v, Hooser, supra, 160 Ala., 
in passing upon this point, at page 347 (49 South. at page 359), proceeds upon the 
assumption “that the officer or agent who acted for the defendant was clothed with 
authority, either actual or apparent, to bind the defendant,” while in the instant 
case both by the constitution, by-laws, and the policy, of which the member had 
notice, and as such the member was bound, specifically stated that such local clerk 
had no such actual or apparent authority. U. O: of G. C. v. Hooser, 160 Ala. 6, 
headnote. There is an expression in the opinion by Denson, J., in the Hooser Case, 
supra, 160 Ala. 347, 49 South. 359, that : 


“Forfeitures may be waived by subordinate lodges or their ministerial officers 
who are the agents of the Supreme Commandery, acting within the scope of their 
authority.” (Italics ours.) 


This is the declaration of a correct rule where such subordinate agencies exer- 
cise, in some measure, at least, a general agency, as to that part of the condition al- 
leged to be waived. But, where the agency is limited, and the limitation is known 
to the party claiming the waiver, a different rule would apply. The agent would 
not then be acting within the scope of his authority if he acted beyond his _limita- 
tions. 

[6] In this case Clark, the clerk of the local camp, when he voluntarily paid to 
himself, as clerk, the arrearages of Ballard, the member, acted in a dual capacity. 
As agent for defendant he knew his limitations, and as agent for Ballard he could 
only pay the money subject to those limitations. The law will not permit an agent, 
acting either for himself or another, to act adversely to his principal. In law, as 
in morals, it may be stated as a principle, to preserve good faith and fair dealing, 
a man cannot serve two masters, for either he will hate the one and love the other 
or else he will hold to the one and despise the other. Luke, xvi, 13. The law can- 
not allow the payment of the arrearages of Ballard by Clark, the local clerk, to 
himself as clerk without the certificate of health provided by the policy and con- 
stitution and by-laws of the order in such sort as to constitute a waiver of the for- 
feiture of the benefits provided in the policy. To permit this would open the doors 
wide for fraud and unfaithfulness, 


“Tn all cases, when without the assent of the principal the agent has assumed to 
act in a double capacity the principal may avoid the transaction at his election.” 
21 R. C. L. p. 827, note 19. 


The action of the court in overruling demurrers to plaintiff's special replica- 
tions 6 and 7 and in sustaining demurrers to all of defendant’s special rejoinders, 
except rejoinder No. 5, are not insisted on as error in appellant’s brief in such man- 
ner as to authorize this court to consider these rulings, the omission in appellant's 
brief being a waiver as to these assignments. This leaves the issues presented by 
special replications 6 and 7 and special rejoinder 5. This brings us to a considera- 
tion, first, of replications 6 and 7. Whether these replications may cr may not be 
subject to some ground of demurrer we do not pass on, that point having been, as 


11 Vol, LXIT. 
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we have seen, waived in brief. These replications allege a waiver on the part of 
defendant, through and by its supreme officers, who, as such officers, and represent- 
ing the defendant, and with knowledge of the facts. received and retained the money 
paid for the member, and thereby ratified the act of Clark, the local clerk. in ac- 
cepting the dues without the certificate of health. although the report of the clerk 
and the receipt of the money did not reach defendant’s responsible officers until 
after the death of the member. 

[7] However unauthorized and irregular was or may have been the act of 
Clark in making the payment of arrearages for Ballard, the defendant could, by its 
acts and conduct, ratify such unauthorized act. If. with a full knowledge of all the 
facts, including the fact of a failure on the part of Clark to demand or to receive 
the certificate of health required by the defendant. knowing at the time that Bal- 
lard was sick in a hospital, and was not in a physical condition to comply with the 
condition, the defendant accepted the payment of the money and retained the same 
for an unreasonable time, or if, after coming into possession of such knowledge, 
defendant still continued to retain the money or retained it for an unreasonable 
time, such act would constitute a waiver of the condition. Hardy v. W. O. W., 17 
Ala. App. 53, 81 South. 690. 

[8] The weight of autherity is to the effect that a forfeited contract cannot be 
reinstated after the member’s death. Drum y. Benton, 13 App, D. C. 245; Carlson 
v. Supreme Council, Am, Leg. of H., 115 Cal. 466, 47 Pac. s 35 L. R, A. 643; 
Clark v. Met. Life, 107 Mich. 160. 65 N. W. 1; Smith v. Sov. Camp. W. O. W. 
179 Mo. 119, 77 S. W. 862. This rule, however, has no application in the instant 
case where payment of arrearages and application for reinstatement depend upon 
ratification of acts done befcre death. Sov. Camp, W. O. W., v. Grandon, 64 Neb. 
39, 89 N. W. 448; Jackson v. N. W. Mu. Relief Ass'n, 78 Wis. 463, 47 N. W. 733. 
If the act of unauthorized reinstatement by Clark was ratified by the defendant. 
such ratification and reinstatement relates back and dates from the date of pay- 
ment (Mu. Life Ins. Co, v. Lovejoy. 201 Ala. 337, 78 South. 299, L. R. A. 1918D. 
860), and the right to reinstatement depends on the facts as they existed when the 
payment of arrearages was made. 

[9] The replications allege. ameng other things: 

“November 5, 1918, said installments of assessments were forwarded to de- 
fendant’s Sovereign Clerk, and a statement was also furnished to him by the local 
camp showing that Ballard had been reinstated on October 16, 1918.” 


This allegation might have been subject to a demurrer on the ground that, as to 
reinstatement, the allegation was a conclusion, but, in the absence of demurrer, we 
must conclude that the allegation was tantamount to saying that the Sovereign 
Clerk had notice that Ballard had furnished to the local clerk a certificate of health 
as required by the terms of his policy and had on October 16th paid the arrearages 
of dues, for, according to the contract of insurance and the law of the order, in 
this manner only could a reinstatement be binding, unless the reinstatement, being 
irregular, had with full knowledge of all the facts been ratified by the general 
officer of the defendant having authority to do so. There is no evidence in this 
record to sustain an allegation that defendant’s sovereign officers had notice of a 
reinstatement of Ballard, for in fact no such reinstatement ever took place, and, if 
the sovereign officer had been put in possession of the exact facts, as disclosed by 
this record, such facts would have shown an ipso facto suspension, and the issuance 
of receipts for the September Ist and October Ist dues, the amount to be held in 
trust for Ballard, until he should further comply with his contract for reinstate- 
ment by furnishing a cértificate as to his good health and freedom from certain 
habits. The receipt issued by Clark, the local clerk, at the time of the payment of 
the money, is evidence of the terms upon which the money was paid and received 
and is being held, and there is no evidence in this record prior to the filing of claim 
for the death loss that a contrary insistence would be made. 

Assuming, as is held in many cases, that the beneficiary succeeds to all the 
rights of the insured under the policy, such beneficiary would also succeed to the 
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burdens. In this case, under the contract, Ballard would only be entitled to rein- 
statement upon complying with the condition relative to his health; failing in this he 
could only demand the amount of money paid, and which under the terms of pay- 
ment was and is being held in trust for him. 

Under the facts in this case we are bound to hold that the only rights to which 
plaintiff succeeded under the contract is the right to demand the money held in trust 
by the defendant. Fraser vy. Aftna L. Ins. Co., 114 Wis. 510, 90 N. W. 476. As 
we view this case it becomes necessary to pass upon no other questions. ° 

The affirmative charge should have been given for defendant as requested. For 
this error the judgment is reversed, and the cattse is remanded. 

Reversed and remanded. 

jricken, P. J., not sitting. 

On Reheaing. 


Per CurRAAM. On application for rehearing we are asked to hold that an agent 
for an insurance company, who acts in a limited capacity, which limitations are 
known to the insured, can, in excess of such limitations and without the request of 
insured, issue to the insured a receipt without collecting the money for a past-due 
premium by which, without the knowledge, consent, or ratification of the principal, 
the insured is reinstated to all the rights theretofore had, under a policy which by 
its terms had become forfcited, and that, too, at a time when the insured was known 
to be sick and in a hospital, and could not comply with the conditions of the receipt. 
In this case, let it be conceded that the local clerk was the agent of the defendant. 
By all the evidence this agency was limited, of which limitations the insured had 
knowledge and was bound. The insured writes the agent admitting his default, 
stating the fact of illness, but making no payment, no request for extension, or 
request for reinstatment. The agent, upon receipt of this letter, issues a receipt 
containing the conditions stated in the original opinion. This was an assumption on 
the part of defendants’ agent to act for the insured without the assent of defendant. 
In all such cases the principal may avoid the transaction at his election. Authorities 
cited in original opinion. While in the case of Henton v. Sov. Camp, W. O. W., 
87 Neb. 552, 127 N. W. 869, 138 Am. St. Rep. 500, it was held that the act of the 
local clerk, being the agent of defendant, by a receipt of a premium and entering 
the fact of assured’s suspension and reinstatement on the records of the local camp, 
which facts were reported to the Sovereign Camp, and audited by it, might amount 
to a waiver, it must be noted that in the Henton Case, supra, the local clerk did not 
assume to act for the member, but in the line of his agency collected the dues, re- 
mitted them to the Sovereign Camp, who retained them without objection, and al- 
lowed its local clerk to collect the next month’s dues before the death of insured. 
Demand and acceptance of subsequent assessments or dues by an agent authorized to 
do so, will estop the insurer from objecting that all the formalities of reinstatement 
were not complied with. Hoffman v. Supreme Council A. L. H. (C. C.) 35 Fed. 
252. But in this case tere was no payment or attempted payment by the insured 
to Clark. Clark, being an agent of defendant with limited authority, of which the 
insured had notice in such manner as to be bound, merely issued to insured a re- 
ceipt by which he (Clark) became liable to pay the amount named therein to this 
defendant, which he did in his next montly remittance in November after the 
death of insured. Assuming, as we have in this opinion, that the issuance of the 
receipt was in effect a payment of the premium by Clark for the insured to Clark, 
the clerk, such transaction is bound to come under the rule that a person cannot act 
as agent for persons having antagonistic interest, and, where an agent of a principal 
assumes so to act, such principal is not bound until, with full knowledge of all the 
facts, the principal elects to affirm. Mercantile Mut. Ins. Co. v. Hope Ins. Co., 8 
Mo. App. 408; Utica Ins. Co. v. Toledo Ins. Co., 17 Barb. (N. Y.) 132; N. Y. 
Central Ins, Co. v. Nat. Ins. Co., 20 Barb. (N. Y.) 468; Carr v. Nat. Bank, etc., 
Co., 167 N. Y. 375, 60 N. E. 649, 8&2 Am. St. Rep. 725; U. S. R. S. Co. v. Atlantic 
etc., R. Co., 34 Ohio St. 450, 32 Am. Rep. 380; Hunter Realty Co. v. Spencer, at 
Okl. 155, 95 Pac. 757, 17 L. R. A. (N. S.) 622. This right of repudiation exists for 
the benefit of the principal, and for his protection, and he may waive it at his op- 
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tion. If after a iull knowledge of all the facts and circumstances he deliberately 
and freely ratifies the act of the agent, or acquiesces in it for a great length of time, 
he will be bound by the agent’s acts, not by reason of its own inherent force, but 
from the consideration that he thereby waives the protection secured by the law 
for his protection, and deals with his agent quoad hoc, is discharged of his agency. 
U. S. Rolling S. Co. v. Atlantic, etc., R. Co., supra. In such a case he is estopped 
ta take a contrary position. But in this case it is shown without conflict that no 
ratification of the unauthorized act of Clark was ever had by the Supreme officers 
of the defendant having authority to act in the premises, with full knowledge of 
the facts. Nor does it appear from the facts of this case, under the congested con- 
ditions of the volume of business in defendant's office due to excessive claims, that 
defendant retained the premium money an unreasonable time for investigation, the 
premiums being held, under the terms of the receipt, with a willingness at all times 
to account therefor. Fraser v. A£tna L. Ins. Co., 114 Wis. 510, 90 N. W. 476. 

_ Since the opinion in this case was prepared the Supreme Court, in the case of 
Sov. Camp, W. O. W., v. Eastis, 96 South. 866, has said: 


“At the time of the receipt and inspection of the certificate as to the reinstate- 
ment of Eastis by the Sovereign Clerk, said Eastis was dead. [Citing authorities.] 
The conditions precedent to reinstatement had not been complied with as per pro- 
visions of section 117 of the by-laws in evidence. The affirmative charge should 
have been given for the defendant.” 


In this case the certificate as to the reinstatement of Ballard was not received 
by the supreme officers until long after Ballard’s death, the condition precedent to 
reinstatement had not been complied with, and we have seen by the foregoing opin- 
ion, under the facts in this case, Clark’s act did not waive the filing of the health 
certificate, and notice to him was not notice to the defendant. The defendant was 
entitled to the affirmative charge. 

The application for rehearing is overruled. 


ee 


Ex parte MRS. J. R. BALLARD. (3 Div. 645.) 
(Supreme Court of Alabama. Nov. 8, 1923.) 
97 Southern Reporter, 901. 


Certiorari to Court of Appeals. 


Powell & Hamilton, of Greenville, for petitioner. 
C. H. Roquemore, of Montgomery, opposed. 


Tuomas, J. Petition of Mrs. J. R. Ballard for certiorari to the Court of Ap- 
eals to review and revise the judgment and decision of said court in the case of 
Sovereign Camp, W. O. W., v. Ballard, 97 South, 895. 

Writ denied. 


~~ 


BANKERS’ RESERVE LIFE CO. v. WHITE. (No. 212.) 
(Supreme Court of Arkansas. Nov. 5, 1923.) 
255 Southwestern Reporter, 296. 
INSURANCE — BANK’S AUTHORITY TO COLLECT PREMIUM HELD 
NOT SHOWN. 


In an action on a life policy, evidence held insufficient to justify a finding that 
a bank, receiving deposits from insured, with instructions to apply them on pre- 
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mium, had authority from the insurer, which never received the premium, to make 
the collection. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Wood and Humphreys, JJ., dissenting. 


Appeal from Circuit Court, Faulkner County; Geo. W. Clark, Judge. 

Action by Lillith White, administratrix of the estate of John F. White, deceased, 
against the Bankers’ Reserve Life Company. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 


R. W. Robins, of Conway, for appellant. 
C. A. Holland, of Conway, for appellee. 


McCuttocnu, C. J. Apnellee’s intestate, John F. White, held a policy of in- 
surance in the sum of $2,500, payable to his own executor or administrator, issued 
to him by appellant, a foreign insurance company. The policy was dated March 20, 
1919, and White died on November 25, 1921. The stipulated annual premium was 
$85.33, due and payable on the recurring dates of the policy, to wit, March 20th of 
each year, and the policy contained a clause providing, in substance, that the failure 
to pay one of the annual premiums on or before the due date automatically oper- 
ated as a forfeiture of all rights under the contract. The policy contained the fol- 
lowing stipulation in reference to payment of premiums: 


“Premiums hereon after the first are payable in advance, either at the home 
office or to an agent of the company, upon delivery of a receipt signed by the presi- 
dent, secretary, or treasurer.” 


Appellant denied liability under the policy on the ground that the premium due 
on March 20, 1921, was never paid, and this is an action by the administratrix of 
White’s estate to recover the amount of the policy. The only issue in the case was 
whether or not the premium in question was paid. The trial court submitted that 
issue to the jury, and the verdict was in favor of appellee. The sole contention 
here is that the evidence is not legally sufficient to sustain the verdict. 

Appellee claimed that the payment of the premium was made before the date 
of maturity to a certain banking institution in Conway, which institution, it is 
claimed, was acting as the agent of appellant company, whose domicile and prin- 
cipal office was and is at Omaha, Neb. The undisputed evidence is that the premium 
was never actually received by appellant at its home office, and the contention is that 
the banking institution at Conway was not authorized to collect premiums for ap- 
pellant. It is undisputed that the bark at Conway, during a period of several years 
before and after the due date of the premium involved in this controversy, collected 
a great many premiums for appellant—to be exact, there were, according to the 
testimony, 80 of these collections made by the bank; but appellant’s agents and of- 
ficers at the home office, as well as the cashier and vice-president of the bank at 
Conway, testified that all of these collections made at different times were upo: 
specific authority conferred upon the bank to make them, and that in each instance 
appellant sent to the bank a receipt for the premium, to be countersigned and de- 
livered when the premium was paid, and that a notice was sent to the policy holder 
in each instance, directing payment to be made to the bank. All of those witnesses 
testified that the bank never assumed to collect any premium for appellant, or to 
act as its agent in any other way, ‘except in the particular instances where there was 
express authority conferred and the receipt was sent to deliver to the policy holder. 

White’s premium, which fell due on March 20, 1920, was paid in this way, the 
receipt and notice having been sent to the bank for that purpose; but the witnesses 
introduced by appellant all testified that the payment due by White on or before 
March 20, 1921, was never sent to the bank for collection. Appellee introduced 
testimony to the effect that on March 12, 1921, White deposited in the bank the sum 
of $56, which was placed to his credit, and he réceived a duplicate deposit slip 
showing that deposit; that on March 19, 1921, White sent to the bank another de- 
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posit of $3.95 which was likewise deposited to his credit, and a duplicate deposit slip 
given; and that the cashier of the bank was instructed to apply these deposits, to- 
gether with certain coupons attached to the policy, in payment of the premium. It 
appears from the testimony, and from the policy exhibited in the evidence, that there 
were attached thereto certain interest or dividend coupons, payable to the assured, 
and that these coupons could be used as so much cash in payment on premiums as 
they fell due. At the time of the maturity of the premium in question there. were 
two of these coupons attached to the policy, one for $12.58, and the other for $12.80, 
which said sums, added to the deposits made by White in the bank, amounted to the 
sum of the premium. The policy was kept in the bank for White’s accommodation, 
he being a regular customer of the bank, and, as before stated, witnesses introduced 
by appellee testified that the cashier was instructed to use the deposits and the cou- 
pons on the policy in payment of the premium. The cashier of the bank was in- 
troduced as a witness, and denied that he was given any such instructions, but testi- 
fied that the two deposits, aggregating $59.95, were made by White to his own credit, 
without any other instructions, that the sum was never credited nor emitted to ap- 
pellant, and that it still remains in the bank to the credit of White. 

The conflicting evidence is sufficient to warrant a finding that the bank received 
the deposits from White with instructions to apply them, together with the coupons, 
in payment of the premium on the policy; but we are of the opinion that there is 
an entire absence from the record of any testimony tending to show that the bank 
was clothed with authority, either real or apparent, to collect White’s premium. 
Conceding that the bank assumed the authority to collect the premium, it devolved 
upon appellee, the plaintiff in the case, to prove that the bank was authorized to 
collect tht premium. The mere assumption of such authority by the bank does not, 
of itself, constitute any evidence that the authority existed. Nor did the fact that 
the bank had frequently collected premiums from policy holders upon authority ex- 
pressly conferrred in each instances have any tendency to show authority, either 
real or apparent, to collect other premiums. The evidence shows that the collections 
of premiums made by the bank and remitted to appellant were handled like other 
bank collections, the same as any other claim in the form of accounts, notes, or 
drafts sent through the bank for collection. This, of course, did not confer upon 
the bank any general authority to collect premiums or other debts due to the appel- 
lant. Nor did the fact that White’s premium was collected by the bank under spe- 
cial authority the previous year have any tendency to establish apparent authority to 
continue to collect premiums. 

But it is contended that there was an aspect of the testimony which rendered 
it legally sufficient to warrant a finding that the bank received express authority to 
collect this particular premium due March 20, 1921, notwithstanding the fact that 
appellant's agents and officers, as well as the bank officials, ‘testified affirmatively 
that they had no such authority. The aspect of the testimony thus asserted is this: 

“Mr. Davis, the vice-president of the bank, who was first introduced as a wit- 
ness by appellee, and subsequently reintroduced by appellant, testified that the bank 
was only authorized to collect premiums when the notices to policy holders and 
their respective receipts were sent to the bank, and that the bank never sent out a 
notice to a policy holder, except in those instances where the notice and the receipt 
were forwarded by appellant to the bank with authority to collect.” 


Counsel for appellee contend that there is evidence in the record sufficient to 
warrant a finding that in this instance the bank actually sent a notice to White, and 
that this testimony, coupled with the tesimony of Davis to the effect that the bank 
never sent out a notice, except after it had received authority from appellant so to 
do, was sufficient to justify the finding that the authority thus exercised was actu- 
ally conferred, notwithstanding the denial by appellant’s witnesses that there was any 
such authority. Conceding that such would be the effect of the testimony, if there 
was in fact any legally sufficient evidence that the bank did in fact send out a notice, 
we do not think that the testimony establishes that fact. 

Appellee relies upon the testimony of witness Keathly, who was White’s kins- 
man, and who testified that he accompanied White when the latter went to the bank 
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and made the deposit. He testified, in substance, that, some time during the week 
prior to the deposit made by White in the bank, White and his wife spent the night 
at the home of the witness, and the next morning, when they were about to leave 
he (witness) picked up from the floor an envelope addressed to White, and that 
White told him that it was a notice from the bank concerning the payment of his 
premium. He testified that all he knew about it at that time was what White told 
him, and the court, on objection being made by counsel for appellant, ruled that the 
testimony as to White’s statement was not competent. The witness then proceeded 
to testify as to his knowledge of a notice sent out by the bank, which he acquired, 
as he claimed, on the day that he accompanied White to Conway when the deposit 
was made in the bank. At this point in the examination, counsel for appellee 
handed the witness a statement, dated April.3, 1922, sent by the bank to another 
policy holder concerning a premium due on April 27, 1922, and the following is the 
examination of the witness in regard thereto: 


“Q. I hand you here a piece of paper. Was the statement you saw something 
like this? A. The one he had in the envelope was like that. Q. He had one like 
that <A. No, sir; not that day; but I saw it here at Conway. Q. You and he 
came out here to settle the amount due on that statement sent him from the Bank 
of Conway? A. Yes, sir. * * * Q, You didn’t read that statement? A. No, 
sir. Q. You don’t know what its contents were? A. He had one just like that. 
Q. But you didn’t read it? A. I sure didn’t.” 


Now, this testimony is entirely too vague to establish the fact that the bank 
sent a notice to White concerning this particular payment. It is true that the wit- 
ness at first stated in general terms that he saw in White’s possession a notice from 
the bank similar to the one exhibited to him; but he qualifies that by saying that 
he did not read it. He does not state the date of the paper which he claims to have 
seen nor any of the substance of it, not even the addressee, nor the signature. The 
utmost probative force that can be given to his testiomny is that he saw a paper in 
the hands of White similar to that exhibited to him while on the witness stand. 
This was the only attempt on the part of appellee to prove that a notice had been 
sent by the bank to White concerning this particular premium, and our conclusion 
is that it was insufficient to justify a finding in favor of appellee on the issue as to 
whether or not the bank had received authority to make the collection. The verdict 
of the jury was therefore unsupported by the testimony. 

Reversed and remanded for a new trial. 

Wood and Humphreys, JJ., dissent. 


—_—~-<- 


MISSISSIPPI LIFE INS. CO. v. MEADOWS. (No. 244.) 
(Supreme Court of Arkansas. Nov. 12, 1923.) 
255 Southwestern Reporter, 293. 


1. INSURANCE—WHETHER INSURED SIGNED WARRANTY OR KNOW- 
INGLY MISREPRESENTED THE STATE OF HIS HEALTH HELD 
FOR JURY. 

In action on life policy, defended on the ground of misrepresentation or 
breach of warranty of health, whether the insured signed the application containu- 
ing the warranty or whether he knew that he had consumption when he applied for 
the policy and represented that he was then in good health, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
2. INSURANCE — DISTINCTION BETWEEN “WARRANTY” AND “RE- 


PRESENTATION” STATED. 
Statements warranted to be true must be true whether the applicant knows the 
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truth or not, whereas a mere representation does not defeat the policy, unless the 
applicant knew the falsity of the fact stated to be true. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


(For other definitions, see Words and Phrases, First and Second Series, Repre- 
sentation; Warranty.) 


3. INSURANCE—INSURER HELD NOT LIABLE FOR STATUTORY PEN- 
ALTY AND ATTORNEY’S FEES, IN VIEW OF BENEFICIARY’S SUIT 
FOR MORE THAN DUE. 

Where beneficiary sued for an amount in excess of that due, under the impres- 
sion that she was entitled thereto, and did not allege that she prayed judgment for 
the amount only which was due on the policy, the insurer was not liable for statu- 
tory penalty and attorney’s fee. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Bradley County; Turner Butler, Judge. 
Action by Isabella Meadows against the Mississippi Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 


Wilson & Martin, of Warren, for appellant. 
Clary & Ball, of Warren, for appellee. 


Situ, J. Appeliee was the beneficiary in a policy of insurance issued by the 
appellant insurance company on the life of Early Calvert, her brother, and by the 
terms of the policy only one-half its face could be collected if the insured died 
within a year after the issuance of the policy. The policy was issued on Novem- 
ber 14, 1921, and the insured died February 14, 1922. 

It appears that the insurance company required no examination of an appli- 
cant when the amount of insurance applied for was less than $300, but the appli- 
cant was required to submit a statement in regard to the condition of his health 
and to warrant that his answers to the questions in the application “are strictly cor- 
‘rect, complete and truthful.” 

A physician who had attended Calvert in a professional capacity testified that 
some months prior to the date of the application for the policy he examined Calvert 
and found him suffering from tuberculosis. On objection being made, this testi- 
mony was properly excluded; but the physician was then asked as an expert whether 
a man who died on February 14, 1922, from consumption, was afflicted with that 
disease three months prior thereto, and the question was answered in the affirma- 
tive. The proof of death gave tuberculosis as the cause thereof, and there appears 
to be no question that Calvert died of that disease. 

The court directed the jury to return a verdict for the plaintiff, and this was 
done, and the court then added the statutory penalty of 12 per cent. and fixed the 
fee of the attorneys at $50, and the insurance company has appealed. 

On behalf of appellee it is insisted that there is testimony tending to show that 
the purported signature of Calvert to the application containing the warranty is not 
his signature, and that he did not in fact make any warranty as to the condition 
of his health. 

[1] We think the court erred in directing a verdict in favor of the plaintiff 
There was a question for the jury whether the applicant signed the warranty. If 
he did, he was bound thereby, and the jury might have found from the testimony 
that Calvert did sign the warranty, and was suffering from consumption when he 
applied for the insurance. 

[2] The policy itself recites that it was issued upon the express representation 
of the applicant that he was then in good health, and that it might be delivered as a 
contract of insurance only on that condition, and appellee insists that if there was a 
representation only that the applicant was in good health the policy would not be 
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avoided because the answer was false, unless the applicant knew it was false. This 
difference does exist between a representation and a warranty. The statements 
warranted to be true, must be true, whether the applicant knows the truth or not, 
whereas a mere representation would not defeat the policy unless the applicant knew 
the falsity of the fact stated to be true. 

But if Calvert did not sign the warranty, thereby warranting the truthfulness 
of his answers, we think there was still a question for the jury, as the jury might 
have found that Calvert knew he had consumption; at least, we cannot say, as a 
matter of law, that the jury might not have drawn that inference from the testi- 
mony, considered in its entirety, so that whether there was a warranty, or only a 
false representation, we think there was a case for the jury. 

[3] We are also of the opinion that the court erred in assessing the statutory 
penalty, and in awarding an attorney’s fee. It is not now claimed that the insurance 
company is liable for more than $52.50, this being one-half of the face of the policy, 
yet the suit was brought for $55. This mistake is explained by showing that the 
plaintiff did not have possession of the policy when she made demand for its pay- 
ment and brought this suit, and that she was under the impression that the face of 
the policy was $110, one half of which being, of course, $55, and that she had no 
purpose of demanding any sum in excess of that portion of the face of the policy to 
which she was entitled. 

In the case of Illinois Bankers Life Ass’n v. Mann, 158 Ark. 425, 250 S. W. 
887, the beneficiary in a policy of insurance sued to recover $1,046, alleging that sum 
to be due, but judgment was rendered by consent for $1,000, whereupon the court, 
over the objection of the insurance company, rendered judgment for the statutory 
penalty and an attorney’s fee. On the appeal to this court in that case we held that 
the purpose of the statute was to require insurance companies to pay promptly the 
sums for which they are liable, and was not intended to require them to pay any- 
thing in excess of their just liability, and that one cannot claim the benefit of the 
statute whose demand exceeds this liability. 

Appellee did not allege, in any pleading filed by her in this case, that she sued 
and prayed judgment for the amount only which was due on the policy. On the 
contrary, she sued for an amount in excess of the sum due her, and she cannot, in 
such case, recover the penalty and attorney's fee. Queen of Arkansas Ins. Co. v 
Bramlett, 103 Ark. 1, 145 S. W. 541. 

For the errors indicated, the judgment is reversed, and the cause remanded for 
a new trial. 


a 


SECURITY LIFE INS. CO. v. FRIZZELL. (No. 209.) 
(Supreme Court of Arkansas. Oct. 29, 1923. Rehearing Denied Nov. 26, 1923.) 
255 Southwestern Reporter, 316. 


1. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT THE 
FINDING THAT INSURED ACCEPTED THE POLICY OTHER THAN 
THAT ORIGINALLY APPLIED FOR. 

In an action on an insurance policy, under an instruction to find for the insur- 
ance company, unless the applicant in her lifetime agreed to an amendment of the 
application for the insurance and changes in the policy, evidence held sufficient to 
support the finding that the insured accepted policy other than that originally ap- 
plied for. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from Circuit Court, Franklin County; Jas. Cochran, Judge. 
Action by Katherine Frizzell against the Security Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 
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Pryor & Miles, of Ft. Smith, for appellant. 
G. L. Grant, of Ft. Smith, and Dave Partain, of Ozark, for appellee. 


Situ, J. Prior to the month of June, 1921, Miss Mary C. Frizzell, Miss 
Katherine Frizzell, and Emmett Frizzell lived together in the city of Ft. Smith. 
They were two sistrs and a brother, all unmarried, the sisters being past 60 years 
of age, and the brother was about 45 years of age. 

Miss Mary Frizzell had insurance on her life in five different companies, totaling 
$15,000, and in May, 1921, she decided to take out $6,000 additional insurance, and 
she signed an application for this insurance to be presented to the appellant insurance 
company. Nathan Long, local agent of the insurance company, accepted the appli- 
cation, which reads as follows: 

“I hereby apply for a policy of $6,000 upon end at age &5, 58832 plan, with an- 
nual premium of $317.94.” 


To this application there was attached the usual form of medical examination, 
and the application concluded with an agreement, which the applicant had signed, 
that the policy applied for should not become a binding contract of insurance until 
it had been actually delivered to and receipted for by the applicant, and the first 
premium paid to and accepted by the company, all during the life and good health 
of the applicant. This agreement was dated and signed by the applicant on May 
28, 1921. 

The company did not issue the exact policy applied for, so the actuary of the 
company prepared a policy on a plan which would have required the smallest pos- 
sible change in the annlication, the premium therefor being $328.44, with a war tax 
to be added. This policy, with the original application and a copy of the medical 
examination, were forwarded to J. L. Jacobs, the company’s general agent at Van 
Buren, with an amended application conforming to the policy which had been issued, 
and with directions to procure the signature of the applicant to the amended appli- 
cation, and to attach a copy thereof to the policy. 

Jacobs returned to the company a check for the premium and the amended ap- 
plication and the receipt for the policy, and both papers were signed “K. A. Frizzell 
for Mary C. Frizzell,” and on the same day on which these papers were signed the 
company also received the proof of death of the applicant. 

Thereafter an attorney. for the company left Chicago and went to Ft. Smith to 
investigate the case, and, after an interview with Kate Frizzell, the beneficiary in the 
policy, he paid her $500, and obtained from her a receipt for that sum of money 
and a release of liability under the policy, this instrument being dated June 29, 1921. 

On August 22d the insuance company received from the attorney for Kate 
Frizzell a letter demanding payment of $5,500, the balance due on the policy. 

A suit was brought on the policy, in which it was alleged that the policy of 
insurance had been delivered to the insured on June 20th, while the applicant was 
in good health, by Jacobs, the company’s general agent, and that the beneficiary was 
temporarily insane when she signed the release and cashed the draft given her by 
the attorney. Upon a trial before a jury, there was a verdict for the sum of $5,500, 
without interest, and judgment was rendered for that sum and for the statutory 
penalty and an attorney’s fee. 

For the reversal of the judgment it is insisted that the policy sued on did not 
become a contract between the insured and the company, because there had been no 
meeting of the minds of the parties, and because the settlement made by the bene- 
ficiary bound her. 

Upon these propositions the following testimony was offered: 

Jacobs, the general agent of the company, testified that he received the policy 
in the mails for delivery on June 19, 1921, but he did not deliver the policy that 
day, because it was Sunday. That the following day the state supervisor of the 
insurance company came to Van Buren and that he and that official went to Ft. 
Smith to deliver the policy, and upon arriving in Ft. Smith they went to the office 
of the company’s medical examiner, and that he (the witness) called Miss Mary 
Frizzell on the phone, and told her he had the policy. When told that the premium 
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was $334.50 (this being the total amount to be paid, including the war tax), the 
applicant made some objection, but she was satisfied with witness’ explanation, and 
she told him to bring the policy out to her house, and that she would accept it, and 
pay the premium. He and the supervisor left for the applicant’s home, but the super- 
visor stopped on the way at the office of a subagent of the company, and witness 
went on alone. That he was met at the door by the applicant, to whom he deliv- 
ered the papers, including the policy, and that she soon returned and delivered to 
him the receipts for the policy, the amended application, and a check for the pre- 
mium, and that on the afternoon of that day—which was June 20th—he bought a 
draft after returning to his home in Van Buren, payable to the insurance company 
for its share of the premium, and mailed a letter containing the draft that night. 
The original of this draft was offered in evidence, and it is dated June 20th. 
Through an error, the letter inclosing the draft was mailed to the company’s credit 
reporting agency at Little Rock, and by it was forwarded to the home office of the 
company. That on the following morning he read in the paper that Miss Frizzell 
had died during the night, and he went over to Ft. Smith to interview the attending 
physician, and the following day he went with the supervisor to the home of the 
deceased to make up the proof of death and that the supervisor filled out the papers, 
and he took the affidavits as a notary public. He saw the deceased while in her 
home, and recognized her as the lady to whom he had delivered the policy on the 
afternoon before her death. It was shown that Mary Frizzell was in apparent good 
health during the 20th day of June, and that she had a stroke of apoplexy that 
night and died before day. 

Miss Kate Frizzell testified that she signed the papers for her sister and that 
she gave her own personal check in payment of the premium. This was not un- 
usual as she and her sister were very intimate, and closely associated in business, 
and each made free use of the other’s money, although their bank accounts were 
separately kept. These ladies had large property interests, and personally attended 
to their business affairs, each assisting the other in many ways. 


An attorney representing the company testified that on account of the appear- 
ance of affairs he came to Ft. Smith to investigate, and, after a candid discussion of 
the matter with Miss Kate Frizzell, the beneficiary, she admitted the policy had not 
been delivered until‘after the death of her sister, and that he effected a settlement 
of the matter with her for the consideration of $500, which was paid in the form of 
a draft which Miss Frizzell indorsed and cashed, and that she at the time signed 
and delivered to him the receipt and release. 

There was testimony tending to show that Miss Frizzell was insane, at least 
temporarily, at the time she signed this release. She was shown to be 67 years old, 
and in poor health, and had herself suffered a paralytic stroke, and was prostrated 
with grief on account of the tragic death of her sister, who was her constant com- 
panion. 

The general agent saw the attorney in his office after the latter’s visit to Miss 
Frizzell when the release was secured, and these witnesses differ as to her mental 
condition at that time. The agent testified that, after the attorney returned from 
his visit, he remarked that Miss Frizzell was as “crazy as hell.” The attorney de- 
nied having made that statement, or having entertained that opinion, his opinion 
being that Miss Frizzell was a woman of unusual intelligence. 

Two ladies, who were neighbors and intimate friends of Miss Frizzell, testified 
that Miss Frizzell told them the policy was not delivered until after the death of 
the insured; but Miss Frizzell testified that she did not remember making the 
statement, and that it was not true if she made it. 

There was some other testimony, but we have recited the salient portions of it. 

The court gave all the instructions requested by the insurance company, except 
a request for a peremptory instruction; and there appears to be no error in the 
instructions given at the request of the plaintiff. 

[1] In an instruction numbered 3 the court told the jury to find for the insurance 
company, unless they found that the applicant in her lifetime agreed to the amend- 
ment of the application for the insurance, and agreed to the changes in the policy 
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applied for. We think the testimony set out above is legally sufficient to support 
the finding that the insured accepted the policy as the contract of insurance. 

A number of other instructions told the jury that the plaintiff could not recover 
if the policy was not delivered in the lietime of the deceased, and accepted by her, 
and the premium paid by her in her lifetime. It is strongly insisted that there was 
collusion between the agent and the beneficiary; but we cannot say that the jury 
must necessarily have found this was true, and that it was arbitrary to have found 
otherwise. Indeed, the testimony of both the agent and the beneficiary strongly re- 
futes that imputation, and the issuance of the bank draft on the 20th is a physical 
fact of strong probative value. 

[2] On the subject of the release, the court told the jury that it constituted a 
complete bar to the action unless they found, from a preponderance of the evidence 
that at the time it was signed Miss Frizzell was temporarily insane, and incapable 
on that account of transacting business. 

The closest question in the case is whether or not there was testimony to sup- 
port the verdict of the jury under this instruction. But in its decision we are not 
called upon to decide where the preponderance of the testimony lies. We must af- 
firm the jury’s verdict on this question, if the testimony relating thereto, when 
given its highest probative value, supports the finding made. When thus viewed, 
we find ourselves unable to say as a matter of law, that it was arbitrary for the 
jury to find that Miss Frizzell was mentally incasacitated to realize and comprehend 
the nature and effect of her action when she signed the release and received the 
draft, and, if she was in fact insane, she was not, of course, bound by her actions. 

The case represented to us is almost purely one of fact, or, at least, a question 
involving the sufficiency of the testimony to support the verdict returned, for, as 
has been said, the court gave all of the instructions requested by the defendant, ex- 
cept the one directing a verdict in its favor. 

No error appearing, the judgment is affirmed. 


~~ 


DISTRICT GRAND LODGE, NO. 18, GRAND UNITED ORDER OF ODD 
FELLOWS OF AMERICA, v. COTHRAN er at. (No. 13563.) 


(Court of Appeals of Georgia, Division No. 1. Nov. 14, 1923.) 
120 Southeastern Reporter, 22. 


(Syllabus by the Court.) 


1. BENEFITS UNDER MUTUAL BENEFIT CERTIFICATE HELD TO 

REVERT TO ASSOCIATION. 

Where the wife of a member of a mutual benefit association, who is named as 
a volunteer beneficiary in a certificate issued by the association, dies without leav- 
ing child or children, and without debts, prior to the death of the member, and 
where it does not appear that in the constitution or by-laws of the association, or in 
the certificate issued by it, there is any provision for payment of the benefit on 
failure of a beneficiary qualified to take such benefit, and where no such provision 
is made by the statutes of this state, neither the administrator of the deceased mem- 
ber nor the administrator of the deceased beneficiary can bring suit against the as- 
sociation for the benefit named in the certificate, but such benefit reverts to the as- 
sociation. District Grand Lodge No. 18, etc., v. Cothran (this case), 156 Ga. 


2. EFFECT OF RULING OF SUPREME COURT. 

It is unnecessary to decide whether the by-laws of the defendant association 
(adopted after the issuance of the policy in question), providing that in such a case 
as the one at bar the benefit should revert to the association, are void, since, under 
the above-stated ruling of the Supreme Court in this case, the benefit under the pol- 
icy would revert to the association unless some person were entitled to it under the 
charter, constitution, or by-laws, or the certificate issued by the association, or by 
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virtue of statutory provisions of this state, and it does not appear in this case that 
any person was So entitled. 


3. INSURANCE—INADEQUACY OF REMEDY AT LAW. 

Under the facts of the instant case, there is no merit in the contention of the 
defendant in error that the plaintiff in error had an adequate remedy at law, and 
therefore could not invoke the aid of equity. 


(For other cases, see Insurance, Dec. Dig. § 730.) 


4. DISPOSITION OF CASE. 


Under the foregoing rulings and the facts of the case, the court erred in re- 
fusing to set aside the judgment. 


Error from Superior Court, Floyd County; Moses Wright, Judge. 

Action by Sallie Cothran, administratrix and others, against the District Grand 
Lodge, No. 18, Grand United Order of Odd Fellows of America, Jurisdiction of 
Georgia. Judgment for plaintiffs, and defendant brings error. Reversed in con- 
formity to Supreme Court’s answers to certified questions (119 S. E. 594). 


Branch & Howard and Bond Almand, all of Atlanta, and Willingham, Wright 
& Covington, of Rome, for plaintiff in error. 
Harris & Harris, of Rome, for defendants in error. 


Luke, J. Judgment reversed. 
Broyles, C. J., and Bloodworth, J., concur. 


—_ ~— <o 


BORING er at. v. LOUISIANA STATE INS. CO. (No. 23771.) 
(Supreme Court of Louisiana. June 30, 1923. Rehearing Denied Oct. 9, 1923.) 
97 Southern Reporter, 856. 


(Syllabus by Editorial Staff.) 


1. INSURANCE —NO FORFEITURE WITHOUT NOTICE OF MATURITY 

OF NOTE. 

Under Act No. 68 of 1906, prohibiting forfeiture of life insurance policies 
within one year after default unless notice stating amount of premium, interest, in- 
stallment, or portion thereof, due has been given, where premium was paid in part 
and note given for balance, forfeiture upon nonpayment of the note was illegal and 
of no effect when such notice was not given. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE — PROVISION IN PREMIUM NOTE FOR FORFEITURE 

WITHOUT NOTICE WAS VOID. 

Act No. 68 of 1906, requiring notice of maturity of premium as condition pre- 
cedent to forfeiture within one year after default, becomes part of the policy itself, 
and stipulation in premium note for forfeiture without notice upon nonpayment is ° 
illegal, null, and void under Civil Code, art. 12, declaring that whatever is done in 
contravention of prohibitory law is void. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


On Application for Rehearing. 


3. INSURANCE—PREMIUM NOTICE HELD INSUFFICIENT. 
Notice of maturity of premium note was insufficient to authorize forfeiture 
of policy upon nonpayment, where it was not given at least 15, and not more than 45, 
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days prior to date the note was payable, and did not state that unless payment was 
made the policy and all payments would be forfeited and void, except as to sur- 
render value, etc., as required by Act No. 68 of 1906. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Overton and St. Paul, JJ., dissenting. O’Niell, C. J., dissenting on rehearing. 


Appeal from First Judicial District Court, Parish of Caddo; R. D. Webb, Judge. 
Action by Mrs. Mattie Y. Boring and others against the Louisiana State Insur- 
ance Company. [From a judgment for plaintiffs, defendant appeals. Affirmed. 


Wilkinson, Lewis & Wilkinson, of Shreveport, for appellant. 

Hampden Story, of Shreveport, for appellees. 

Eugene J. McGivney, Abraham Goldberg, Richard B. Montgomery, Denegre, 
Leovy & Chaffe, and Monte M. Lemann, all of New Orleans, amici curiz. 


Lanp, J. Plaintiff, as beneficiary, sues to recover the sum of $5,000 on a life 
insurance policy of date July 25, 1916, issued by defendant company to her husband, 
William B. Boring. Defendant company admits proof of the death of the insured, 
but resists the payment of the policy on the ground that part of the last install- 
ment of the premium for the semiannual period from July 25, 1918, to January 25. 
1919, was not paid before the death of the insured, and that the policy had lapsed 
for nonpayment of the premium. 

It is admitted all premiums were paid in semiannual installments up to July 
25, 1918. The semiannual premium of $40.69 for the period from July 25, 1918, to 
January 25, 1919, was settled by a cheque of date July 25, 1918, for $20, which was 
duly paid, and for the balance of this semiannual premium the insured executed his 
promissory note of date July 25, 1918, for the sum of $20.69, with 5 per cent. inter- 
est from date, payable September 25, 1918. The insured died October 23, 1918. On 
October 25, 1918, the plaintiff forwarded to defendant company a cheque for the 
balance of the premium, as evidenced by said note; but defendant company refused 
to accept same, as the insured was then dead. 

It is admitted that on or about July 1, 1918, defendant company addressed and 
mailed to W. B. Boring a notice that the premium for the semiannual isstallment 
from July 25, 1918 to January 25, 1919, amounting to $40.69, would fall due July 
25, 1918. 

It is also admitted that, before said note maturerd, defendant company notified 
W. B. Boring by letter addressed and mailed to him at Mooringsport, La., his post 
office address, of the maturity of said note. The letter referred to is found at page 
23 of the transcript, and reads as follows: 


“July 26, 1918 
“Dr. W. B. Boring, Mooringspert, La——Dear Sir: We are in receipt of your 
letter of yesterdays date inclosing check for $20.00 July 25th, and we inclose here- 
with note for $20.69, dated July 25th, and due September 25th, which kindly sign 
and return to us by mail. 
“Yours truly, ——_, Secretary.” 


It is self-evident that this letter is not a notice at all of the maturity of the 
note, which was not even in existence at the date of the letter. The note had not 
then been executed by Boring, but was inclosed in the letter to be signed by him 
and returned to defendant company. The words “note for $20.69, dated July 25th 
and due September 25th,” are merely descriptive of the note which defendant com- 
pany had requested Boring to sign and return to it. In addition to this, defendant 
company had no intention of notifying Boring of the maturity of this note. and had 
stipulated in the note itself against the necessity of any notice before forfeiting 
this policy, as clearly shown by the following provision in said note: 
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“If this note be not paid at maturity, said policy shall, without notice, or an 
affirmative act on the part of the company or any of its officers or agents be null 
and void, except as provided in the policy.” 


In addition to this, counsel for plaintiff attacks this letter as insufficient as a 
statutory notice. The letter purporting to give notice to the insured as to the date 
of the maturity of the installment premium note is of date July 26, 1918. 

Act 68 of 1906 expressly requires that the notice given under it shall be ad- 
dressed and mailed to the person whose life is insured “at least fifteen and not 
more than forty-five days prior to the day when the same is payable,” and provides 
that “the notice shall also state that unless such premium, interest, installment or 
portion thereof, then due, shall be paid to the corperation, * * * the policy and 
all payments thereon will become forfeited and void except as to the right to a sur- 
render value, extended insurance, or paid-up policy.” 


As this note for the payment of a portion of the premium was not due until 
September 25, 1918, this letter, if construed as a notice, was issued 60 days, instead 
of “not more than forty-five days prior to the day when the same is payable,” and 
is also deficient as a notice, as it does not contain the essential statutory declaration 
that “the policy and all the payments thereon will become forfeited and void except 
as to a surrender yalue, extended insurance, or paid-up policy.” 

[1] Act 68 of 1906 provides: 


“That no life insurance corporation * * doing business in this state shall 


within one year after the default in payment of any premium, installment or inter- 
est declare forfeited, or lapsed, any policy hereafter issued or renewed, [with cer- 
tain exceptions], * * * unless a written or printed notice stating the amount of 
such premium, interest, installment, or portion thereof, due on such policy, the 


place where it shall be paid, and the person to whom the same is payable, shall have 
been duly addressed and mailed to the person whose life is insured, * * * at his 
or her last known post office address in this state, postage paid,” etc. 


The letter relied on as a notice in this case fails to comply with these requisites 
of the statute also. 

It is clear from the language of the act that this notice to the insured is neces- 
sary where the “premium, interest, installment, or portion thereof,” is due on the 
policy. 

The policy in this case was declared lapsed or forfeited by letter of said com- 
pany of date October 22, 1918, for nonpayment of $20.69 with interest, “a portion 
of” the installment or premium due for the semiannual period from July 25, 1918. 
to January 25, 1919. Plaintiff contends that, no legal notice having been addressed 
and mailed to the insured, said forfeiture was illegal until after a year from Sept- 
ember 25, 1918, when said premium became due. 

Plaintiff's contention, in our opinion, is well taken. The sending of such notice 
within the delay fixed by the statute is made mandatory, and the act prohibits life 
insurance companies from forfeiting policies for default in payment of premiums 
or any portion thereof, unless the necessary written er printed notice is given. The 
notice prescribed by the statute is, therefore, a condition precedent to the forfeiture 
of the policy. It follows then that any forfeiture of a policy made by a life insur- 
ance company, in the absence of a statutory notice, is illegal and of no effect. 

[2] Able counsel for defendant company, realizing the defects in the notice in 
this case, have set up in the answer the stipulation between the insured and said 
company contained in the premium installment note due September 25, 1918, to the 
effect that, if said note is not paid at maturity, the policy shall be forfeited, without 
any notice or affirmative act upon the part of the company. 

The note containing this stipulation does not and could not operate as a nova- 
tion of the policy or original contract of insurance in this case, for the simple rea- 
son that said policy, not being “a term insurance contract for one year or less,” 
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and not being excepted from the operation of the act, was subject to its provisions 
as to the giving of said notice. These provisions therefore formed a part of the 
policy issued in this case, as much so as if they had been expressly written into the 
policy itself. 

Act 68 of 1906 being a prohibitory law, and its provisions, as to notice, being 
incorporated, to all legal intent and purpose, into the policy itself, such policy could 
not be changed or forfeited under a new and independent stipulation between the 
insured and defendant company in contravention of such prohibitory statute Arti- 
cle 12 of the Civil Code of this state expressly provides that— 


“Whatever is done in contravention of a prohibitory law is void, although the 
nullity be not formally directed.” 


Therefore the stipulation in said installment premium note that said policy 
should be forfeited-upon failure to pay said note at maturity, without notice, was il- 
legal, null, and void, and the policy, or the original contract of insurance in this 
case, was left intact as to the legal requirement that. the statutory notice be given 
The amount due on said note remained intact also as an installment or portion of 
the premium due under the policy, and not as a mere debt segregated from the pol- 
icy and arising from said note, and subject to the new convention or agreement be- 
tween the parties, embodied therein. 

Neither extension of time of payment of the premium nor any other considera- 
tion can be justly held a legal and valid cause for the violation of a prohibitory law, 
founded in a wise and beneficient public policy. 

Any other view of this matter would, in our opinion, eviscerate the act and de- 
feat its salutary purpose. 

The note given in this case was clearly intended as an evasion of the law of 
this state, and if a stipulation for the forfeiture of a life insurance policy, without 
notice and in contravention of the statute, can be legally made in an installment 
premium note under one life insurance policy, then it can be made under all such 
policies coming under the act. Then of what avail or protection to the insured is 
the statute? 

The fixed public policy of this state for the last 16 years has been against the 
forfeiture of policies by life insurance companies, unless after due legal notice. 
The object of the act is to protect the insured against losing his policy, through 
mere neglect to pay the premium, and also to give him a fair chance to meet the 
payments when due. 

We are therefore of the opinion that plaintiff should recover, as the policy in 
this case was illegally forfeited by defendant company, and plaintiff's suit has been 
instituted within the limitation of Act 68 of 1906. 

The judgment of the lower court is in favor of plaintiff for the amount of the 
policy with interest, less the amount of premium due for the current year of the pol- 
1cy. 

For the reasons assigned, the judgment appealed from is affirmed, at the cost 
of the appellant. 

Overton and St. Paul, JJ., dissent. 


On Application for Rehearing. 

Per CurtaM. [3] The court in its original opinion was in error in referring 
to the letter of July 26, 1918, as the letter which defendant company had addressed 
and mailed to the insured, at Mooringsport, La., his post office address, notifying 
him of the maturity of the premium note for the sum of $20.69, due September 25, 
1918. The letter in question is not in the transcript; but it is admitted that, “before 
said note matured, it notified said Dr. W. B. Boring by letter addressed to him at 
Mooringsport, La., his post office address, of the maturity of said note.” 

This notification is not a compliance with Act 68 of 1906, as it is not pretended 
that it was given “at least fifteen and not more than forty-five days prior to the 
day when the same is payable.” 
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Said notification is also deficient in omitting to state, as required by the statute, 
that— 


“Unless such premium, interest, installment or portion thereof, then due, shall 
be paid to the corporation * * * by or before the day it falls due, the policy 
and all payments thereon will become forfeited and void except as to the right to a 
surrender value, extended insurance, or paid-up policy.” 


Act 68 of 1906 is founded in a wise public policy; it prohibits the forfeiture of 
policies by life insurance companies for default in payment of any premium, in- 
terest, or installment, or any portion thereof, unless the statutory notice has been 
mailed to the policy holder, at his last-known post office address in this state. 

The application for rehearing is, therefore, refused. 

O'Niell, C. J., and Overton and St. Paul, JJ., dissenting. 


————_ ~~ os 


FOSS v. MUTUAL LIFE INS. CO. OF NEW YORK. 


LUNT v. SAME (three cases). 
(Supreme Judicial Court of Massachusetts. Essex. Nov. 28, 1923.) 
141 Northeastern Reporter, 498. 


1. INSURANCE—MOTION FOR DIRECTED VERDICT FOR DEFENDANT 

HELD PROPERLY DENIED. 

In actions on life policies, where defendant claimed that insured made false 
statements as to his physical condition and that he had angina pectoris at the time 
the policies were delivered, eld, under the evidence, that the court properly re- 
fused to grant a montion for a directed verdict for the defendant. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3. INSURANCE—MISREPRESENTATIONS AS TO HEALTH WERE HELD 
NOT MADE WITH INTENT TO DECEIVE OR RISK INCREASED AS 
MATTER OF LAW. 

In an action of life policies, where it appeared that insured died several months 
after delivery of rolicies of angina pectoris, field, that it could not be ruled as a 
matter of law that misrepresentations as to health and consultation with physicians 
were made with intent to deceive, or increased the risk of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE—INSTRUCTIONS AS TO EXISTENCE OF LISEASE AT 

DELIVERY OF POLICY HELD PROPERLY REFUSED. 

In actions on life policies, court did not err in refusing to instruct that, if in- 
sured had angina pectoris prior to and at the time of the delivery of the policies, 
the plaintiff could not recover even if he did not know that he had angina pectoris 
and had no intention to deceive insurer, since, in determining whether insured had 
such disease when application was made, and whether it increased the risk, the jury 
had to consider and weigh all the testimony as to the nature of the disease. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


Exceptions from Superior Court, Essex County: Nelson P. Brown, Judge. 
Four actions of contract by Ernest Foss, administrator of the estate of Hareld 
F. Lunt, deceased, M. Louise Lunt, Eliza G. Lunt, individually and as guardian, 
against the Mutual Life Insurance Company of New York, upon four policies of 
insurance. Verdicts for plaintiffs, and defendant brings exceptions, Exceptions 
overruled. 
12——-Vol, LXII. 
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J. W. Sullivan, of Lynn, and E. Foss, of Newburyport, for plaintiffs. 
G. Hoague, of Boston, for defendant. 


Pierce, J. These are four actions of contract, brought upon four policies of 
insurance on the life of Harold F. Lunt, payable respectively to his estate, his 
mother, his wife, and his minor child, in the aggregate sum of $15,000. All the 
policies were issued April 14, 1920. The insured died June 29, 1920. The plaintiffs 
are respectively the administrator of the estate, the mother and the widow of the 
deceased, the latter being also guardian of the minor child of the insured. The 
pleadings were identical in all, except for the difference in the names of the bene- 
ficiaries and in amounts. 

The answer in each case set up that the applicant, Harold F. Lunt, died of 
the chronic disease of angina pectoris 2'2 months after the delivery of the policies; 
that in the application said Lunt had agreed that the insurance was net to take 
effect unless the policies were delivered while he was “in good health’; and that on 
account of said chronic disease, this condition precedent had not. been fulfilled, It 
further alleged misrepresentations by said Lunt in the application made, with intent 
to deceive the defendant, and also increasing the risk of loss under the policies, both 
in regard to his previous illnesses and diseases, and also with reference to his con- 
sultation of and treatment by physicians during the preceding five years, said ap- 
plicant denying any previous diseases or illnesses and any consultation or treatment 
by physicians; and further, that some months previous to said application said 
Lunt had been treated by a physician for angina pectoris, and that in the spring of 
1918, after a physical examinaticn by the Medical Advisory Board, he had been dis- 
qualified from any military service by the local exemption board because of said 
disease of angina pectoris. The pleadings are made a part of the bill of exceptions. 

It appeared in evidence that the application, upon which all the policies were 
issued, contained the following clause: 


“This application is made to the Mutual Life Insurance Company of New York. 
All wre following statements and answers, and all those that I make to the com- 
pany’s medical examiner, in continuation of this application are true, and are offered 
to the company as an inducement to issue the proposed policy. * * * The pro- 
posed policy shall not take effect unless and until the first premium shall have been 
paid during my continuance in good health, and unless also the policy shall have 
been delivered to and received by me during my continuance in good health.” 


In answer to question 17 in the application, which question was, “What illnesses, 
diseases, injuries or surgical operations have you had since childhood?” the insured 
answered, “None.” In answer to question 18 in the application, which was, “State 
every physician or practitioner who has prescribed for or treated you, or whom you 
have consulted in the past five years,” the insured answered, “None.” And he af- 
firmed in answers to questions 19 and 20 in the application that his statement in each 
case was true. In answer to question 21 in the application, which was, “Are you 
in good health?” the insured answered, “Yes.” 

The defendant contends, as it did in its answer that the statements of the insured 
in his application as to his health and the attendance of physicians were not true in 
fact, were not true when the policy issued and the first premium was paid, and were 
misrepresentations which increased the risk of loss. The official certificate of death, 
and the testimony of the physician who attended the insured in his last illness, war- 
ranted but did not require, in view of the testimony of all. the other witnesses, a 
finding that the insured died of angina pectoris. The evidence also warranted a 
finding that the answers of the insured to questions above quoted were untrue, in 
that it is undenied that one Dr. Randolph C. Hurd in April, 1918, attended, as a 
physician, the insured three times within four days for severe pains in the chest, 
which he, Dr. Hurd, diagnosed to be some form of heart trouble, probably angina 
pectoris, and that the doctor told the insured that his attack was probably due to 
some form of heart trouble, and that it behooved him to exercise care with reference 
to smoking and overexerting himself. There was evidence that the physicians of 





Life. | Foss v. Mutual Life Ins. Co.—Lunt v. Same. 179 


the Medical Advisory Board, in 1918, after careful study of the heart of the in- 
sured, found symptoms of angina pectoris and in consequence found the insured dis- 
qualified for military service. 

The disease, called by all the physicians at the time angina pectoris, could be 
found by the jury upon uncontradicted evidence to be a progressive disease of the 
coronary arteries of the heart, which affects thé muscles of the heart; that it is a 
long time in arriving, is a middle age and old man’s disease because the arteries 
have a longer time to get hard; that one chief symptom is pain, a sense of distress or 
constriction usually felt in the front of the chest, beneath the breast bone, the pain 
being of a particularly agonizing, constricting, squeezing character; that the pain 
may radiate or be referred to other parts of the body, particularly the left arm, the 
abdomen or legs; that these are symptoms that are ‘present during an attack; that 
after an attack, if the patient rallies, he is apparently just as well as can be. A 
physician who tesified for the plaintiff said angina pectoris “is a well-recognized 
disease causing death.” He further testified that— 


“He had personally seen very few cases of angina pectoris; that is, very few 
physicians cases of the actual attack, it is either fatal or they get better before the 
physician gets there; most of the cases he had seen were dead when he got there.” 


At the close of the testimony the defendant duly presented a motion for a di- 
rected verdict. The defendant also duly presented the following requests for rul- 
ings: 


“1. If the jury find that Harold F. Lunt had angina pectoris prior to and at 
the time of the delivery of the policy, the plaintiff cannot recover even if Harold F. 
Lunt did not know that he had angina pectoris. 

“2. If the jury find that Harold F. Lunt had angina pectoris at the time of the 
delivery of the policy, the plaintiff cannot recover, even if the jury find that Harold 
F. Lunt had no intention at all to deceive the insurance company. 

“3. The statute in regard to warranties and misrepresentations in obtaining a 
policy of life insurance does not apply to the provision in the application providing 
that the insurance policy is not to take effect unless the insured is in good health at 
the time the policy is delivered and paid for. 

“4. Tf Harold F. Lunt concealed from Dr. Orcutt the fact that he had been 
disqualified by the draft board as totally unfit for service, the plaintiff cannot recover. 

“5. If Harold F. Lunt was treated for angina pectoris within five years prior te 
the date of the application, the plaintiff cannot recover. 

“6. If Harold F. Lunt was disqualified for service by the draft board for 
angina pectoris, and he knew that he had been disqualified by reason of heart 
trouble and concealed said rejection from Dr. Orcutt, the plaintiff cannot recover. 

“7. If Harold F. Lunt, with an intent to deceive the company, concealed from 
Dr. Orcutt the fact that he had heart trouble, and had been disqualified by the draft 
board, the plaintiff cannot recover. 

“8. Concealment by Harold F, Lunt of his treatment for angina pectoris neces- 
sarily increased the risk of loss under the policies, and if Harold F. Lunt did not 
disclose such treatment to Dr. Orcutt, the plaintiffs cannot recover by reason of 
such increase of risk of loss.” 


[1, 2] We think the motion was refused rightly. The evidence was conflicting 
whether the insured had angina pectoria when he made application, when the policy 
issued, or when he died. Assuming the insured died in an attack of angina pectoris, 
the court could not take judicial notice when the disease began, or that that disease 
is so grave in its nature that it is generally recognized as having a tendency to 
shorten life and so, as matter of law, to create a condition of mind or body which 
increased the risk. Kidder v. United Order of the Golden Cross, 192 Mass. 326, 78 
N. E. 469; McDonough v. Metropolitan Life Insurance Co., 228 Mass. 450, 117 
N. E. 836; Smardon v. Metropolitan Life Insurance Co., 243 Mass. 599, 137 N. E. 
742; DeGuzzi v. Prudential Insurance Co. of America, 242 Mass. 540, 136 N. E. 
617. 
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[3] As regards the answers to questions 18, 19, 20 and 21, above set forth, we 
do not think it could be ruled as matter of law that such misrepresentations were 
made with intent to deceive or that the defendant has sustained the burden which 
is upon it of showing that the misrepresentations increased the risk of loss. Hogan 
v. Metropolitan Life Insurance Co., 164 Mass. 448, 41 N. E. 663; Dolan v. Mutual 
Reserve Fund Life Assoc., 182 Mass. 413, 65 N. E. 798; Barker v. Metropolitan 
Life Insurance Co., 198 Mass. 375, 384, 84 N. E. 490; Everson v. General Accident 
& Assurance Corp., 202 Mass. 169, 88 N. E. 658. 

[4, 5] We think the defendant’s requests for rulings numbered 1 and 2 could 
not have been given in the strict form in which they are phrased. In determining 
whether the insured had angina pectoris when the application was made, and whether 
if he did have it the risk was increased, the jury had to consider and weigh all the 
testimony as to the nature of the disease and whether its. character was such as to 
increase the risk, and the charge to the jury sufficiently and fully protected the 
rights of the defendant in this regard. There was no error in the refusal to give 
in terms the remaining requests. The jury were fully and acctirately instructed upon 
every aspect of the defendant’s defense and no exception was taken to the charge 
other than to the refusal to give the requests. A majority of the court are of 
opinion that the exceptions must be overruled. 

So ordered. 

~~ we 


SOVEREIGN CAMP, W. O. W., v. HUNT. (No. 23707.) 
(Supreme Court of Mississippi, Division A. Dec. 3, 1923.) 


98 Southern Reporter, 62. 


(Syllabus by the Court.) 


INSURANCE—LIFE POLICY VOID, WHERE INSURED WAS KILLED IN 

CONSEQUENCE OF VIOLATING CRIMINAL LAWS WHILE INSANE. 

A life insurance policy provided that it should be null and void if the insured 
lost his life “in consequence of a violation of the laws of the state or of the United 
States or of any other province or nation, whether the member be at the time sane 
or insane.” The insured lost his life in consequence of a violation of the criminal 
laws of the state. The evidence on behalf of the beneficiary suing tended to show 
that the deceased was insane at the time of his death. Held, that the clause in 
question simply meant that if the insured lost his life in consequence of an act 
which would have amounted to a violation of the laws of the state if he had been 
sane, the policy should be void, even though he was insane at the time of such act. 


(For other cases, see Insurance, Dec. Dig. § 443.) 


Appeal from Circuit Court, Harrison County; D. M. Graham, Judge. 

Action by Noradolph Hunt, by W. H. Hunt, guardian and next friend, against 
the Sovereign Camp, Woodmen of the World. Judgment for plaintiff, and de- 
fendant appeals. Reversed and rendered. 


Wm. Estopinal, of Gulfport, for appellant. 
W. L. Guice, of Biloxi, for appellee. 


ANDbDERSON, J. Appellee, Noradolph Hunt, a minor, by her next friend and 
guardian, W. H. Hunt, brought this suit in the circuit court of Harrison county 
against appellant, Sovereign Camp, Woodmen of the World, for the amount of the 
face of an insurance policy on the life of her father for her benefit, issued by ap- 
pellant, and recovered a judgment for the amount sued for, from which appellant 
prosecutes this appeal. 

The insured, Adolph Hunt, lost his life at the hands of one Mattina, who shot 
him to death while said decedent as the aggressor was making an assault with a 
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deadly weapon upon said Mattina, for the purpose apparently of taking his life. 
In other words, the evidence shows without conflict that said decedent, Adolph 
Hunt, at the time he was killed by Mattina, was violating the criminal laws of the 
state, and lost his life in consequence thereof. The defense made by appellant was 
that there could be no recovery by the beneficiary in said policy under the clause 
therein providing that the policy should be null and void if the insured lost his life 
(quoting from the policy) “in consequence of the violation of the laws of the state 
or of the United States or of any other province or nation whether the member be 
at the time sane or insane.” (Italics ours.) Appellee undertook to show, and testi- 
mony was introduced to the effect, that at the time the insured was killed he was 
insane. Appellant contends that under said stipulation in the policy there can be no 
recovery in this case, notwithstanding insured was insane. That said provision 
simply means that if the insured lost his life as the result of conduct that would 
have. constituted a violation of the laws of the state had he been sane, the policy 
was avoided. 

On the other hand, appellee contends, and the case was tried in the court below 
on the correctness of that theory, that if the insured was insane he was incapable of 
violating the laws of the state, and therefore it could not be said that he lost his 
life as a consequence thereof; that the phrase “sane or insane” is mere surplusage 
and amounts to nothing. 


We know of no cases directly in point on this question. We are referred to 
none. However, by analogy it appears that the question has been settled by the 
courts in favor of appellant’s contention. It was generally held by the courts that 
a stipulation in a policy by which the insurance company was not to be liable if 
the insured committed suicide relieved the company from intentional self-destruc- 
tion by the insured, but did not relieve it from liability for unintentional self-de- 
struction; and they held under such a stipulation that, where the insured com- 
mitted suicide while insane, it was an unintentional self-destruction and the com- 
pany was liable. This, of course, was on the ground that an insane person was in- 
capable of forming an intention. These decisions of the courts were followed by 
a suicide clause in the policies of some life insurance companies, providing, as this 
one does, that the death of the insured by self-destruction, “sane or insane” should 
avoid the policy. Under that stipulation the courts have generally held that self- 
destruction avoided the policy, whether the insured was sane or insane. There 
seem to be no cases to the contrary. The purport of these decisions is that the 
clause in question simply means that if the insured is guilty of self-destruction the 
policy is avoided even though he was insane and therefore incapable of forming the 
intention to destroy himself. The text and notes and collated cases on this question 
will be found in 25 Cyc. at pages 877 to 880, inclusive. 


The stipulation in the policy involved recognizes that one cannot violate the laws 
of his country if he be insane, and undertakes to meet that identical condition by 
providing that, if the insured commit an act that would be a violation of the laws 
of the state if he were sane, it shall avoid the policy even though he be insane. 
Why should not the insurer and insured so contract? We see no reason to the 
contrary. We therefore hold that the clause in question means that the policy shall 
be avoided if the insured lose his life in consequence of committing an act although 
he be insane, if such act, were he sane, would be a violation of the laws of the state. 

Reversed, and judgment here for appellant. 
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PRAHM vy. PRUDENTIAL INS. CO. OF AMERICA. (No. 92.) 
(Court of Errors and Appeals of New Jersey. Nov. 19, 1923.) 
122 Atlantic Reporter, 752. 


(Syllabus by the Court.) 


INSURANCE—NO RECOVERY ON POLICY WHERE INSURED’S 

HEALTH NOT AS DESCRIBED IN APPLICATION, 

Where the application for a policy of life insurance, which is expressly made 
a part of the contract provides that the policy shall not take effect until it be is- 
sued and delivered by the company and the first premium paid thereon in full, while 
the health, habits, and occupation of the applicant are the same.as described in the 
application, there can be no recovery upon it, unless the condition be waived, if it 
appears at the trial that the insured was in worse health when the policy was de- 
livered than as described in the application, and it is immaterial that any changed 
condition was known to him and concealed from the company with fraudulent intent. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Supreme Court. 

Action by Maria Prahm against the Prudential Insurance Company of America. 
Judgment for plaintiff was reversed by the Supreme Court (120 Atl. 918), and 
plaintiff appeals. Affirmed. 


Lewis B. Eastmead, of West Hoboken, for appellant. 
Perkins & Drewen, of Jersey City, for respondent. 


Per Curiam. On the first trial of this case there was a direction of a verdict 
for defendant. This was reversed and a new trial ordered. Prahm v. Prudential 
Ins. Co, (N. J. Err. & App.) 116 Atl. 798. On the second trial the plaintiff had a 
verdict and judgment, and defendant appealed to the Supreme Court, where there 
was a reversal and an award of a venire de novo. Prahm v. Prudential Ins. Co., 
1 N. J. Adv. Rep. 493, 120 Atl. 918. Plaintiff now appeals here. 

On appeal from the Supreme Court, where that tribunal sits as a court of re- 
view, the only proper assignment of error is that the Supreme Court erred in giving 
judgment for the successful instead of the unsuccessful party. State v. Verona, 93 
N. J. Law, 389, 108 Atl. 250. See, also, State v. Fisher, 95 N. J. Law, 419, 113 Atl. 
007; State v. Andres, 96 N. J. Law, 437, 115 Atl. 441. All of the grounds of appeal 
found in the record before us are argumentative and it is dificult to spell a proper 
one out of them. However, we have considered the appeal on its merits, and are 
of opinion that the judgment of the Supreme Court, reversing the Hudson county 
circuit court, should be affirmed. 

Appellant argues that where a policy of insurance provides that all statements 
made by the insured shall, in the absence of fraud, be deemed representations and 
not warranties, as required by the insurance laws of New Jersey, the provision ex- 
tends to every statement made in the application for the policy. That may be con- 
ceded, and yet the observation of the Supreme Court that where the application 
(which was expressly made a part of the contract) provided that the policy should 
not take effect until it should be issued and delivered by the company and the first 
premium paid thereon in full, while the health, habits, and occupation of the appli- 
cant are the same as described in the application, there can be no recovery upon it 
(unless the condition be waived) if it appears at the trial that the insured was in 
worse health, when the policy was issued and delivered, than as described in the ap- 
plication, is well founded, and it is immaterial that any changed condition is known 
to him and conceaied from the company with fraudulent intent. In other words, the 
validity of the policy depends not upon the knowledge of the insured and conceal- 
ment by him with faudulent intent, but upon the fact that he was in worse health at 
the time of the delivery of the policy than was the condition of his health as de- 
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scribed in the application. See McAuliffe v. Metropolitan Life Ins. Co., 93 N. J. 
Law, 189, 107 Atl. 258. 

Judgment affirmed. 

For affirmance: The Chancellor, Justices Parker, Kalisch, Black, Katzenbach, 
and Judges White, Heppenheimer, Ackerson, and Van Buskirk. 

For reversal: None. 


DILL rt at. v. SOVEREIGN CAMP, W. O. W. (No. 11348.) 
(Supreme Court of South Carolina. Nov. 16, 1923.) 
120 Southeastern Reporter, 61. 


1. INSURANCE—SUICIDE; EVIDENCE HELD NOT TO AUTHORIZE DI- 

RECTED VERDICT ON THEORY OF SUICIDE. 

Evidence that insured’s dead body was found hanging by a rope from a tree 
limb, and conflicting evidence as to his financial trouble and mental status, held not 
to authorize a directed verdict on the theory that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


2. INSURANCE— BURDEN OF PROOF; INSURER HAS BURDEN OF 
PROVING SUICIDE. 
In an action on a life policy, the burden of proving that insured committed sui- 
cide is on insurer, 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE--PRESUMPTION; THAT INSURED DID NOT COMMIT 
SUICIDE PRESUMED. 
There is a presumption of fact that insured did not take his own life. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Cothran and Marion, JJ., dissenting. 


Appeal from Common Pleas Circuit Court of Greenville County; T. S. Sease, 
Judge. 

Action by Flora Dill and others against the Sovereign Camp of Woodmen of 
the World. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Hodges & Leatherwood, of Greenville, for appellant. 
Dean, Cothran & Wyche, of Greenville, for respondents. 


Gary, C. J. This is an action on a policy of insurance in the sum of $1,000, 
issued by the defendant on the life of J. L. Diil (who died on the 5th of December, 
1921), in favor of Flora Dill, his wife, and his surviving children, the plaintiffs 
herein. 

The defendnt denied liability, and set up as a defense the provision contained 
in the policy, that, “if a member dies by his own hand or act, whether sane or in- 
sane,” it should thereby become null and void. 

The case was tried before his honor, Judge Sease, and a jury, and resulted in a 
verdict in favor of the plaintiffs for $1,000, and the defendant appealed upon the 
following exceptions : 

(1) “That his honor, the presiding judge, erred in overruling the defendant’s 
motion for’a directed verdict, made on the ground that the application for a policy, 
the policy itself, and the constitution and by-laws of the Woodmen of the World 
provided that the policy is not payable if the deceased came to his death by his own 
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act, and that the testimony is susceptible of no other inference than that the deceased 
came to his death by his own hand and act.” 


(2) “That his honor, the presiding judge, erred in refusing to direct a verdict 
in favor of the defendant upon the ground that the testimony was susceptible of no 
other inference than that the deceased came to his death by his own hand and act. 


The record contains this statement: 


“At the conclusion of the testimony a motion for a directed verdict in favor of 
the defendant was made on the ground that the application for a policy, the policy 
itself, and the constitution and by-laws of the Woodmen of the World provided 
that the policy is not payable if the deceased came to his death by his own hand or 
act, and that the testimony is susceptible of no other inference than that the deceased 
did come to his death by his own hand and act, upon which motion the court made 
the following ruling: 

“In the McKendree Case I felt certain there was no other reasonable inference 
to be drawn other than that he had committed suicide, and I directed a verdict. 
After seeing the lawyers they told me frankly I had put it on the wrong ground, 
and they thought the Supreme Court would reverse me on the ground of suicide. 
The Supreme Court did reverse me, saying I was in error in directing a verdict, 
as it was for the jury to say whether there was any other inference to be drawn. 


So the question must be submitted to the jury. That is the law,-and the motion is 
refused.’ ” 


[1] The following witnesses testified in behalf of the respective parties, as fol- 
lows: 
Mrs. Furman Sloan, for defendant: 


“I live in sight of the Dills. She stayed at my house about two weeks after he 
died. She told me she kept the oldest son out of school as Mr. Dill seemed to be 
off a little bit. At that time she was talking about his death, but did not say any- 
thing else about his mental condition. We just talked about him being off a little, 
and she kept her son out of school to help gather the corn.” 


Furman Sloan, for defendant: 


“T live 6 miles north of Greer, and about one-fourth mile from Mr. Dill’s house. 
I had not gotten up when IJ heard the screaming of the Dill family. I dressed as 
fast as I could and ran over there. I saw Mr. Dill hanging there by a plow line 
and he appeared to be recently dead. He was hanging from the limb by a plow line 
on the side of the gate next to the house. The rope was doubled and was looped 
around the neck. When I got there Campbell and Fitts were there. I did net make 
an investigation and stayed only a few minutes. I didn’t particularly notice any 
tracks, and saw nothing around the place or on the body to indicate a struggle. I 
saw the doctor examine the body and saw no marks of violence. Mr. Dill’s feet 
were 4 or 6 feet above the ground, and the limb was 3 or 4 feet above the gate. 
I saw some dirt on the gate some time through the day. but don’t know that I 
noticed it that morning. From the top of the gate a man could reach up and tie a 
rope around the limb. The rope was 14 or 15 feet long and was double. I have 
known Mr. Dill 14 or 15 years, and did not know that he had any enemies in the 
community. I don’t know much about Mr. Dill’s mental condition, but it ap- 


peared to me as if his mind were off some. I don’t know of any cause for mental 
trouble recently before his death.” 


F. B. Fitts, for defendant: 


“I examined around the place for other tracks to see if I could discover where 
anybody else had a hand in the hanging, and saw no others except about 10 steps I 
saw what looked like children’s tracks. I was the first one to get to the place, and 
Campbell was right behind me. I looked for evidence of foul play and found none 
Mr. Dill’s clothes were not disturbed, and there were no signs of a man struggling or 
being carried by other persons. I have known Mr. Dill about 9 years. Three to 
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five days before he died he seemed restless and talked a little to me, and said that 
he hated to move from where he had lived. He said he had made 7 crops there 
and was bothered about moving. He was a strong, hard-working kind of man. 
When I talked to him he was on foot. He asked me how I was getting along and 
said he wished John Henson had not died, and he would not have had to move. 
He didn’t tell me where he was going, nor that he was nervous. He turned and 
looked off when I was talking, which wasn’t an unusual matter for him. I studied 
about the conversation afterwards, but didn’t think anything serious was going to 
happen. The tracks seemed to come down the path to the house and went ‘up to 
the end of the gate. Inside the pasture there was a hog lot. I did not see a hog 
that day and was not looking for hogs. I[ cannot say whether the shoe that made 
the track was a 7, 8, or 9. Where I saw the track was in sand and pine needles. 
To the best of my knowledge the tracks were Dill’s tracks. The shoe has a tolerable 
low heel of leather.” 


J. M. Duncan, for defendant: 


“I live 6 miles from Greer, about one-fourth mile from where Mr. Dill lives 
I went to the place where Mr. Dill was hanging between 7 and 8 o’clock in the 
morning. I did not make a particular examination of the ground, as there had 
been several there. I saw sand on the planks of the gate. I believe from the marks 
I saw on the gate that a man standing there could have tied the rope, looped it around 
his neck, jumped off and hung himself. I heard Mr. Dill’s little boy say that morn- 
ing that his father said before he died that he would rather die than move where he 
was going. I could not say exactly where I was when he told me that, but I was 
not far from where Mr. Dill was hanging. I don’t think any one was present when 
the boy told me that. It was the oldest boy whose name is Alvin. I don’t remember 
that I ever told any one about what the little boy said.” 


S. D. Henson, for defendant: 


“IT went to the place where Mr. Dill was found about 7 or 8 o'clock in the morn- 
ing. There were several persons there, and I saw Mr. Dill hanging to the limb of 
the tree. There was a draw knot at the limb, and the loop was around his neck. He 
was dead. I saw some tracks leading from the house, but several people were 
there when I got there. I saw marks of sand on the gate on one crosspiece. It 
seemed to me that Dill’s mind was off some. I saw him the week before, but didn’t 
know whether he was off or just seemed like he was not always like he had ap- 
peared. J had no talk with him, and didn’t see him until the morning when I found 
him hanging to the tree. I noticed there was something wrong with him mentally. 
I never saw him do or say anything to indictae that he would do anything serious, 
He might have been just a little troubled or in a hurry. I saw a little dirt or sand 
on the middle panel of the gate. It was a foot or two from the ground, not high 


enough to stand on that piece and tie a rope around the tree. I did not examine 
the tracks in the sand.” 


W. E. Henson, for defendant: 


“IT lived near Greer and owned the place where Mr. Dill was living. I had a 
conversation with him about renting the place next year. He first told me there 
was not enough land, and after that he wanted to stay on it. I did not rent it to him. 
He didn’t get mad about it. I never knew anything about his mental condition. 
but he seemed like he was a little off during the summer before he died. He showed 
it about the line between me and him. Kept arguing about the fertilizer. I went 
up to where he was hanging after dinner time and saw no marks except sand on 
the gate. I don’t remember seeing sand on but one panel. The only reason I think 
he was off mentally was that he wanted to keep the line between us separate on 
account of the fertilizer. Didn't think he would do harm to himself.” 


M. M. Duncan, for defendant: 


“T live one-half mile from Dill. I never noticed anything wrong with Mr. Dill’s 
mind.” 
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Defense rests: 
A. J. Farnham, recalled for plaintiffs, in reply: 
“I belonged to the same church and lodge with Mr. Dill. I saw him at church 
and knew him pretty well. I saw nothing to indicate that he was mentally unbalanced, 


and appeared as far as I know to be a normal man. I saw him a while before this 
happened. I never took any notice of his mental condition.” 


Alvin Dean Dill, for plaintiffs: 


“T am the son of Mrs. Dill, and was 15 on October 22, 1922. I never made a 
statement that my father said he had rather die than move. The children played 
on the gate and rode back and forth on it the day before.” 


Cross-€xamination by Mr. Blythe: 


“IT was at the gate where my father was hanging, but didn’t talk to any one 
gathered around there.” 


[2] The foregoing is substantially the testimony that was introduced upon 
the trial of the case. The burden of proof rests upon the defendant to show, by the 
preponderance of the evidence, that the insured took his life by his own hand or act. 

[3] Not only was the testimony upon which the appellant relied to establish 
such fact entirely circumstantial, but there was a presumption of fact that the in- 
sured did not take his own life. The rule is thus stated in the case of McKendree 
v. Ins. Co., 112 S. C. 335, 99 S. E. 806: 


“The presumption of fact is that a man will not take his own life. Every 
action of a man, voluntary and involutary, tends to preserve his life.” 


The reason for such a presumption is thus stated in 10 R. C. L, 868: 


“Legal presumptions are rules established by the common law, and are founded 
upon the first principles of justice, or the laws of nature, or the experienced courses 
of human conduct and affairs, and the connection usually found to exist between 
certain facts. Whence, one fact is proved or ascertained, another, its uniform con- 
comitant, is universally and safely presumed, And it is this uniformly experienced 
connection which holds to its recognition by the law without other proof.” 


The av*nellant’s atorneys thus state their views of the testimony which we 
have heretofore substantially reproduced. 


“Could any fact or cicumstance be wanting to firmly convince one that Dill 
committed suicide? There is no essential fact or circumstance wanting here to es- 
tablish a clear and perfect case of suicide. The customary mental condition that pre- 
cedes suicide, a very common method of committing suicide, and a web of circum- 
stantial evidence, complete in every detail and cirumstance. No single circumstance, 
No single circumsance or bit of evidence disputed—a man worried, his mental sta- 
bility affected, noticeable not only by members of his own family, but by neighbors 
and those who had occasion to come in contact with him; a man who had expressed 
himself as preferring to end his life than to do the thing required of him, move from 
the place where he had resided for 7 years. This condition followed by the natural 
and common thing, suicide, the circumstances and conditions of which link arm in 
arm with the conditions that preceded his death. No opportunity for accident, no 
motive or the slightest evidence of foul play, but a sound, clear picture, presented 
and shown by circumstantial evidence so fuJly and so completely as to prevent and 
preclude any doubt in the minds of any reasonable man that Dill met his death by 
his own hand and act.” 


It will be observed that the testimony of the witnesses upon some of the most 
material circumstances was in direct conflict, and upon others that it was very meager 
The two circumstances upon which the appellant’s attorneys mainly rely are, 
first, that the insured was in great financial trouble, and, second, that he had lost 
his mind. The testimony upon these two circumstances was conflicting and sus- 
ceptible of more than one inference; and, if his honor, the presiding judge, had 
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directed a verdict for the defendant, he would have invaded the province of the jury. 
In the case of Renno v. Ry. (S. C.) 112 S. E. 439, this court used the following 
language: 


“We deem this an opportune time to call attention to the fact that the jury of 
twelve men, in a common-law case, for which the Constitution provides, has been 
regarded from time immemorial as better qualified to pass upon the facts of the 
case than even the judge. And the presiding judge, by reason of the fact that he 
heard the witnesses testify, and could judge of their credibility, had a better oppor- 
tunity than the members of this court to determine the proper inferences to be 
drawn from the testimony. Furthermore, as the jury and the circuit judge have 
found that there was such testimony, there is a presumption in this court that the 
trial in the circuit court was free from error. Therefore the plaintiff occupies a 
more favorable position than he did in the circuit court, when the burden of proof 
rested upon him.” 


Although the burden of proof as to the cause of the death of the insured herein 
was upon the appellant, nevertheless the respondents occupy a more favorable posi- 
tion than they did in the circuit court. 


Affirmed. 
Watts and Fraser, JJ., concur. 


CoTHRAN, J. I do not agree to the proposition contended for by the respond- 
ents, which I do not mean to say is approved by the Chief Justice, that “in all cases 
based upon a presumption of fact the jury shall be the sole judges of the effect of 
the testimony as rebutting the presumption.” I think that the contray is held in the 
cases of Baker v. Tel. Co., 87 S. C. 174, 69 S. E. 151; Parnell v. R. C, 91 S. C. 
270, 74S. E. 491; McLeod v. R. Co., 93 S. C. 71, 76 S. E. 19, 705. 

I am convinced, under the rule declared in these cases, that no other reasonable 
inferences can be drawn from the evidence than that the insured committed suicide, 
and that the defendant was entitled to a directed verdict. Horton v. W. O. W., 117 
S. C. 409, 109 S. E. 649. 


Marion, J., concurs in this dissent. 


+ =o 


WOELFEL et at. v. NEW ENGLAND MUT. LIFE INS. CO. er at. 
(Supreme Court of Wisconsin. Nov. 13, 1923.) 
195 Northwestern Reporter, 871. 


1, ACTION — TO ANNUL ASSIGNMENT OF RIGHTS UNDER POLICY 

AND TO RECOVER AMOUNT THEREOF HELD IN EQUITY. 

Where beneficiaries’ complaint against insured’s executor, to whom they had 
assigned their rights under the policy and had indorsed insurer’s checks, alleged that 
the assignment and indorsement were procured by fraud and prayed for the annull- 
ment of the assignment and the recovery of the amount of the policy, the action was 
in equity and not at law. 

(For other cases, see Action, Dec. Dig. § 25[2].) 


2. CANCELLATION OF INSTRUMENTS—EOUITY HAS JURISDICTION 
TO CANCEL WRITTEN INSTRUMENTS PROCURED BY FRAUD, IN 
ABSENCE OF ADEQUATE REMEDY AT LAW. 

Equity has jurisdiction to cancel and set aside conveyances and other instru- 
ments in writing procured by fraud, on proper allegations and proof, where there 
is not an adequate and efficient remedy at law. 


(For other cases, see Cancellation of Instruments, Dec. Dig. § 10.) 
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3. CANCELLATION OF INSTRUMENTS—BENEFICIARIES INDUCED BY 
FRAUD TO ASSIGN INTEREST UNDER POLICY DID NOT HAVE 
ADEQUATE REMEDY AT LAW AS AGAINST ASSIGNEE. 

Where beneficiaries’ assignment, of their rights under a policy was procured by 
fraud, they could bring an action in equity to set aside the assignment, since in such 
case there was no adequate and efficient remedy at law. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 10.) 


4. EQUITY — COURT OBTAINING JURISDICTION WILL DISPOSE OF 
ALL MATTERS INVOLVED TO AVOID MULTIPLICITY OF AC- 
TIONS AND DO COMPLETE JUSTICE. 

When jurisdiction in equity is once obtained, the court will consider the entire 
subject-matter and retain such jurisdiction until all matters involved in the litigation 
and connected with the subject-matter are finally disposed of, and for this purpose 
may determine questions which would otherwise be cognizable in a court of law, 
and may ascertain and award damages, in order to avoid multiplicity of actions and 
do complete justice. 

(For other cases, see Equity, Dec. Dig. § 39[1].) 


5. ACTION — DEMAND IN EQUITY FOR DIFFERENT RELIEF AS 
AGAINST DIFERENT DEFENDANTS DOES NOT NECESSARILY EF- 
FECT A MISJOINDER OF ACTIONS. 

There is not necessarily a misjoinder of actions in a suit in equity, although 
different relief may be demanded as against different defendants. 
(For other cases, see Action, Dec. Dig. § 50[4].) 


6. ACTION — BENEFICIARIES INDUCED BY FRAUD TO ASSIGN 
RIGHTS UNDER POLICY COULD JOIN IN ACTION TO ANNUL AS- 
SIGNMENT AND RECOVER PROCEEDS. 

Where life policy named two beneficiaries and specified the amount to be paid 
each, and the beneficiaries were induced by fraud to assign their rights under the 
policy to insured’s executor, they could join in an action against the executor to 
annul the assignment and to recover the proceeds of the policy under St. 1921, §§ 
2602, 2604. 

(For other cases, see Action, Dec. Dig. § 50[3].) 


7. PLEADING—TRUTH OF ALLEGATIONS ASSUMED ON DEMURRER. 


In passing on a demurrer to a complaint, the court must assume the truth of 
the allegations. 


(For other cases, see Pleading, Dec. Dig. § 214[1].) 


- 


Appeal from Circuit Court, Milwaukee County; Edward T. Fairchild, Judge. 

Action by Regina Woelfel and another against the New England Mutual Life 
Insurance Company and others. From an order permitting withdrawal of answer 
and filing demurrer to the complaint and an order sustaining a demurrer and or- 
dering a division of the action into two separate actions, plaintiffs appeal. Re- 
versed and remanded with instructions. 


Anderson, Donovan & Steinle, of Milwaukee, for appellants, 
John O'Meara, of Milwaukee (McGovern, Hannan, Devos & Reiss, of Mil- 
waukee, of counsel), for respondents. 


Jones, J. This is an appeal by the plaintiffs from two orders of the circuit 
court of Milwaukee county—the first of which orders permitted a withdrawal of 
the defendants’ answer and the right to file a demurrer to the complaint upon the 
ground that several causes of action had been improperly united; the second order 
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sustained the demurrer afterward filed on that ground, and ordered a division of 
the action into two separate actions, with leave to each of the plaintiffs to serve 
separate causes of action. 

In the original complaint the New England Mutual Life Insurance Company 
and John F. La Boule were named as defendants. It appears from the record that 
during the pendency of the action the insurance company made application to the 
court that it might be allowed to pay to the clerk of the court the amount of the in- 
surance policy, and that John F. La Boule, executor of the estate of Rev. Joseph 
S. La Boule, deceased, be substituted in place of the insurance company as defend- 
ant, and that it be released from all liability. An order was made accordingly dis- 
missing the complaint as to the insurance company and directing that a summons 
and complaint be served upon John F. La Boule as executor, 

In the amended complaint it was alleged that on or about January 30, 1909, 
upon application by Rev. Joseph S. La Boule, the insurance company issued and 
delivered to him a life insurance policy in the sum of $5,000, payable at his death; 
that in accordance with the application the plaintiffs were named in the policy as 
beneficiaries, and, on the death of the insured and after due proofs, the plaintiff 
Regina Woelfel became entitled to $3,800, and the plaintiff Minnie Woelfel to $1,- 
200; that on about the 21st of December, 1921, Rev. Joseph S. La Boule died, and 
plaintiffs were then his beneficiaries; that plaintiffs are sisters, unmarried women 
aged 40 and 50 years, respectively, with but little schooling and business experience; 
that Rey. Joseph S. La Boule had been for many a years a Catholic priest and plain- 
tiffs for many years continuously were in his employ as housekeepers and domestics ; 
that the defendant John F. La Boule is a man about 55 years of age, a successful 
man of business, an attorney at law engaged in practice, a brother of Rev. Joseph S. 
La Boule and the executor under his will; that John F. La Boule had made invest- 
ments for the plaintiffs, and guided them in their affairs of business and had com- 
plete control over them, and they had leng-reposed complete trust and confidence in 
his ability and integrity; that Rev. Joseph S. La Boule, by his last will, bequeathed 
to the plaintiff Regina the sum of $6,000 and nothing to the plaintiff Minnie; that 
John F. La Boule was looking after the interest of Regina under the will and the 
interests of the plaintiffs under the policy of insurance; that on or about February 
18, 1922, he called at their home and told them it was not the intention of Rev. 
Joseph S. La Boule to bequeath to Regina $6,000, and also make the plaintiffs ben- 
eficiaries of said insurance, and he advised them to take under the will and abandon 
their rights under the policy, and to assign their rights under it to him; that he 
then presented an assignment of all their rights as beneficiaries to him, which fact 
was unknown to them until some time afterwards; that about two weeks afterwards 
he again called upon them and requested their indorsement to him of two bank 
checks of the insurance company, one to Regina of $3,800, and the other to Minnie 
of $1,200; that when the full import of the transaction became known to them they 
refused the request and stated that they had not abandoned their rights under the 
policy; that they afterwards demanded a return of the pretended assignment; that 
on August 1, 1922, plaintiffs demanded payment of the insurance company, but were 
refused payment because of the assignment, and were notified that ‘they would be 
paid if the assignment were withdrawn; that on or about the Ist of June they served 
a demand in writing upon the company, giving notice that the pretended assign- 
ment had been procured by trickery and misrepresentations, and was without con- 
sideration, 

There were further allegations as to the confidence reposed in John F, La 
Boule; to the effect that it was represented by him that they could not recover un- 
der the policy; that the instrument was not an assignment but a writing pertaining 
to the estate of his deceased brother; that there was no consideration for the as- 
signment; that the representations made were false and fraudulent, made with in- 
tent to deceive, and were relied on. 

It was further alleged that John F. La Boule became the executor of the estate 
of his brother, and that on the 23d of March, 1922, he made an assignment to him- 
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self as executor of all his pretended rights under said assignment from the plain- 
tiffs, and by virtue thereof claims the right to the proceeds of the policy; that this 
second assignment was executed without consideration and only for the purpose 
of carrying out the fraud upon the plaintiffs; that all conditions of the policy had 
been complied with and the policy was in full force on the death of the insured; 
that notice and proof of death had been duly made; that the defendant company 
was willing and ready to pay the plaintiffs, said loss, but refused payment on account 
of said pretended assignment, and had made no payment under the policy, unless it 
be such payment into court. 

In the prayer for relief it was asked that the pretended assignment be set aside 
as null and void; that plaintiffs recover from John F. La Boule $5,000, with inter- 
est, in proportion as their interests may appear, and for such other relief as may 
be just. 

Although the foregoing is a summary only of the allegations of the complaint, 
the substance of the principal allegations has been stated. After withdrawing their 
answer, by permission of the court, defendants demurred to the amended complaint 
on the ground above stated. The demurrer was sustained. 

In view of the conclusion we have reached, it is unnecessary to decide whether 
there was any abuse of discretion in allowing the answer to be withdrawn and de- 
murrer to be filed, and we shall only discuss the sufficiency of the demurrer. 

The following statutes are cited by counsel for appellants as bearing on the sub- 
ject: 

“All persons having an interest in the subject of the action and in obtaining 
the relief demanded may be joined as plaintiffs, except as otherwise provided by 
law.” Section 2602, Stats. 


“Of the parties to the action those who are united in interest must be joined 
as plaintiffs or defendants.* * *” Section 2604, Stats. 


Counsel for respondents argue that the legal interests of the plaintiffs in the 
policy of insurance were several and distinct; that when a contract has been made 
with several persons under which a separate duty arises to each .it is the same as 
if a separate and distinct contract had been entered into with each separately, and 
they must sue separately. 

They further argue that there was no joint interest on the part of plaintiffs in 
the fund of $5,000, that the amount of the policy was divided into two portions, 
specifying what portion each should have, and that neither party had any right or 
interest in the amount allotted to the other. Among other authorities cited to these 
propositions are the following: Hubbard v. Burrell, 41 Wis. 365; Barnes v. Beloit, 
19 Wis. 93; Shanahan v. Madison, 57 Wis. 276, 15 N. W. 154; Boyd v. Mutual F. 
Ins. Ass’n, 116 Wis. 155, 90 N. W. 1086, 94 N. W. 171, 61 L. R. A. 918, 96 Am. St. 
Rep. 948; Carstens v. Fond du Lac, 137 Wis. 465, 119 N. W. 117; Keary v. Mutual 
R. F. Ins. Agss’n (C. C.) 30 Fed. 359; Belding v. Gains (C. C.) 37 Fed. 817; 
Pomeroy, Code Remedies (3d Ed.) par. 186, 15 Enc, Pl. & Pr. 528; 20 Ruling Case 
Law 674; 30 Cyc. 120. 

[1] Respondents’ counsel also argue that.the action is at law and not in equity, 
and cite Johnson v. Swanke, 128 Wis. 68, 107 N. W. 481, 5 L. R. A. (N. S.) 1048, 8 
Ann. Cas. 544, and Hall v. Bell, 143 Wis. 296, 127 N. W. 967. Their entire argu- 
ment is based on the view that the sole object of the suit is to recover on the insur- 
ance policy. We cannot so construe the complaint. 

It is true that the recovery of money damages is sought, but the complaint con- 
tains numerous allegations tending to show that the assignment of the interest of 
plaintiffs in the insurance policy had been obtained by fraud. If this was a valid 
assignment, plaintiffs had no longer any right of action. Prima facie it was a valid 
assignment, and was so treated by the insurance company. 

[2] The first relief sought was to set aside and cancel the instrument and the 
complaint contains appropriate averments for securing that result. It is a familiar 
rule, requiring no citation of authorities, that courts of equity have jurisdiction to 
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cancel and set aside conveyances and other instruments in writing procured by 
fraud, on proper allegations and proof, where there is not an adequate and efficient 
remedy at law. 

[3] We do not consider that there was such a remedy so long as an assign- 
ment of all the interest of the plaintiffs, valid on its face, was outstanding, and so 
long as there existed a second assignment to the estate of Rev. Joseph S. La Boule. 

[4] It is another familiar rule that, when jurisdiction in equity is once obtained, 
the court will take into consideration the entire subject-matter and retain such ju- 
risdiction until all matters involved in the litigation and connected with the subject- 
matter are finally disposed of. For this purpose the court may determine questions 
which otherwise would be cognizable in a court of law, for example, damages may 
be ascertained and awarded. This is to avoid multiplicity of actions and in order 
that complete justice may be done. 

[5] It follows that there is not necessarily a misjoinder of actions in a suit 
in equity, although different relief may be demanded as against different defend- 
ants. Gager v. Marsden, 101 Wis. 598, 77 N. W. 922; Level Land Co. v. Sivyer, 
112 Wis, 422, 88 N. W. 317; Zinc Carbonate Co. v. First Nat. Bank, 103 Wis. 125, 
79 N. W. 229, 74 Am. St. Rep. 845; Herman v. Felthouse, 114 Wis. 423, 90 N. W. 
432; State v. P. Lorillard Co. (Wis.) 193 N. W. 613. 

[6] The, assignment here in question was contained in one instrument and was 
a single transaction affecting the rights of both plaintiffs. They both had a com- 
mon interest in removing the assignment so that they could enforce their rights. 
Gates v. Bonnor, 17 Wis. 456. 

Counsel for appellants cite numerous cases to the effect that, in the absence of 
any assignment, or of any ground for equitable relief, the plaintiffs could join in 
their action on the ground that under section 2602, Stats., they would have an inter- 
est in the subject of the action. Among these cases are the following: Schiffer v. 
Eau Claire, 51 Wis. 385, 8 N. W. 253; Seymour v. Carpenter, 51 Wis. 413, 8 N. W. 
251: Great Western Compound Co. v. Etna Ins. Co., 40 Wis. 373; Strohn v. Hart- 
ford F. Ins. Co., 33 Wis. 648; Welch v. Sackett, 12 Wis. 243; Wunderlich v, C. & 
N. W. R. Co., 93 Wis. 132, 66 N. W. 1144. 

[7] There is no demurrer on the ground that the complaint fails to state facts 
sufficient to constitute a cause of action. In passing on the sufficiency of the de- 
murrer we of course must assume that the allegations of the complaint are true, 
and the merits of the main controversy are not before us. The only objection is 
that several causes of action have been improperly united. 

We conclude that it was error to sustain the demurrer and to direct a division 
of the action into two separate actions. 

Order reversed, and cause remanded, with instructions to overrule the demur- 
rer. 
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BRUCE er at. v. HARTFORD FIRE INS. CO. (No. 14811.) 
(Court of Appeals of Georgia, Division No, 1. Nov. 13, 1923.) 


120 Southeastern Reporter, 13. 


(Syllabus by the Court.) 

1, INSURANCE—NOTICE TO AGENTS AND ORAL CONSENT TO TRANS- 
FER AND ADDITIONAL INSURANCE HELD NOT BINDING ON IN- 
SURER. 

Where a policy of fire insurance contains a stipulation that “unless otherwise 
provided by agreement, indorsed hereon or added hereto,” it “shall be void, if any 
change, other than by death of the assured, takes place in the interest, title, or pos- 
session of the subject of insurance (except change of occupants without increase of 
hazard), whether by legal process or judgment, or by voluntary act of the insured, 
or otherwise,” and contains a stipulation that unless otherwise provided by agree- 
ment, indorsed hereon or added hereto,” it “shall be void, if the insured now has or 
shall hereafter make or procure any other contract of insurance, whether valid or 
not, on property covered in whole or in part by this policy,” and where it is expressly 
provided in the policy that it is made and accepted subject to such stipulations, “to- 
gether with such cther provisions, agreements, or conditions as may be indorsed 
hereon or added hereto, and no officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this policy, except such as 
by the terms of this policy may be the subject of agreement, indorsed hereon or ad- 
ded hereto, and as to such provisiens and conditions, no officer, agent, or representa- 
tive shall have such power or be deemed or held to have waived such provisions or 
conditions, unless such waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permissicn affecting the insurance under this policy exist or be 
claimed by the assured, unless so written or attached,” held, that notice from the as- 
sured to the local agents of the insurance company that he had sold and transferred 
the property covered by the policy, and a mere oral consent by such agents for the 
sale and transfer, and a mere oral promise by the agents that the policy would be 
transferred to the buyer of the property, and a mere oral permission by the agents 
for the assured to take out additional insurance upon the property, were not binding 
upon the company, and did not estop it from setting up, as a defense to an action 
upon the policy, that the assured, in violation of the terms and conditions of the pol- 
icy, had in fact sold and transferred the property covered by the policy, and had in 
fact taken cut additional insurance on the property. Lippman v. A£tna Ins. Co., 108 
Ga 391. 33 S. FE. 897, 75 Am. St. Rep. 62; Beasley v. Phoenix Ins. Co., 140 Ga. 126, 
78 S. E. 722; Nowell v. British-American Assurance Co., 17 Ga. App. 46, 85 S. E. 
498; McAfee v. Dixie Fire Ins. Co., 18 Ga. App. 192, 89 S, E. 181; Long v. Hartford 
Fire Ins. Co., 25 Ga. App. 24, 102 S. E. 379. 

(For other cases, see Insurance, Dec. Dig. § 383.) 


2. DISMISSAL OF PETITION ON DEMURRER HELD NOT ERROR. 


Under the foregoing ruling in the preceding note, the court did not err in dis- 
missing the petition on general demurrer. 


Error from City Court of Lagrange; Duke Davis, Judge. 


Suit by Mrs. A. M. Bruce and others against the Hartford Fire Insurance Com- 
pany. Judgment for defendant on demurrer, and plaintiffs bring error. Affirmed. 
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L. L. Meadors, of Lagrange, for plaintiffs in error. 
Spalding, MacDougald & Sibley, of Atlanta, and Lovejoy & Mayer, of La- 
grange, for defendant in error. 


Broytes, C. J. Judgment affirmed. 
Luke and Bloodworth, JJ., concur. 


———___ <= 


CLARK y. FIRE ASS’N or PHILADELPHIA. (No. 14457.) 


(Court of Appeals of Georgia, Division No. 1. Oct. 3, 1923. Rehearing Denied 
Nov. 15, 1923.) 


120 Southeastern Reporter, 14. 


(Syllabus by the Court.) 
INSURANCE — NONSUIT PROPER WHERE INSURED HAD FAILED TO 
COMPLY WITH WARRANTY REQUIRING KEEPING OF INVEN- 
TORY AND BOOKS IN SAFE PLACE, 
A nonsuit was properly granted in this case. 
(For other cases, see Insurance, Dec. Dig. § 335[4].) 


Appeal from City Court of Thomasville; W. H. Hammond, Judge. 
Action by J. L. Clark against the Fire Association of Philadelphia. Judgment 
for defendant, and plaintiff brings error. Affirmed. 


Titus & Dekle, of Thomasville, for plaintiff in error. 
Smith, Hammond & Smith, of Atlanta, and Louis S. Moore, of Thomasville, 
for defendant in error. 


BioopwortH, J. This was a suit on a fire insurance policy upon a stock of 
merchandise and store furniture and fixtures. The insurance policy was issued 
March, 22, 1921, and contained the following: 


“Warranty to Keep Books and Inventories and to Produce Them in Case of 
Loss. The following convenant and warranty is hereby made a part of this policy: 
(1) The assured will take a complete itemized inventory of stock on hand at least 
once in each calendar year, and, unless such inventory has been taken within 12 
calendar months prior to the date of this policy, one shall be taken in detail within 
30 days of issuance of this policy, or this policy shall be null and void from such 
date, and upon demand of the assured the unearned premium from such date shall 
be returned. (2) The assured will keep a set of books which shall clearly and 
plainly present a complete record of business transacted, including all purchases, 
sales, and shipments, both for cash and credit, from date of inventory, as provided 
for in first section of this clause, and during the continuance of this policy. (3) 
The assured will keep such books and inventory, and also the last preceding inven- 
tory, if such has been taken, securely locked in a fireproof safe at night, and at all 
times when the premises mentioned in this pelicy are not actually open for busi- 
ness, or, failing in this, the assured will keep such books and inventories in some 
place not exposed to a fire which would destroy the property hereby insured. In 
the event of failure to produce such set of books and inventories for the inspection 
of this company, this policy shall become null and void, and such failure shall con- 
stitute a perpetual bar to any recovery thereon.” 


The only evidence specifically mentioned in the record as having been introduced 
at the trial was “two inventories of the stock of goods alleged to have been destroyed 


13——-Vol, LXII. 
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taken respectively November 25, 1920, and November 24, 1921.” The bill of excep- 
tions shows that when the plaintiff closed his case the defendant— 


“moved orally to nonsuit said cause upon the ground that the plaintiff’s evidence 
showed that he had failed to comply with ground 3 of the warranty to keep books 
and inventories and to produce them in case of loss, and that his failure to keep the 
last preceding inventory securely locked in a fireproof safe at night and to produce 
such inventory for the inspection of the company showed a noncompliance, and that 
such failure rendered the policy null and void, which motion the court allowed, 
granting a nonsuit and dismissing the plaintiff’s case, solely upen this one ground, 
upon the court’s construction of the insurance policy.” 


As the evidence fails to show compliance with the foregoing warranty, we 
think the construction placed upon the insurance contract by the presiding judge 
was cerrect, and that a nonsuit was properly awarded. 

See Hester v. Scottish Union & National Ins, Co., 115 Ga. 454, 41 S. E. 552; 
Scottish Union & Nat Ins. Co. v. Stubbs, 98 Ga. 754, 27 S. E. 180; Johnson v. Sun 
Fire Ins. Co., 3 Ga. App. 433, 434, 60 S. E. 118. Farmers’ Mutual Fire Ass’n vy. 
Steed, 20 Ga. App. 331, 93 S. E. 75, and cases cited. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur, 


> as 


BRUCE et at. v. SAVANNAH FIRE INS. CO. (No. 14812.) 
(Court of Appeals of Georgia, Division No. 1, Nov. 13, 1923.) 


120 Southeastern Reporter, 19. 


(Syllabus by the Court.) 
1. INSURANCE — NOTICE AND ORAL CONSENT TO SELL PROPERTY 


HELD NOT TO ESTOP INSURER FROM SETTING UP VIOLATION 
OF POLICY. 


Where a policy of fire insurance contains a stipulation that, “unless otherwise 
provided by agreement indorsed hereon cr added hereto,” it “shall be void, if any 
change, other than by death of the insured, takes place in the interest, title, or pos- 
session of the subject of insurance (except change of occupants without increase of 
hazard), whether by legal process or judgment or by voluntary act of the insured, 


or otherwise,” and where it is expressly provided in the policy that it is made and 
accepted subject to such stipulation, “together with such other provisions, agree- 
ments, or conditions as may be indorsed hereen or added hereto, and no officer, agent, 
or other representative of this company shall have power to waive any provision or 
condition of this policy except such as by the terms of this policy may be the subject 
of agreement indorsed hereon or added hereto, and as to such provisions and condi- 
tions no officer, agent, or representative shall have such power or be deemed or held 
to have waived such provisions or conditions unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or permission affecting the 
insurance under this policy exist or be claimed by the insured unless so written or 
attached,” held, that notice from the assured to the local agents of the insurance com- 
pany that he had sold and tansferred the property covered by the policy, and a 
mere oral consent by such agents for the sale and transfer, and a mere oral promise 
by the agents that the policy would be transferred to the buyer of the property, were 
not binding upon the company, and did not estop it from setting up, as a defense to 
an action upon the policy, that the assured. in violation of the terms and conditions 
of the policy, had in fact sold and transferred the property covered by the policy 
Lippman v. 7Ztna Ins. Co., 108 Ga. 391, 33 S. E, 897, 75 Am. St. Rep. 62; Beasley v 
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Pheenix Ins. Co., 140 Ga. 126, 78 S. E. 722; Nowell v. British-American Assurance 
Co., 17 Ga. App. 46, 85 S, E. 498; McAfee v. Dixie Fire Ins. Co., 18 Ga. App. 192, 
89 S. E. 181; Long v. Hartford Fire Ins. Co., 25 Ga. App. 24, 102 S. E. 379. 

The cases cited and relied upon by counsel for the plaintiff in error are distin- 
guished by their facts from the case at bar. 

(For other cases, see Insurance, Dec. Dig. § 383.) 


2. ERROR NOT DISCLOSED. 


Under the foregoing ruling, the court did not err in dismissing the petition on 
general demurrer. 


Error from City Court of La Grange; Duke Davis, Judge. 

Action by Mrs. A. M. Bruce and others against the Savannah Fire Insurance 
Company. Judgment for defendant on demurrer, and plaintiffs bring error. Af- 
firmed. 


L. L. Meadors, of La Grange, for plaintiffs in error. 
Spalding, MacDougald & Sibley, of Atlanta, and Lovejoy & Mayer, of La 
Grange, for defendant in error. 


Brov Les, C. J. 
Luke and Bloodworth, JJ., concur. 


<2 - 


NOREM v. IOWA IMPLEMENT MUT. INS. ASS'N. (No. 35552.) 
(Supreme Court of Iowa. Nov. 20, 1923.) 
195 Northwestern Reporter, 725. 


1. INSURANCE—INFORMATION ACQUIRED BY SOLICITING AGENT 
ON TAKING APPLICATION IMPUTED TO INSURER. 
All the knowledge and information which the local soliciting agent of an insur- 
ance company acquires at the time request is made for insurance is imputed to the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


2. INSURANCE — POLICY NOT REPRESENTING INTENTION OF PAR- 
TIES BECAUSE OF FAULT OF INSURER’S AGENT MAY BE RE- 
FORMED. 

Where an insurance policy does not represent the intention of the parties solely 
because of some fault or negligence of an agent of the company, equity will reform 
it so as to make it express such intention. 


(For other cases, see Insurance, Dec. Dig. § 143[1].) 


3. INSURANCE—INSURED MAY RELY ON INSURER TO ISSUE POL- 
ICY PAYABLE TO PROPER PERSON IN FORM TO CARRY OUT 
PURPOSE OF INSURANCE. 


Insured may, generally, in taking out insurance, rely on the insurer to issue a 
policy payable to the proper person and in form to carry out its purpose. 
(For other cases, see Insurance, Dec. Dig. § 143[8].) 


4. INSURANCE—FIRE POLICY HELD SUBJECT TO REFORMATION TO 
CONFORM TO INTENT OF PARTIES. 


Tr 


Where a purchaser of a dwelling house, under a land contract requiring him to 
maintain insurance for the vendor’s benefit, procured a policy in the name of the 
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vendor who held the legal title, relying on the advice of the insurer’s agent that 
thereby his interests would be protected, held, that the policy was subject to re- 
formation so a to give effect to the intention that the interests of each should be 
protected. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Appeal from District Court, Wright County; E. M McCall, Judge. 

Action in equity to reform a fire insurance policy. The opinion fully states the 
facts. Judgment dismissing plaintiff's petition, and he appeals. Reversed and re- 
manded. 


W. E. Bullard, of Belmond, and Sylvester Flynn, of Eagle Grove, for appellant. 
Chas. H. Hall, of Nevada, lowa, for appellee. 


SteveNs, J. The policy in suit was issued on July 1, 1921, by the Iowa Imple- 
ment Mutual Insurance Association, appellee herein, to James Kenefick. The prop- 
erty covered thereby was a dwelling house situated upon a small tract of land in 
Belmond, Iowa. It was identical with a policy issued a year previous to the same 
party covering the same property, except the former policy was for $1,000 and the 
present policy is for $2,000. Both policies were issued at the request of appellant 
and not Kenefick, and both premiums were paid by him. Appellant, on February 
28, 1919, purchased the dwelling and grounds on which it stood of Kenefick under a 
contract for a deed, for a consideration of $800, $500 of which was paid in cash; the 
balance to be paid in installments, The property was destroyed by fire December 
2, 1921. At the time of the fire, appellant still owed Kenefick $290.32 of the pur- 
chase price. After the fire, the company’s adjuster visited Belmond, inspected the 
loss, and learned for the first time that the only interest Kenefick had in the prop- 
was the unpaid balance of the purchase price and that appellant had the equitable 
title. The company paid Kenefick the unpaid balance, but has at all times refused 
to pay any portion of the loss suffered by appellant. The court below refused re- 
formation and dismissed the petition. 

The request for insurance was made by appellant to W. H. Purdy, the local 
soliciting agent of the company. As we understand the record, an application pur- 
porting to have been signed by Kenefick was forwarded to appellee by its agent; 
but it is conceded that Kenefick neither requested the insurance, signed an applica- 
tion therefor, nor paid any part of the premium. Appellee’s agent, as a witness in 
its behalf, admitted that he knew something of appellant's interest in the property, 
but testified that he did not know the exact interest of the parties therein. Other 
testimony, including that of appellant, satisfies us that Purdy knew that Kenefick 
had sold the property to appellant upon a contract for a deed to be executed upon 
performance of its terms. The testimony of appellant upon this point is fully cor- 
roborated by Kenefick. The second policy was for double the amount of the pre- 
ceding one. The increase was requested by appellant upon the theory that building 
material had greatly increased in value. Upon receipt of the policies by appellant, 
he premptly delivered them to Kenefick, for whose benefit appellant had agreed to 
keep the property insured. Appellant testified that he informed Purdy fully as to 
the ownership of the property, of his promise to keep it insured for the benefit of 
Kenefick, and that Purdy informed him that he would have the policy made out to 
the latter, as he held the legal title, and that by so doing the insurance would inure 
to the benefit of both. Appellant further testified that at the time the request was 
made for a second policy, he suggested to Purdy that it be made out to himself and 
Kenefick jointly, and that Purdy told him that that was unnecessary; that he knew 
when he examined the policy, before he delivered it to Kenefick, that it was iden- 
tical, except as to amount, with the former policy. Purdy did not remember the 
conversation as represented by appellant, denied parts of it, and testified that appel- 
lant told him he wanted the policv made out to Kenefick and that he desired his 
name withheld therefrom. Appellant denies that he made the-latter request of 
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Purdy. D. Grove, an officer of appellee, testified that the officers of the company 
knew nothing of appellant’s interest in the property or that it was not owned abso- 
lutely by Kenefick. On June 24th Purdy wrote Grove as follows: 


“James Kenefick wants a new policy in the place of policy No. 30139, wants it 
to commence June 25, 1920, amount $2,000. He wants additional $1,000 for one 
year.” 


The policy in question was issued in response to this letter. The record is 
quite conclusive that appellee had no actual knowledge of appellant’s interest in the 
property or that Kenefick was not the owner thereof. The policy contained a mort- 
gagee clause in favor of Ernest Stadtlander as his interest might appear. No such 
mortgage was on the property at the time the policy was issued, but a prior mort- 
gage of that description thereon had been foreclosed. 

Whatever diversity of opinion might exist as to the equitable or legal rights of 
appellant, if any, under the facts disclosed by the record, one proposition must be 
conceded, and that is that a full premium was paid for valid insurance upon the 
property described, in the sum of $2,000, and that both appellant and those repre- 
senting appellee intended the transaction consummated by the issuance of the policy 
to have that effect. Appellee could not be heard for a moment to declare to the 
contrary. Whatever difficulties the case may present, they do not arise in the form 
of doubts as to the real purpose and intention of the parties. This much their ad- 
missions and the very nature of the transaction render clear and conclusive. Is a 
court of equity, in such circumstances, powerless to grant such relief as will be 
necessary to carry out the mutual intention of the parties thus indubitably expres- 
sed? 

[1] All of the knowledge and information Purdy acquired at the time request 
was made by appellant for insurance, under the familiar law of agency, was imputed 
to appellee. Wilson v. Insurance Co., 143 Iowa, 458, 122 N. W. 157; Jamison v. 
State Ins. Co., 85 Iowa, 229, 52 N. W. 185; Fitchner v. Fid. Mut. Fire Association, 
103 Iowa, 276, 72 N. W. 530; Cooper W. & B. Co. v. Nat. B. F. Ins. Co., 188 Iowa, 
425, 176 N. W. 309; State Mutual Ins. Co. v. Green, 62 Okl. 214, 166 Pac. 105, L. 
R. A. 1917F, 663; Gaskill v. Northern Assur. Co., 72 Wash. 668, 132 Pac. 643; 
Lumbermen’s Ins. Co. v. Bell, 166 Ill. 400, 45 N. E. 130, 57 Am. St. Rep, 140; Deitz 
v. Providence & Wash. Ins. Co., 31 W. Va. 851, 8 S, E. 616, 13 Am. St. Rep. 909. 

The situation at the time the policy was issued was in legal effect the same as 
though the transaction had been had directly with the officers of the company. It 
was the custom and practice of appellee to insure property, the legal title to which 
was held by one party and the equitable title by another. On this point, Grove tes- 
tified as follows: 


“Q. Had he advised you of the fact that Mr. Norem had purchased this prop- 
erty from Mr. Kenefick and would receive a deed when the balance of the purchase 
price was paid, you would then have attached a loss payable clause to the policy 
making it payable to James Kenefick and Andrew Norem, would you not? A. That 
is the custom of ours when we have due notice that any one is interested in that 
way. It is not a mortgagee’s clause. It is a loss payable clause. Had our local 
agent supplied us with those facts, we would have attached that kind of a clause 
to the policy when issued, after due investigation. We would have issued it after 
we were satisfied, after due investigation. If, after due investigation, we had been 
satisfied that the deal was all right in every way and were satisfied with Norem as 
we were with Mr. Kenefick, we would probable have done that. 

“Q. You would have attached that loss payable clause or other clause so that 
both Kenefick and Norem would be fully protected in case of a loss on that prop- 
erty? A. We have policies out with those clauses. That is the kind of a clause we 
would have issued in this case if we had known the facts, and been satisfied after 
investigation. As a usual thing, that clause would not have cost Mr. Norem any- 
thing additional.” 
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We are satisfied from the record that appellant fully disclosed the true owner- 
ship of the property to Purdy at the time request was made for the insurance. 
Purdy inferentially admitted this to be true when he testified that appellant told him 
that he wanted the policy made to Kenefick and that he did not want his name to 
appear thereon. We are not inclined to infer that Purdy was guilty of bad faith 
or that he intentionally neglected his duty to the company. It is quite probable 
that he believed that the proper way to insure the property was to have a policy 
issue in the name of the holder of the legal title only. 1f appellant is to be believed, 
this is the advice Purdy gave him. The only reason the policy was not made paya- 
ble to Kenefick and appellant as their interests should appear, as disclosed by Grove’s 
testimony, was that the representatives of the company charged with the duty of is- 
suing policies did not know the facts as they were revealed to the agent. No addi- 
tional charge would have been made for a clause attached to the policy making the 
loss payable to both Kenefick and appellant as their interests might appear. 

[2] It is also quite generally held that where a policy of insurance does not 
represent the intention of the parties solely because of some fault or negligence of 
an agent of the company, equity will reform it so as to make it express such inten- 
tion. Phenix Ins, Co. v. Ceaphus, 51 Okla. 89, 151 Pac. 568; Gregan v. Northwest- 
ern Nat. Ins, Co., 83 Or. 278, 163 Pac. 588; Palin v. Ins. Co. of N. America, 92 Kan. 
401, 140 Pac. 886; Norman v. Kelso Farmers’ Mut. Fire Ins. Co., 114 Minn. 49, 130 
N. W. 13; Haley v. Sharon Tp. Mut. Fire Ins. Co., 147 Minn, 190, 179 N. W. 895; 
Fitchner v. Fid. Mut. Fire Association, supra; Jamison v. State Ins. Co., supra; 
Carey v. Insurance Co., 97 lowa, 619, 66 N. W. 920. 

Appellant testified that he relied upon appellee’s agent to secure him a policy 
that would protect the property against loss. Notwithstanding the interest of Ken- 
efick at no time exceeded $300, a policy for $2,000 was issued and a premium paid 
for insurance on that amount. 

{3] The insured may generally, at least in taking out insurance, rely upon the 
company to issue a policy payable to the proper person and in a form to carry out 
its purpose. Barnes v. Hekla Fire Ins. Co., 75 lowa, 11, 39 N. W. 122, 9 Am. St. 
Rep. 450; McComb v. Ins. Co., 83 lowa, 247, 48 N. W. 1038; Fitchner v. Fid. Mut 
Fire Association, supra. 

The failure of appellee to issue a policy in such form as to protect the interests 
of appellant as well as Kenefick against loss was in no sense due to a mistake of 
law, nor is it chargeable to any fraud, concealment, or bad faith upon the part of 
appellant. Counsel in argument emphasizes the testimony of Purdy that appellant 
told him he did not want his name to appear in the policy, that he wanted it insured 
only in the name of Kenefick, and urges this as such bad faith as to estop him. It 
is suggested that appellant had reasons for desiring to conceal his interest in the 
property from his creditors. The record does not sustain the contention of counsel. 

Appellee was as much bound by the knowledge of Purdy as it would have been 
if the information had been imparted to its officers instead of to its agent. No rea- 
son can be assigned for Purdy’s failure to report the facts to his principal. The 
record disclosed nothing on the part of appellant indicating a purpose to deceive or 
defraud appellee. His disclosures were full and ample, and the issues must be dis- 
posed of upon the theory that the knowledge of the agent was imputed to the prin- 
cipal. 

It is urged by appellee that courts of equity will not reform a written instru- 
ment because of a mistake of law, but only when a mutual mistake of fact is shown 
by clear, convincing, and satisfactory proof. The fact that appellant discovered. 
when he received the policy, that it was made payable only to Kenefick, cannot, of 
course, in this connection, be ignored. He was not bound to examine the policy 
and would not have been necessarily guilty of negligence if he had not done so. 
Fitchner v. Fid. Mut. Fire Ass’n, supra. If the letter written by Purdy to the com- 
pany quoted above contained the only information imparted to it, then clearly Purdy 
neglected to perform his full duty both to the company and to appellant. Assum- 
ing that Purdy acted in perfect good faith, the truth of appellant’s testimony to 


, 
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the effect that Purdy informed him that it was sufficient to cover both interests, if 
the policy was made payable.to the holder of the legal title only becomes quite pro- 
bable. We have no doubt that appellant believed the policy, in the form in which 
it was written, insured his interest in the property against loss and that such belief 
was the result of the conversations had with Purdy. If appellant was mistaken as 
to his understanding of the law, it was as much the fault of appellee’s agent as him- 
self, and the only reason a proper policy was not issued was because of the agent’s 
failure to make proper disclosure of the facts to the company. The mistake was 
as to a positive duty of the company; that is, to issue a policy in accordance with 
the intention of the parties. 

There is no trouble in this case on the question of the burden of proof. Per- 
missible inferences from the undisputed testimony are convincing upon this point. 
It seems to us that it is immaterial whether the policy be reformed so as to express 
what must be deemed the admitted intention of the parties, or whether it be held 
that appellee cannot set up the neglect and failure of its own agent as a defense. 
The result must necessarily be the same. The policy in Thomason v, Ins. Co., 92 
Iowa, 72, 61 N. W. 843, was assigned, by mistake, to “D. M. T.,” a nonexistent per- 
son, instead of “M. C. T.,” the party intended. The action was in equity to reform 
the contract. The court said: 


“Tt is urged that, even if there was a contract, it is not such an one as a court 
of equity will reform, because the mistake is not mutual. We think the mistake was 
mutual, in this, that both parties intended the insurance to be for the benefit of the 
owner of the property. By a mere mistake of a name, not as to the person, under 
appellant’s contention, the policy issued to no ene, and hence there was no insurance. 
The company received its premium, and pretended to issue a valid policy. If it 
knew the facts, and intended no insurance, it is too dishonest to be deserving of 
consideration in a court.of equity. If it was honest, it intended, by issuing the pol- 
icy to D. M. Thomason, to issue it to him as the owner of the property; and, if 
there was no D. M. Thomason, it had no intention as to such a person, and in rea- 
son its intention must have been as to the person for whom the name was mistakenly 
written. If so, the placing of a wrong name in the policy was a mistake against 
which a court of equity will grant relief.” 


[4] The duty of the court in this case would seem to be clear. The record is 
barren of evidence tending to convict appellant of bad faith or fraud in his trans- 
actions with Purdy. His knowledge of the insurance business and of the law govern- 
ing same was, of course, meager, and he naturally relied upon the solicitor to whom 
he applied and the company to issue a valid policy. The evidence does not show 
that he desired his name withheld from the policy if its effect would be to invalidate 
the insurance. The company suffered no prejudice and, as stated, the addition to 
the policy of a clause making the insurance payable jointly to Kenefick and appel- 
lant, as their interest might appear, was largely a matter of form. A court of 
equity is not powerless under such circumstances to give effect to the intention of 
the parties. We hold that the policy should be reformed so as to give proper effect 
thereto. Appellant may have a decree in the court below so reforming the policy 
as to make the same payable to the respective parties as their interests may appear 

II. Judgment is asked upon the policy as reformed. The evidence as to the 
value of the property described is somewhat conflicting, but it is our opinion that it 
is approximately $1,600. Judgment will be entered below for this amount, with 
interest at 6 per cent., less the amount paid to Kenefick. The judgment of the court 
below is reversed, and cause remanded for decree in harmony with this opinion. 

Reversed and remanded. 

Preston, C. J., and De Graff and Faville, JJ., concur. 
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KIMBALL BROS. CO. v, PALATINE INS. CO., LIMITED, OF LONDON, 
ENGLAND. (No. 35040.) 


(Supreme Court of Iowa. Dec. 11, 1923.) 
195 Northwestern Reporter, 987. 


1. TRIAL — MOTION FOR TRANSFER TO EQUITY HELD PROPERLY 

OVERRULED IN ACTION ON INSURANCE POLICY. 

In an action on an insurance policy tried to a jury, where no equitable issues 
were pleaded nor reformation asked, plaintiff's motion, after exclusion of much of 
his testimony and practical conclusion of the trial, to transfer the case to equity for 
reformation of the policy, held properly overruled, 

(For other cases, see Trial, Dec. Dig. § 11[2].) 


2. INSURANCE—UNAMBIGUOUS POLICY CONSTRUED AS WRITTEN. 
An unambiguous insurance policy must be construed as written. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE — WAREHOUSE COVERED BY SPECIFIC INSURANCE 
HELD NOT WITHIN POLICY ON CONNECTED BUILDING AND 
“ADDITIONS.” 

A fire policy covering a building and “additions adjoining and communicating 
on which there is no specific insurance” did not cover a warehouse and contents spe- 
cifically covered by another policy, though connected with the former building by a 
platform and served by the same driveway and elevator. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 


(For other definitions, see Words and Phrases, First and Second Series, Addi- 
tion.) 


4. INSURANCE — TESTIMONY AS TO CONTENTS OF BUILDING NOT 
COVERED BY POLICY PROPERLY EXCLUDED. 
Testimony as to the value of a warehouse and contents not covered by the pol- 
icy sued on held properly excluded. 


(For other cases, see Insurance, Dec. Dig. § 660.) 


5. EVIDENCE—PAROL EVIDENCE OF INTENT THAT UNAMBIGUOUS 
INSURANCE POLICY COVER PROPERTY BURNED HELD INAD- 
MISSIBLE. 

In a suit on an unambiguous fire insurance policy, parol evidence of conversa- 
tions with defendant’s agent showing plaintiff’s intention that a policy in the form 
of that sued on, which it was claimed was a renewal, was intended to cover the 
property burned, field inadmissible, in the absence of fraud. 


(For other cases, see Evidence, Dec. Dig. § 461[1].) 


Appeal from District Court, Pottawattamie County; E. B. Woodruff, Judge. 
Action at law to recover upon an insurance policy. There was a directed ver- 
dict for the plaintiff for a part of the amount claimed by plaintiff, and which the 


defendant admitted to be due, and for which tender was made. Plaintiff appeals. 
Affirmed. 


Kimball, Peterson, Smith & Peterson, of Council Bluffs, for appellant. 
Tinley, Mitchell, Ross & Mitchell, of Council Bluffs, for appellee. 


Preston, C. J. The errors relied upon for reversal are, stated in a general 
way for the present: That the court erred in not transferring the cause to the 
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equity calendar; erred in the construction of the contract; erred in excluding of- 
fered evidence; and in directing a verdict for plaintiff. There is no dispute as to 
the pro rata amount due from defendant to plaintiff, if the contention of appellant 
is not sustained. 

[1] 1. The case was being tried to a jury. After the trial court had excluded 
much of plaintiff’s offered testimony, and when the trial was practically concluded, 
plaintiff dictated into the record a motion to transfer to equity, as follows: 

Counsel for plaintiff moves to transfer this case to equity, and that the plaintiff 
be allowed to reform the policy in accordance with the intention of the parties as 
to what property the policies were to cover in accordance with the premiums paid 
upon the policies in accordance with the agreement. 

The motion was overruled, and we think properly so. The action was brought 
by the plaintiff at law. No equitable issues were presented by the pleadings, and no 
reformation was therein asked. We know of nq rule or law by which a law action 
should be transferred to equity for trial under the circumstances here shown. 


2. The controlling question in the case is in regard to the construction of the 
policy of insurance. A determination of that question governs largely the question 
as to the admissibility of the offered testimony. The policy sued on herein was is- 
sued June 25, 1919, and expired June 25, 1920. During the life of the policy the 
buildings were partially destroyed by fire. The property consisted of different build- 
ings. There were eight concurring policies besides defendant's, totaling $12,500. 
In addition to this there was a policy of $500 which appellee contends was specific 
insurance en one building. The amount of the policy in suit was $1,000. Without 
considering the warehouse which was burned, and upon which there was a $500.00 
policy, there was at the time of the fire, the main factory building, a two story and 
basement brick. This building was owned by plaintiff at the time all the insurance 
policies were taken out, and it had been so owned for many years prior thereto. 
There were four additions to the main building, as follows: The office building on 
the front, a new machine room on the north side, blacksmith shop and foundry on 
the west. Before the fire appellant had secured insurance on the buildings referred 
to in the amount before stated, $12,500, and $500 specific insurance on the ware- 
house. The description of the property was the same in all the $12,500 policies. In 
addition to the buildings just described, appellant owned the warehouse 10 or 12 
feet from the main building. The warehouse was about 14 feet wide by 80 feet 
long. A part of it was a one story and basement, and a part two stories and base 
ment. It was a frame building. There was a platform between the two buildings, 
and an elevator that could serve both. At the time of the fire appellant had an ad- 
ditional policy of insurance, before referred to, for $500, covering this warehouse 
and contents—$200 on frame lumber warehouse and additions adjoining thereto and 
made a part of it; $300 on stock of lumber while contained therein. The descrip- 
tion in that policy covers the warehouse and stock of lumber that was burned and 
involved herein. 

[2, 3] The question is whether or not the policy issued by the defendant covers 
the loss incurred by fire in the frame warehouse. The portions of the policy which 
seem to be material to this controversy are: $2,150 on the two-story and basement 
brick building known as the main building, and additions adjoining and communicat- 
ing on which there is no specific insurance, including foundation walls, platforms, 
etc.; $4,350 on fixed and moveable machines, implements, appliances, etc., all while 
contained in or on above-described building; $2,200 on stock, manufactured, un- 
manufactured, and in process of manufacture, consisting of elevators, scales, etc., 
all while contained in or on the above described buildings, or on any ground adjacent 
thereto, or in cars on track within 100 feet of said building and additions. Other 
amounts named are on the contents of the foundry and blacksmith shop, on which 
there is no specific insurance. Defendant‘s $1,000 policy contracts to pay the pro 
rata share of the loss agreed on in the items above listed; that is, appellee prorates 
with all other concurring insurance. The specific insurance carried by plaintiff upon 
the frame warehouse and contents in the amount of $500 in the Farmers’ Fire In- 
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surance Company, of York, Pa., is the only policy specifically covering that building 
and contents. 

Appellant contends that the policy in suit covers the warehouse and the lumber 
therein. Counsel states their proposition thus: A building connected to another by 
platform between the two, with a driveway and elevator serving both buildings, and 
connected in the manner herein shown, is an addition adjoining and communicating. 
Cases are cited to sustain this proposition. This might be so if that was all there 
was to it. But this ignores the vital part of the clause as to specific insurance. 
The language is: 


“On the two-story and basement brick, gravel roof building, known as the main 
building, and additions adjoining and communcating, on which there is no specific 
insurance.” 


There was specific insurance in the amount of $500 on the warehouse and con- 
tents. On the face of it, without reformation, it seems quite clear that the ware- 
house and lumber therein is not covered by the policy in suit. There is no ambiguity. 
For the purposes of this case we must take the contract as written. A. blanket 
policy excepting its application to property specifically insured will not cover such 
property so specifically insured. 1 Joyce on Insurance, § 157a; Fairchild v. Insur- 
ance Co., 51 N. Y. 68; Meigs v. Insurance Co., 205 Pa. 378, 54 Atl. 1053. The case 
of Lesure Lumber Co. v. Mutual Insurance Co., 101 Iowa, 514, 523, 70 N. W. 761, 
also has a bearing on this question, The question presented is not a question whether 
the contract is, or is not, severable, as where several items are separately insured by 
the same policy. 

[4, 5] 3. Appellant in the court below sought to introduce parol testimony, ob- 
jections to which were sustained. It is unnecessary to refer to all such matters. 
In one instance appellant sought to show the value of the warehouse and contents. 
Objections to this line of evidence was properly sustained, because as we have al- 
ready shown the policy in suit does not cover the warehouse or contents. Again, on 
the theory that the policy in suit and some of the other policies were renewals of 
prior policies, they sought to go back to 1892, 30 years ago, to show conversations 
had between plaintiff, or its predecessors and officers, with the agent, as to the in- 
tention of the plaintiff that a policy in the form of the policy herein was intended to 
cover all the property, and what was said, and the like. Under some circumstances . 
such evidence might be admissible. For instance, if the case was in equity and a 
reformation was being asked, or if there was ambiguity in the contract, and so on. 
Some of the offered evidence would vary and contradict the plain terms of the con- 
tract. 

Appellant cites authority that parol evidence is admissible to place the court in 
the position of the parties at the time of the making of the contract, and to deter- 
mine the intention of the parties. They cite Emery v. Insurance Co., 177 Iowa, 4 
158 N. W. 748, and other.Iowa cases, and 26 Corpus Juris, 70. But these cases were 
where the policies were ambiguous. We have seen that such is not the situation 
here. 

The plaintiff had the right to take out insurance with defendant on all the build- 
ings, including the warehouse. This was not done. It also had the right to take out 
specific insurance on the warehouse. This is what was done. Fraud is not al- 
leged. Since there was no ambiguity in the policy in suit, parol evidence to modify 
or change its terms was inadmissible. Kelsev v. Continental Casualty Co., 131 
Towa, 207, 108 N. W. 221, 8 L. R. A. (N. S.) 1014; Miller v. Morine, 167 Iowa, 
287, 149 N. W. 229; Phillipy v. Homesteaders, 140 Towa, 562. 118 N. W. 880; Jones 
v. Casualty Co., 189 Towa. 678, 179 N. W. 203, 18 A. L. R. 1329, and note. 

The foregoing propositions are in the main those covered in appellant's points 
and propositions. One or two others not noticed are not controlling. 

The judgment is affirmed. 

Evans, Faville, and Arthur, JJ., concur. 
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COMMONWEALTH v. CALI. 
(Supreme Judicial Court of Massachusetts. Worcester. Nov. 28, 1923.) 


141 Northeastern Keporter, 510. 


at ar Re anata 
1. INSURANCE—ACTS OF INSURED HELD NOT TO AFFECT RIGHTS 

OF MORTGAGEE, AND IT COULD ENFORCE POLICY IN ITS OWN 

NAME. 

Where owner of mortgaged building procured and delivered a policy of fire 
insurance to the mortgagee, which provided that no act or default of any person 
other than such mertgagee or its agents should affect the mortgagee’s right to re- 
cover in case of loss, subsequent conveyance of the property without the consent of 
the insurer, or any other acts or defaults on the owner’s part, which would void the 
policy as to him, did not affect the rights of the mortgagee, in so far as its inter- 
ests were protected, and it could enforce the policy in its own name. 


(For other cases, see Insurance, Dec. Dig, § 311[3].) 


Exceptions from Superior Court, Worcester County; W. P. Hall, Judge. 

Sebastiano Cali was convicted of burning a building, which at the time was in- 
sured against loss by fire, with intent to injure the insurer, and brings exceptions. 
Exceptions overruled. 


C. B. Rugg, Asst. Dist. Atty., and E. G. Norman, Asst Dist Atty., both of Wor- 
cester, for the Commonwealth, 
C. T. Flynn, of Fitchburg, for defendant. 


Brab.ey, J. The defendant having been indicted, tried and convicted under G. 
L. c. 266, § 10, of burning a building in Leominster belonging to Maria Cali, which 
at the time was insured against loss or damage by fire, with intent to injure the in- 
surer, the case is here on his exceptions to the denial of his motion for a directed 
verdict, and to rulings at the trial. 

[1] It is contended there was no evidence the building was insured by a valid 
policy at the time it was burned. But it was uncontroverted that when the defend- 
ant was the owner he mortgaged the property to the Fitchburg Co-operative Bank 
and procured and delivered a policy of insurance thereon payable to the mortgagee, 
which contained this clause: 


“Tf this policy shall be made payable to a mortgagee of the insured real estate, 
no act or default of any person other than such mortgagee, or his agents, or those 
claiming under him shall affect the mortgagee’s right to recover in case of loss on 
such real estate: Provided, that the mortgagee shall on demand pay according to 
the established scale of rates for any increase of risks not paid for by the insured, 
and whenever this company shall be liable to a mortgagee for any sum for loss un- 
der this policy, for which no liability exists as to the mortgagor, or owner, and the 
company shall elect by itself, or with others to pay the mortgagee the full amount 
secured by such mortgage, then the mortgagee shall assign and transfer to the com- 
panies interested upon such payment the said mortgage together with the note and 
debt thereby secured.” 


The mortgage has never been discharged, nor the policy canceled, and his sub- 
sequent conveyance of the property to Maria Cali without the consent of the com- 
pany, or any other acts or defaults on the defendant’s part which would avoid the 
policy as to him, did not affect the rights of the bank in so far as its interests 
were protected. It could enforce the policy in its own name. Palmer Savings Bank 
v. Insurance Co. of North America, 166 Mass, 189, 191, 44 N. E. 211, 32 L. R. A. 
615, 55 Am. St. Rep. 387; Commonwealth v. Kaplan, 238 Mass. 250, 130 N. E. 485. 
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[2] The only evidence as to the origin, extent and progress of the fire were the 
statements of the defendant to the police inspector, and as a witness. The jury who 
were to determine his credibility and the weight to be given his testimony could find 
notwithstanding his explanations of its origin as being purely accidental, that when 
all the circumstances were reviewed he either set it, or after the fire was under way 
purposely refrained from any attempt to extinguish it in order to obtain the benefit 
of the proceeds of the policy, which when recovered, would«be applied by the mort- 
gagee on his indebtedness. If they so found. a specific intent to injure the insurer 
had been proved. The motion and the defendant's requests in so far as not given 
were denied rightly. Commonwealth v. Asherowski, 196 Mass. 348, 349, 82 N. E. 
13. The instructions to the jury that: 


“If a man does start an accidental fire what is his conduct in regard to it? A 
question—as if after the fire has started accidentally, and he then has it within his 
power and ability to extinguish the fire and he realizes and knows that he can. and 
then he forms and entertains an intent to injure an insurance company, he can be 
guilty of this offense. It is not necessary that the intent be formed before the fire 
is started,” 


—also show no error of law. It is true as the defendant contends, that if he merely 
neglected in the emergency of the moment to act, his negligence was not proof of a 
purpose to commit the crime charged. 

[3] The intention, however, to injure could be formed after as well as before 
the fire started. On his own admissions the jury were to say whether when consi- 
dered in connection with all the circumstances, his immediate departure from the 
premises for his home in Fitchburg, without giving any alarm, warranted the infer- 
ence of a criminal intent or state of mind, that the building should be consumed. 
Commonwealth v. Kendall, 162 Mass. 221, 224, 38 N. E. 504; People v. Johnson, 131 
Cal. 511, 63 Pac. 842; People v. Haxer, 144 Mich. 575, 108 N. W. 90. 

Exceptions overruled. 

a 


MISSISSIPPI FIRE INS. CO. v. DIXON. (No. 23641.) 
(Supreme Court of Mississippi, Division A. Dec. 3, 1923.) 
98 Southern Reporter, 101. 


1. INSURANCE—FALSE STATEMENT AS TO OWNERSHIP OF BUILD- 
ING CONTAINING INSURED GOODS HELD NOT TO AVOID POL- 
it. 

Plaintiff sued an insurance company on a policy of insurance against fire loss of 
his household furniture, which the’ policy stated were located in the residence of the 
insured, owned by him, and provided that the insurance should only continue while 
said goods were contained in the insured’s residence. The policy contained a for- 
feiture clause which did not expressly provide for a forfeiture in case of false 
statement by the insured as to the ownership of the building in which the household 
goods were located. The insurance company defended on the ground that the repre- 
sentation of ownership of the building was material, and, being false, avoided the 
policy. Held that, under the provisions of the policy in question the ownership of a 
building in which the goods of insured were located was not material, and a false 
statement by the insured as to such ownership did not avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 280.) 

2. INSURANCE — ARBITRATION CLAUSE WAIVED WHERE INSURER 
DENIES LIABILITY; ARBITRATION CLAUSE WAIVED WHERE IN- 
SURER FAILS TO PROPOSE ARBITRATION. 


The usual stipulation in the standard fire insurance policy providing for arbi- 
tration “in the event of disagreement as to the amount of loss” is waived by an in- 
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surance company where it makes an unqualified denial of liability, or where the com- 
pany fails to put the insured in default by proposing to carry out said arbitration 
clause. 


(For other cases, see Insurance, Dec. Dig. § 576[1, 2].) 


4. INSURANCE — INNOCENT OVERVALUATION IN PROOF OF LOSS 
HELD NOT TO DEFEAT RECOVERY UNDER FIRE POLICY, 


In a suit on a fire insurance policy for loss, where one defense of the insurance 
company was that the insured through fraud and false swearing had made proof of 
loss of a much larger amount than his actual loss, and the policy provided that, in 
case of fraud or false swearing by the insured touching his insurance, “whether 
before or after loss,” this should avoid the policy, held, that there was no error in 
giving the following instruction: “The court instructs the jury for the plaintiff 
that, even though you believe that an overvaluation was made by the plaintiff in his 
proof of loss, this will not defeat his recovery unless you find further that such 
overvaluation was made for the purpose of defrauding the defendant, and, if you 
should find that the overvaluation, if in truth and in fact there was an overvaluation, 
is innocent, you will return a verdict for the plaintiff.” 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 
Action by R. M. Dixon against the Mississippi Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Wells, Stevens & Jones, of Jackson, for appellant. 
Teat & Potter, of Jackson, for appellee. 


Anperson, J. Appellee, R. M. Dixon, sued the appellant, the Mississippi Fire 
Insurance Company, a corporation under the laws of this state, in the circuit court 
of Hinds county for $700.00 for which he claimed appellant was liable to him for 
the loss by fire of certain household furniture under a fire insurance policy issued 
to him by the appellant. There was a verdict and judgment for appellee for the 
amount sued for with interest and costs, from which appellant prosecutes this appeal 

[1] Appellant urges several grounds for the reversal of the case. It contends 
that the policy of insurance in question never became a binding contract between the 
parties; that it was void because of the fact (which was shown on the trial) that 
appellee was not the owner of the building in which the household furniture insured 
and lost was located; that the policv so stipulated in one of its provisions, and the 
statement being material and false, the policy was void. The amount of the insur- 
ance effected by the policy and the description and location of the property insured 
are contained in two paragraphs of the policy which follow: 


“None on the one-story composition roof frame dwelling and additions actually 
attached thereto, including foundations, heating, lighting, and all other permanent 
fixtures, only while occupied as a dwelling by owner situated north side of Main 
street in Catchings, Sharkey county, Mississippi. 

“$700.00 on household furniture, useful and ornamental, beds, beddings. linen, 
wearing apparel of family, printed books, pictures, paintings, engravings, and their 
frames (value on said pictures. paintings, engravings and their frames in case of 
loss not to exceed cost), musical instruments, scientific instruments, plate and plated 
ware, china, glass and crockery ware, watches and jewelry in use, sewing machine 
trunks, valises, bicycles, firearms, sporting goods, fuel and family stores, only while 
contained in the above-described building.” 


The policy involved is the standard form of policy in use. In considering this 
question the well-established principle of law should be borne in mind that, where 
there is anv ambiguity in a policy of insurance, doubts of construction arising there- 
from will be resolved in favor of the insured. The two paragraphs of the policy 
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copied above are set out in substantially the same form as they appear in the policy. 
This is done because the form has some significance as to their meaning. 

It will be observed that the first paragraph simply describes the residence of 
the insured and its location. The second paragraph describes the household furni- 
ture which is insured, first setting out the amount of insurance undertaken, and 
concludes with this language following the description of the household goods: 
“Only while contained in the above described building.” In the first paragraph, in 
describing the building this language is used: “Only while occupied as a dwelling 
by owner.” Appellant argues that, although the household furniture, and not the 
residence, was insured, nevertheless the insurance on the household furniture was 
conditioned upon its being located in the residence of the insured, and also upon his 
ownership of such residence. We do not think that to be a fair interpretation of 
the language of the policy. The first paragraph simply undertook to describe the 
residence for the purpose in the second paragraph of describing the location of the 
goods insured. The concluding phrase of the last paragraph plainly shows this by 
the language that the insurance was to continue “only while contained in the above- 
described building.” If the ownership of the building had been considered material 
there should have been added a provision that the insurance should be good only 
as long as said building was owned by the insured. This was not done. And in 
this connection the forfeiture clause should be considered. That clause contains no 
provision for a forfeiture on account of a false statement as to the ownership of 
the building in which the property insured is located. It is in this language: 


“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether before or after a 


loan.” 

Certainly the courts will not write a forfeiture into an insurance policy where 
the parties thereto have failed to do so. We are therefore of opinion that there is 
no merit in that contention. 

{2] The policy involved in this cause has the usual arbitration stipulation, which 
is in this language: 

“In the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and ap- 
praise the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their difference to the umpire; and the award in writing of any two 
shall determine the amount of such loss; the parties thereto shall pay the appraiser 
respectively selected by them, and shall bear equally the expenses of the appraisal 
and umpire.” 

Appellant contends that a compliance with said stipulation by appellee was a 
condition precedent to his right to sue; that without such compliance he had no 
standing in court. It will be observed that said stipulation only provides for arbi- 
tration “in the event of disagreement as to the amount of loss.” The evidence in 
this case shows that before suit was brought there was an unqualified denial by ap- 
pellant of any liability to defendant. Where the insured denies liability there can 
be no disagreement as to the amount of loss. Under such circumstances there is 
nothing to arbitrate. An arbitration of the amount of the loss would be an acknowl- 
edgment of liability on the part of the insurer. This provision of the policy does 
not come into operation unless there is a disagreement between the parties as to the 
amount of the loss. It is simply a provision for a method of settlement out of 
court. 26 Corpus Juris, § 574, p. 431. And, furthermore, an arbitration stipulation 
of this character may be waived by failure of either party to demand its execution 
In order to be entitled to the benefit of said stipulation it was the duty of appellant 
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to put appellee in default by proposing to carry out said provision. 26 Corpus Juris, 
§ 572, p. 430. 

Another defense made by appellant was that the policy was void because ap- 
pellee’s proof of loss showed a loss of more than the face of the policy, when in 
truth and in fact his loss was not more than $200, The appellant contends that un- 
der the last clause of the forfeiture stipulation of the policy, the proof of loss being 
false and fraudulent, the policy was avoided. The last clause of the forfeiture stipu- 
lation is in this language: 

“Or in case of any fraud or false swearing by the insured touching any matter 
relating to this insurance or the subject thereof whether before or after loss.” 
(Italics ours.) 


That question was submitted to the jury on instructions. 

Appellant contends that the following instruction given for appellee contained 
an erroneous statement of law, and, furthermore, was not applicable to the facts of 
the case; 

“The court instructs the jury for the plaintiff that where fraud is relied upon 
as a defense, the burden of proving such fraud is upon the defendant and the proof 
be clear and convincing. While such charges and defenses may be proved by cir- 
cumstantial evidence the circumstances must be proven with reasonable certainty 
and the circumstances so proven must be such that the conclusion sought to be es- 
tablished follows logically from the facts. If there are two or more reasonable 
theories which may be drawn from the facts proven the proof will be insufficient 
because to invest mere circumstances with the force of truth the conclusion must 
not only be logical and tend to prove the facts charged but must be inconsistent 
with a reasonable theory of innocence.” 


[3] This instruction, as held in Banks v. Banks, 118 Miss. 783, 79 South. 841. 
correctly states the law. And the holding of the court in the Banks Case’ was re- 
affirmed in Insurance Co. v. Robertson, 131 Miss, 343, 94 South. 7, 95 South. 137 
If the instruction had no application to the facts of the case, which is not decided, 
it was nevertheless harmless in view of the fact that the jury were instructed in 
nine instructions for appellee and seven for appellant as to every phase of the ques- 
tions submitted to them. It is inconceivable, therefore, that, if this instruction 
merely stated an abstract principle of law, it could have influenced the jury one way 
or the other. 

[4] Appellant complains further at the giving of the following instruction for 
appellant: 

“The court instructs the jury for the plaintiff that even though you believe that 
an overvaluation was made by the plaintiff in his proof of loss this will not defeat 
his recovery unless you find further that such overvaluation was made for the pur- 
pose of defrauding the defendant and if you should find that the overvaluation if in 
truth and in fact there was an overvaluation, is innocent, you will return a verdict 
for the plaintiff.” 


The questicn presented is whether, in order to avoid a policy of this char- 
acter on account of an overvaluation by the insured, such overvaluation must be 
fraudulent or not. The court told the jury that an overvaluation made in good faith 
would not avoid the policy. The instruction was clearly right. The stipulation of 
the policy providing against fraudulent proof of loss means simply what it says, 
that it must be fraudulent, and it is not fraudulent if it is made in good faith. 

Appellant argues that it is entitled to a new trial because the court below should 
have granted its application for a continuance on account of the absence of the 
witnesses Mayers and Harbour. The witness Mayers was appellant’s adjuster, who 
undertook to adjust the loss suffered by appellee. In the application for a continu- 
ance on account of his absence, what appellant expected to prove by him was set 
out. By agreement of the parties it was admitted by appellee that said Mayers 
would testify to the facts set forth in said application, and on the trial his evidence 
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as therein embodied was read to the jury. The facts which appellant desired to 
prove by the witness Harbour were proved by three other witnesses introduced by 
appellant, It is true the witness Harbour would have varied somewhat in the time 
and circumstances from the other witnesses; still in all substantial respects his 
testimony would have been the same. In other words, his testimony would have 
been cumulative. We cannot say under the circumstances that appellant was pre- 
judiced by the failure of the trial court to grant a continuance on account of the 
absence of these witnesses. 
Affirmed. 


HUGHES BROS. er av. v. ASETNA INS. CO. Et AL. 
(Supreme Court of Tennessee. Oct. 6, 1923.) 
255 Southwestern Reporter, 363. 


1. INSURANCE — IRON SAFE CLAUSES MUST BE SUBSTANTIALLY 

COMPLIED WITH. 

Iron safe clauses in fire policies on stocks of merchandise must be substantially 
complied with, and, though expert bookkeeping is not required, the insured must 
keep such books as will fairly show to a man of ordinary intelligence all purchases 
and all sales, both for cash and credit, and make an effort, at least, to keep such 
books in a safe place. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 


2. INSURANCE—IRON SAFE CLAUSE HELD TO PRECLUDE RECOVERY 
IN VIEW OF FAILURE TO KEEP RECORD OF CREDIT SALES IN 
SAFE. 

Where general merchants did not keep bocks showing cash sales, and did not 
keep books showing credit sales in the safe, so that the value of the stock, at the 
time of the fire destroying the books showing credit sales, could only be proved by 
parol evidence as to value of stock on hand and as to portion of bank deposits repre- 
senting cash sales, an iron safe clause of the fire policy precluded recovery, notwith- 
standing Thomp. Shan. Code, § 3306, making warranties immaterial unless the mat- 
ter represented increased the risk of loss. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 


3. INSURANCE — RULE AS TO MATERIALITY OF REPRESENTATION 
OR WARRANTY UNDER STATUTES REQUIRING THEM TO “IN- 
CREASE RISK OF LOSS” STATED. ’ 

A representation or warranty increases the risk of loss, within Thomp. Shan. 
Code, § 3306, making a misrepresentation or warranty immaterial “unless the matter 
represented increased the risk of loss,’ if the representation relates to a matter of 
sufficient importance to naturally and reasonably influence the judgment of insurer 
in making the contract. 

(For other cases, see Insurance, Dec. Dig. § 255.) 


4. INSURANCE—STATUTE AS TO MATERIALITY OF MISREPRESENT- 
ATION OR WARRANTY HELD APPLICABLE TO A PROMISSORY 
WARRANTY. 

Thomp, Shan. Code, § 3306, making a “misrepresentation or warranty” imma- 
terial unless made with actual intent to deceive, or unless the matter represented in- 
creased the risk of loss, held applicable to a promissory warranty. 

(For cther cases, see Insurance, Dec. Dig. § 264[1].) 
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Appeal from Chancery Court, Washington County; Hal H. Haynes, Chancellor. 

Suit by Hughes Bros. and another against the A‘tna Insurance Company and 
others. Decree for complainants, and defendants appeal. Decree reversed, and bill 
dismissed. 


Cox & Taylor, of Johnson City, for Hughes Bros. and others. 
Miller & Depew, of Johnson City, for A&tna Ins. Co, 


Green, C. J. Hughes Bros. were general merchants in the village of Elk Park, 
N. C. Their store was destroyed by fire November 2, 1921. Prior to that time, 
on July 26, 1921, policies of insurance aggregating $12,000, covering their stock, 
written by defendant companies, were issued to Hughes Bros. 

After the fire, the complainants Hughes Bros. made demand upon the defend- 
ants, 7Ztna Insurance Company and others, to settle the loss, which demand was 
finally refused. Hughes Bros. were considerably indebted, and assigned their rights 
under the several policies to Thad A. Cox, trustee for their creditors, and Hughes 
Bros, joined by the said trustee, brought this suit to recover the full amount of the 
said policies with statutory penalty. 

Some exception to the jurisdiction was taken by one of defendant companies, 
but we infer that all of them finally answered. Proof was taken, and there was a 
decree in favor of the complainants for the full amount of the policies with a pen- 
alty of 15 per cent. from which decree the defendants have appealed to this court, 

The principal defense made is that Hughes Bros: did not comply with the “iron 
safe clause” contained in all the policies. This clause is as follows: 


“The following covenant and warranty is hereby made a part of this policy: 

“First. The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and, unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, one shall be taken in detai! 
within thirty days of issuance of this policy, or this policy shall be null and void 
from such date, and upon demand of the assured the unearned premium from such 
date shall be returned. 

“Second. The assured will keep a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales; and 
shipments, both for cash and credit, from date of inventory as provided for in first 
section of this clause, and during the continuance of this policy. 

“Third. The assured will keep such books and inventory and also the last pre- 
ceding inventory if such has been taken, securely locked in a fireproof safe at night, 
and at all times when the building mentioned in this policy is not actually open for 
business; or, failing in this, the assured will keep such books and inventories in 
some place not exposed to fire which would destroy the aforesaid building. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such failure 
shall constitute a perpetual bar to any recovery thereon.” 


The proof shows that Hughes Bros. took an inventory February 1. 1921. This 
indicated the cost of their stock was $15,142.11. They had an iron safe in their 
store, and a book into which this inventory had been transcribed was preserved in 
the safe. They preserved also some other records indicating their purchases, They 
did not keep any book, however, showing their cash sales, nor did they keep any 
book showing their credit sales. Their credit sales were kept on what is known as 
a McClaskey register, which was too large to be put in the safe, and was destroyed 
in the fire. 

After the fire it resulted that Hughes Bros. had no record whatever of their 
credit sales. They attempted to arrive at the amount of their cash sales by pro- 
ducing their bank book, and by parol testimony tending to show what portion of 
their bank deposits arose from cash sales. 


14-——-Vol. LXII. 
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D. H. Hughes undertook to show the amount of stock on hand and the amount 
of the loss, it being conceded that the loss was total. He added to the invoice value 
of goods on hand lebruary 1, 1921, the value of goods purchased between that date 
and the date of the fire. He took the amount of deposits shown by the firm’s bank 
book during that period (less certain deposits derived from outside sources), and 
deducted from this sum 25 per cent. thereof, which he said was the average profit. 
The remainder he said showed the invoice value of goods sold for cash, Subtract- 
ing the sum last mentioned from the aggregate of the inventory of February 1, 
1921, and subsequent purchases, according to D. H. Hughes, made the value of the 
stock on hand at thef time of the fire $22,272.01. He said that his McClaskey reg- 
ister just previous to the fire showed credit sales of $5.800. But he further said that 
he had collected about an equal sum from goods sold previous to the inventory of 
February 1, 1921, which collections went in with his bank deposits, treated as above 
as indicating cash sales, and he offset these amounts against each other. He did not 
charge his stock with credit sales after inventory, nor credit it with the old collec- 
tions deposited with his cash. 

F. W. Hughes corroborates the foregoing testimony of his brother in its es- 
sential particulars, and also concludes that the value of the stock on hand at the 
time of the fire was between $22,000 and $23,000. 

A number of witnesses living in the neighborhood of Elk Park, all of whom 
profess to have been familiar with the stock of goods of Hughes Bros., and some 
of whom appear to have had considerable experience in merchandising and apprais- 
ing stocks of merchandise, testify in the case, and estimate the value of the Hughes 
Bros. stock when destroyed from $15,000 to $20,000. 

The insurance companies introduced no proof, 

The iron safe clause ordinarily contained in fire insurance policies covering 
risks of this sort has been frequently considered by this court and other courts, and 
is almost uniformly held to be fair and reasonable, and consequently valid and en- 
forceable. 14 R. C. L. 1139; 26 C. J. 249. See, also, cases collected in notes, 9 
Ann. Cas. 466; Ann. Cas. 1913C, 1221; 51 L. R. A. 699; 15 L. R. A. (N. S.) 471. 

This court has considered this clause in McNutt v. Virginia F. & M. Ins. Co. 
(Tenn. Ct. App.) 45 S. W. 61, Insurance Co. v. Whitaker, 112 Tenn. 151, 79 S. W. 
119, 64 L. R. A. 451, 105 Am. St. Rep. 916, and in several unreported cases. 

Such a clause is necessary in a contract of insurance on a fluctuating stock to 
protect the insurer against the fallability or dishonesty of the insured. Such re- 
cords, showing the amount and value of goods acquired and the amount and value 
of goods sold, enable the insurer to tell with approximate accuracy, the amount and 
value of goods on hand at the time of the loss. Without such records the insurer 
has no protection whatever against false or partial estimates of the insured and his 
friends. The amount of the loss becomes a question of guesswork, and the answer 
often depends cn the testimony of biased witnesses. 

In the case before us we have only the word of the Hughes brothers as to the 
amount of goods sold on credit and the consequent depletion of the stock by credit 
sales. Their own testimony shows that the bank deposits did not correspond with 
their cash’ sales. Deposits were made from other sources. Moreover, they lived 
out of the store, and some bills were paid in cash. One of the brothers says that 
their living expenses were charged on the McClaskey register. Another says that 
the McClaskey register contained only accounts of merchandise sold on credit. 

The testimony of the neighbors as to the value of stock on hand is confessedly 
speculative. None of these witnesses ever checked up the stock nor made any ap- 
praisal thereof. They could not know without detailed examination what the value 
of the stock was. As tending to show the unreliability of such testimony, these wit- 
uesses vary in their estimates as much as $5,000. 

[1, 2] Fair dealing and sound policy does not ‘require that insurance companies 
be required to settle their losses upon such proof as this. It is permissible for in- 
surers to protect themselves against such a situation, and for this reason the iron 
safe provision in contracts of insurance has been everywhere thought reasonable. 
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A substantial compliance with this provision must be exacted. Expert bookkeeping 
is not required, but it is competent to require the keeping of such books as will 
fairly show to a man of ordinary intelligence all purchases and all sales both for 
cash and credit. and it is competent to require an effort. at least, to keep such books 
in a safe place. McNutt v. Virginia F. & M. Ins. Co., supra; Liverpool, etc., Ins. 
Co. v. Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 460, and authorities cited 
above. 

The chancellor was of opinion that section 22, c. 160, of the Acts of 1895 
(Thompson’s Shannon’s Code, § 3306) relieved Hughes Bros. of the obligation dis- 
cussed. The section of the statute mentioned is as follows: 


“No written or oral misrepresentation or warranty therein made in the negotia- 
tions of a contract or policy of insurance, or in the application therefor. by the as- 
sured or in his behalf, shall be deemed material or defeat or void the policy, or 
prevent its attaching, unless such misrepresentation is. made with actual intent to 
deceive, or unless the matter represented increased the risk of loss.” 


It was held in Insurance Co, v. Whitaker, supra, that the statute quoted con- 
trolled the application of the iron safe clause, and it was said in that case that the 
proof showed a reasonable compliance with the terms of said clause, and also that 
the loss was as great as the recovery allowed. 

The authority of Insurance Co. v. Whitaker cannot avail the compliance here. 
In the present case, as we have seen, there was no reasonable or substantial com- 
pliance with the terms of the iron safe clause. No books whatever were kept show- 
ing cash sales, and no record of credit sales was kept in a safe place nor any at- 
tempt made to do so. Stock on hand could only be shown by the estimates of the 
insured and their friends and neighbors. 

Section 3306 of Thompson’s Shannon’s Code has been considered very thoroughly 
in two late cases. Volunteer State Life & Ins. Co. v. Richardson, 146 Tenn. 589, 
244 S. W. 44; Mutual Life Ins. Co. v. Dibrell, 137 Tenn. 529, 194 S. W. 581, L. R. 
A. 1917E, 554. 

[3] These cases show that the thing misrepresented need not necessarily be one 
that increases the hazard in the sense that it actually occasions or contributes to the 
loss. If on the contrary the matter misrepresented “increases the risk’ involved 
in the issuance of the policy, in the judgment of the court, then it may avoid the 
contract. Although the insured in Volunteer State Life & Insurance Company v 
Richardson, supra, did not die from the effects of strong drink. nevertheless, had 
the insurer not been misinformed about his drinking habits, the policy would not 
have issued, and it was held that the misrepresentation increased the risk and de- 
feated recovery. 

The substance of these cases is that a misrepresentation about any matter of 
sufficient importance, in the opinion of the court, to naturally and reasonably influ- 
ence the judgment of the insurer in making the contract, is a misrepresentation that 
“increases the risk of loss’ within the sense of our statute. 

It can scarcely be urged that these insurance companies would have under- 
taken these contracts at all if they had known that no records of sales were to be 
preserved by Hughes Bros. 

[4] While taking its language literally, section 3306, Thompson's Shannon's 
Code would seem not to apply to a promissory warranty, still. such a scope has been 
given the statute in Insurance Co. v. Whitaker, supra, and we are satisfied to ad- 
here to this ruling. Otherwise a just recovery might be defeated by some imma- 
terial consideration made the basis of such a warranty, 

[5] We see no error in the action of the chancellor, permitting the defendants 
to amend their answer, and by this amendment rely on the iron safe clause.. The 
rule announced in Snyder v. Mystic Circle, 122 Tenn. 250, 122 S. W. 981, 45 L. R. 
A. (N. S.) 209, is that a party having given a reason for his conduct about a mat- 
ter in controversy is estopped after litigation is begun from changing his ground. 
No such situation is here presented. Complainants were notified before litigation 
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by letter from defendants’ counsel that defendants resisted payment of the policies 
on the ground that there had been no ‘compliance with the iron safe clause. The 
original answer filed by the defendants is somewhat obscure. and it is difficult to say 
just what defenses are made thereby. We do not, however, see any particular in- 
consistency between the answer and the amendment thereto. 

Speaking of the holding in Snyder v. Mystic Circle, supra, just mentioned, in 
a late case we said: 


“We think it may be said that the rule urged by the complainant is of doubtful 
application in any case, unless the former position is inconsistent with the position 
adopted after litigation, or unless the adverse party had been misled, or is preju- 
diccd by the change of attitude.” Real estate Co. v. Kyoleum Co., 142 Tenn, 295, 
218 S. W. 821, 14 A. L. R. 944. 


What we have said makes it unnecessary to consider other questions in the case. 
For the reasons stated, the decree of the chancellor will be reversed, and this 
bill dismissed. 
Bachman, J., dissents. 
oo 


HARTFORD FIRE INS. CO. v. EVANS. (No. 2182.) 


(Court of Civil Appeals of Texas. Amarillo. Oct. 10, 1923. Rehearing Denied 
Nov. 14. 1923.) 


255 Southwestern Reporter, 487. 


1. INSURANCE—COTTON GIN OPERATOR HOLDING COMPRESS TIC- 
KETS COULD INSURE COTTON FOR BENEFIT OF HIMSELF AND 
OWNER. 

Cotton gin operator who stored cotton owned by other person with compress 
company and held the compress tickets had an insurable interest in the cotton en- 
titling him to insure it in his own name for the benefit of himself and the beneficial 
owner. 


(For other cases, see Insurance, Dec. Dig. § 115[3].) 


2. INSURANCE — OWNER OF COTTON SUING ON BLANKET POLICY 
IN GIN OPERATOR’S NAME HAD BURDEN OF PROVING COVER- 
AGE. 

In action by owner of cotton on fire policy issued in name of gin operator on 
cotten owned or held by him “in trust or on commission, or on joint account with 
others, or sold but not delivered while contained in compress and open yards ad- 
joining,” owner had burden of showing that his cotton was covered by the insur- 
ance at the time of the fire. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


3. INSURANCE — DOUBT AS TO MEANING OF TERMS IN POLICY RE- 
SOLVED AGAINST INSURER. 


Doubt as to the meaning of any of the terms in fire policy should be resolved 
against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE — BLANKET FIRE POLICY ISSUED TO COTTON GIN 
OPERATOR HELD TO COVER COTTON IN COMPRESS, NOTWITH- 
STANDING DELIVERY OF COMPRESS TICKETS TO OWNER. 
Blanket fire policy issued to cotton gin operator on cotton owned or held by him 

“in trust or on commission cr on joint account with others, or sold but not de- 

livered while contained in compress and open yards adjoining,” and providing that 
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“tickets, checks, or receipts for cotton delivered to bearer shall not be full evidence 
of ownership but must be verified by written delivery order and transfer on books,” 
held to cover cotton in compress at time of fire, though gin operator had delivered 
compress tickets to owner, where ownership thereof had not been transferred on 
the books of the compress company. 


(For other cases, see Insurance, Dec. Dig. § 164[2].) 


5. INSURANCE—RULE REQUIRING INSURABLE INTEREST FOUNDED 
ON PUBLIC POLICY. 
The principle prohibiting insurance in favor of one having no insurable inter- 
est therein is one of public policy. 
(For other cases, see Insurance, Dec. Dig. § 114.) 


6. INSURANCE—PROVISION OF COTTON GIN OPERATOR’S BLANKET 
POLICY MAKING POLICY COVER COTTON UNTIL TRANSFER OF 
OWNERSHIP ON BOOKS OF COMPRESS COMPANY HELD NOT 
AGAINST PUBLIC POLICY. 

Provision of blanket fire policy issued to cotton gin operator, making policy 
continue in force as to cotton placed in compress by operator, notwithstanding 
transfer of compress tickets to owner, until transfer of ownership on books of 
compress company, /ield not against public policy. 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 


7. INSURANCE—COTTON GIN OPERATOR COULD SUE ON BLANKET 

POLICY WITHOUT JOINING OWNERS. 

Cotton gin operator could sue on blanket fire policy covering cotton in his pos- 
sessicn owned by others and recover the entire proceedg without joining the owners 
of the cotton. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


8. INSURANCE—FIRE INSURANCE COMPANY JUSTIFIED IN MAKING 
ADJUSTMENT WITH PERSON TO WHOM POLICY IS MADE PAYA- 
BLE. 

Ordinarily a fire insurance company is justified in making adjustment of loss 
with person to whom policy was made payable. 
(For other cases, see Insurance, Dec. Dig. § 582.) 


9. INSURANCE — ONE WHO TAKES INSURANCE ON PROPERTY IN 
HIS POSSESSION OWNED BY OTHERS AND COLLECTS PRO- 
CEEDS IS LIABLE TO BENEFICIARIES, 

One who takes out insurance in his own name on property in his possession 
owned by others, and makes adjustment of loss and collects the proceeds without 
payment to beneficiaries of their interest therein, is liable to them for the loss sus- 
tained. ; 

(For other cases, see Insurance, Dec. Dig. § 582.) 


10. INSURANCE — FIRE INSURANCE COMPANY HELD LIABLE TO 
OWNER OF COTTON COVERED BY BLANKET POLICY ISSUED TO 
COTTON GIN OPERATOR, NOTWITHSTANDING SETTLEMENT 
WITH OPERATOR. 

Where fire insurance company made settlement with cotton gin operator to 
whom blanket policy covering cotton held in trust for others had been issued, with 
knowledge that the rights of owner of cotton covered by policy were being disre- 
garded in the settlement, the company was liable to owner of such cotton for loss 
sustained, where such loss and amount paid operator did not exceed face of policy. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
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12. INSURANCE — OWNER OF COTTON COULD SUE ON GIN OPERA- 
TOR’S BLANKET POLICY WITHOUT JOINING OPERATOR WITH 
WHOM INSURER HAD SETTLED. 

Owner of cotton covered by blanket policy issued to cotton gin operator could 
bring an action against the insurer on the policy without joining the operator, fol- 
lowing a settlement between the insurer and the operator disregarding the rights 
of such owner, where the amount paid in settlement deducted from the face of the 
policy left an amount more than sufficient to cover the loss on such owner's prop- 
erty. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 


Appeal from Wichita County Court; Guy Rogers, Judge. 
Suit by W. T. Evans against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 


Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
appellant. 
Taylor & Taylor, of Wichita Falls, for appellee. 


Boyce, J. We have been convinced that one conclusion of fact, made the basis 
of our original disposition of this case, is not sustained by the record. The original 
opinion will be withdrawn and the case disposed of in accordance with what we 
shall say in this opinion on motion for rehearing. 

W. T. Evans brought this suit against the Hartford Fire Insurance Company 
on two policies issued by it, whereby it insured, in the sum of $20,000, one J. B. 
Jamison against loss or damage by fire on “cotton in bales owned or held by the 
assured in trust or on commission, or en joint account with others or sold but not 
delivered while contained in compress and open yards adjoining.” Plaintiff owned 
several bales of cotton which had been ginned by Jamison, and which Jamison 
stored thereafter with the Northwestern Compress Company, which is the compress 
company referred to in the insurance policy. The compress company issued and 
delivered to Jamison separate receipts or tickets for each bale of such cotton. The 
following is a copy cf one of these tickets: 

“No, 371. W. T. Evans. 

“Wichita Falls, Texas. 

“February 28, 1920. 
“One Bale Cotton. 


“For account J. B. Jamison. Will be delivered to the holder hereof on return 
of this receipt and payment of all charges. Not responsible fer loss or damage, 
fire, flood or other agencies unless caused by the willful act or gross negligence of 
this company.” 


It was Jamison’s custom to insure cotton ewned by him and his customers and 
stored with the compress company, as were these seven bales, and to collect pro 
rata insurance charges from his customers in settlement with them. Jamison had 
handled cotton in this way for a number cf years, and plaintiff had requested Jami- 
son to keep the cotton insured. A few days before the fire, plaintiff called on Jami- 
son for the compress tickets for these seven bales of cotton and the samples, in- 
forming Jamison that he wanted to sell the cotton and would have to have the tic- 
kets. Jamison delivered the tickets to the plaintiff, but did not deliver the samples 
at the time informing plaintiff that the insurance covered the cotton only so long 
as the tickets were in his (Jamison’s) hands, and requested Evans, if he did not 
sell the cotton, to return the tickets. The cotten was destroyed by fire while the 
compress tickets were held by plaintiff. Jamison made proof of loss and settled 
with the insurance company for the sum of $17.866.16. In this settlement no ac- 
count was taken of plaintiff's seven bales of cctton, the insurance company and 
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Jamison taking the position that the policy did not cover the cotton after the de- 
livery of the compress tickets to plaintiff. The insurance company knew that plain- 
tiff claimed that his cotton was within the terms of the policy. At the time of the 
settlement, Jamison executed a release to the insurance company, acknowledging 
receipt of the said sum of money, “in full satisfaction, final settlement and com- 
promise of all claims and demands against the insurance company for loss and 
damages under the policy.” 

The company pleaded this release in bar of plaintiff's suit. The plaintiff, by 
supplemental petition, alleged that no part of the loss was paid to him or any one 
representing him, and by trial amendment alleged that the insurance company knew 
that Jamison took out the insurance in his own name for the use and benefit of his 
customers and as trustee for them and knew of plaintiff’s interest therein. 

The trial court gave the jury a peremptory instruction to find for the plaintiff. 

There are two principal questions touching the merits of the case raised on ap- 
peal: (1) Whether plaintiff's cotton was covered by the insygance policy at all; 
(2) as to the effect of the settlement by Jamison on plaintiff's rights. 

{1, 2] The beneficial ownership of the cotton was at all times in the plaintiff; 
but Jamison, as holder of the compress tickets, had the right of possession and, 
so long as he retained them, was holding the property in trust under the terms of 
the policy, and no doubt had such an insurable interest therein as that he might 
insure it in his own name, for the benefit of himself and the beneficial owner. 
Southern Cold Storage Co. v. Dechman (Tex. Civ. App.) 73 S. W. 545; Cooley’s 
Briefs on-the Law of Insurance, pp. 770-774 and 3692-3694. But when Jamison 
delivered the compress tickets to the plaintiff, he had thereafter neither actual nor 
symbolic possession of the property. The plaintiff then had both the beneficial 
ownership and ‘the symbols of actual possession. As between the parties, there had 
then been a complete delivery of the cotton to plaintiff, so if there is no other con- 
trolling provision in the policy, aside from those already referred to, we would say 
that the property was not, after the delivery of the compress tickets to plaintiff, 
further covered by the insurance policy. That policy did not cover specific prop- 
erty; it was a blanket policy, covering property of a certain class, the actual prop- 
erty subject to insurance changing from day to day as Jamison bought and sold 
cotton and received and delivered cotton with reference to which he held the rela- 
tion of bailee or trustee. But the appellee contends that the following clause of the 
policy, in connection with the provision already referred to, is sufficient to continue 
the insurance as to this cotton, notwithstanding the delivery of the compress re- 
ceipts to plaintiff : 


“Tt is understood and agreed to be a condition of this insurance that only ac- 
tual payment by cash, check or otherwise, together with the passing of a written 
delivery order and a transfer to purchaser, made on the books to be kept for that 
purpose by the management of the compress, warehouse or yard where said cotton 
is stored. shall constitute delivery of cotten purchased from seller to buyer; and it 
is further agreed that tickets, checks or receipts for cotton deliverable to bearer 
shall not be full evidence of ownership but must be verified by written delivery or- 
der and transfer on books, as hereinbefore previded.” 


Appellee asserted in his briefs, submitted on original hearing, that the record 
showed conclusively that no transfer of cotton to plaintiff was made on the, books 
of the compress company, and we disposed of the case on the assumption that this 
statement was correct. Appellant’s motion for rehearing challenges this conelu- 
sion, and we find on examination of the record that it is silent as to such matter. 
It therefore appears that the plaintiff failed to discharge the burden of showimy 
that his cotton was covered by the insurance at the time of the fire, and the judg- 
ment must be, for this reason, reversed. 


In view of another trial, however, and appellant’s insistence that even if there 
had been no transfer on the books of the compress company, nevertheless the pol- 
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icy would not cover the cotton, it becomes necessary to announce our conclusion 
as to such question. 

[3, 4] The first part of the provision quoted is obviously not applicable here, 
because it has reference to delivery from seller to buyer. The latter part is gen- 
eral, and it may be doubtful whether it is limited by the context to application only 
as between buyer and seller. The insurance company was evidently attempting to 
prescribe limitations as to the time when cotton would come within the protection 
of the policy, but the clause is also pertinent in determining when the property 
passed without its protection. Doubt as to the meaning of any of the terms should 
be resolved against the insurance company. Fidelity Union Insurance Co. v. Mi- 
tchell (Tex. Civ. App.) 249 S. W. 536. We therefore hold that the provision 
quoted is applicable to the facts of this case, if there had been no transfer of the 
cotton on the books of the compress company, and proceed to consider what would 
then be the liability of the insurance company for the loss. 

[5, 6] The case of Waring v. Indemnity Trust Co., 45 N. Y. 606, 6 Am. Rep. 
146, is the nearest in point of any authority we have been able to find on this ques- 
tion. In that case the insurance company insured Waring & Co., commission mer- 
chants, against loss or damage by fire to carbon oil belonging to them “or held in 
trust on commission, or sold but not removed, contained in bonded warehouse.” 
Waring & Co. sold certain of the oil which was stored with the United States 
bonded warehouse. They received their pay and delivered to the purchaser in- 
voices and gaugers’ certificates, so that as between the parties there was a complete 
delivery of the oil to the purchaser. The property was then destroyed by fire be- 
fore removal by the purchaser from the warehouse, and it was held that it fell 
within the terms of the policy; that Waring & Co. having originally had an insura- 
ble interest in the property might provide for protection of their customers until the 
property came into their actual possession, even at a time when Waring & Co. had 
ceased to have any actual interest in it. See, also, Lockhart v. Cooper, 87 N. C. 
149, 42 Am. Rep. 515. The clause of the policy above referred to, applied to the 
facts of this case, makes very much the same case as that decided by the New York 
court. Jamison had taken out the insurance for the benefit of himself and the 
plaintiff. The plaintiff was paying his pro rata part of the insurance. The policy, 
by express terms, as we have construed them, provided that it should continue in 
force until there was a transfer from Jamison on the books of the compress com- 
pany. It does not appear but that plaintiff actually paid Jamison for insurance 
covering the period of time during which this loss occurred; there had evidently 
been no settlement between Jamison and the plaintiff at the time of the fire. The 
principle prohibiting insurance in favor of one having no insurable interest therein 
is one of public policy. We can conceive of no reason founded on public policy 
that would prevent the continuance in force of this insurance until such time as by 
the express terms of the policy it passed from under its protection. 

[7-10] We pass to the consideration of the second question, to wit: The ef- 
fect of the settlement by Jamison on plaintiff's rights. The policy being in Jami- 
son’s name and the loss payable to him, he would have had the right to sue in his 
own name and recover the entire proceeds of the policy without the necessity of 
joining others, such as plaintiff in this case, who might have had an equitable inter- 
est in such proceeds. Southern Cold Storage Co. v. Dechman (Tex. Civ. App) 
73 S. W. 545; Allison v. Phoenix Insurance Co.,:87 Tex. 593, 30 S. W. 547; Strohn 
v. Hartford Firé Insurance Co., 33 Wis. 657-659. Ordinarily, also, the insurance 
company would be justified in dealing with the person to whom the policy was made 
payable and protected in any adjustment of loss under the policy made with such 
person. Parker v. Ross, 73 Tex. 633, 11 S. W. 865. If such person should fail in 
his duty to the beneficiaries in the matter of the collection of the insurance, he 
would, himself, be liable to them for the loss sustained on such account. Southern 
Cold Storage Company v. Dechman, supra; Johnston v. Charles Abresch Co., 123 
Wis. 130, 101 N. W. 395, 68 L. R. A. 934, 107 Am. St. Rep. 995; Cooley’s Briefs 
on the Law of Insurance, p. 3692. We think it true, also, that if the insurance 
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company knew of the rights of the beneficial owner and that they were being dis- 
regarded in the settlement, then such settlement would not protect it against the 
claim of such beneficiary. Parker v. Ross, supra; Duckett v. National Mechanics’ 
Bank, 86 Md. 400, 38 Atl. 983, 39 L. R. A. 86, 63 Am. St. Rep. 513; Perry v. Oer- 
man, 63 W. Va. 566, 60 S. E. 604, 15 L. R. A. (N. S.) 310, 129 Am. St. Rep. 1020; 
Mechem on Agency, § 2137. The insurance. company, in such case, would be a 
participant with the trustee in the breach of his duty to the beneficiaries. It 
reaped the benefit of such breach of duty, and under the authorities, would be, we 
think, liable to the beneficiary to the same extent as the trustee. 

[11, 12] The insurance company could not be forced to be subjected to sepa- 
rate suits by beneficial owners of parts of the insured property. Cleveland v. 
Heidenheimer, 92 Tex. 108, 46 S. W. 31; T. W. Ry. Co. v. Gentry, 69 Tex. 625, 8 
S. W. 98; Gutman v. Rogers (City Ct. N. Y.) 13 N.Y. Supp. 576; 20 R. C. L. 
665. And in any ordinary case we take it that the owners or representatives of 
all legal and equitable interests would be required to be made parties to any suit 
that a part owner might institute to secure his rights under the policy. But the 
facts of this case, we think, dispense with the necessity of making Jamison, who 
would have represented his own and all other interests in the property, a party to 
this suit, since the defendant, by its own showing, has settled with Jamison, and it 
thus appears that the plaintiff is the owner of the only unsatisfied claim on the 
policy. The amount paid in settlement deducted from the face of the policy leaves 
an amount more than sufficient to cover the loss on plaintiff's property, which was 
not taken into account in the settlement. No question as to parties has been raised, 
but we make this statement in view of the fact that what we have heretofore said 
would naturally suggest the question. 

[13] The proposition presenting objection to the testimony of the witness H. 
T. Evans, who testified as to the grade of the cotton, is overruled. The decision as 
to the qualification of one proposing to give opinion testimony is largely within the 
discretion of the trial court, and we find no abuse of that discretien in this in- 
stance. 

Other questions presented are not likely to arise on another trial, and we need 
not discuss them. 

Reversed and remanded. 
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ACCIDENT 


NATIONAL LIFE & ‘ACCIDENT INS. CO. v. WHITE. (8 Div. 589.) 
(Supreme Court of Alabama. Nov: 11, 1923. Rehearing Denied Nov. 22, 1923.) 
97 Southern Reporter, 914. 


4. INSURANCE — EVIDENCE HELD NOT TO PROVE THAT RELEASE 

WAS PROCURED BY FRAUD. 

In action on accident policy defended on the ground that plaintiff had released 
defendant from further liability, evidence held insufficient to prove that such re- 
lease was procured by fraud. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Lauderdale County; Chas. P. Almon, Judge. 

Action on a policy of accident insurance by Emanuel White against the Na- 
tional Life & Accident Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Transferred from Court of Appeals under Acts 1911, p. 449, § 
6. Reversed and remanded. 


Defendant’s plea 5 is as follows: 


“(5) For further plea the defendant says that, within 90 days after said al- 
leged accident and on, to wit, the 17th day of November, 1920, the plaintiff fur- 
nished the defendant a proof of loss, claiming a total disability from the 27th day 
of October, 1920, to the 4th day of November, 1920, and claiming a partial dis- 
ability from the 4th day of November, 1920, to the 12th day of November, 1920. 
The defendant alleges that thereupon it paid to the plaintiff, by its voucher check 
No. 36596, the sum of $12.50. And the defendant alleges that on the back of said 
voucher check there was stamped the following: “In full settlement of all claims 
under policy No. 117593 on account of any injury sustained or illness or disease 
contracted prior to the date of this voucher check,’ and that following said statement 
on the back of said voucher check was printed the following: ‘The payee by his 
indorsement acknowledges receipt of the amount of this check in full settlement of 
the items and for the purpose described above,’ following which is the indorsement 
and signature of Emanuel E. White, the plaintiff. And defendant alleges that the 
policy sued on is numbered 117593, wherefore plaintiff should not recover.” 


Plaintiff's replication 5 is as follows: 


“(5) In answer to plea numbered 5, plaintiff says that to the best of his knowl- 
edge and belief he did not sign any such paper releasing the defendant from any 
and all indemnities which might accrue under the policy by reason of the accident 
alleged in the complaint in this case, and that if he did sign any such paper his said 
signature was obtained by fraud or misrepresentation on the part of the defendant 
through their agents. That it was not intended by plaintiff or by-said agents of the 
defendant company that said release should eperate further than as to the parti- 
cular weekly indemnity which was being paid, and that the paper signed by plain- 
tiff when he received the one weekly payment was the same kind of paper that he 
had always signed when receiving any one weekly indemnity under the said policy, 
and the defendant company gave plaintiff reason to believe that he was only re- 
leasing the company for the one weekly indemnity. And for further answer to said 
plea plaintiff says that the defendant waived any rights they may have had by rea- 
son of said alleged release by subsequently tendering to plaintiff one week’s in- 
demnity for partial disability.” . 


Charge 2, given at plaintiff's request, is as follows: 
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“(2) I charge you, gentlemen of the jury, that, if you believe the defendant 
or its agents refused to provide plaintiff with the necessary forms to fill out, when 
they were called for, then the defendant waived their rights as to notice and re- 
port.” 


Bradshaw & Sims, of Florence, for appellant. 
J. Fred Johnson, Jr., of Florence, for appellee. 


ANDERSON, C. J. [1-3] Whether or not the defendant's special plea 5, setting up 
a release, would have been sufficient if tested bv demurrer, Code 1907,-§ 3973, we 
need not decide as the same was proven without dispute, and the defendant was 
entitled to the general charge, unless the evidence supported the material aver- 
ments of the plaintiff's replication to said plea. The replication No. 5 neither denies 
nor confesses the execution of the release, but seeks to avoid same, if it was exe- 
cuted, and was bad as against an appropriate demurrer. Cen. of Ga. v. Williams 
200 Ala. 75, 75 South. 401; Smith v. Agee, 178 Ala. 627, 59 South. 647, Ann. Cas 
1915B, 129. The replication also, in the conjunctive, seeks to set up fraud in pro- 
curing the release if it was given; that it was not intended that the paper signed by 
plaintiff was to cperate as a release of the entire claim, but related only to the 
weekly indemnity then paid; and that it was the same kind of paper that he had 
always signed when receiving other weekly indemnity. The said replication also 
sets up a waiver of all rights of the defendant under the reléase by subsequently 
tendering to the plaintiff one week’s indemnity for partial disability. While this 
replication was not only demurrable as above suggested, and was also bad for set- 
ting up several separate and distinct answers to the plea, if in the disjunctive, still 
these defenses seem te be in the conjunctive, and, whether the replication be bad 
or not, an appropriate demurrer was not interposed, or, if it .was, is not insisted 
upon in brief of counsel, so we must consider the same as an answer to said plea 5 

|4] There was no proof as to the first averment, as the undisputed evidence 
shows that plaintiff did sign the release, and that there was no fraud on the part 
ot defendant's agents in procuring said signature. While the plaintiff testified that 
the release signed was the same “sort of check I always got when | got my weekly 
indemnity,” there was no proof that he got other weekly indemnities, and, if it be 
inferred that he did, they may have been for a separate and distinct injury, which 
may have been entirely covered by but one week's indemnity. In other words, said 
other checks may have been in full of the claim instead of a partial payment merely. 
Moreover, the statement signed by the plaintiff recites that he had never previously 
made a claim for indemnity under an accident or health policy. Nor was there any 
proof of a waiver of the release by the defendant by subsequently tendering plain- 
tiff one week’s indemnity for partial disability as averred in the last part of said 
replication. The defendant having proved its plea 5, and the plaintiff having failed 
to offer proof in support of the material averments of his replication to said plea, 
the trial court erred in refusing the general charge requested by the defendant. 

The trial court also erred in giving charge 2 at the request of the plaintiff, as 
it, in effect, assumes that the blanks were called for after the check was given 
when the evidence was in sharp conflict as to this fact. 

The judgment of the circuit court is reversed, and the cause is remanded. 

Reversed and remanded. 


Sayre, Gardner, and Miller, JJ., concur. 
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GREAT EASTERN CASUALTY CO. v. SCHWARTZ. (No. 17.) 
(Court of Appeals of Maryland. June 26, 1923.) 
122 Atlantic Reporter, 647. 


1, INSURANCE — NOT AVOIDED BY MISSTATEMENT IN APPLICA- 

TION NOT MATERIAL AND MADE IN GOOD FAITH. 

A misstatement of facts, in an application for health insurance, concerning the 
condition of the applicant's health, if made in good faith by applicant and not ma- 
terial to the risk, will not invalidate the policy. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


2. INSURANCE—QUESTIONS OF FALSITY, MATERIALITY; AND GOOD 
FAITH IN REPRESENTATIONS BY INSURED HELD FOR THE 
JURY. 

The questions of falsity, materiality, and good faith in representations by the 
insured, in his application for insurance, as to his health, are ordinarily to be de- 
termined by the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3. INSURANCE — BURDEN OF PROOF ON INSURER AS TO REPRE- 
SENTATIONS BY INSURED. 
The burden of proof is on the insurer to establish the falsity, materiality, and 
lack of gocd faith in representations made by insured, in his application for insur- 
ance, concerning his health. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


4. INSURANCE — INSURER ESTOPPED TO RELY ON FACTS WHICH 

ARE DISREGARDED BY ITS AGENT AS NOT MATERIAL. 

Where the facts stated by an applicant for insurance to the insurer’s author- 
ized agent are disregarded by the agent as not material, the insurer is estopped to 
rely upon such facts to defeat a recovery. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


5. INSURANCE — WHERE EVIDENCE WOULD WARRANT A RE- 

COVERY, CASE HELD PROPERLY SUBMITTED TO JURY. 

In an action on an insurance policy, a request to have the case withdrawn from 
the jury was properly denied where the jury could find that statements in the appli- 
cation were made in good faith and were not material and that plaintiff reported 
the fact of his having had bronchitis, but that the agent treated this as not ma- 
terial to the risk. 

(For cther cases, see Insurance, Dec. Dig. § 668[15].) 


6. INSURANCE—AN INSTRUCTION THAT BRONCHITIS, WITH SPIT- 
TING OF BLOOD, WAS MATERIAL TO RISK IN POLICY OF INSUR- 
ANCE, HELD RIGHTLY REFUSED. 

An instruction that bronchitis, with spitting of blood, was material to the risk 
in a policy of insurance, /ield rightly refused, where expectoration was of short 
duration and had not been serious, and was reported to insurer’s agent, who sol:- 
cited the application and decided that it was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


7. INSURANCE — INSTRUCTION AS TO RIGHT OF CANCELLATION 
AFTER CLAIM MADE PROPERLY REFUSED. 


An instruction that notice of cancellation and tender of repayment of premiums 
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on health insurance policy, after plaintiff's claim had been presented, would be. suf- 
ficient to prevent its enforcement, held properly refused. 


(For other cases, see Insurance, Dec. Dig. § 669[3].) 


10. INSURANCE—WAIVER OF OBJECTION TO NOTICE OF INSURED’S 
ILLNESS HELD SHOWN SUFFICIENTLY TO ADMIT EVIDENCE OF 
NOTICE. 

There was a sufficient basis for the theory that any objection to notice of in- 
sured’s illness given by him after the time specified in the policy was waived to 
admit evidence of giving of such notice, where, after receipt of such notice, a re- 
newal premium was accepted and the policy was renewed, and still later the policy 
was declared rescinded and void for misstatements in the application without any 
objection because of delay in giving the notice. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from Baltimore Court of Common Pleas; Henry Duffy, Judge. 

“To be officially reported.” 

Action by Louis Schwartz against the Great Eastern Casualty Company, a cor- 
poration. Judgment for plaintiff, and defendant appeals. 


Argued before Boyd, C. J., and Thomas, Pattison, Urner, and Offutt, JJ. 


Allan Cleaveland, of Baltimore (Horton S. Smith, of Baltimore, on the brief) 
for appellant. 


Herbert L. Grymes and Arthur L. Jackson, both of Baltimore, for appellee. 


Urner, J. In the application for the policy of health insurance on which this 
suit is brought the applicant subscribed to the following statements : 


“I am in whole and sound and healthy condition mentally and physically.” 

“I have not had during the past seven years, nor have I now, any bodily or 
mental infirmity, defect, or sickness.” 

“T have not during the past seven years been disabled nor received medical or 
surgical attention or advice.” , 

“No application ever made by me for accident, sickness, or life insurance has 
been declined.” 


The defense to the suit is that each of the quoted representations was false 
and material, and that the insured is therefore not entitled to recover on the policy 
under the law and in view of the fact that his application contained the following 
initial clause: 


“I hereby apply for a policy to be based upon the following representation of 
facts. I understand and agree that the right to recovery under any policy which 
may be issued upon the basis of this application shall be barred in the event that any 
one of the following statements, material either to the acceptance of the risk or to 
the hazard assumed by the company is false, or in the event that any one of the 
following statements is false and made with intent to deceive.” 


The policy was issued on the day of the application, which was prepared and 
signed on December 6, 1919. The insurance was against disability resulting from 
sickness. For a total disability from that cause the policy provided that weekly 
payments of $50 should be made during a period of net more than one year. There 
was also a provision for hospital and medical expenses. According to its terms 
the policy was to expire at the end of 12 months from its date. While it was in 
force, as the insured claims, he contracted pulmonary tuberculosis, and has suf- 
fered _a total and continuing disability, caused by that disease, since October 14, 
1920. 
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In this action on the policy, to recover the weekly payments, and the expenses 
for which it provided, the insured obtained a judgment tor $3,250 from which the 
insurer has appealed. 

There‘is evidence in the record tending to prove that the plaintiff did not have 
tuberculosis, but was in good health at the time of the issuance of the policy; that 
he had formerly had bronchitis, and had expectorated blood occasionally on ac- 
count of a throat condition, which had been relieved; that in answer to the ques- 
tions as to his condition then and previously the plaintiff said he had been treated 
by several doctors for bronchitis, but the agent advised against making any refer- 
ence to this fact in the application for the reason that the insurance company did 
not “consider bronchitis as a serious illness”; and that accerdingly the agent wrote 
on the application form, opposite the printed statements we have quoted the words 
“no exceptions’;.the plaintiff having further stated that he had not previously 
made any application for accident, sickness, or life insurance which had been re- 
fused. : 
It was testified by the defendant’s agent who had charge of the transaction that 
the plaintiff, when his application was being prepared, made no reference to his hav- 
ing been treated for bronchitis, and there was testimony for the defense tending to 
prove that he had incipent tuberculosis at that time. The evidence was, therefore, 
in conflict upon the questions as to whether the plaintiff had tuberculosis when he 
applied for the insurance, and as to whether the fact that he had received medical 
treatment for bronchitis was communicated to the defendant's agent and was 
ignored in the application at his instance and because of his assurance that it was 
not material. The only proof on the subject of any pricr application by the plain- 
tiff for accident, health, or life insurance was his own testimony to the effect that 
about 12 or 15 years previously he made an application for life insurance, but he 
could not remember whether he was examined, and he did not afterwards see the 
agent by whom the insurance was solicited. 

The case is subject to the following principles of law, with which the contract 
between the parties is consistent : 

[1] A misstatement of fact in an application for insurance of the kind here 
considered, if made in good faith by the applicant, and if not material to the risk, 
does not afford a valid ground of defense to a suit on the policy. 

[2, 3] The questions of falsity, materiality, and good faith in such representa- 
tions are ordinarily to be determined by the jury, and the burden of proof is upon 
the defendant as to such issues. 

[4] When facts, as to the materiality of which there may be a legitimate ques- 
tion, are stated by the applicant to the authorized agent of the insurance company, 
and, are disregarded in the application because of his decision that they are not 
material, the company is estopped to rely upon such facts to defeat a recovery. 

These propositions are supported by the cases of Aftna Life Ins. Co. v. Millar, 
113 Md. 686, 78 Atl. 483; Dulany v. Fidelity & Casualty Co., 106 Md. 17, 66 Atl 
614; Mutual Life Ins. Co. v. Mullan, 107 Md. 457, 69 Atl. 385; Monahan v. Mutual 
Life Ins. Co., 103 Md. 145, 63 Atl. 211, 5 L. R. A. (N. S.) 759; Md. Casualty Co. 
v. Gehrmann, 96 Md. 634, 54 Atl. 678; and by Code, art. 23, § 213. 

The sole instruction which appears to have been granted at the plaintiff's re- 
quest was to the effect that the burden was on the defendant to prove its assertion 
that he had tuberculosis when the policy of insurance was issued. This was a proper 
instruction. 

[5] The four prayers of the defendant to have the case withdrawn from the 
jury were rightly refused because of the presence in the record of evidence from 
which the jury could find that the plaintiff did not have tuberculosis when he ap- 
plied for the insurance; that he made in good faith the statements contained in his 
application; that he reported the fact of his having had bronchitis and of having 
been given medical attention for it; and that it was not material to the risk and was 
so declared and treated by the defendant’s agent who wrote the application, de- 
livered the policy, and collected the premiums, and because the evidence did not 
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conclusively prove the fact or materiality of a declination of the plaintiff's appli- 
cation for life insurance 12 or 15 years previously, as mentioned in his testimony. 

The defendant's sixth, seventh, eighth, and seventeenth prayers, which the court 
refused, were sufficiently covered in theory by its fifth, ninth, twelfth, and eight- 
eenth prayers, which were granted. 

The tenth and eleventh prayers of the defendant were objectionable and prop- 
erly refused because they segregated a part of the testimony of a witness and util- 
ized it as the basis of a binding instruction that the application for the insurance 
contained a material misrepresentation. 

[6] By the’ defendant’s thirteenth prayer it was proposed to have the jury 
instructed that “bronchitis was spitting of blood” was material’ to the risk, not- 
withstanding the proof to the effect that the expectoration of blood had been of 
comparatively short duration, and that the bronchitis had not been serious and had 
been reported to the defendant’s agent, who solicited and prepared the application, 
and had been decided by him to be immaterial. The trial court was right in declin- 
ing to control that judgment of the jury as to the materiality of the facts to which 
this prayer refers. 

|7] The fourteenth and sixteenth prayers of the defendant were granted, and 
its fifteenth prayer, which was refused, set forth the inadequate theory that notice 
of the cancellation of the policy and tender of repayment of the original and re- 
newal premiums, after the plaintiff's claim had been presented, would be sufficient 
to prevent its enforcement. 

[8] In addition to the prayers already discussed, which were submitted just 
before the court adjourned for the day, after all the evidence had been introduced, 
the defendant offered the next morning six prayers which the court declined to re- 
ceive at that period of the trial, upon the ground that the large number. previously 
filed ought to be sufficient. It is not necessary to determine whether the court ex- 
ceeded the limits of a sound discretion in refusing to receive the additional prayers 
under the circumstances, because from our examination of them, as incorporated 
in the record by the court’s direction, we are of the opinion that none of them 
could properly have been granted if they had been considered. Three of these 
prayers assume the materiality of the statements made by the plaintiff to the de- 
fendant’s agent but omitted by him from the application. The evidence in the case 
is not such as to warrant that assumption as a matter of law. It does not prove 
conclusively the falsity of the statements and the materiality of the facts on ac- 
count of which the claim under the policy is resisted, as was the case in Loving v. 
Mutual Ins. Co., 140 Md. 173, 117 Atl. 323; Eagle, Star & British Dominions Ins. 
Co. v. Main, 140 Md. 220, 117 Atl. 571; Mutual Life Ins. Co. v. Willey, 133 Md. 
665, 106 Atl. 163, and Forwood v. Prudential Ins. Co., 117 Md. 254, 83 Atl. 169 
The other supplemental prayers disregard one or more of the principles which we 
have stated as applicable to the case. 

The record contains 66 exceptions to rulings on the admissibility of evidence 

[9] The first 3 exceptions were taken on the ground that, without previous 
proof of agency for the defendant, testimony was admitted as to the acts and state- 
ments, when the plaintiff's application was prepared, of the insurance broker by 
whom it was solicited. Proof of the agency appeared in print upon the application 
form, which the defendant furnished and which was in evidence when the testi- 
mony as to the agent’s conduct and declarations was being introduced. The agency 
was otherwise amply proved. 

The fourth, ninth, tenth, eleventh, and twelfth exceptions relate to testimony 
by the plaintiff as to his discovery, about eight months after the policy was issued, 
that he had tuberculosis, and as to how he learned of that fact. There was no error 
in the admission of the testimony on that subject. 

[10] It was the purpose of the fifth. sixth, seventh, and eighth exceptions to 
have the court exclude testimony of the plaintiff as to notice of his illness given by 
him to the agent through whom the insurance had been procured. The notice was 
given about two months after the plaintiff’s illness is said to have originated. The 
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policy called for such a notice within ten days after the commencement of disability 
from the illness. A formal notice was sent on one of the defendant’s printed forms 
about a month after the informal notice just mentioned. Subsequently a renewal 
premium payment was accepted from the plaintiff, and the policy was renewed for 
another year. Still later the defendant wrote the plaintiff a letter inclosing the 
amount of the premiums paid and declaring the policy to be “rescinded and void” 
on the ground that “various statements” in the application were untrue. No objec- 
tion to the plaintiff’s claim was made at that time, or to any earlier period, because 
of any delay in the notices which had been received. There was consequently a 
sufficient basis for the theory that any such objection to the notice had been waived. 
M. & M. Trans. Co. v. Eichberg, 109 Md. 211, 71 Atl. 993, 130 Am. St. Rep. 524; 
Citizens’ Mutl. F. Ins. Co. v. Conowingo Bridge Co., 113 Md. 430, 77 Atl. 378; 
Produce Exchange v. N. Y., P. & N. R. R. Co., 122 Md. 231, 89 Atl. 437. The 
question of waiver was submitted to the jury by an instruction granted at the de- 
fendant’s own request. In support of the exceptions last referred to it was also 
urged that the proof was insufficient as to the authority of the broker by whom the 
notices were received to act as agent of the defendant for that purpose. But we 
think the evidence of the agency was sufficient. 

The thirteenth, fourteenth, and fifteenth exceptions relate to interviews of the 
plaintiff and the agent of the defendant in regard to the action of the latter in de- 
claring the policy rescinded. The rulings on those exceptions appear to be free 
from error. 

Exceptions 16 to 24, 34, 65, and 66 raise questions which are not sufficiently 
important to require separate discussion. No reversible error has been found in 
any of the rulings to which they refer. 

{11, 12] The twenty-fifth, twenty-sixth, twenty-seventh, and thirty-fifth to 
fifty-seventh exceptions relate to inquires on behalf of the defendant as to the cir- 
cumstances and result of an application by the plaintiff to another company for life 
insurance nine days after the issuance of the policy sought to be enforced in this 
suit. Some of these questions were simply whether the later application was ac- 
cepted or rejected. It is clear that evidence as to the action of the other company, 
based upon the reports and opinions of its representatives, was properly excluded. 
Most of the exceptions of this class were taken because of the refusal of the court 
below to admit testimony as to what answers were made by the plaintiff to questions 
about his existing and prior state of health when he made the subsequent applica- 
tion for insurance on his life. This testimeny had been taken under a commission, 
ard consisted of the depositions of the medical examiner and the medical inspector 
of the life insurance company. It appears from the answer of the medical examiner 
to one of the interrogatories, to which no objection was interposed, that the plain- 
tiff represented himself at that time to be in good health. This was entirely con- 
sistent with what he said on the same subject in his application for the insurance 
with which this suit is concerned. If his statements on the later occasion as to his 
previous physical condition, and the medical treatment he had received, were ma- 
terially inconsistent with those made at the time of his first application, they would 
seem to be admissible, when proved by the person to whom they were made, as re- 
flecting upon the plaintiff's credibility. But we are unable to learn from the record 
that it was proposed to prove such an inconsistency. No proffer appears to have 
been made to that end, and the portions of the depositions admitted without objec- 
tion tend to support the opposite theory. As the case is presented by the record no 
adequate reason is apparent for a reversal of the judgment because of the rulings 
on the exceptions relating to the plaintiff's subsequent application for other insur- 
ance 

[13] The twenty-eighth and twenty-ninth excepticns were to the refusal of the 
court to permit inquiries, on the cross-examination of a physician, as to whether 
his opinion on the subject of the plaintiff's health, when the policy sued on was is- 
sued, would be affected if he were told that other physicians. who had not testified. 
had reached certain conclusions as the result of their examination of the plaintiff 
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at different periods. The witness was testifying as to his own observation and diag- 
nosis of the plaintiff’s condition prior and subsequent to the particular period under 
inquiry. No error was committed in the refusal to require the witness to adopt 
conclusions attributed to other physicians. 

In its rulings, on the thirtieth, thirty-first, thirty-second, and thirty-third excep- 
tions the trial court declined to permit what it regarded as unnecessary repetition 
in the cross-examination of one of the witnesses. These exceptions disclose na 
sufficient ground for a reversal. 

The only remaining exception is the sixty-fourth, relating to evidence in re- 
buttal which we think was properly admitted. 

Judgment affirmed, with costs. 


Vol, LXII. 
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NATIONAL MUT. INS. CO. OF CELINA, OHIO, v. BALES Et At. 
(No. 11615.) 
(Appellate Court of Indiana, Dvision No. 1. Nov. 22, 1923.) 
141 Northeastern Reporter, 481. 


4. INSURANCE—PURCHASE UNDER CONDITIONAL SALES NOT CON- 

CLUSIVE OF FALSITY IN STATEMENTS OF OWNERSHIP. 

The fact that insured had purchased automobile under a conditional sale con- 
tract was not conclusive that his statements in proofs of loss as to his ownership 
of the automobile were false, since seller had the right to treat the sale as abso- 
lute and give him full title. 


(For other cases, see Insurance, Dec. ‘Dig. $ 665[3].) 
5. INSURANCE—DISCREPANCY NOT CONCLUSIVE OF FALSE SWEAR- 
ING. : 
A discrepancy in the amount of loss sustained in two proofs of loss held not te 
conclusively show that the insured was guilty of false swearing. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, Vigo County; Jchn E. Cox, Judge. 
On petition for rehearing. Petition denied. 
For former opinion, see 139 N. E. 703. 


BaTMAN, J. [1, 2] Appellant, in a brief in support of its petition for a reltear- 
ing, has contended se earnestly that the court “brushed aside” one of the principal 
questions presented on appeal, viz. the effect of alleged false swearing of appellee, 
Bales, in the two proofs of loss submitted by him, with reference to the ownership 
of the automobile and the amount of loss sustained, that we have carefully reviewed 
its original brief, to ascertain if there is any possible merit in this claim. Such 
review discloses that appellant failed to present any such question in its original 
brief, because of a failure to set out therein, in the recital of the evidence, as the 
rules require, the contents cf such proofs of loss or the substance thereof, and be- 
cause of a failure to direct any proposition or point to such question, as the rules 
also require. Such failure amounted to a waiver of the question stated. In fact 
an omission in either ef such respects would have worked the same result. Goshen 
Milling Co. v. Bailey (1917) 186 Ind. 377, 114 N. E. 869; State ex rel. v. McNelis 
(1919) 72 Ind. App. 231, 122 N. E. 690. 

[3-5] Moreover, as a further evidence of such waiver, we find the following 
statement in appellant's original brief: 


— 


“As to the one vital point in this case, that is, whether or not Bales had an un- 
conditional or scle ownership in the car at the time it was delivered to him by 
Nichols & Wright, and at the time of the fire, there is absolutely no conflict in the 
evidence.” 


The question relating to the alleged false swearing having been waived in the 
original brief cannot now be presented for the first time on petition for a rehear- 
ing. Federal, etc., Ce. v. Schlosser (1917) 66 Ind. App. 199, 114 N. E. 875, 116 N. 
FE. 759. However, we may add in passing, that we entertain grave doubts if appel- 
lant could have prevailed on the question which it now seeks to present, even if it 
had been properly before us when the original opinion was prepared, for the fol- 
lowing reasons : 
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(1) Appellee Bales may have been the sole and unconditional owner of the 
automobile, notwithstanding he purchased the same under a conditional sale con- 
tract from his co-appellees, as they had the jright to treat the sale as absolute, 
thereby giving the purchaser full title. Turk v. Carnahan (1900) 25 Ind. App. 125, 
57 N. E. 729, 81 Am. St. Rep. 85; Jessup v. Fairbanks, etc., Co. (1906) 38 Ind. 
App. 673, 78 N. E. 1050; Swain v. Schild (1917) 66 Ind. App. 156, 117 N. E. 933; 
Schneider v. Daniel (1921 Ind.) 131 N. E. 816, 17 A. L. R. 1410. The court may 
have found that this was done, based on the evidence which shows that the vendors 
of the automobile called the agent of appellant and requested that he write the pol- 
icy in suit in the name of Bales, with a “loss payable clause” in their favor. 

(2) A discrepancy in the amount of loss sustained, as appears in the two proofs 
of loss, or as appears between either, and the actual loss proven, does not show 
conclusively that appellee Bales was guilty of false swearing, in the light of the 
following authorities: 13 Am. & Eng. Ency. of Law (2d Ed.) 344; Hodge v 
Franklin, etc., Co., 111 Minn. 321, 126 N. W. 1093; Hirschman v. Fireman's, etc 
Co. (City Ct. N. Y.) 123 N. Y. Supp. 781; Stone v. Hawkeye Ins. Co., 68 lowa 
737, 28 N. W. 47, 56 Am. Rep. 870; Erman vy. Insurance Co., 35 La. Ann. 1095. 

[6] It follows, therefore, that the trial court may have found that appellant 
had not sustained its defense, based on false swearing, and, since there is some 
evidence to support stich a finding, we must assume en appeal that it was so found 
See, also, the following, as to when false swearing may not be a defense. 26 C. J. 
385; Maher v. Hibernia Ins. Co., 67 N. Y. 283; Pearman v. Farmers, etc., Ins. Co 
(Mo. App.) 214 S. W. 292; Fuhrman v. Sun Ins. Office, 180 Mich. 439, 147 N. W 
618, Ann. Cas. 1916C, 466; Rohrbach v. A®tna, etc., Co., 62 N. Y. 613. 

Other questions presented by appellant were fully considered and determined in 
the original opinien, and, upon reviewing the same, we adhere to the conclusions 
there announced. 

Appellant’s petition for a rehearing is therefore denied. 


8 ES 
MATHEWS v. BLOOMFIELD er at. 


(Supreme Judicial Court of Massachusetts. Essex. Nov. 27, 1923.) 


141 Northeastern Reporter, 494. 







2. INSURANCE—LIABILITY POLICY 

BILE AT TIME OF ACCIDENT. 

A policy insuring autemobilist against loss from operation of his automobile 
as a pleasure car, subject to call from the garage only, did not protect the owner. 
where a person talking with the owner at his garage about hiring an automobile 
asked for the driver, who was absent, and a little later the driver went to the shop 
of such person and arranged to take him for a ride, and when at his house was en- 
gaged by still another person, whose party he was driving at the time of the acci- 
dent. 


HELD NOT TO COVER AUTOMO- 


(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE — INJURED PARTY MUST SHOW LIABILITY POLICY 
COVERED ACCIDENT, IN SUIT AGAINST INSURER TO ENFORCE 
PAYMENT. 

In suit against insurer of automobilist against liability, to enforce payment of 

a judgment for personal injuries against the automobilist, plaintiff must show that 

the accident was covered by the pelicy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


S 


Appeal from Superior Court, Eseex County; P. M. Keating, Judge. 
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Suit in equity by C. Eva Mathews against Meyer Bloomfield and the Travelers’ 
Insurance Company to enforce payment by the insurer under an accident policy of 
a judgment for personal injuries against the other defendant. Decree in favor of 
the insurer, and plaintiff appeals. Affirmed. 


A. B. Rigney, of Boston, for plaintiff. 
L. C. Doyle, of Boston, for defendant Travelers’ Ins. Co. 


Ruoe, C. J. This is a suit in equity to enforce payment of a judgment for per- 
sonal injuries, recovered by the plaintiff against the defendant Bloomfield through 
the latter’s negligence in the operation of his automobile, from the defendant insur- 
ance company which had issued to Bloomfield a policy of accident insurance against 
losses arising from such injuries. The case was tried before a judge of the superior 
court who filed a statement of his findings of fact and entered a decree dismissing 
the bill. The plaintiff's appeal brings the case here. 


[1] No-evidence being reported, the findings of fact must be accepted as final. 
The only question to be decided is whether the automobile was at the time the plain- 
tiff received her injuries covered by the accident insurance policy issued to Bloom- 
field by the insurance company. That policy insured Bloomfield against loss or lia- 
bility growing out of the operation of the automobile if it was a pleasure car, and 
not a taxicab, and if it was subject to call from the garage only. 

The pertinent facts are that one Bowen drove this automobile for Bloomfield 
for pleasure parties, and when not so engaged used it as a taxicab for some time 
before the day of the injury to the plaintiff. A few days before the injury one 
Louis talked with Bloomfield at his garage about hiring an automobile for a ride 
and asked for Bowen, who was absent. A little later Bowen, by Bloomfield’s direc- 
tion, went to the shop of Louis and arranged to take the latter and his party for a 
ride on the following Sunday to a nearby lake. Pursuant to that arrangement 
Bowen on Sunday morning went to the house of Louis and while there was en- 
gaged by another person named Spencer (who was net a member of Louis’ family 
or of the party for which Louis had arranged the ride) to take him and his com- 
panions for a ride after returning from the trip to the lake with Louis and his party 
Bowen did so, and after giving Spencer and his companions a ride of considerable 
length left them also at the lake. Then he took Louis and his party home, re- 
turned to the lake for Spencer and his companion, and was driving with them in 
the automobile when the injury to the plaintiff occurred. The automebile was not 
being operated as a jitney or as a taxicab on the day of the accident. The judge 
found that it was not being operated upon call from the garage. 


[2, 3] The last fact follows as an irresistible consequence of the other facts 
It is found also as an independent fact. The trip for Louis was not on call from 
the garage. The entire arrangement for that was made between Bowen and Louis 
at the latter’s shop. The trip for Spencer and his companions was not made as a 
result of any call from the garage, but by conference at or near Louis’ house. It 
is plain that the terms of the policy issued by the insurance company did not pro- 
tect Bloomfield at the time the plaintiff received her injury. The plaintiff must 
show that the accident was covered by the policy before she can prevail. We can 
only construe and apply the terms of the policy. It cannot be stretched to include 
an accident not within the fair meaning of the words of the insurance contract. It 
is plain that the plaintiff has failed to show that the policy insured Bloomfield at the 
time the accident occurred. Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A 
L. R. 1374; Williams v. Nelson, 228 Mass. 191, 117 N. E. 189, Ann. Cas. 1918D, 538 

Decree affirmed. 
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JOHNSON v. UNITED FIREMEN’S INS. CO. OF PHILADELPHIA. 
(New York Supreme Court, Appellate Division, Fourth Department. December 


’ 


201 New York Supplement, 802. 


1. INSURANCE—INSURER HAS BURDEN OF PROVING THAT INSURED 
FAILED TO PROTECT PROPERTY AFTER DAMAGE. 
In an action on a policy insuring automobile against theft, insurer has the bur- 
den of proving that insured failed to protect his property after loss or damage. 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 


2. INSURANCE — POLICY HELD NOT TO REQUIRE INSURED TO 

GUARD AUTOMOBILE PRIOR TO FIRE OR THEFT. 

A provision of a fire and theft policy on automobile, that, in the event of loss 
or damage occasioned by peril insured against, insured shall protect the automobile 
from further loss or damage, does not impose a duty on insured to guard the auto- 
mobile until there has been a fire or theft; hence insured was not required to guard 
the accessories during the interval of a few hours after the automobile collided 
with and was damaged by a locomotive. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 


Appeal from Chautauqua County Court. 

Action by Carl A. Johnson against the United Firemen’s Insurance Company 
of Philadelphia. From a judgment of the County Court, affirming a judgment of 
the City Court of Jamestown for defendant, rendered on a verdict, plaintiff ap- 
peals. Judgments reversed on the law and the facts, and a new trial granted in the , 
City Court. 


Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 


Jackson, Manley & Herrick, of Jamestown (Henry S. Manley, of Falconer, 
of counsel), for appellant. 

Mott & Ottaway, of Jamestown (Lee L. Ottaway, of Jamestown, of counsel), 
for respondent. 


CiarK, J. This is an action on a policy of insurance which contained a clause 
providing for protection to the assured from the perils of theft of his property. 
The case was tried originally in the City Court of Jamestown, and resulted in a 
verdict in favor of defendant, and from the judgment entered thereon plaintiff ap- 
pealed to the Chautauqua County Court, and the judgment was affirmed. 

The policy was issued on plaintiff's automobile and provided that the policy 
covered the automobile and accessories in case they were stolen. The policy also 
provided that in the event of loss or damage the assured should protect the property 
from further loss or damage. On the evening of September 4, 1922, when plaintiff 
was returning to his home from a dance, in company with three young women, his 
car was wrecked as the result of a collision with a train on the Erie Railroad. 

Immediately after the wreck plaintiff and his friends were taken to their homes 
in Jamestown ; the automobile in the meantime being left by the side of the railroad 
track, where it had been in collision with a train. After leaving his companions, 
plaintiff rerturned to the scene of the accident in less than two hours after it oc- 
curred, and discovered that during his temporary absence many of the parts be- 
longing to the automobile had been stolen, and he brings this action under the theft 
clause of the policy, to recover the value of such articles. 
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[1] By its answer defendant alleges that plaintiff failed to carry out the condi- 
tions of the contract of insurance, in that he failed to remove the automobile for a 
long period of time after the accident, and that whatever loss was incurred by plain- 
tiff resulted entirely from his failure to protect his property from theft, robbery, 
and pilferage. This was an allegation of a breach of an agreement on the part of 
plaintiff to protect the property in case of loss, as provided in the policy, and the 
burden of proving such breach was on the defendant. Black v. London Guaranty 
& Accident Co., 190 App. Div. 219, 180 N. Y. Supp. 74; Jacobs v. Northwestern 
Life Assurance Co., 30 App. Div. 285, 51 N. Y. Supp. 967, affirmed 164 N. Y. 582, 
58 N. E. 1088. 

[2] I am persuaded that plaintiff was not obliged to guard the property in 
question until there had been either a fire or a theft. The so-called salvage clause 
of the policy provides: 


“In the event of less or damage occasioned by a peril insured against herein, 
the assured shall protect the property from further loss or damage, and any such 
further loss or damage occurring directly or indirectly from a failure to protect 
shall not be recoverable under this policy.” 


This obligation to protect arose after there had been a fire or theft, as the 
above clause of the policy clearly points out. Up to the time plaintiff met with 
the accident there had been no theft of his automobile, or any of its accessories 
During a reasonable and temporary absence the principal part of the loss by theft 
occurred. After returning from Jamestown, where he had left his guests, plaintiff 
discovered that portions of his automobile had'been stolen. It was then that the 
obligation to guard the property attached, but before there had been a theft there 
was no such obligation, for the reason that the salvage clause provides in so many 
words : 


“That in the event of loss or damage occasioned by a peril insured against 
herein, assured shall pretect the property from further loss,” etc. 


There is no pretense that any considerable loss occurred after the theft of 
the article during plaintiff's temporary absence from the wreck.. The judgments 
should be reversed on the law and the facts, and a new trial granted in the City 
Court of Jamestown, with costs to appellant to abide the event. 

Judgment of Chautauqua County Court, and judgment of Jamestown City 
Court, reversed on the law and facts, and new trial granted in the Jamestown City 
Court, with costs in this court and in the County Court to the appellant to abide 
the event. All concur. 

ee 


SININCROPE et at. v. HARTFORD FIRE INS. CO. 
(New York Supreme Court, Appellate Division, Fourth Department. November 
14, 1923.) 
201 New York Supplement, 615. 


2. INSURANCE — FURNISHING PROOFS OF LOSS HELD CONDITION 

PRECEDENT TO INSURER'S LIABILITY. 

The requirement of an automobile theft policy that insured furnish verified 
proofs’ of loss within 60 days is a condition precedent to insurer’s liability there- 
under, unless waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

3. INSURANCE—LOCAL AGENT OR EMPLOYEE OF LOCAL INSURANCE 

AGENT. CANNOT WAIVE POLICY TERMS. 

Under a policy providing that no officer, agent, or other representative of the 
company should have power to waive any of its terms, except in writing thereon 
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or attached thereto, a local agent could not effect a waiver, unless it was so written 
or attached, and a mere employee of such local agent had no authority to waive 
policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


4. INSURANCE — INSURER MAY WAIVE REQUIREMENT OF PROOFS 

OF LOSS BY ACT OF WHICH IT HAD KNOWLEDGE. 

A policy provision that within 60 days after loss, unless the time is extended 
in writing by the company, insured shall furnish verified proofs of loss, may be 
waived by the conduct of the company or that of an authorized agent, by an act or 
artifice of which it had knowledge causing insured to omit performing a duty he 
otherwise would have performed. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


5. INSURANCE — RETENTION OF PROOFS OF LOSS FURNISHED 
AFTER TIME THEREFOR HAD EXPIRED HELD NOT A WAIVER 
OF REQUIREMENT. 

Retention by insurer of proofs of loss, furnished after the time for furnishing 
same had elapsed and insured’s rights had been lost, is not a waiver of the require- 
ment, and does not estop insurer from asserting the delay as a defense to an action 
on the policy. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


Appeal from Cayuga County Court. 

Action by John Sinincrope and another against the Hartford Fire Insurance 
Company. From a judgment for plaintiffs, and from an order denying defendant's 
motion for a new trial, defendant appeals. Reversed, and new trial granted. 


Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 


Coville & Santry, of Oneida (William F. Santry, of Oneida, of counsel), for 
appellant. 
Louis K. R. Laird, of Auburn, for respondents. 


Ciark, J. This action was brought to recover upon a policy of insurance is- 
sued by defendant to plaintiffs. By the terms of the policy defendant insured plain- 
tiffs against loss by theft of an automobile owned by plaintiff John Sinincrope, and 
on which plaintiff John F. Acker had a lien to secure him for part of the purchase 
price of the car. In their complaint, plaintiffs alleged that the car was stolen on 
or about the 20th day of September, 1921, while the policy was ‘in full force, and 
that after the loss notice thereof was the next day given to defendant’s local agent 
at Auburn, N. Y., who had delivered tlie policy to plaintiffs, and that plaintiff 
Sinincrope made out due proof of loss according to the requirements of the policy 
as far as he was informed by said resident agent, and that he has duly performed 
“all of the acts of said policy on his part as he was informed by the said resident 
agent,,” and that more than 60 days have elapsed since the furnishing to defendant 
of the particulars of said loss, but that defendant has paid no part thereof. 

By its answer defendant denied that plaintiffs had complied with the conditions 
of the contract on their part to be performed as conditions precedent to their right 
to recover, and particularly the provision in the policy which required the assured, 
within 60 days after the occurrence of the loss, to render a statement to defendant, 
signed and sworn to by the assured, stating the place, time, and cause of the loss, the 
interest of the assured and of all cthers in the property, and the sound value 
thereof, and the amount of loss or damage thereon. 

The action was brought and originally tried in the City Court of Auburn, with 
a jury, and plaintiffs had a verdict for $1,000. On appeal to the Cayuga County 
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Court for a new trial, plaintiffs again recovered a verdict for $1,000, and from the 
judgment entered on that verdict, defendant appeals. 

At the time the policy was issued plaintiff Sinincrope resided in Auburn, but 
later removed to Rome, N. Y., and it was at the latter city that the car was stolen 
The day after the loss Mr. Sinincrope notified defendant's local agent at Auburn 
of that fact by letter, and on the following day he called at the agent’s office and 
there had a conversation with a Mr. Wiggins, who was an employee of the local 
agent. Sinincrope’s version of that conversation was as follows: 

“Q. Tell what was done there, Mr. Sinincrope. A.*He [Wiggins] asked me 
questions; I answers them; he write it down, and then he said, ‘That is all.” I 
says, ‘That is all for me to do?’ He says, ‘That is all.’ He says, ‘If there is any- 
thing for you to do, we will notify you. * * *” 


Mr. Wiggins gave testimony concerning this same transaction. He testified that 
plaintiff Sinincrope called at the office of Mr. French, defendant’s local agent, 
where he was employed, and reported the loss of the car, and he made a memoran- 
dum of that fact, and thereupon wrote the defendant reporting the loss; that at the 
time he told Sinincrope that he would have to fill out a paper notifying the com- 
pany of the facts, and that he mailed blank notice of loss to Sinincrope, directed to 
him at Rome, N. Y., as he requested, but that later said notice was returned as un- 
claimed. 

Plaintiff Sinincrope also testified that on several subsequent occasions he called 
at the office of the Auburn agent of defendant and inquired about this matter, and 
was told each time that they were waiting for an answer from the company. No- 
thing further was done until January 6, 1922, when Sinincrope obtained from the 
agent a blank notice of loss, had it filled out by a lawyer, signed and verified the 
paper, and left it with Mr. French, the local agent at Auburn, who forwarded the 
notice to defendant. This paper was not made out until nearly 40 days after the 
60-day period had expired. The policy distinctly provided that in case of loss 
notice thereof in writing should be given forthwith to the company, and within 60 
days after such loss, unless such time— 


“is extended in writing by this company, assured shall render a statement to this 
company, signed and sworn to by the assured, stating the place, time, and caus¢ of 
the loss or damage, the interest of the assured and of all others in the property, the 
sound value thereof, and the amount of loss or damage thereon. * * *” 


It is conceded that the notice of loss was seasonably given to an employee of 
the local agent of the company at Auburn, but it is undisputed that no proofs of 
loss, as required by the policy, were prepared by the assured or rendered to the 
company until long after the 60-day period had expired. Plaintiffs contend that 
defendant is estopped from raising the point that said omission is a bar to their 
recovery, and that it waived the provisions with reference to service of proofs of 
loss within 60 days thereafter; it being plaintiffs’ claim that they were lulled into 
waiting on the alleged promise of the employee of the local agent at Auburn that, 
“if there is anything for you to do, we will notify you.” 

The important question here is whether the talk of the employee of defend- 
ant’s agent (assuming that it took place as claimed by plaintiffs) was such that 
defendant is bound by it, and whether it amounted to a waiver of the conditions of 
the policy. The policy provided that its terms embodied all the agreements between 
the assured and the defendant, or any of its agents, relating to the insurance de- 
scribed therein, and it further provided: 

“No officer, agent, or other representative of this company shall have power 
to waive any of the terms of this policy, unless such waiver be written upon or 
attached hereto; nor shall any privilege or permission affecting the insurance under 
this policy exist or be claimed by the assured, unless so written or attached.” 


[1, 2] No claim is made that there was any writing upon or attached to the 
policy, signed by any officer or agent of the company, changing any of its terms 
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This policy was a contract between plaintiffs and defendant, and plaintiffs were 
presumed to know its terms. The requirement that proofs of loss, duly verified, 
should be furnished the company within 60 days after the loss, was a condition 
precedent to the liability of the company under its policy. Hanna v. Commercial 
Travelers Mutual Accident Association, 204 App. Div. 258, 197 N. Y. Supp. 395, 
affirmed 236 N. Y. , 141 N. E. —. 

[3] The agent French was merely the local agent of defendant at Auburn. He 
could issue policies and collect premiums, but so far as appears he had no authority 
to adjust losses, and he certainly had no authority to waive any of the provisions 
of the policy, unless such waiver was in writing on or attached to the policy. Con- 
cededly there was no such writing. Plaintiffs urge, however, that the conversation 
with Wiggins, the employee of the Auburn agent, would operate to waive the pro- 
vision of the policy with reference to serving proofs of loss. We do not think so. 
Contracts between parties cannot be so easily set at naught and disregarded. Wig- 
gins was in no sense an agent of defendant, and had no power to adjust losses. He 
was merely an employee of one of defendant’s local agents, and had no authority 
whatever to change the terms of the policy. Quinlan v. Providence Washington 
Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 645; East Side Garage, Inc., 
v. New Brunswick Fire Ins. Co., 198 App. Div. 408, 190 N. Y. Supp. 634. 

[4] The provision in the policy, requiring that within 60 days after a loss, 
unless the time was extended in writing by the company, the assured should ren- 
der a statement to the company, signed and sworn to by him, stating the place, 
time, and cause of the loss or damage, might be waived by the conduct of the com- 
pany, or that of an authorized agent, by any act or artifice of which it had knowl- 
edge, by which the assured may have been misled and thereby omitted to perform 
a duty he otherwise would have performed. But in this case, on the evidence as it 
stands, Wiggins was not shown to be an agent of the company, and there was no 
evidence. that defendant or any of its officials or authorized agents did anything 
that would create a waiver or estoppel. 

[5] It is claimed that the retention by defendant of the proofs of loss, such as 
they were, was a waiver of the provision of the policy that they should be served 
within 60 days after the loss. We are unable to agree with plaintiffs in that re- 
gard. Concededly the paper claimed to be a proof of loss was not served until long 
after the 60-day period had expired. That being so, whatever rights plaintiffs had 
under the policy were extinguished by the terms of the policy itself, so that the re- 
tention of the so-called proofs of loss, concededly served late, would not estop de- 
fendant from claiming such failure as a defense, and insisting that the insured was 
not entitled to recover on the policy. Perry v. Caledonian Ins. Co., 103 App. Div 
113, 93 N. Y. Supp. 50. The judgment should be reversed, and new trial granted, 
with costs to appellant to abide the event. 

Judgment and order reversed on the law and facts, and a new trial granted. 
with costs to appellant to abide event. All concur. 


le a 


FOX v. INTERSTATE EXCHANGE. (No. 67.) 
(Supreme Court of Wisconsin. Nov. 13, 1923.) 
195 Northwestern Reporter, 842. 


INSURANCE — OVERTURNING AUTOMOBILE STRIKING EMBANK- 
MENT ON SIDE OF HIGHWAY NOT A “COLLISION,” WITHIN POL- 
ICY. 

A. complaint, in action on a policy of insurance covering damages to an auto- 
mobile from collision, averring that, while plaintiff was driving his automobile on a 
recently regraveled highway, the car skidded, was overturned, violently striking 
the embankment at the side of the roadway, and was injured, held insufficient as 
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against general demurrer; the striking of the car against the embankment not con- 
stituting a “collision” within the policy. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

(For other definitions, see Words and Phrases, First and Second Series, Colli- 
sion.) 


Appeal from Circuit Court, Milwaukee County; Oscar M. Fritz, Judge. 
Action by James F. l’ox against the Interstate Exchange. From an order sus- 
taining a general demurrer, plaintiff appeals. Affirmed. 


Thomas H. Gill, of Milwaukee, for appellant. 
Schoetz & Williams, of Milwaukee (Alfred R. Gandrey, of Milwaukee, of 
counsel), for respondent. 


Jones, J. .This is an appeal from an order sustaining a general demurrer. 
After alleging that the defendant is a Wisconsin corporation, it is stated in the com- 
plaint that the defendant issued to plaintiff its policy and that the defendant— 


“did insure the plaintiff against all loss and damage by or from accident or colli- 
sion with another object resulting to his Franklin sedan automobile, therein de- 
scribed, during the year next ensuing said date, to an amount equal to the cost of 
placing said automobile in as nearly as possible the same condition that it, was in 
prior to the accident, deducting therefrom the sum of $25. That about 7:15 o’clock 
in the afternoon of the 29th day of August, 1922, while this plaintiff was driving his 
said automobile upon the east and west highway, known as Fairy Chasm road, a 
well-known road, a short distance north of Fox Point, in said county of Milwaukee, 
and which highway had been recently regraveled in such manner as to result, from 
the passage of many cars, in the ordinary grooves or ruts some three or four inches 
in width and depth, the rear wheels of said automobile ,which was then moving at a 
rate of approximately 20 miles an hour, came into violent contact and collision with 
a mass of loose sand, earth, gravel, and stones, which had been thrown up within 
the ruts or grooves in which the wheels were traveling te such an extent as to reach 
to or above the top thereof and the full width of such ruts or grooves, and in such 
manner as to be swerved from side to side, or skid, as generally called, to become 
wholly unmanageable, and to turn over and again collide with great force and vio- 
lence with the earth or embankment at the side of said highway outside the traveled 
way, and again to be tipped, overturned, and thrown violently into the ditch or de- 
pression alongside the road and again collided therewith, thereby then and there to 
be and become entirely demolished and destroyed, so that it was rendered useless 
and valueless.” 

Then follow formal averments as to compliance cn the part of the plaintiff 
and denial of liability on the part of defendant. We are of the opinion that the 
case is ruled by Bell v. American Insurance Co., 173 Wis. 533, 181 N. W. 733, 14 A 
L. R. 179, and that the demurrer was properly sustained. 

Order affirmed. 
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SURETY. 


PACIFIC MILL & TIMBER CO. v. MASSACHUSETTS BONDING & INS. 
co. (S. F. 9768.) 


(Supreme Court of California. Oct. 24, 1923.) 
219 Pacific Reporter, 972. 


1. PRINCIPAL AND SURETY—FAILURE OF PRINCIPAL TO SIGN A 
BOND HELD IMMATERIAL, WHERE IT ASSUMED THE SAME OB- 
LIGATIONS BY SIGNING CONTRACT. 

The failure of the principal to sign a joint and several surety bond, guarantee- 
ing the faithful performance by the principal of the terms and conditions of a main 
contract, did not prevent the surety from being bound, where the principal had signed 
the main contract and thereby assumed the same obligations and liabilities as cov- 
ered by the bond. 


(For other cases, see Principal and Surety, Dec. Dig. § 20.) 


2. PRINCIPAL AND SURETY—A BOND DELIVERED WITHOUT PRIN- 
CIPAL’S SIGNATURE HELD NOT CONSTRUCTIVE NOTICE OF 
CONDITION ATTACHED TO ITS EXECUTION. 

Where a joint and several bond guaranteeing the faithful performance of a con- 
tract was delivered to the obligee without the principal’s signature, but the principal 
signed the contract imposing the same obligations, the obligee was not charged with 
constructive notice of any condition attached to its éxecution by the surety, having 
a right to infer that the signature was omitted because unnecessary. 


(For other cases, see Principal and Surety, Dec. Dig. § 23[2].) 


3. PRINCIPAL AND SURETY—BOND SECURING THE PERFORMANCE 

OF A CONTRACT IS A CONTRACT OF “SURETYSHIP” AND MUST 

BE CONSTRUED IN ACCORDANCE WITH STATUTE. 

A bond given to secure the performance of a contract is a contract. of “surety- 
ship” and must be construed in accordance with Civ. Code, § 2837, providing that in 
the interpretation of a contract of suretyship the same rules are observed as in the 
case of other contracts. 


(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


_ (For other definitions, see Words and Phrases, First and Second Series, 
Suretyship.) 


4. PRINCIPAL AND SURETY--EVJDENCE HELD INSUFFICIENT TO 
SUPPORT FINDING THAT BOND WAS NOT TO BE DELIVERED TO 
OBLIGEE UNTIL IT HAD BEEN EXECUTED BY THE PRINCIPAL. 

In an action on the bond of a surety, evidence held insufficient to sustain the 
finding that the bond was executed by the surety upon condition that it was not 
to be delivered until it should have been executed by the »rincipal. 


(For other cases, see Principal and Surety, Dec. Dig. § 45.) 


5. PRINCIPAL AND SURETY—IN ABSENCE OF NOTICE THAT BOND 
WAS NOT TO BE VALID UNTIL SIGNED BY THE PRINCIPAL, VIO- 
LATION OF SUCH CONDITION DID NOT PREVENT LIABILITY. 
Where a surety delivered a bond to the principal to sign and deliver to the 

obligee, there being nothing on the face of the bond imposing a duty on the obligee 

to inquire whether any condition had been imposed on delivery, the fact that principal 
delivered the bond to the obligee unsigned does not discharge the surety, whose in- 
tention that the bond should not be valid until signed was not disclosed to the 
obligee. 

(For other cases, see Principal and Surety, Dec. Dig. § 23[2]:) 
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6. PRINCIPAL AND SURETY—TRANSFER OF A SUM OF MONEY IN 
FOUR DRAFTS INSTEAD OF ONE, AS AGREED, NOT A MATERIAL 
VARIANCE FROM A CONTRACT. 


Where the obligee of a bond insuring performance of a contract transferred to 
the principal a sum of money in four drafts instead of one, as contemplated by the 
contract, and an officer of the principal appropriated one of the drafts, the failure 
to transmit according to the original contract, being a variance in form, did not 
increase the obligation so as to discharge the surety. 


(For other cases, see Principal and Surety, Dec. Dig. § 121.) 


7. PRINCIPAL AND SURETY—CONTRACT HELD NOT PERFORMED BY 
MERE PLACING OF A DRAFT TO THE CREDIT OF THE PLAINTIFF 
ON THE BOOKS OF PRINCIPAL. 

Plaintiff contracted for output of a mill, accepting a draft drawn by seller for 
$6,500; the difference between the price of the material subsequently furnished and 
the draft drawn to be placed to his credit or debit as the case might be. Held, that 
the contract was not performed by the seller by the mere placing of the draft to the 
credit of the plaintiff on the books of defendant, so as to exonerate a surety from 
liability for seller’s failure to deliver. 


(For other cases, see Principal and Surety, Dec. Dig. § 112.) 


In Bank, 

Appeal from Superior Court, City and County of San Francisco; George E. 
Crothers, Judge. 

Action by the Pacific Mill & Timber Company against the Massachusetts Bond- 
ing & Insurance Company. Judgment for defendant, and plaintiff appeals. Re- 
versed, 


Sterling Carr, of San Francisco, for appellant. 
Thomas, Beedy & Lanagan and Hartley F, Peart, all of San Francisco, for re- 
spondent. 


SEAWELL, J. A hearing was granted by this court after decision by the District 
Court of Appeal, First Appellate District, Division 2, for the purpose of construing 
the contract out of which the obligation of suretyship springs in its entirety and 
also for the purpose of making a more extended statement of the law and its ap- 
plication to the facts of the instant case. We adopt, however, as the law of the 
case the following portion of Mr. Justice Nourse’s opinion: 


“This is an action on a bond given to guarantee the faithful performance of a 
contract. The trial court gave judgment for defendant after finding that the bond 
was not signed by the principal or delivered to plaintiff and that there was a material 
change in the terms of the agreement to the detriment of the defendant. 

“A brief statement of the facts will suffice. On January 25, 1917, plaintiff and 
the McKenzie Company (a corporation) executed a written contract whereby plain- 
tiff agreed to take the total output of lumber from a certain mill leased and operated 
by the McKenzie Company. A second paragraph was incorporated in the contract 
wherein, as part performance, plainttiff placed with the McKenzie Company an 
order for 25,000 redwood ties and not less than 15 carloads of other lumber accord- 
ing to specifications to be furnished later. Contemporaneously therewith plaintiff 
accepted a draft drawn upon it by the McKenzie Company in the sum of $6,500 as 
payment on account of the ties and carloads of other lumber mentioned. It was 
stipulated that if this sum was insufficient to pay for all the lumber covered by the 
order, the plaintiff would immediately pay the balance; on the other hand, if this 
sum was in excess of the amount of lumber delivered, such excess should be placed 
to the credit of the plaintiff. The bond in suit was given to secure the failthful 
performance of the terms and conditions of paragraph ‘second’ of the contract. It 
was duly executed by the authorized agent of the bonding company and by him de- 
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livered to Mr. Cutten, with instructions to cause the corporation to sign as principal 
and then deliver the bond to the plaintiff. Cutten delivered the bond to the plaintiff 
without the signature of the McKenzie Company, but the absence of the principal’s 
signature was not discovered by the plaintiff until this case was set for trial. The 
McKenzie Company drew its draft on the plaintiff for $6,500, as provided for in 
the contract, and this was accepted by the plaintiff. A few days later the McKenzie 
Company represented to the plaintiff that it was unable to negotiate the draft, and 
it. thereupon secured from the plaintiff four smaller drafts covering the same sum. 
These four drafts were negotiated to innocent purchasers for value before maturity 
by the McKenzie Company and were all paid by the plaintiff at maturity, at which 
time the plaintiff knew that the McKenzie Company had failed in its contract and 
that it was insolvent. 

“It was stipulated in the bill of exceptions that the McKenzie Company wholly 
failed to deliver to the plaintiff at any time any portion of the lumber ordered by 
and under the contract, and that, within the time fixed in the contract for delivery 
the plaintiff, relying on its contract, executed agreements for the reselling of the 
lumber, but because of the default of the McKenzie Company, the plaintiff was com- 
pelled to purchase lumber and ties in the open market to fulfill its agreements, to 
the damage of plaintiff in the sum of $1,172. The action is one to recover the two 
sums of $6,500 and $1,172. 

“The appeal is based upon three grounds: (1) The insufficiency of the evidence 
to support the finding that the bond was not properly executed and delivered; (2) 
the insufficiency of the evidence to support the finding that in cutting up the $6,500 
draft the parties had materially changed the terms of the principal agreement; (3) 
errors of law in the admission of evidence of the instructions and intentions of the 
surety relative to the execution of the bond. 


“Upon the first point appellant argues that the bond is binding upon the surety, 
regardless of the fact that it was not signed by the principal, because it is a joint and 
several obligation and the principal is bound by the terms of the main contract 
which the bond was given to secure, and because the surety constituted Cutten its 
agent to deliver the bond to the appellant and is, therefore, bound by the acts of its 
agent. The respondent insists that its liability was conditional upon that of the 
principal; that it was not a completed bond because the principal failed to sign; 
and that it was the intention of the surety, evidenced by the instrument itself and 
by the testimony taken at the trial, that the bond should not be effective and should 
not be delivered until such signature had been affixed. 

[1] “The contention of the appellant that the bond is binding without the sig- 
nature of the principal must be sustained. It is a joint and several obligation guar- 
anteeing the faithful performance, by the principal, of the terms and conditions of 
the main contract. This contract obligated the principal to perform certain specified 
acts and to comply with certain specified terms and conditions. The principal signed 
the main contract and thereby assumed the same obligations and liabilities as those 
covered by the bond.* Its signature upon the bond would have added nothing to 
either its obligation or its liability. Kurtz v. Forquer, 94 Cal. 91, 93, 29 Pac. 413. 

“Respondent directs our attention to Sacramento v. Dunlap, 14 Cal. 421, and 
People v. Hartley, 21 Cal. 585, 82 Am. Dec. 758, holding that a surety is not bound 
unless the principal has executed the bond. But both of these cases related to bonds 
which were joint and not joint and several. Reference is also made to Weir v. 
Mead, 101 Cal. 125, 35 Pac. 567, 40 Am. St. Rep. 46. But the bond under consid- 
eration in that case was an executor’s bond given under section 1388 of the Code of 
Civil Procedure, which required an executor to ‘execute a bond to the state of 
California, with two or more sufficient sureties. The court held that the meaning 
of this section was that ‘tht principal and sureties must sign the bond before letters 
can be issued, for obviously there can be no execution without signing.’ 101 Cal. 
p. 128, 35 Pac. 567, 40 Am. St. Rep. 46. As the bond under consideration was the 
joint obligation of the principal and sureties and the several obligation only of the 
latter, it was held that it was ineffectual for any purpose without the principal’s sig- 
nature. Respondent cites many other cases from outside jurisdictions holding that 
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where a principal has failed to sign the bond it is necessary to show that the sureties 
intended to be bound, notwithstanding the failure of the principal to sign. Many 
of the cases cited do not go as far as respondent contends, and none of those ex- 
amined cover a case where the bond is given as security for the faithful perform- 
ance of a contract which the principal has already executed. 

“There is a wide divergence of opinion among the various jurisdictions upon 
the point under consideration, but this conflict of authority seems to arise mainly 
from the failure of some courts to emphasize the distinction between joint and sev- 
eral obligations, and those which are joint only. No California case is directly in 
point. Kurtz vy. Forquer, supra, comes nearest to a case involving a similar state of 
facts. Though some elements arose in that case which are not present here, the rule 
stated in the syllabus (and this is supported by the decision) is in line with the weight 
of the authorities. This is that a joint and several bond, conditioned for the faithful 
performance by the principal named therein of the contract which the principal has 
already signed, is binding upon the sureties though the principal has failed to sign 
the bond. The following statement found in 32 Cyc. p. 41, is a correct summary of 
the weight of authority on the point under discussion: ‘The better rule seems to be 
that when the failure of the principal to sign the instrument affects the surety in- 
juriously, the surety is not bound. But when the failure of the principal to sign the 
instrument in no way affects the rights or liability of the surety the instrument is 
valid, and the surety is bound, unless the surety signed upon the express condition 
that the principal should also sign before delivery of the instrument to the 
obligee, or the statute absolutely requires the principal to sign. Thus, where the 
liability of the principal in a bond is fixed by contract, or by operation of law, his 
failure to sign the bond does not affect the liability of his sureties thereon.’ 

“Assuming for the moment the correctness of the rule of those cases which 
hold that, where a bond is not signed by the principal, the burden of proof is on the 
obligee to show that it was not executed by the sureties on the express condition 
that they would not be bound unless the principal signed, the better rule is, as stated 
in 32 Cyc. p. 45: ‘So, where a bond is good without the signature of the principal,, 
and the sureties’ recourse against him is in no wise impaired by his failure to sign, 
the fact that the sureties signed the bond on the express condition that the principal 
should also sign is no defense to an action thereon.’ 

“As we have said, the principal was already bound by the execution of the main 
contract. Its signature upon the bond could not have affected either its rights or 
its liabilities concerning either the obligee or the surety. ‘The bond was one, there- 
fore, which was good without the signature of the principal. 

[2] “Such being the case, when the bond was delivered to the obligee without 
the principal’s signature, the obligee did not have constructive notice of any condi- 
tion attached to its execution by the surety. The natural inference which the obligee 
would draw under the circumstances would be that the principal’s signature was 
omitted because it was not necessary. Holding as we do on this point, it is unneces- 
sary to consider the assignments of error to the admission Of evidence of the in- 
tentions of the surety as it conceded that none of these matters were communicated 
to the appellant. The same may be said as to the finding of nondelivery. This was 
not a finding of fact—actual, delivey being conceded—it was the conclusion of the 
trial court based upon the finding that the surety’s execution of the bond was con- 
ditional. 

“On the second point the appellant insists that, assuming that there was a ma- 
terial alteration of the agreement when the $6,500 was cut into four smaller drafts, 
the finding of the trial court does not sustain the judgment because the issue was 
not properly raised. The point is that, when a party claims exoneration under sec- 
tion 2819 or section 2840 of the Civil Code by reason of the suspension or impair- 
ment of his rights, he must allege the facts which are the basis of the claim. Here 
the answer, after setting forth the facts relating to the issuance and acceptance of 
the four drafts, alleged: ‘That in making the payment of said drafts as herein al- 
leged the rights of this defendant were -prejudiced to the extent of the amount of 
the total sum of said drafts.’ 
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“In a similar case relating to a plea of exoneration the Supreme Court, in 
Blackwood v. McCallum, 187 Cal. 655, 659, 203 Pac. 758, 759, said: ‘The answer 
wholly failed to plead any facts showing that the original contract had been modi- 
fied in a material or in any respect. * * * If appellants claimed that a dii- 
ferent contract had been entered into * * * they should have stated its cove- 
nants and conditions. * * * In short, the appellants made no adequate attempt 
in their answer to bring themselves within the provisions of sections 2819 and 2840 
of the Civil Code, or to show any exoneration by reason of the suspension or im- 
pairment of their remedies or rights against Hansgrough-Johnson Company, and 
their case cannot be “better proven than alleged.’”’” 


[3] It should be borne in mind that the bond in the instant case is a contract of 
suretyship and is not a statutory or official bond. Further, it is a joint and several 
bond as distinguished from a joint obligation only. Being a contract of suretyship, 
it must be construed in accordance with the following provisions of section 2837, 
Civil Code: : 

“In interpreting * * * a contract of suretyship, the same rules are to be 
observed as in the case of other contracts.” 


The evidence conclusively shows that respondent’s attorney in fact, and its man- 
ager, Mr. Hall, were wholly familiar with the terms and conditions of the contract 
for the performance of which respondent agreed to indemnify appellant in the event 
the principal should fail to comply with its covenants. Mr. Robertson, in a con- 
ference with C. R. Cutten, president of the McKenzie Company, and Hewitt Dav- 
enport, president of the Pacific Mill & Timber Company, discussed on the same day 
or on the day prior to its execution the terms of said bond. No intelligent discus- 
sion could have been had without a knowledge of the contents of the contract. As 
a matter of fact, said manager of respondent had asked for and had received from 
Mr. Davenport a copy of said contract before the delivery of the bond to appellant 
by Cutten. The contract plainly provided that the McKenzie Company, party of the 
first part, “in order to secure said party of the second part [Pacific Mill & Timber 
Company] in the faithful performance by the party of the first part, of all the 
terms, conditions and agreements herein to be kept and performed by said party of 
the first part, under and by virtue of this paagraph ‘Second,’ said party of the first 
part promises and agrees to cause to be made and delivered contemporaneously 
herewith to said party of the second part, the guaranty of two parties acceptable to 
said party of the second part, and in the sum of twelve thousand ($12,000) dollars 
that said party of the first part will keep and perform each and all of the agree- 


ments and covenants by it to be kept and performed, as set forth in this paragraph 
‘Second.’ ”’ 


Paragraph “Second” contains in detail all of the material engagements of the 
parties. Respondent Massachusetts Bonding & Insurance Company was accepted by 
mutual consent of all parties in lieu of “the guaranty of two parties” as in said 
contract provided and no point is made as to the substitution. 

It is important to notice that the binding effect of said contract is recognized by 
the bond, as it expressly provided that a copy of the contract “is or may be at- 
tached to said bond and become a part thereof.” It is held in Kurtz v. Forquer, 
supra, and by many courts of various jurisdictions, that when the principal is under 
an independent obligation. as in the instant case, to perform the various provisions 
of a bond, «ither by separate contract or by operation of law, his execution of the 
bond is unnecessary. So far as the McKenzie Company’s liabiliy to respondent was 
concerned, it mattered not whether it did or did not sign the bond. Its signature 
would have added nothing to any legal right which ‘respondent already had, and it 
was therefore, in nowise prejudiced or deprived of any remedy by a failure of its 
principal to sign the bond. 

“Where several persons are named in the body of the instrument as parties 
thereto, it is not necessarily invalid, as against those who have signed it, because 
others have not signed. Such a result would follow where it appeared on the face 
of the instrument, or by proof, that the person sought to be charged signed upon 
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the consideration that others named would also sign. Cavanaugh v. Casselman, 88 
Cal. 549, 26 Pac. 515. Nothing of the kind, however, appears in the case at bar. 
The three sureties, who stood on the same footing, did sign the instrument; and 
it is evident that the signatures of the principals, who were already bound by the 
contract referred to in the bond, were not necessary as a consideration. Moreover, 
appellants delivered the bond, without the signature of the principals, to the 
plaintiffs. We think, therefore, that the sureties were liable, so far as this point. 
is concerned.” (Kurtz v. Forquer, supra.) So here respondent cauged said bond 
to be issued after its terms had been agreed upon by respondent's officers, the presi- 
dent and attorney of appellant, and the president of the McKenzie Company. Re- 
spondent’s agent expressly promised that the bond would be issued in compliance with 
the changes agreed upon and that it would be ready in a little while.” Following 
this meeting of the parties the bond was exeeuted by respondent and delivered to 
its principal, who, in turn, delivered it to the appellant. 

[4, 5] The finding of the trial court that respondent signed said bond but did 
not deliver it is not supported by the evidence in the case and cannot be sustained 
as a matter of law. This finding was made on the theory that although the bond 
did physically pass from respondent through its principal, McKenzie Mill & Lum- 
ber Company, to appellant, there was no absolute delivery, but a conditional de- 
livery only. 

The testimony as to the execution and delivery of the bond comes chiefly from 
Mr. John H. Robertson, the attorney in fact of respondent. His testimony is that 
he executed the bond and handed it to Mr. Cutten, president of the McKenzie 
Company, at the office of respondents, no others being present but himself and Mr. 
Cutten. This occurred on the 24th day of January, 1917. The witness, over the 
objection of appellant, testified that he did not intend to bind the bonding company 
unless the instrument was also signed by the principal; that his intention was that, 
after it was signed by the president and secretary of the McKenzie Company under 
its corporate seal, it shoud then be delivered to appellant. He explained that it was 
the custom of the bonding company to prepare bonds in the office of the company 
and then sign, seal and deliver the same to the principal with the request that it also 
sign and seal the same in the principal’s office by the proper officers. The court 
interposed this question: 


“Q. But what is the custom as to delivery A. I think that is up to the prin- 
cipals. I don’t go around delivering these instruments. J give them to people who 
apply for them.” (Italics ours.) 

Witness continuing: 

“As a general rule, the principal either through himself or through some em- 
ployee comes to the office and makes some arrangement for the bond. Then so 
far as we can in the office we prepare it, put on the seals and stamps, etc., and then 
instruct them what to do with it. Then it is our understanding that the instrument 
is not complete until signed by the principal. * * * My best recollection is that 
[ told Mr. Cutten to have that bond signed by himself as president and have its 
secretary sign it, and have its corporation seal attached; I don’t think I told him 
to bring it back to me. I do not know that I used the language of telling him to 
give it to the company; that is what I supposed he would do.” (Italics ours.) 


The witness also stated that almost invariably all the dealings in bond cases to 
the point of time at which the bond is actually delivered to the obligee are with the 
principal. Nothing was said to any of appellant’s officers or its attorney that re- 
spondent as a condition precedent to the delivery of said bond required its ‘execution 
by respondent's principal. It is not claimed by respondent that he specifically in- 
structed his principal not to deliver the bond until executed by said principal. Thle 
furthest that he is willing to go in this direction is to say that it was his intention 
that the bond should not be delivered by the principal to the obligee unless signed 
by said principal. He stated that such was his intention and understanding as to 
delivery. But his understanding or intention was not disclosed or made known to 
appellant if, indeed, it was to the McKenzie Company. It cannot be claimed that 
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appellant had any knowledge of a secret arrangement or understanding between re- 
spondent with its principal, if any existed, as to any of the requirements of the 
former touching delivery. The bond was delivered by respondent to appellant and 
continued thereafter to remain in its custody without any objection being made 
thereto on the ground that the McKenzie Company had not signed the same or on 
any like ground until after the case was set for trial. 

On April 25, 1917, the day on which all the drafts reached maturity, Mr. Rob- 
ertson. was advised by letter written to him by appellant that all drafts drawn by 
the McKenzie Company had been paid excepting one for the sum of $500. This gave 
notice beyond question that the draft for $6,500 had been split into lesser amounts. 
In the same letter a demand was made on the surety for damages suffered by rea- 
son of the McKenzie Company having failed to keep its engagements, the éxact 
amount of which was not then ascertainable. A month or six weeks later Mr. 
Robertson, upon his own suggestion, accompanied Mr. L. D. MacDonald, a rep- 
resentative of appellant, on a visit to the property of the McKenzie Company, 
situate in Sonoma county, for the purpose of looking over the property and deter- 
mining what was best to be done to straighten out the situation. The question of 
the bonding company advancing money to the McKenzie Company as a feasible 
method of working out of the situation and complying with the contract was con- 
sidered by respondent. No definite plan was adopted and the matter rested. 

No repudiation of the bond had been hinted at by respondent up to this time 
or for some time thereafter. 

We have related the material facts touching the question of delivery so far as 
they are presented by the record. There is nothing upon the face of the bond, it 
being joint and several (Kurtz v. Forquer, supra), or in the transaction itself, 
which imposed upon the obligee the duty of inquiring of the surety company 
whether any conditions had been imposed upon the McKenzie Company before de- 
livery made.. The case of Woodman v. Calkins, 13 Mont. 363, 34 Pac. 187, 40 Am. 
St. Rep. 449, presents facts identical with those of the instant case. In that case, 
as in the present, the principal had failed to sign the bond and the same defense was 
there made as is made in the instant case, to wit, that the bond was signed by the 
sureties on the condition and with the understanding that the principal should sign 
it before it should be delivered; that said sureties never intended nor consented that 
it should be delivered without the principal’s signature, which did not appear on the 
bond. The court said the fact that the sureties never intended nor consented that 
the bond should be delivered without the signature of the principal involves no fact 
or condition, which, under the law, would have given the sureties any right or 
remedy for reimbursement which they did not already possess. The opinion con- 
cludes with the following language: 


“If the sureties have lost any material legal right by reason of the omission of 
the principal to sign this undertaking (obligating himself to do as principal what 
the law obliges him to do without the undertaking) it has not been pointed out or 
in any manner suggested in this case. It is well known that there are bonds and 
obligations whereby the liability of both principal and sureties arise from, and is 
founded upon, the instrument alone, and where the principal could neither be held 
liable directely to the obligee, nor collaterally as between him and the sureties with- 
out his signature, but such is not the case at bar. And we do not perceive how 
general suggestions of doubts respecting those cases are applicable in deciding this, 
or will aid in correctly deciding such other cases when they arise.” 


See, also, State v. Peck, 53 Me. 284; Trustees v. Sheik, 119 Ill, 579, 8 N. E. 
189, 59 Am. Rep. 830. 

The rule of a surety’s liability on failure of the principal to sign is thus stated 
in 32 Cyc. p. 45, as follows: 


“Where a surety signs a note or bond on condition that the principal also signs 
it, which condition is known to the payee or obligee, the surety is not liable thereon 
in case the principal fails to sign. But if the obligee has no notice, actual or con- 
structive, of the condition, the surety is bound, especially if, upon learning of the 
i¢——Vol, ECE. 
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nonperformance of the condition, he does not raise any objection. So where a bond 
is good without the signature of the principal, and the sureties’ recourse against him 
is in no wise impaired by his failure to sign, the fact that the sureties signed the 
bond on the express condition that the principal should also sign is no defense to an 
action thereon,” 


[6] Whether or not the answer be regarded as sufficient to raise the issue found 
on by the trial court to the effect that the draft drawn for the sum of $6,500 in 
accordance with the contract and which was at the request and for the conveni- 
ence of respondent’s principal on the following day split into four drafts for the 
sums of $2,500, $3,500, and two for $500 respectively, equalling the said sum of 
$6,500, payable at the same time as the original draft, we are satisfied that the evi- 
dence does not sustain the finding of the trial court that this change in form ma- 
terially changed the terms of said agreement to the detriment of respondent. The 
change in form and urged as a defense produced no material change in the terms of 
the contract and in no wise could have resulted in detriment to respondent. The fact 
that an officer of the McKenzie Company, acting within the scope of his employment, 
but in violation of his duties, misapplied or appropriated to his own use one of the 
drafts forming an integral part of the whole, was no more the proximate result of 
the act complained of than would have been the appropriation of one of the rolls of 
coin containing a like sum had the original amount been payable in coin only. It 
would have been just as easy to have misappropriated the full amount represented 
by the $6,500 draft or any part thereof as it was to miSappropriate one of the di- 
visible parts of said original draft. The obligation for which indemnity was given 
was not increased by the splitting of the original draft into four parts. It amounted 
to a mere variance of the form of the contract without changing its substance. To 
hold otherwise would, under the circumstances of the instant case, be sacrificing 
substance to’ form and thereby defeat the main object ‘of the contracting parties, 
which was to transfer $6,500 to respondent’s principal to be used partly as a working 
capital so as to enable it to perform its obligations. No claim is made that any 
officer of the corporation for whose faithful performance of the contract respondent 
became surety was not the rightful custodian of the draft in its original form or 
in any form which it might thereafter have assumed. 

[7] The point made by the respondent that the only facts which the McKenzie 
Company were required to perform under the contract were to deliver the lumber 
when ordered and “to place to the credit” of the appellant the difference between 
the amount of the draft and the contract price of the lumber is wholly without merit. 
The contract discloses a practical working plan. To construe it in such a manner 
as to exonerate the surety from liability on the theory that the bare placing of the 
credit to the account of appellant on the books of the McKenzie Company for 
moneys advanced for material to be furnished by it would be doing violence to the 
object of the parties and render the contract meaningless and without purpose. 

The judgment is reversed. 


We concur: Lawlor, J.; Waste, J.; Kerrigan, J.; Lennon, J. 


Myers, J. I concur in the judgment upon the ground that the evidence does not, 
in my opinion, sustain the finding of the trial court to the effect that the bond was 
executed by the surety upon the condition it was not to be delivered unless or until it 
should have been executed by the principal. I think it fairly appears from the evi- 
dence that the bond was executed by the surety company unconditionally and that 
the direction of its manager to have the bond signed by the president and secretary 
of the principal was a mere suggestion as to the method of procedure and was not 
ae to and did not have the effect of imposing a condition precedent upon its 

elivery. 


I concur in the conclusion of Mr. Justice Seawell that the splitting up of the 
$6,500 draft into four smaller drafts aggregating the same amount, payable at the 
same time and upon the same terms, did not amount to a material alteration of the 
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original conract. I agree, also, with the conclusion that the contract was not per- 
formed by the mere placing of the amount of the draft to the credit of appellant 
upon the books of the McKenzie Company. 

I concur: Wilbur, C. J. 


a 


GLOBE NAT. FIRE INS. CO. v. AMERICAN BONDING & CASUALTY CO 
ET AL. 


GRANDY v. IOWA BONDING & CASUALTY CO. er at. (No. 35330.) 
(Supreme Court of Iowa. Nov. 20, 1923.) 
195 Northwestern Reporter, 728. 


1. INSURANCE—INSURED CANNOT SUE UPON REINSURANCE CON- 
TRACT BECAUSE NEITHER PARTY NOR PRIVY. 


As a general rule, no action can be maintained by an insured upon a reinsurance 
contract for the reason that he is neither a party thereto nor in privity therewith, 


(For other cases, see Insurance, Dec. Dig. § 686.) 


2. INSURANCE—RECEIVER OF INSOLVENT COMPANY MAY RECOVER 
ON REINSURANCE CONTRACTS, ALTHOUGH LOSSES NOT PAID. 


Reinsurance contracts are contracts of indemnity, and a receiver of an insolvent 
insurance company is entitled to recover on contracts reinsuring it against loss for 
the benefit of general creditors without the prior payment of the loss insured. 

(For other cases, see Insurance, Dec. Dig. § 684.) 


3. INSURANCE—RECOVERY ON REINSURANCE CONTRACTS FOR IN- 
SURED’S BENEFIT PERMITTED WHERE REINSURANCE PRO- 
CURED THROUGH MUTUAL AGREEMENT. 


Where defendant surety agreed to indemnify plaintiff against loss of deposits 
with trust company, and reinsurance was procured by surety in pursuance of a mu- 
tual agreement and understanding, and plaintiff, after insolvency of surety, sued 
surety and reinsurers, and a cross-petition was filed by surety against reinsurers 
asking relief for benefit of plaintiff, a court of equity must either permit recovery 
by plaintiff in view of Code, § 3459, or permit recovery by receiver and direct that 
proceeds be applied on liability to plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from District Court, Woodbury County; C. C. Hamilton, Judge. 

This is an action in equity in the name of the Globe National Fire Insurance 
Company, as plaintiff, to recover upon certain reinsurance contracts, which it al- 
leges were entered into by the defendant the American Bonding & Casualty Com- 
pany for its benefit and for certain equitable relief. The contracts of insurance 
indemnified the American Bonding & Casualty Company against loss on account of 
two surety bonds for $50,000 each, executed by the Union Trust & Savings Bank as 
principal and the bonding company as surety, to secure the Globe National Fire In- 
surance Company against loss as a depositor of the aforesaid bank. Both principal 
and surety becoming insolvent, a receiver was appointed for the former February 
16, 1921, and for the latter February 26th of the same year. The receiver for the 
bonding company filed a cross-petition and asked judgment on the reinsurance con- 
tracts for the benefit of plaintiff. Judgment was entered in favor of plaintiff 
against the surety on the two bonds in the aggregate sum of $96,702.59 and against 
each of the reinsurers for the full face of their respective contracts and in the ag- 
gregate sum of $77,500. Judgment was also entered on the reinsurance contracts 
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in favor of the receiver for the above amount for the benefit of plaintiff. The court 
also established the claim of plaintiff as a preferred claim and ordered it paid out 
of proceeds received on the judgments entered. All of the reinsurers appeal. Af- 
firmed. 


Kindig, McGill, Stewart & Hatfield, Sioux City, and Miller, Kelly, Shuttle- 
worth & McManus and W. M. McLaughlin, all of Des Moines, for appellants, 
Burgess & Gill and Kass Bros., all of Sioux City, for appellees. 


STEVENS, J. The reinsurance contracts are in the standard form adopted by the 
Surety Association of America and were executed by the following named compa- 
nies for separate amounts as follows: The Southern Surety Company, $25,000; 
the Iowa Bonding & Casualty Company, $17,500; the American Bonding & Casualty 
Company, $10,000; the National Surety Company of New York, $10,000. Each of 
the contracts provide that— 


“In consideration of the premium stated in section 1 hereof, the Southern Surety 
Company of Des Moines, hereinafter called the reinsurer, does hereby reinsure the 
American Bonding & Casualty Company, of Sioux City, Iowa, hereinafter called 
the reinsured, under bond numbered , hereinafter called the bond, issued by 
the reinsured in the penalty of fifty thousand and no/100 dollars, in favor of Globe 
National Fire Insurance Company (obligee), and in behalf of Bankers’ Loan & 
Trust Company (principal), against loss thereunder and against costs and expenses, 
as hereinafter defined.” 


Appellee alleged in its petition that the depository bonds were executed by the 
American Bonding & Casualty Company as surety for the Union Trust & Savings 
Bank upon a specific oral agreement that it would reinsure the risk for its benefit. 

The only defense interposed to appellee’s cause of action is that it is neither a 
party to, or in privity with, the reinsurance contracts and is not the real party in 
interest, and therefore cannot maintain an action thereon. The right of the receiver 
of the American Bonding & Casualty Company to recover upon the cross-petition is 
challenged upon the ground that the bonding company has paid no part of the loss, 
and that no recovery can be had in the name of the receiver until such loss has 
been paid. 

Appellants further allege that whatever may be recovered if anything, by the 
receiver, will inure to the benefit of the general creditors of the bonding company 
and not appellee. 

[1] The question has not previously arisen in this jurisdiction; but, with one 
exception, the courts in other jurisdictions have uniformly held that no action can 
be maintained by the insured upon a mere reinsurance contract for the reason that 
it is neither a party thereto nor in privity therewith. Fireman’s Fund Ins. Co. v. 
Aachen & Munich Fire Ins. Co., 2 Cal. App. 690, 84 Pac. 253; Allison v. Fidelity 
Mut. Fire Ins. Co., 81 Neb. 494, 116 N. W. 274, 129 Am. St. Rep. 694; Southwestern 
Surety Ins. Co. v. Stein Double Cushion T. Co. (Tex. Civ. App.) 180 S. W. 1165; 
American Bonding Co. v. American Surety Co., 127 Va. 209, 103 S. E. 599; Ap- 
peal of Goodrich, 109 Pa. 523, 2 Atl. 209; Weil v. Federal Life Ins. Co., 264 III. 425, 
106 N. E. 246, Ann. Cas. 1915D, 974; City of Geneseo v. Schultz, 257 Ill. 273, 100 
N. E. 926; Barnes v. Hekla Fire Ins. Co., 56 Minn. 38, 57 N. W. 314, 45 Am. St 
Rep. 438. The exception referred to above is New Hampshire. See Hunt v. New 
Hampshire Fire Underwriters Ass’n, 68 N. H. 305, 38 Atl. 145, 38 L. R. A. 514, 73 
= St. Rep. 602. The majority rule is supported by the better reason and we 
adopt it. 

Section 3459 of the Code provides that every action must be prosecuted in the 
name of the real party in interest, but “a party with whom or in whose name a con- 
tract is made for the benefit of another” may’ sue in his own name. This statute 
has been the subject of frequent consideration by this court. Johnson v. Collins, 
14 Iowa, 63; Knott v. D. & S. C. Ry. Co., 84 Iowa, 462, 51 N. W. 57; Gooden v. 
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Rayl, 85 Iowa, 592, 52 N. W. 506; Hawley v. Exchange State Bank, 97 Iowa, 187, 
66 N. W. 152; Lumber Co. v. Peterson, & Sampson, 124 Iowa, 599, 100 N. W. 550; 
Hipwell v. National Surety Co., 130 lowa, 656, 105 N. W. 318; In Re Estate of 
Youngerman, 136 lowa, 488, 114 N. W. 7, 15 Ann. Cas. 245; Weiser v. Ross, 150 
Towa, 353, 130 N. W. 387; Presbyterian Church v. Harken, 177 Iowa, 195, 158 N. 
W. 692; Meyer v. Stortenbecker, 184 Iowa, 441, 165 N. W. 456. In each of the 
above cases the contract in terms, or upon its face, disclosed the name of the person 
for whose benefit it was entered into. The action in McKee v. Needles, 123 Iowa, 
195, 98 N. W. 618, was brought upon a written guaranty in the name of the person 
to whom it was payable, although for the benefit of another. This was also true 
in Flanders v. Monroe, 172 Iowa, 347, 154 N. W. 586. 

[2] As stated above, a cross-petition was frled by the receiver of the American 
Bonding & Casualty Company in which judgment was asked against appellants 
upon the several reinsurance contracts for the benefit of appellee. The right of 
the receiver to recover is challenged upon the ground that the insolvent surety has 
discharged no part of its liability upon the bond executed for the benefit of appel- 
lee, and that, as it has suffered no loss, no recovery can be had in the name of the 
receiver. The contrary appears to be the well-settled rule. The reinsurance con- 
tracts are contracts of indemnity, and the receiver is entitled to recover under the 
issues and facts of this case, either, for the benefit of general creditors without the 
prior payment of the loss insured upon the bond. Gantt v. American Central Insur- 
ance Co., 68 Mo. 503; Allemannia Fire Ins. Co. v. Firemen’s Ins. Co., 209 U. S. 326, 
28 Sup. Ct. 544, 52 L. Ed. 815, 14 Ann. Cas. 948; French Mut. General Soc. v. Uni- 
ted States F. & G. Co. (D. C.) 203 Fed. 558; Joyce on Insurance, § 132 et seq., vol. 
1 (2d Ed.) ; Mutual Safety Ins. Co. v. Hone, 2 N. Y. 235; Phila. Trust, etc., Co. v. 
Fame Ins. Co., 9 Phila. 292; Blackstone v. Allemannia Fire Ins. Co., 56 N. Y. 104; 
Eagle Ins. Co. v. Lafayette Ins. Co., 9 Ind. 443. Counsel for appellant call our at- 
tention to Cushman v. Fuel Co., 122 Iowa, 656, 98 N. W. 509, and Coal Company v. 
Casualty Company, 155 Iowa, 161, 135 N. W. 414, 48 L. R. A. (N. S.) 195, as an- 
nouncing a contrary doctrine. 

The contract in the first of the above cases indemnified the fuel company only 
against “a loss actually sustained and paid in satisfaction of a judgment after the 
trial of the issue.” The contract involved in the other case, although apparently 
less specific, was construed as in effect substantially the same as the contract in the 
Cushman Case, upon the authority of which the decision was rested. No such pro- 
vision is contained in the contracts in suit. 

With these statements of the law, we turn now to consider the evidence upon 
which appellee relies to take the case out of the general rule and allow the obligee 
on the bond to recover in a direct action against the reinsurers. Edd G. Doerfler, 
president of the Globe National Fire Insurance Company, called as a witness in its 
behalf, testified as follows: 


“T am president of the Globe National Fire Insurance Company. I have been 
in the employ of said company from 1917 up until the present time. Was secretary 
and general manager up until January, 1920, and president and general manager 
from January 1, 1920, to the present time. I entered into negotiations with Gus 
Elbow, president of the American Bonding & Casualty Company, for a depository 
bend to cover the deposit of the Globe National Fire Insurance Company in the 
Union Trust & Savings Bank, or, at that time, the Bankers’ Loan & Trust Company. 
These negotiations were oral. 

“The American Bonding & Casualty Company was a corporation which had been 
organized a short time prior to the.execution of the bond, Exhibit 1. 

“The account of the Globe National Fire Insurance Company in the Bankers’ 
Loan & Trust Company fluctuated, and the company felt that it would be best to 
have a depository bond, and I called in Gus Elbow, president of the American Bond- 
ing & Casualty Company, and discussed the question with him and asked for a $50,- 
000 bond, and we paid the premium at that time, and I said to Gus, the American 
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Bonding & Casualty Company being a new company, we would not care to place all 
of our eggs in one basket unless he protected himself by insurance, and I wanted 
to know what reinsurance he would have and on what basis. When he issued the 
bond and delivered it to me, the agreement was that he was to ’phone me and tell 
me what reinsurance it was on. * * * 

“I asked Gus Elbow to come over to'the office and discuss with me the cost and 
placing of a depository bond on our deposit in the Bankers’ Loan & Trust Company, 
because our account in the bank was a fluctuating one, and we wanted protection 
for our funds, and I told Mr. Elbow it was perfectly satisfactory provided he 
would get reinsurance on this bond, that the American Bonding & Casualty Com- 
pany was a small, new company, and the first few years of existence of a new com- 
pany are delicate years, and on account of our deposit the company did not want to 
take the chance of losing its funds in the bank in event anything should happen. 
He agreed to place insurance to cover his bond, and ’phoned me giving the list of 
the companies that he had placed it with. He went back to the office, and later 
called me and gave me the names of the companies. * * * He delivered the 
depository bond to me, and we paid the premium.” 


This testimony is not contradicted. If the several contracts, in terms, purport 
to have been executed for the benefit of appellee, it is in the portion thereof quoted 
above. The bond executed by th Bankers’ Loan & Trust Company as principal and 
by the American Bonding & Casualty Company as surety is referred to in the por- 
tion of the contracts quoted, and is the particular obligation of the bonding company 
which the contracts undertake to indemnify against loss. This provision of the sev- 
eral contracts served, of course, to identify the risk assumed and at the same time 
to apprise the reinsurers that the purpose of the bond was to protect appellee 
against loss on account of deposits entered with the Bankers’ Loan & Trust Com- 
pany. The record does not disclose that appellants had notice of the oral conversa- 
tion or understanding between the president of appellee insurance company and the 
president of the bonding company, but we fail to see how this circumstance mate- 
rially affects the relations or rights of the parties. But one premium was paid the 
bonding company for the insurance, and it was paid with the understanding that the 
risk would be reinsured and the names of the reinsuring companies furnished ap- 
pellee. The purpose of Doerfler, as the agent of appellee, in demanding of Elbow, 
the representative of the bonding company, that it reinsure its risk, is evident. The 
bonding company was a new concern and not yet in a financial condition to satisfy 
Doerfler to accept it as a surety unless it strengthened its ability to pay a loss, if 
one should occur, by taking out insurance on its own behalf for that purpose. In 
other words, appellee accepted the bonding company as a surety only upon condition 
that it reinsure the risk for its benefit. All of the parties to the transactions were 
engaged in the insurance business and, of course, were familiar with the manner 
in which such business was transacted. Both Doefler and Elbow knew the premium 
paid would be divided by the bonding company with some reinsuring company or 
companies. 

[3] So far as anything is shown by the record, appellants desire only to be 
released from liability upon payment of the loss. They do not represent the general 
creditors of the bonding company, and a discharge from liability by the payment of 
a judgment in favor of appellee, or the receiver, is all they have a right to claim, 
in the absence of a defense upon the merits. The defense urged against the right of 
appellee to recover is that it is not the real party in interest, and the only defense 
set up against the right of the receiver to recover upon the cross-petition is that no 
part’of the loss has been paid. This defense cannot be sustained. The plea of ap- 
pellants that recovery, if awarded in favor of the receiver, can only be for the ben- 
efit of general creditors, does not affect their liability to the receiver upon the issues 
tendered by the cross-petition. If the theory of appellants that the recovery in favor 
of the receiver can only be for the benefit of the general creditors, then the protec- 
tion sought by appellee in good time and before the surety was accepted will be prac- 
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tically dissipated and lost to it. This action is in equity, and it seems to us that 
as the clearly established purpose of Doerfler was to secure complete indemnity 
against loss on account of deposits made by his principal with the Bankers’ Loan & 
Trust Company, that as the reinsurance was procured by the bonding company in 
pursuance of the mutual agreement and understanding of the parties, the contracts 
therefor were entered into for the benefit of appellee. Is a court of equity without 
power to give effect to the mutual agreement and understanding of the parties thus 
clearly shown, or must it permit recovery only in favor of the receiver for the ben- 
efit of general creditors? It seems to us that, notwithstanding the well- established 
general rules to which we have heretofore referred, a court of equity, under the 
facts of this case, must either award judgment in favor of plaintiff against appel- 
lants, or in favor of the receiver upon the cross-petition against them and direct 
that the proceeds of stich judgments be applied to discharge the obligation of the 
surety upon its bond. The bonding company joins with appellee in asking that the 
contracts be held to have been entered into for the benefit of appellee and that the 
proceeds of the recovery, so far as the same are necessary to pay the loss, be applied 
to that purpose. We shall take the shorter course and sustain the judgment entered 
in the court below in favor of appellee. Nor do we deem it necessary to reverse 
the judgment entered in favor of the receiver for the use and benefit of appellee 
Surely, the general creditors of the bonding company cannot in this situation com- 
plain of appellants or assert further liability against them. This result does complete 
equity. It is in harmony with the mutual intention of the obligee and surety on the 
bond. 

Other matters are discussed by counsel for appellants; but, as they do not re- 
quire a reversal of the judgment, we refrain from discussing them. 

It is our conclusion that the judgment and decree of the court below is right and 
should be, and is, affirmed. 

Preston, C. J., and Evans, De Graff, and Vermilion, JJ., concur. 


———————- 


WESTLING er at. v. REPUBLIC CASUALTY CO. OF PITTSBURGH er at. 
(No. 23692.) 


(Supreme Court of Minnesota. Nov. 23, 1923.) 
195 Northwestern Reporter, 796. 


(Syllabus by the Court.) 


COUNTIES — PROVISIONS HELD NOT ”MATERIALS” SO AS TO RE- 

QUIRE CONTRACTORS TO FURNISH BONDS. 

Provisions, groceries, and meats are not included in the word “materials” as 
contained in section 8245, Gen. St. 1913, requiring public contractors to furnish 
bonds, and persons furnishing such cannot collect from the surety on such bonds. 

(For other cases, see Counties, Dec. Dig. § 123.) 

(For other definitions, see Words and Phrases, First and Second Series, Mate- 
rials.) 


Appeal from District Court, Chisago County; J. N. Searles, Judge. 

Action by Carl G. Westling and another, doing business under the firm name 
and style of the Westling Peterson Company, against the Republic Casualty Com- 
pany of Pittsburgh and another. From an order sustaining a demurrer to the com- 
plaint, plaintiffs appeal. Affirmed. 


R. C. Andrews, of Lindstrem, for appellants. 
Herbert T. Park, of Minneapolis, for respondent. 
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Witson, C. J. On March 18, 1920, one W. S. Harris entered into a contract 
with the county of Chisago in this state, under the terms of which Harris under- 
took to construct a public highway, known as division No. 1 of state road No. 5, 
federal aid project No. 95. The contractor furnished the usual bonds required of 
public contractors by section 8245, G. S. 1913, which were executed by the defend- 
ants. 

The contractor sublet this work to Gillis-King Company, who did the work, 
and, in connection therewith, maintained a construction camp, at which it furnished 
to its laborers, employed by it, board and lodging. 

Gillis-King Company, while engaged in this work, bought from the plaintiffs 
groceries and provisions which were used at the camp. The subcontractor also 
bought meats from one Martin Peterson, which were used in the construction camp, 
and Peterson, not being paid for such meats, assigned his claim to the plaintiffs, 
who now set forth the matters relating to the groceries and provisions as the first 
cause of action in the complaint, and the matters relating to the meats in the sec- 
ond cause of action in the complaint. 

This action is now brought against the defendants, who were the sureties on 
the bonds which Harris furnished, in which it is sought to hold the surety compa- 
nies liable for the groceries, provisions, and meats so furnished. 

Defendants interpose a demurrer to the complaint on the ground that the facts 
therein stated do not constitute a cause of action. The trial court filed an order 
sustaining the demurrer, and plaintiffs have appealed from that order. 

The complaint is properly framed, and covers all the necessary elements, but 
the demurrer raises the question as to whether provisions, groceries, and meats are 
within the language of the statute. 

Section 8245, G. S. 1913, requiring public contractors to give bonds, in part says: 


“No contract with the state, or * * * any municipal corporation * * * 
for the doing of any public work, shall be valid for any purpose, unless the con- 
tractor shall give bond to the state or other body contracted with, for the use of 
the obligee and of all persons doing work or furnishing skill, tcols, machinery, or 
materials under, or for the purpose of, such contract. * * *” 


If plaintiffs can maintain this action it must be upon the theory that groceries, 
provisions, or meats are included in the word “materials” as used in the statute. 

Appellants’ counsel has filed a well-written brief in support of his contention, 
and cites the case of Brogan v. National Surety Co., 246 U. S. 257, 38 Sup. Ct. 250, 
62 L. Ed. 703, L. R. A. 1918D, 776, in support of his claim. The Brogan Case rests 
exclusively on its own facts, and is in no way controlling here; nor is it inconsistent 
without conclusion in this case. 

Under our construction ef the statute, provisions, groceries, and meats are not 
included in the word “materials,” and hence defendants cannot be held liable there- 
for. Fay v. Bankers’ Surety Co., 125 Minn. 211, 146 N. W. 359, Ann. Cas. 1915C, 
688; McKinnon v. Red River Lumber Co., 119 Minn. 479, 138 N. W. 781, 42 L. R. 
A. (N. S.) 872; Miller v. American Bonding Co., 133 Minn. 336, 158 N. W. 432. 

Our conclusion herein is supported by the intention of the Legislature as to the 
meaning of the word “materials” as reflected by chapter 373, Laws 1923, which 
amends the statute so as to include equipment and supplies for any camp main- 
tained for the feeding or keeping of men and animals. 

Order affirmed. 
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LITT er at. v. INTERNATIONAL FIDELITY INS. CO. er at. (No. 106.) 
(Court of Errors and Appeals of New Jersey. Nov. 19, 1923.) 
122 Atlantic Reporter, 736. 


(Syllabus by the Court.) 
1. INDEMNITY—OBLIGORS IN BOND HELD LIABLE FOR PAYMENT OF 

JUDGMENT ON AFFIRMANCE. 

The owner of land against whom a workmen’s compensation judgment had 
been recovered, providing for weekly payments during a given number of weeks, 
in order to induce the sale of said land, pending an appeal of said judgment, gave a 
bond to the purchaser, which, after reciting the proceedings above mentioned, pro- 
vided as follows: “If the lands and premises above described shall be relieved from 
the lien and effect of said judgment, or should said judgment be affirmed by the 
court to which the same has been appealed, and together with all costs shall be paid 
in full upon said affirmance, then the above obligation to be void, otherwise to re- 
main in full force and virtue, etc.” The judgment was affirmed, but the obligors. 
although they paid the accrued installments to date, refused to pay in a lump sum 
the amount represented by the remainder of the future weekly installments, insist- 
ing that they were only obliged to pay the future weekly installments as they ac- 
crued. Held, that the obligors were required to pay the compensation judgment in 
full immediately upon its affirmance as aforesaid. 

(For other cases, see Indemnity, Dec. Dig. § 9[1].) 


(Additional ‘Syllabus by Editorial Staff.) 


2. INDEMNITY—LIABILITY ON BOND HELD TO ACCRUE WHEN OBLI- 
GORS FAILED TO DISCHARGE LIABILITY UNDERTAKEN. 


' Where obligors on a bond undertaking to indemnify the purchaser of land from 
payment of a judgment appealed from, the bond to be void on payment of the judg- 
ment should it be affirmed, otherwise to remain in full force, refused to pay the 
judgment on ‘its affirmance, liability under the bond accrued irrespective of the 
question of present damages sustained by the obligee. 


(For other cases, see Indemmity, Dec. Dig. § 9[1].) 


Appeal from Supreme Court. 
Suit by Jeanette Litt and others against the International Fidelity Insurance 
Company and others. From a judgment for plaintiffs, defendants xppeal. Affirmed 


Perkins & Drewen, of Jersey City, for appellants. 
Stamler & Stamler, of Elizabeth, for respondents. 


Ackerson, J. This appeal brings up a judgment of the Supreme Court in favor 
of the plaintiffs and against the defendants in a suit upon an indemnity bond aris- 
ing out of the following facts which are admitted: Jacob Geisel died at the result 
of injuries received while working in the factory of the Regina Company, one of 
the defendants. His widow, Eliza Geisel, filed a petition with the Workmen’s Com- 
pensation Bureau for compensation to be paid by the Regina Company for her hus- 
band’s death, and obtained judgment for $215.50, being accrued payments, plus 
$100, for funeral expenses and a finding that the Regina Company should pay to 
her $5.25 per week for 278 weeks. 

The Regina Company appealed from this judgment to the court of common 
pleas of the county of Union, where it was ordered that judgment final be entered 
for the sum of $194.25 accrued payments, plus $100 for funeral expenses, and the 
further sum of $5.25 to be paid weekly during the remaining 263 weeks, and said 
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company then appealed to the Supreme Court to reverse the judgment of the court 
of common pleas. Pending this latter appeal the Regina Company sold a tract of 
land to one Henry Litt, and the judgment was a lien on this land, and, in order to 
protect the purchaser, the defendant, Regina Company, together with the defend- 
ant, International Fidelity Insurance Company, as surety, gave a bond to the said 
purchaser, Henry Litt, in the penal sum of $2,500, which, after reciting the pro- 
ceedings above mentioned, provided as follows: 


“Whereas said judgment as it now stands is a lien on the above-described prop- 
erty; and, whereas, the said obligors have agreed, in lieu of immediate payment of 
said judgment held by Eliza Geisel, to give bond to the said Henry Litt for the pur- 
pose of inducing the said Henry Litt to accept a deed for said premises from the 
said Regina Company: Now, therefore, if the lands and premises above described 
shall be released from the lien and effect of the said judgment, or should said judg- 
ment be affirmed by the court to which the same has been appealed, and, together 
with all costs shall be paid in full upon said affirmance, then the above obligation to 
be void,” etc. 


The judgment was affirmed by the Supreme Court, and, although the Regina 
Company thereafter paid the funeral expenses and accrued weekly installments up 
to date, it nevertheless refused to pay in a lump sum the amount represented by 
the balance of the weekly payments for the remainder of the compensation period, 
which sum amounted at that time to $850.50, claiming that under the terms of the 
bond it was only obligated to pay off the workmen’s compensation judgment in weekly 
amounts of $5.25 each as they accrued, in accordance with the terms of said judg- 
ment. 

The plaintiffs below, who are the assignees of Henry Litt, the obligee men- 
tioned in the bond, brought suit on the bond in the Supreme Court, and the cause 
was tried before the judge of the court of common pleas of Union county, to whom 
it was referred for trial, and who, by consent, heard the same without a jury, and 
gave judgment for the plaintiffs and against the defendants, and assessed the dam- 
ages at $850.50, from which judgment the defendants have appealed to this court. 

The appellants contend that there was no breach of the condition of the bond, 
because they are paying off the compensation judgment to Mrs. Geisel in weekly 
payments of $5.25 each in accordance with the provisions of said judgment, and 
that therefore the said judgment has been paid in full to date according to its 
terms. We think, however, that. this contention is contrary to the express language 
of the bond. The condition of the bond is not to pay the judgment in partial weekly 
installments as they accrue, but upon affirmance of the judgment to pay the same in 
full. There can be no doubt that the intention of the parties, as gathered from the 
plain language of the bond, was to provide for immediately relieving the land from 
the lien of the judgment should it be affirmed by the Supreme Court, for otherwise 
the lien would not be removed until the last weekly installment provided for by 
the judgment had been paid, which would be several years hence. 

The difficulty with the appellants’ position is that they are insisting upon an 
observance of the terms of the compensation judgment instead of complying with 
the plain terms of the bond. They are attempting to read into the bond, as the con- 
dition thereof, that they will pay the compensation judgment according to its terms 
instead of according to the express language of the bond. 

The condition of the bond was in the disjunctive, either to relieve the land 
from the lien and effect of the judgment, or to pay the judgment in full upon af- 
firmance. The obligors having failed to perform either of these conditions, the 
plaintiffs below were entitled to their judgment on the bond, and the fact that the 
appellant, the Regina Company, still remains liable on the Geisel compensation judg- 
ment cannot affect this result under the rule laid down in North v. North & Son, 
93 N. J. Law, 438, 108 Atl. 244, and the Regina Company would undoubtedly be en- 
titled to proceed in the court of chancery for a decree requiring the application of 
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the money recovered from the appellants to the extinguishment of the Geisel judg- 
ment. 

[2] The appellants also contend that the judgment under review is erroneous, 
because the suit was for a penal sum, and no damages are shown to have been suf- 
fered by the respondents. It is sufficient to say, however, that the bond in this case 
is not simply a contract to indemnify against loss, but is conditioned for the future 
performance of something, the nonperformance of which, unless justified by the acts 
of third parties, would give rise to the liability in question, regardless of the ques- 
tion of present damages sustained. Under these circumstances we think the con- 
tract is tantamount to an obligation to pay, should liability arise. North v. North 
& Son, supra. The obligors failed to pay the compensation judgment in full upon 
its affirmance in the Supreme Court, hence the liability under the bond accrued. 

The judgment will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Kalisch, Black, and Katzenbach, and Judges White, Heppenheimer, Ackerson, and 
Van Buskirk. 


For reversal: None. 
———_- aa 


ANDES CO-OPERATIVE DAIRY CO. v. COMMERCIAL CASUALTY INS. 
CO. 


(New York Supreme Court, Appellate Division, Third Department. November 
15, 1923.) 


201 New York Supplement, 664. 


1. GUARANTY — GUARANTOR HELD ESTOPPED FROM SETTING UP 
DEFENSE, TO BOND GIVEN TO SECURE PERFORMANCE OF WRIT- 
TEN CONTRACT, THAT THERE WAS NO SUCH CONTRACT. 


Where a creamery company made a written contract to sell its entire cutput 
to S., who thereafter without creamery’s consent assigned the contract to 1. Com- 
pany, of which he was president, and this company and the K. Company, of which 
S. was also president, furnished bonds to guarantee payment, the bond of K. Com- 
pany, reciting that it was given to secure performance of a written agreement at- 
tached to the bond, the guarantor, which had full knowledge of all the facts, was 
estopped, in an action on the bond, from asserting that no written contract with the 
K. Company existed, and that the bond could not be extended to cover an oral con- 
tract. 


(For other cases, see Guaranty, Dec. Dig. § 21.) 


2. GUARANTY — IF LANGUAGE AMBIGUOUS, CONTRACT MAY BE 
READ IN LIGHT OF SURROUNDING CIRCUMSTANCES. 
A contract of guaranty should be interpreted according to the intent of the 
parties, as disclosed by the writing which, in case of ambiguity, may be read in the 
light of surrounding circumstances. 


(For other cases, see Guaranty, Dec. Dig. § 27.) 


3. GUARANTY — BINDING WHEN SURROUNDING CIRCUMSTANCES 
SHOWED WRITTEN CONTRACT REFERRED TO IN BOND WAS 
ONE BETWEEN GUARANTOR AND PRINCIPAL’S ASSIGNOR. 


A guaranty. bond, reciting that it was given to guarantee payment of milk pro- 
ducts sold under a written contract, was binding, though there was no written con- 
tract between the principal and the obligee, where the surrounding circumstances 
showed that the written contract referred to was one between plaintiff and prircipal's 
a°signor. 

(For other cases, see Guaranty, Dec. Dig. § 5.) 
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4. TIME—NOTICE OF DEFAULT DUE ON SATURDAY, GIVEN ON MON- 

DAY, HELD TOO LATE; “HOLIDAY;” “HALF HOLIDAY.” 

Under General Construction Law, § 24, defining a half holiday, and section 25, 
pioviding that, where a contract requires the performance of a condition on a public 
holiday, such condition may be performed on the next succeeding business day, 
where the last day for serving notice on a guarantor of default by principal fell on 
Saturday, notice given on the following Monday was too late, in view of the statu- 
tory distinction between “holiday” and “half holiday.” 

(For other cases, see Time, Dec. Dig. § 10[5].) 

(For other definitions, see Words and Phrases, First and Second Series, Holi- 
day.) 


5. GUARANTY — OBLIGEE’S FAILURE TO GIVE NOTICE OF PRINCI- 
PAL’S DEFAULT WITHIN TIME STIPULATED CANNOT BE EX- 
CUSED. 

A contract of guaranty is a contract of insurance for the payment of indebted- 
ness and the same rule as to giving notice applies to both, and hence obligee’s fail- 
ure to give guarantor notice of principal’s default within the time prescribed ‘n the 
bond was not excused, and precluded recovery on the bond. 

(For other cases, see Guaranty, Dec. Dig. § 67.) 


Appeal from Trial Term, Delaware County. 

Action by the Andes Co-operative Dairy Company against the Commercial 
Casualty Insurance Company. From a judgment for plaintiff for $5,000 damages 
and $93.79 costs, defendant appeals. Reversed, and complaint dismissed. 


Argued before Cochrane, P. J., and Henry T. Kellogg, Hinman, Hasbrouck. 
and McCann, JJ. 


Arthur F. Curtis, of Delhi, for appellant. 
Barna Johnson, of Andes, for réspondent. 


McCann, J. This action was brought to recover $5,000, the amount of a 
guaranty given by defendant, Commercial Casualty Insurance Company, to plaintiff, 
to secure to the latter payment for milk products sold by plaintiff to the Kremo- 
Lac Company. The products so sold during August, 1922, amounted to $5,960.11. 
which amount is unpaid. On the trial the defendant claimed: 

(1) That no written contract within the terms of the guaranty was annexed 
thereto as required by said guaranty or bond, but that the plaintiff and the Kremo- 
Lac Company continued to do business under an oral agreement and that the de- 
fendant insurance company did not guarantee any oral contract; (2) that the pro- 
vision of the guaranty requiring plaintiff to give notice of default on the part of the 
Kremo-Lac Company within 10 days after such default was not perfermed by plain- 
tiff, in that notice of default in the payment for products sold to the Kremo-Lac 
Company. during the first half of August was not given until 12 days after de- 
fault, and that there was a delay of 14 days in the notice of default as to the pay- 
ment for the products sold the last half of August. Both parties moved for a di- 
rection of a verdict, and the court directed a verdict for the plaintiff for $5,000, the 
amount of the guaranty stated in the bond. 

On January 25, 1922, the plaintiff creamery company made a written contract to 
sell its entire product to one L. B. Samuels. On the 27th day of February, 1922, 
this contract was assigned by Samuels to the Independent Dairy Products Company, 
which company gave a bond of the defendant to the plaintiff to secure the payment 
of all sums due for shipments made to the Independent Dairy Products Company, 
under such contract so assigned. There is no evidence of any written consent upon 
the part of the plaintiff to the assignment, but shipments were made to the Dairy 
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Products Company. It appears that Samuels was the president of the Independent 
Dairy Products Company, and of another similar company called the Kremo-Lac 
Company, and shipments were made ‘to the latter company by direction of Samuels. 
The plaintiff required a bond to insure the payment of sums due for shipments made 
to Kremo-Lac Company, and Samuels applied to the defendant for such bond which 
was issued and the latter bond is the one upon which this action is brought. The 
bond given by the Kremo-Lac Company has a recital as follows: 


“Whereas, Kremo-Lac Company, Inc., has entered into a certain agreement in 
writing, dated the day of , 1922, with the above-named obligee [the 
plaintiff] wherein the obligee agrees to sell to said Kremo-Lac Company Inc., cer- 
tain creamery products and by-products, and the said Kremo-Lac Company, Inc., 
agree to pay for the same, as is more specifically set forth in said contract, copy of 
which is or may be hereto annexed and made part hereof.” 


There never was a written contract made directly between the plaintiff and the 
Kremo-Lac Company, and no written agreement was ever attached to said bond, 
except that it appears that at the time of the delivery of the bond to the plaintiff, a 
slip of paper was attached to said bond, which was written on a letter head of plain- 
tiff, and which reads as follows: 

“The Andes Co-operative Dairy Company, 
“Manufacturers of Fancy Butter and Cream. 
Andes, Delaware Co., N. Y., May 13, 1922. 

“We agree to guarantee the payment for produce shipped us through the 
agency of L. B. Samuels by the Andes Co-operative Dairy Company during year 
1922 and up to April 1, 1923, and agree to pay for same. And the surety bond 
given by us, is given as security for such payment. The agreement made by him 
for purchase of produce by as our agent. 

“Kremo-Lac Company, Inc., 
“L. B. Samuels, Pres.” 


[1] The theory upon which this action is maintained is that the shipments of 
milk to the Kremo-Lac Company were under the direction of L. B. Samuels, its 
president, and the same person with whom the original contract was made by the 
plaintiff, and that the slip attached to said bond is a contract made upon the part of 
the Kremo-Lac Cmpany, guaranteeing the payment for all shipments made to it; 
also that the bond given, to which said slip or guaranty is attached, recognizes the 
existence of an agreement between the Kremo-Lac Company and the plaintiff, when 
it states in the body of said bond that there had been ‘a certain agreement in writ- 
ing entered into between the Kremo-Lac Company and the plaintiff. The plaintiff’s 
recovery must be based upon the terms of the contract with L. B. Samuels and upon 
the guaranty attached to the bond, dated May 13, 1922, as above set forth. It ap- 
pears that, at the time the application was made for the bond upon which this ac~- 
tion is brought, Mr. Samuels presented to the manager of the company at its office 
in New York a copy of the original contract, and it also appears that the defend- 
ant had full knowledge of such contract, and that the same company had written a 
bond given by the Independent Dairy Products Company, guaranteeing the payments 
under such original contract. Therefore, the plaintiff claims that the surety com- 
pany is estopped from asserting the defense that “no written contract within the 
terms of the guaranty was annexed thereto as required by the guaranty.” It is 
clear that the plaintiff and the surety company recognized the contract in writing 
between the plaintiff and Samuels as the one under which shipments were to be made 
by the Kremo-Lac Company, and to secure the performance of which the said bond 
was given. 

It is not necessary to discuss. the proposition raised by the defendant that the 
Kremo-Lac Company had no interest in such shipments because of the fact that 
the contract with Samuels had been assigned by him to the Independent Dairy Pro- 
ducts Company. It has already been stated that the consent to such assignment was 
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not made by the plaintiff, and furthermore it appears that such shipments were ac- 
tually made to the Kremo-Lac Company, with knowledge, consent, and direction of 
the president of both companies, who, it may be said, diverted the products of plain- 
tiff from the Dairy Company to the Kremo-Lac Company. It was to protect the 
plaintiff for shipments not made to the Independent Dairy Company, or to Samuels 
personally, that this bond was required. 

[2, 3] Defendant claims that there was no written contract to guarantee and 
that the bond cannot be extended to cover an oral contract. 


“It is a rule in this state that, while a contract of guaranty, which is ambiguous 
or doubtful as to its interpretation, is to be construed so as to arrive at the inten- 
tention of the parties, as all other contracts are construed, yet when that intent is 
discovered the responsibility of the guarantor is not to be extended or enlarged by 
implication or construction, and the rule of strictissimi juris applies.” People v. 
Backus, 117 N. Y. 196, 22 N. E. 759, and other cases cited. 


Many other cases are cited on defendant’s brief, to wit; Adriance Platt & Co. 
v. Kelley, 171 App. Div. 213, 156 N. Y. Supp. 1013; Bank of Italy v. Merchants’ 
National Bank, 236 N. Y. 106, 140 N. E. 211; Page v. Krekey, 137 N. Y. 307, 33 N. 
E. 311, 21 L. R. A. 409, 33 Am. St. Rep. 731. All of these are on the general pro- 
position that, where a liability is limited, the strict rule will be applied as to its 
enforcement, and the defendant urges that this is applicable to the construction of 
the terms of the bond in question. The bond stated that there was a written con- 
tract. It was necessary to produce oral testimony to show what was referred to. 
Such evidence was competent and necessary. Such testimony having been given, 
it is very clear as to what written contract was intended. It is clear that, although 
no written contract existed between the plaintiff and the Kremo-Lac Company, 
there was such a contract between the plaintiff and the president of the Kremo-Lac 
Company under which milk products were at that time being sold to the Kremo-Lac 
Company. 

The plaintiff cites Powers v. Clark, 127 N. Y. 417, 28 N. E. 402, as follows: 

“A contract of guaranty, as all the authorities agree, should receive a reasona- 
ble interpretation, according to the intent of the parties as disclosed by the writ- 
ing, which, in a case of ambiguity, may be read in the light of surrounding circum- 
stances” (citing various authorities). 


There is no doubt of the rule, and the ambiguity in this case has been resolved 
by reading into the bond the provisions of the contract between the plaintiff and 
Samuels and the guaranty upon the part of the Kremo-Lac Company, pinned to the 
bond in question. It must therefore be held that the provisions of the bond in ques- 
tion have been satisfactorily explained by competent testimony, and they constitute a 
contract which is binding upon the company, and it must also be held that the de- 
fendant is estopped from raising a question of nonliability on such ground. The 
bond was prepared after full explanation of the written contract under which the 
products were being sold; in fact, the same company had written a bond to secure 
the performance of the same contract for the delivery of milk to another party. 
The company had full knowledge of the transaction, and cannot now claim that it 
is not obligated. 

[4] This leads us to the second point raised by the defendant, to wit, that the 
defendant is relieved from any obligation on account of failure to give the notice 
required by the bond. The written contract with Samuels, under which sales were 
made to the Kremo-Lac Company, provides: 


“Products received to be paid for the 15th and 30th of each month so that at 
no time will said Samuels be more than 30 days behind in payment for products.” 


The bond in question contains the provision that: 


“In case of any default herein, the obligee [the plaintiff] will promptly, and in 
any event within 10 days thereafter, give written notice thereof to the said surety 
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at its office, No. 128 William street, borough of Manhattan, city, county and state 
of New York.” 


It is quite probable that it was intended by the parties to the original contract 
that payments were to be made on the 15th and the last day of each month, rather 
than on the 15th and the 30th; but the language of the contract is explicit and con- 
trols. Therefore there were two dates on which indebtedness matured, one on Au- 
gust 15th and one on August 30th. The last day for service of a notice of default 
in payment for the first period was September 9th; the last day for service of a . 
notice of default in payment for the second period was September 25th. The notice 
of the first default was given by telegram on September 11th, and of the second de- 
fault by letter on September 29th. It does not appear when these notices reached 
the office of the defendant. It is claimed that the plaintiff was excused from de- 
fault in service of the first notice required because of the fact that the 9th day of 
September was Saturday, which was a half holiday. The plaintiff claims that under 
General Construction Law, §§ 24 and 25, such being true, it was entitled to serve 
notice on the following Monday (the day upon which it was actually served). The 
plaintiff fails to note the difference recognized by law between a holiday and a half 
holiday. The case of Van Orden v. Simpson, 90 Misc. Rep. 322, 153 N. Y. Supp. 
134, cited by both parties, is authority against the plaintiff’s contention. 

[5] The important question left is whether or not the plaintiff should be held 
to the strict letter of the contract in its requirements that such notice shall be given 
“promptly, and in any event within 10 days thereafter.’ The law on this proposi- 
tion varies in different jurisdictions, some holding that a paid surety is not dis- 
charged from liability on account of failure to give notice required by the written 
contract, unless such surety suffers a loss as a direct consequence to such failure 
and then only to the extent of such loss. This position is based upon the theory 
that it is inequitable to allow a surety to escape on such a technicality. The au- 
thorities to sustain this proposition are Illinois Surety Co. v. Huber, 57 Ind. App 
408, 107 N. E. 298; Republic County v. Guaranty Co., 96 Kan. 255, 150 Pac. 590; 
McClure v. Construction Co., 97 Kan. 695, 156 Pac. 692; Heffernan v. U.-S. F. & 
G. Co., 37 Wash. 477, 79 Pac. 1095; Lyman vy. Guaranty Co., 48 Utah, 230, 158 Pac. 
423; National Surety Co. v. Haley, 58 Okl. 263, 159 Pac. 292. On the contrary, 
there are other jurisdictions holding that the parties have a right to make such con- 
tracts and conditions as they choose, and that the law will not interfere therewith. 


Whether or not such conditions are material is to be determined by the parties 
in the making of their agreement. American Indemnity, Co. v. Board of Trustees 
(Tex. Civ. App.) 200 S. W. 592; Bankers’ Surety Co. v. Watts, 118 Ark. 492, 177 
S. W. 20; Knight & Jillson Co. v. Castle, 172 Ind. 97, 87 N. E. 976, 27 L. R. A. (N. 
S.) 573; National Surety Co. v. Long, 125 Fed. 887, 60 C. C. A. 623; U.S. F.& G 
Co. v. Rice, 148 Fed. 206, 78 C. C. A. 164; Astoria Southern Railway Co. v. Pacific 
Surety Co., 68 Or. 569, 137 Pac. 857; Beech Grove Co. v. Title Guaranty Co., 50 
Ind. App. 377, 98 N. E. 373; Hughes v. Globe Indemnity Co., 139 Minn. 417, 166 
N. W. 1075. In most of the above cases damage was proved by reason of failure 
to give timely notice. In some cases no notice was given; however, the decisions are 
.based upon the proposition that notice must be given as a condition precedent to the 
enforcement of the contract. 

The general proposition is most clearly set forth in the above cases in 172 Ind. 
97, 87 N. E. 976, at page 979 and following, and 125 Fed. 887, 60 C. C. A. 623. In 
some states there is a conflict and confusion of authorities, as in Indiana. In con- 
sidering. the New York authorities, the plaintiff cites Fass v. Illinois Surety Co., 
95 Misc. Rep. 267, 158 N. Y. Supp. 890, affirmed in 177 App. Div. 596, 164 N. Y. 
Supp. 239, but this case was decided upon the ground of estoppel. Plaintiff also cites 
McKegney v. Illinois Surety Co., 170 App. Div. 261, 155 N. Y. Supp. 1041, but this 
was a decision to the effect that the notice, which was served on time, was binding 
when served at a branch instead of the main office, as directed by the contract. 
The decision intimates that the notice should always be served within the time limit. 
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Many of these cases hold that the contract of guaranty or suretyship, as it may be 
called, is in effect a contract of insurance, and that in any event the same rule would 
apply. Such argument is good. It is a contract of insurance for the payment of 
indebtedness, and we must resort to the decision of cases in insurance companies in 
order to find the rule to follow in the state of New York. A leading case in this 
is Peabody v. Satterlee, 166 N. Y. 174, 59 N. E. 818, 52 L. R. A. 956, which is a fire 
insurance case, where proofs of loss were required within 60 days after the occur- 
rence of the fire. Service of such notice was not made until the sixty-second day. 
It was held it was not a sufficient compliance with the provisions of the policy. The 
court said: 


“The very question to be decided at this time is whether the plaintiff has com- 
plied with all the requirements of the policy within the time given him by its terms. 
If he has, he should recover; and, if he has not, this court in deciding against him 
declares no forfeiture of his legal rights, but construes a written contract according 
to its plain provisions.” 


In the case of Blossom v. Lycoming Fire Ins. Co., 64 N. Y. 162, the fire insur-’ 
ance policy required notice of less to be given within 30 days. It was held that 
such proof should be given as prescribed, unless waived. In Gallin v. Allemannia 
Fire Insurance Co., 184 App. Div. 876, 172 N. Y. Supp. 662, and in Slocum v. 
Saratoga & Washington Fire Insurance Co., 149 App. Div. 867, 134 N. Y. Supp. 72, 
the same rule is recognized. The leading case, however, in this state, is that of 
Whiteside v. North American Accident Insurance Co., 200 N. Y. 320, 93 N. E. 948, 
35 L. R. A. (N. S.) 696. In this case there was a policy of accident insurance which 
contained a provision that written notice from the assured or his representative, 
stating the time, place, and nature of his injury or death, or the commencement of 
his sickness, must be mailed to the secretary of the company at its home office 
within 10 days after the date of such injury, death, or commencement of such sick- 
ness, as a condition precedent to recovery. In an action on the policy to recover the 
sum stipulated to be paid weekly in case of sickness, the complaint alleged that dur- 
ing the early part of his sickness the plaintiff was delirious, and unable to remem- 
ber that he had said policy of insurance, and had wholly forgotten that fact, and 
later, but after the time stipulated in the policy, caused notice to be sent to the de- 
fendant of such sickness. It was held that the complaint did not set forth a cause 
of action, in view of the facts appearing therein, concerning the failure of the as- 
sured to cause such notice to be served. I quote from the opinion as follows: 


“Here the parties by their free and voluntary action have entered into a con- 
tract by which each has assumed certain obligations. The insurance company has 
agreed to make certain payments on account of sickness and the assured, as a condi- 
tion precedent to the enforcement of such obligation, has agreed to the payment of 
certain premiums and to the service of the notice in question, which might have been 
prepared and served by some one else in his behalf, if he was incapacited from 
personally doing it. All of these provisions and engagements enter into the sub- 
stance of the contract which respondent is seeking to enforce, and under such cir- 
cumstances the court will not relieve either party under the conditions here pre- 
sented from fulfillment of the engagement which he has voluntarily undertaken. 
This distinction between obligations imposed on a party by statute and against his 
will, and those voluntarily assumed by him as a part of a contract, is clearly recog- 
nized by the decisions. * * * And when parties have made their own contract, 
have agreed upon their own terms and assented to certain conditions, the courts can- 
not change them and must not permit them to be violated or disregarded. The con- 
ditions may seem harsh and useless, but they are the result of the meeting of the 
minds of parties capable in law of contracting, and if they have not been waived, or 
if one party has not been prevented from complying by the act of the other, all con- 
ditions must be respected and enforced.” 


A late case in this department is that of Hammill v. Order of United Com- 
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mercial Travelers, 178 App. Div. 338, 164 N. Y. Supp. 815. Here the Whiteside 
Case is cited, and this language used: 


; “Whatever notice was required by the contract of insurance, it was essential to 
give, and no unforeseen contingency would excuse such notice, nor can it be ex- 
cused because the requirement may seem to be unreasonable.” 


The judgment should be reversed on the law, and the complaint dismissed, with 
costs. All concur. 


+ ao 


GREAT SOUTHERN LIFE INS. CO. v. LONG er at. (No. 12372.) 
(Supreme Court of Oklahoma. Oct. 30, 1923.) 
219 Pacific Reporter, 926. 


(Syllabus by the Court.) 


4. PRINCIPAL AND SURETY — SURETIES ON BOND OF LIFE INSUR- 
ANCE AGENT EXONERATED BY CON TINUANCE OF EMPLOY- 
MENT AFTER EMBEZZLEMENT AND FAILURE TO NOTIFY SURE- 
TIES. 


Where an agent, who has given a bond with sureties to secure the payment to 
his employer of premiums, collected by him as such agent, appropriates the pre- 
miums, collected by him as such agent, to his own use and benefit, such agent is 
guilty of the offense of embezzlement, which involves moral turpitude, and, where 
the employer, after knowledge of such embezzlements on the part of such agent, 
continues such agent in its employ and does not notify the sureties on said bond of 
such wrongful act, the sureties are exonerated from liability for all premiums col- 
lected by such agent, after knowledge of such wrongdoing of the agent came to the 
employer. ‘ 

(For other cases, see Principal and Surety, Dec. Dig. § 123[3].) 


Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Kiowa County; Thomas A. Edwards, Judge. 

Action by the Great Southern Life Insurance Company against John J. Long 
and others. From a judgment for defendants, plaintiff appeals. Affirmed. 


Rummons & Hughes, of Hobart, for plaintiff in error. 
Geo. L. Zink, of Hobart, for defendant in error. 


Tuompson, C. This action was commenced in the district court of Kiowa 
county, Okl., on the 2d day of September, 1916, by the Great Southern Life Insur- 
ance Company, a corporation, plaintiff in error, as plaintiff, against John J. Long, 
A. B. Johnson, and H. C. Lloyd, defenants in error, as defendants, for the sum of 
$406.52, with interest thereon at 5 per cent. per annum from September 26, 1913, 
and for the further sum of $40.65 as attorney fees and costs for an alleged liability 
to defendants in error as sureties upon the bond of an insurance agent in the em- 
ploy of the plaintiff in error. 

For convenience, we shall hereafter refer to the parties as plaintiff and defend- 
ants, as they appeared in the court below. 

Petition alleges that R. P. Warwick, on the 23d day of April, 1912, entered into 
a written contract with plaintiff by the terms of which the said Warwick was ap- 
pointed soliciting agent to procure applications for insurance on the lives of indi- 
viduals for the plaintiff, Great Southern Life Insurance Company, and for collect- 
ing premiums due for the first year on policies of insurance written by said com- 
pany to applicants, furnished by said agent and his subagents, and to transmit such 
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premiums to plaintiff, but that, if authorized in writing, the agent was permitted to 
retain his commissions, and unless such authorization was made by plaintiff te said 
agent he was to transmit to plaintiff and pay over all moneys received by him and 
deliver to plaintiff all notes taken for premiums on life insurance, and faithfully 
discharge his duties and obligations as agent, according to the terms and conditions 
of this appointment, and for the faithful discharge of the above conditions of the 
contract the sureties obligated themselves, by the terms of the bond sued upon, to 
the plaintiff insurance company that they should pay any shortages to the plaintiff 
due plaintiff from said agent. 

Said petition further alleges that under the contract and bond the said R. P 
Warwick, as agent, commenced to perform services for it on the 23d day of April, 
1912, and continued in its employ as such agent until the 26th day of September, 
1913, and that during said period the said Warwick collected premiums on insurance, 
belonging to plaintiff, and failed to remit. same to plaintiff, as required by the terms 
of said agency contract, and by reason thereof became indebted to plaintiff in the 
sum of $406.52; that because of said failure to remit, the terms of the contract of 
agency and of said bond, given to secure the perfomance of same, were broken on 
part of the said Warwick and the defendants, as sureties upon the bond, became lia- 
ble to plaintiff, under the terms of said bond, in the said sum of $406.52, with inter- 
est thereon at the rate of 5 per cent. per annum from September 26, 1913, and for 
10 per cent. attorney fees and the costs of this action. To the petition are attached 
copies of the contract, bond and statement of the account, marked Exhibits A, X, 
and Z. 

To the above petition defendants answered, alleging, among other things, that 
they were exonerated from liability by reason of the fact that the agent, the prin- 
cipal of the bond, had wrongfully appropriatead the moneys and notes, taken by him 
on the sale of insurance and paid to him as premiums thereon, and which wrongful 
appropriation of moneys and notes was such that the agent was guilty of embez- 
zlement, which embezzlements began immediately after the execution and delivery 
of the bond, and that such embezzlements were continuous, and that the initial em- 
bezzlement and continuous embezzlements thereafter were known to plaintiff at 
about the time such embezzlements occurred, and that plaintiff continued such agent 
in its employ and did not notify the sureties on the bond of such wrongful acts un- 
til long after the termination of the contracts of agency between plaintiff and War- 
wick, and that the pretended account, for which liability is sought to be charged 
against the defendants, constitutes in the main of items of wrongful misappropria- 
tions, unlawful conversion, and embezzlements, upon the part of said agent War- 
wick, of plaintiff’s property and funds, known at the time by plaintiff and acquiesced 
in by plaintiff and being unknown to defendants and of which they had no netice 
or knowledge until after the termination of said contract between plaintiff and War- 
wick, and asked that they be discharged from any and all liability to plaintiff, un- 
der and by virtue of the bond sued on, and that plaintiff take nothing by reason 
of the action, and that they be discharged with their costs. 

Plaintiff filed a general denial to the above answer by way of reply. 

The plaintiff introduced in evidence the contract, bond, and account of plain- 
tiff; the account setting out in detail the business transacted by plaintiff, between 
the 16th day of May, 1912, and the 26th day of September, 1913, and rested. 

The defendants John J. Long and H. C. Lloyd testified that they never had any 
notice from the company of the shortages on part of R. P. Warwick during the time 
that Warwick was acting as agent for the company, and had no knowledge of said 
shortages until about the time this action was brought. 

The witness C. A. Starns testified that he took out a policy with the company 
through its agent. R. P. Warwick, and was uncertain about the date, whether it was 
1910 or 1912, and the account of plaintiff in evidence was presented to this witness, 
showing a premium of $39.40, and he testified that was the only policy he ever took 
out with the company, and that he paid said premium by crediting Warwick on a 
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grocery bill, that the agent Warwick owed him of $38 or $39, for which the said 
Warwick issued him a receipt for the payment of the premium on the policy. 

The witness R. C. Blackner testified that he took out a policy through the 
agent R. P. Warwick, with the plaintiff company, some time during the year 1912, 
and paid the premium thereon by delivering a promissory note to R. P. Warwick, 
and that he purchased said note back from the said R. P. Warwick at a discount 
of 30 per cent. 

This was all of the evidence in the case, and the attorneys for both plaintiff 
and defendants practically agree that there is no conflict whatever in the evidence. 

The case was tried to a jury, and the jury returned a general verdict in favor 
of the defendants. Motion for new trial was filed by the plaintiff and overruled 
by the court; exceptions reserved and judgment was rendered upon said verdict 
against the plaintiff and in favor of the defendants, on the 17th day of December, 
1920, and the cause comes regularly on appeal by plaintiff to this court. 

[5] The attorneys for plaintiff in error set out six assignments of error in their 
brief, but content themselves in their argument in presenting them under three 
heads, first, that no competent evidence whatever was offered to establish the de- 
fendants’ answer; second, error of the court in giving instruction No. 3 to the jury; 
and, third, error of the court in refusing to instruct the jury to return a verdict in 
favor of the plaintiff. The other assignments of error, not argued in the brief of 
plaintiff, will be regarded as waived, and will not be considered by this court upon 
the authority of Bartlesville Zinc Co. v. James, 66 Okl. 24, 116 Pac. 1054. 

Upon examination of the record we find, under the eighth paragraph of the 
contract between the plaintiff and its agent, the following stipulation and agreement: 


“Second party may deduct his commissions due and computed under schedule 
above set out at the time of payment of first year premium, remitting the remain- 
der to first party, when authorized by the first party in writing so to do; otherwise 
the entire amount of all premiums shall be remitted to the home office of first party. 
First party shall have the right to apply the commissions due under such premiums 
so transmitted to the liquidation of any indebtedness due or owing to first party by 
second party.” 


The contract, bond, and account being the basis of this action, it was the duty, 
in our view of the case, of the plaintiff company to show, by the evidence, that the 
right of the agent, R. P. Warwick, to retain his commissions out of the premiums, 
had been granted to him in writing, but the plain letter of the contract, even if such 
written authority had been given him, required the agent to remit the remainder to 

the plaintiff, and upon the examination of the account, attached to the petition and 
introduced in evidence, we find on the books of the company that he was debited on 
May 16, 1912, with $98.08; on June 21st he was short $.50; on July 15th he was 
debited with $54.86 and $44.30; on July 25th with $48.34; August 10th with $38.42; 
on August 13th he was credited with $85 and $10.47; on August 12th he was short 
$1.00; on August 15th he was credited with $65; on August 22d he was debited 
with $79.40; on September 6th he was credited with $25.00; on September 12th he 
was credited by commission with $17.52; and then follows seventeen debits, varying 
in amounts from $62.92 to $7.13; om October 7th he was credited with commission 
of $11.89; and on October 25th he was debited with $9.59; on November 4th he was 
credited with $13.28; November 13th, $20.39; and December 31st, $16.17; on March 
4th, 1913, he was debited $7.54; on March 7th he was credited by commission on six 
items, totalling $11461. Then follows a long list of debits and four small credits 
The total amount of all debits between April 23, 1912, and September 18, 1913, is 
$945.50, and the total amount of credits deducted from the total amount of debits 
leaves a balance due from the agent to the plaintiff company of $406.42. This show- 
ing of the state of the account, between the plaintiff and its agent, was made by the 
plaintiff in its own evidence and in its exhibit. In the debits, that make up the total 
sum, is found a debit against the agent for the premium on the C. A. Starns policy 
for the amount of $39.04, which Starns testified he paid by crediting him with a 
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grocery bill, incurred by the agent, R. P. Warwick. In the list of debits there also 
occurs the debit against the agent, Warwick, on the premium on the R. C. Blackmer 
policy of $50.60, for which Blackmer testified he issued his promissory note to R. P. 
Warwick and purchased the note back from Warwick at a discount of 30 per cent. 

It is thus shown that from the very beginning of the operations of R. P. War- 
wick, under his contract, he began converting to his own use and benefit the pre-° 
miums paid upon the policies secured by him for the plaintiff company in considera- 
ble sums, and such fact must have been within the knowledge of the company, as 
shown from the entries on its books, beginning May 16, 1912, and continuing all the 
way through his connection with the company, up to and including September 18, 
1913. The company must have known that the policies had been issued to the policy 
holders for the premiums in the amounts shown on its books, and that it was not 
receiving, in accordance with the provisions of the contract, above set forth, remit- 
tances from its agent and that its agent was not only retaining his commission out 
of the premiums, but was retaining the entire amount, and no other conclusion can 
be arrived at in face of this record, and, while the plaintiff may not have known 
directly that its agent was paying his grocery bills out of the premium on the pol- 
icy issued and discounting the note given for the entire amount of the premium on 
policy issued, as disclosed in the evidence of Starns and Blackmer, yet, it did have 
knowledge that these premiums were not remitted to it, and, in our view of the case, 
it should have ascertained the reason why, and we think the evidence of these two 
witnesses was admissible to show that its agent, R. P. Warwick, was guilty of em- 
bezzlement, under this state of the case. Therefore, on the questions raised by 
counsel on the refusal of the court to instruct the jury to return a verdict in favor 
of the plaintiff, and upon the contention that no competent evidence whatever was 
offered to establish the defense set up in defendants’ answer. we cannot agree with 
counsel for plaintiff, as we think that there was sufficient competent evidence in the 
record, introduced by the plaintiff itself, to sustain the verdict of the jury and upon 
which to refuse motion to submit the case to the jury. 


{1] The rule established by this court is: 


“The question presented to a trial court on a motion to direct a verdict is 
whether, admitting the truth of all the evidence which has been given in favor of 
the party against whom the action is contemplated, together with such inferences 
and conclusions as may be reasonably drawn from it, there is enough * * * 
evidence to reasonably sustain a verdict should the jury find in accordance there- 
with.” Solts v. Southwestern Cotton Oil Co.. 28 Okl. 706, 115 Pac. 776; Duncan 
Cotton Oil Co. v. Cox, 41 Okl. 633, 139 Pac. 270; Chestnutt-Gibbons Grocer Co. v. 
Consumers’ Fruit Co., 44 Okl. 318, 144 Pac. 591; Frick-Reid Supply Co. v. 
Hunter, 47 Okl. 151, 148 Pac. 83; Phoenix Ins. Co. of Hartford v. Newell, 60 Okl 
207, 159 Pac. 1127. 


[2] If the inference to be drawn from the evidence is a reasonable one, al- 
though not a necessary one, the court will not invade the province of the jury by 
taking from it the right to pass on the facts to be deduced from such inference. 
Waters-Pierce Oil Co. v. Deselms, 18 Okl. 107, 89 Pac. 212; Sulzberger & Sons Co 
v. Hoover, 46 Okl. 792, 149 Pac. 887. 


Having decided that the evidence was sufficient to sustain the contention of 
defendants, and the court was right in submitting the case to the jury upon the re- 
cord and facts in this case, we are next confronted with the contention of attorneys 


for plaintiff that the court erred in giving to the jury instruction No. 3, which is as 
follows: 


“You are instructed that under the contract herein sued upon the agent, War- 
wick of the plaintiff life insurance company, was authorized to collect premiums 
upon policies of Life Insurance for the first year only, and was authorized, by such 
contract, in case the company should write him to that effect, to deduct his com- 
missions, which commissions were to be according ta a schedule which was included 
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in said contract, and in the event that he was not authorized in writing by the com- 
pany to deduct such commissions, then he was to remit the entire commission col- 
lected to the company. And you are instructed that any failure on his part to con- 
form to the terms of such contract and to remit either the amount paid as premiums 
less his commission, or the entire amount unless he was authorized in writing, would 
constitute embezzlement, and if you find and believe from the evidence that the said 
Warwick did collect premiums for the first year on said life insurance policies solic- 
ited and procured by him and failed to remit to the company its part of the said first 
year premiums but appropriated the same to his own use and benefit and that the 
company had knowledge of such appropriation on his part, and continued to retain 
said Warwick in its employ that any embezzlements or any shortages of the said 
Warwick after knowledge of: any embezzlements by Warwick on the part of the said 
life insurance company, would not be indemnified by the said bond, and the defend- 
ants in this case’ would not be liable for such shortages after the plaintiff company 
had knowledge of such embezzlements, if any such you find, but would in any event 
be liable for shortages occurring prior to knowledge on the part of the plaintiff of 
embezzlements on the part of said Warwick if any such you find.” 


[3] If this instruction is a proper one, this being the only instruction pre- 
sented and argued by attorneys for plaintiff in their brief, the verdict and judgment 
of the court in this cate must be affirmed, as this court will not invade the province 
of the jury to pass on the facts and the inferences to be drawn from the evidence, 
as in the case of Bartlesville Zinc Co. v. James, supra, this court lays down the 
rule that: 


“Where the evidence is in conflict, and there is evidence which reasonably tends 
to support the verdict, and the jury is properly instructed, and the verdict approved 
by the trial court, this court will not disturb the verdict.” 


The instruction complained of stated the terms of the contract that the agent, 
Warwick, in case the company should write to him to that effect, could deduct his 
commissions for the first year only, but, if he had no written authority to deduct 
his commissions, he should remit the entire premiums collected to the company and 
that if he retained the commissions and premiums and did not remit either the 
amount paid as premiums, less his commissions, or the entire amount, unless he was 
authorized in writing, would constitute embezzlement, and if he appropriated the 
same to his own use and benefit and the company had knowledge of such appropria- 
tion on his part and continued to retain said agent Warwick in its employ, that any 
embezzlements or any shortages of the said Warwick, after knowledge of any em- 
bezzlements by him, on the part of the said life insurance company, would not be 
idemnified by said bond, and the defendants in this case would not be liable for 
such shortages, after plaintiff company had knowledge of such embezzlements, but 
that the defendants would be liable for shortages occurring prior to. the knowledge 
on part of the plaintiff of embezzlements on part of said Warwick. We think this 
instruction presents the law correctly, as measured by the rule of this court, as laid 
down in the case of Phoenix Insurance Co. of Hartford v. Newell, 60 Okl. 207, 159 
Pac. 1127, based upon the facts and record in this case. 

In the case above referred to, the plaintiff sued its agent, D. M. Newell, and his 
bondsmen for moneys collected by him as agent that he had not accounted for, and it 
was shown that the agent, Newell, used the company’s money, took goods from 
merchants in payment of premiums, that he checked it out and would pay the bal- 
ance when he could, and that Newell told the investigating agent of the plaintiff 
of these facts, and that plaintiff did not notify the sureties of the default of Newell, 
and, after having knowledge of said default, continued said Newell in its employ, 
and the court submitted an instruction to the jury very similar to the one complained 
of in this case, except in the instruction given in that case the court included in the 
instruction the question of whether the shortage resulted from dishonest practices 
or intentions, and reviewed the statute of embezzlement of this state, which js as 
follows: 
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“If any clerk or servant of any private person or copartnership or corporation, 
except apprentices and persons within the age of eighteen years, fraudulently ap- 
propriates to his own use, or secretes with a fraudulent intent to appropriate to his 
own use, any property of any other person which has come into his control or care 
by virtue of his employment as such clerk or servant, he is guilty of embezzlement.” 
Rev. Laws 1910, § 2675. 


In the instruction complained of, in the instant case, the court instructed the 
jury that if they found the agent was guilty of embezzlement and plaintiff had 
knowledge of this fact, and still retained him in its employ after knowledge of 
such fact, then the sureties would not be liable for any shortages occurring there- 
after. 

[4] The question here is whether said agent was guilty of mortal turpitude in 
appropriating to his own use the moneys that came into his hands by virtue of his 
employment as agent of the obligee on the bond. We are of the opinion that this 
question must be answered in the affirmative. The evidence here is that he used 
the money, collected by him as agent, to pay a grocery bill, and obtained money by 
discounting one of the premium notes, and used the same for his own benefit, and 
in our view of the case he was guilty of embezzlement. 

The court, in the case above referred to, uses this language: 


“That the obligee in the bond, after having knowledge of the wrongdoing of the 
agent, continued to employ said agent, and that the agent continued to collect pre- 
miums, and that the obligee in the bond did not advise the sureties of the wrong- 
doing of the agent, and that the moneys sought to be collected in this action were 
collected by the agent after the knowledge came to the obligee in the bond of the 
appropriation of money of the obligee by the agent, though the evidence is in part 
in conflict, the preponderance thereof is sufficient to authorize the jury to answer 
the said questions in the affirmative. Where the evidence, though in conflict, rea- 
sonably supports the verdict rendered, that this court will not disturb the verdict 
is so well established as not to require the citation of authorities in support thereof. 

“There is no evidence as to whether or not a part of the premiums collected 
belonged to the agent as his compensation; but, if it be admitted that such is the 
case, if he converted the whole fund to his own use, he is guilty of embezzlement 
Wallis v. State, 54 Ark. 611, 16 S. W. 821; Territory v. Meyer, 3 Ariz. 199, 24 Pac. 
183; State v. Collins, 1 Marv. (Del.) 536, 41 Atl. 144; Foster v. State, 2 Pennewill 
(Del.) 111, 43 Atl. 265; Clark v. Com., 97 Ky. 76, 29 S. W. 973; Com. v. Fisher, 
113 Ky. 491, 68 S. W. 855; Com. v. Smith, 129 Mass. 104; People v. Hanaw, 107 
Mich. 337, 65 N. W. 231; Campbell v. State, 35 Ohio St. 70; People v. Civille, 44 
Hun (N. Y.) 497.” 


And measured by this rule, we are of the opinion that the instruction given, 
based upon the evidence and record in the instant case, was correct, as there was no 
evidence introduced to show any reason or excuse for the agent appropriating the 
premiums to his own use and benefit and not remitting the premiums collected, in 
accordance with the plain provisions of the contract, to the plaintiff. 

In the absence of any reason or excuse for not so doing, we are forced to con- 
clude, measured by the standard established by the decisions of this state, that the 
case was fairly submitted to the jury under proper instructions, and that the verdict 
of the jury is correct, and that the judgment pronounced upon the verdict of the 
jury should be, and is hereby, affirmed. 
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MISCELLANEOUS. 
HUFF v. ROSEN. 


(New York Supreme Court, Appellate Term, First Department. November 13, 
1923.) 


201 New York Supplement, 689. 


1. INSURANCE—COMPLAINT IN ACTION BY INDEMNITOR AGAINST 
PRINCIPAL DEBTOR HELD TO‘STATE CAUSE OF ACTION ON 
THEORY OF SUBROGATION. 


A complaint alleging that plaintiff had obligated itself to save an insurance com- 
pany harmless against acts of insurance company’s agents nominated by plaintiff 
that defendant was such an agent, that plaintiff had been compelled to pay insurance 
company the amount of commissions which defendant had received on policies that 
had been canceled, and in violation of his agreement defendant had failed to repay 
insurer the amount of such commissions, held to state cause of action on the aay 
of plaintiff’s subrogation to insurance company’s rights. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Appeal from City Court. 

Action by Perez F. Huff against Harry B. Rosen. From an order denying 
plaintiff's motion for a judgment on the pleadings, and an order denying a motion 
for resettlement of that order, plaintiff appeals. Plaintiff's motion for judgment on 
the pleadings granted, with leave to serve an answer, and appeal from order deny- 
ing a motion for resettlement dismissed. 


Argued October term, 1923, before Guy, Bijur, and Mullan, JJ. 


John Kirkland Clark, of New York City (Hannon E. Norris, of New York 
City, of counsel), for appellant. 
Koenig, Sittenfield & Aranow, of New York City, for respondent. 


Guy, J. [1] It appears from the complaint that the defendant is a life insur- 
ance agent; that as such agent, and as the result of representations on his part, the 
Travelers’ Insurance Company issued a policy of life insurance, defendant deduct- 
ing his commission, $1,265.12, from the premium paid; that defendant accepted his 
employment in consideration of his agreement to return to the company upon de- 
mand any commissions paid to him upon policies which the company might recall 
or cancel on account of misrepresentations made by the applicant at the time of 
making application; that the representations made upon the application for the pol- 
icy in question were false and fraudulent, and the company was thereafter compel- 
led to cancel the policy and to pay back the premium to the insured; that prior to 
the above transactions the company had entered into an agreement with plaintiff, 
whereby plaintiff agreed with the company to be responsible for and to save it harm- 
less against acts and deeds of agents nominated by the plaintiff, of whom defendant 
was one; that plaintiff was compelled under his agreement with the company to pay 
to it the amount of the commissions which had been collected by defendant upon 
the aforesaid insurance; and plaintiff demands judgment for $1,265.12, the amount 
of said commissions with interest. ; 

The defendant demurred to the complaint, and upon plaintiff's motion for judg- 
ment on the pleadings the demurrer was sustained. The facts sufficier.tly spell out 
a cause of action against defendant as upon plaintiff’s subrogation to the rights of 
the insurance company against the defendant. 

[2] The right of subrogation or equitable assignment requires no contractual 
relation as its basis, since it is founded upon principles of equity and makes its ap- 
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peal solely to the conscience of the court; and where it is equitable that a person 
who has furnished money to pay a debt should be substituted for the creditor, such 
person will be substituted. Pittsburg-Westmoreland Coal Co. v. Kerr, 220 N. Y. 
137, 115 N. E. 465. In the case cited the court held that the plaintiff was subro- 
gated to the rights of the holder of a promissory note as against the maker and the 
endorser thereof, where payment of the note had been made by the maker with 
the proceeds of sale of merchandise belonging to the plaintiff, and while the rights of 
plaintiff and defendant maker were based on an existing contract between them 
there was no privity of contract between the plaintiff and the defendant indorser. 
See Hough v. A&tna Life Insurance Co., 57 Ill. 318, 11 Am. Rep. 18. 

It follows that the complaint states a cause of action, and that the order should 
be reversed, with $10 costs and disbursements, and plaintiff's motion for judgment 
on the pleadings granted, with $10 costs, with leave to defendant to withdraw de- 
murrer and to serve an answer within six days after service of a copy of the order 
entered hereon, on payment of said costs. Appeal from order denying motion for 
resettlement dismissed. All concur. 


a 
In RE STODDARD, SuPeRINTENDENT OF INSURANCE. 


CARPINTER & BAKER v. CITY EQUITABLE FIRE INS. CO., Limitep. 


(New York Supreme Court, Appellate Division, First Department. November 30, 
1923.) 


201 New York Supplement, 808. 


INSURANCE—ENGLISH STATUTORY LIQUIDATOR HELD ENTITLED 
TO FUNDS OF INSOLVENT ENGLISH INSURANCE COMPANY IN 
HANDS OF INSURANCE SUPERINTENDENT. 

The provisions of the English statutes for liquidating insolvent corporations, 
construed by the English courts as impressing property with a trust for the credi- 
tors, as presumed to be a part of the charter of a corporation organized thereunder, 
and have extraterritorial effect, and in the absence of state statute or decision, the 
right of the English statutory liquidator to the surplus funds of an English insur- 
ance company deposited to secure payment of claims in the United States, and now 
in the hands of the superintendent of insurance, had priority over New York as- 
signee of Canadian creditors, attaching after winding-up order was made. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Appeal from Supreme Court, New York County. 

In the matter of the application of the People of the State of New York, by 
Francis R. Stoddard, Jr., as Superintendent of Insurance, for an order to take pos- 
session of the property and assets of the City Fire Insurance Company, Limited, of 
London, England. From an order granting the motion of Carpinter & Baker for 
leave to commence an action against said insurance company, and to issue an at- 
tachment against the surplus of its property in the hands of the Superintendent of 
Insurance, after all claims against it and allowed in this proceeding had been paid, 
H. E. Burgess, as liquidator of the company, and another, appeal. Reversed, and mo- 
tion denied. 


Argued before Clarke, P. J., and Dowling, Finch, McAvoy, and Martin, JJ. 


Barry, Wainwright, Thacher & Symmers, of New York City (Herbert Barry, 
of New York City, of counsel), for appellant Burgess. 
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Clarence C. Fowler, of New York City (Clarence W. Roberts, of New York 
City, on the brief), for appellant Stoddard. 

Rumsey & Morgan, of New York City (Louis J. Wolff, of New York City, of 
counsel, and David Rumsey, of New York City, on the brief), for respondent. 


Fincu, J. The City Equitable Fire Insurance Company was incorporated un- 
der English law and domiciled in England. Pursuant to section 27 of the Insur- 
ance Law (as added by Laws 1919, c. 382, § 2), it obtained the right to do business 
in this state by depositing securities with the superintendent of insurance of New 
York as a trust fund, and also made a deposit with the superintendent of insurance 
of Ohio, and a further deposit in trust of other funds and securities with the Cen- 
tral Union Trust Company, as trustee, to pay all lawful claims of policy holders 
and creditors in the United States. The company becoming insolvent, proceedings 
were started in England to wind it up under the English statute (Companies Act of 
1908). The superintendent of insurance of New York state took possession of the 
assets, including all these funds so deposited, as ancillary receiver, upon a petition 
which recited that: 


“It is doubtful whether said United States branch will have assets and funds 
sufficient to pay all policy holders and creditors in the United States.” Insurance 
Law, § 63, subd. 5 (see McKinney’s Consol. Laws and Supp.). 


For the purposes of this appeal, it may be assumed that all the creditors in the 
United States have been paid in full, and that there remains a surplus in the hands 
of the superintendent of insurance. The City Equitable Fire Insurance Company 
had, previous to its insolvency, entered into certain reinsurance agreements with two 
Canadian corporations, and the claims upon which the action is brought are based 
upon these contracts. These two Canadian creditors having assigned to a New 
York corporation, after the order of liquidation, the latter now desires permission 
to attach this fund and apply it on account of these claims. The question which 
arises is whether this surplus should be forwarded by the superintendent of insur- 
ance to the English liquidator. 

Said assignee of the Canadian creditors claims, first, that these creditors have 
an absolute right to sue the debtor (whose corporate existence they allege is kept 
alive by the English act during the winding up) wherever such debtor may be 
found, and, because of their diligence, apply the funds obtained on account of their 
claims until paid; and, secondly, that while all creditors resident in England are 
bound by the English act, and can only prove their claims in that proceeding, this 
does not apply to creditors who are domiciled in any other country except England. 
There is thus presented for decision a conflict of rights between a statutory liquida- 
tor in England and a foreign creditor in New York state, who, after the commence- 
ment of the winding-up proceeding in England, seeks to attach property in the hands 
of a New York state statutory liquidator. Although it is true that the Canadian 
creditors have assigned to a New York corporation, it does not appear on this re- 
cord, and no attempt so to claim was made on the argument, that the assignee stands 
in a different position than the Canadian creditors. 

While it is true that under the English winding-up act the title remains in the 
company, the courts of England have construed the provisions of the winding-up 
act as making the property of the company in the process of being wound up, trust 
property. In Re Oriental Inland Steam Co., L. R. 9 Ch. App. 557, 560, the court 
said: 


“It is property affected by the act of Parliament with an obligation to be dealt 
with by the proper officer in a particular way. Then it has ceased to be beneficially 
the property of the company, and, this being so, it has ceased to be liable to be 
seized by the execution creditors of the company. * * * There were assets fixed 
by the act of Parliament with a trust for equal distribution amongst the creditors. 
One creditor has, by means of an execution abroad, been able to obtain possession 
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of part of those assets. The Vice Chancellor was of opinion that this was the same 
as that of one cestui que trust getting possession of the trust property after the 
property had been affected with notice of the trust. If so, that cestui que trust 
must bring it in for distribution among the other cestui que trust. So I, too, am 
of opinion, that these creditors cannot get any priority over their fellow creditors 
by reason of their having got possession of the assets in this way. The assets must 
be distributed in England upon the footing of equality.” 


The City Equitable Fire Insurance Company, Limited, was organized under 
the Companies Act of the Kingdom of Great Britain and Ireland, which provides for 
the method of liquidation in case of insolvency, and therefore its provisions are 
presumed to be a part of the charter of said company, and hence have extraterri- 
torial operation and effect. Sinnott v. Hanan, 214 N. Y. 454, 108 N. E. 858; Relfe 
v. Rundle, 103 U. S. 222, 26 L. Ed. 337; Parsons v. Charter Oak Life Ins. Co. (C. 
C.) 31 Fed. 305. The right, therefore, of the English statutory liquidator to as- 
sert his beneficial right to these assets should not be denied, in the absence of some 
statute of this state, or some controlling decision of the courts, or some equity, 
which would prevent or make it inequitable to enforce this equitable right. Martyne 
v. American Fire Ins. Co., of Philadelphia, 216 N. Y. 183, 110 N. E. 502. None 
such have been shown. In addition, there appear other reasons for giving to the 
English liquidator the right to take possession of these assets for the purpose of 
distribution unde; the English act. It is to be noted that the attachment did not is- 
sue until after the winding-up order was made and the assets actually had come into 
the hands of the New York statutory liquidator; hence there was no charge on the 
property prior to the time that the trust for the benefit of all the creditors arose. 
The facts in the case of In re Oriental Inland Steam Co., supra, were quite similar 
in this regard. The court there said (L. R. 9 Ch. App. 557, 560) : 


“Then it is said that the assets are subject to the law of the place where they 
are. I quife agree that, if the law of the place where they are had given a charge 
of that nature on the assets prior to the time when the petition for winding up was 
presented, or possibly prior to the time when the winding-up order was made, and a 
judgment, for instance, had been put on the register, that might, by the law of 
Bombay, have constituted a charge on the property of the company, and then the 
trust for the benefit of the creditors would have been subject to that charge. But 
here there is no allegation that the judgment in Bombay, any more than a judgment 
here, simply qua judgment, operates as any charge at all. It is quite clear that it 
does not, and that, until the execution and attachment have issued and been exe- 
cuted, there is no actual charge on the property. That charge is subsequent to the 
creation of the trust, and is made by the particular appellants here with full notice 
of the trust. The consequence necessarily follows that in this court these creditors 
cannot be allowed * * * to obtain priority, and that they must give up, for the 
benefit of the creditors, what they have so obtained.” 


It follows that the order appealed from should be reversed, with $10 costs and 
disbursements, and the motion denied, with $10 costs.. Order filed. All concur. 
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CARPINTER & BAKER, Respr., v. CITY EQUITABLE FIRE INSURANCE 
COMPANY, Limirep, Derr. (Action No. 2.) 


(New York Supreme Court, Appellate Division, First Department. November 30, 
1923.) 


201 New York Supplement, 811. 


In the matter of the application of H. E. Burgess, senior official receiver, as 
liquidator of the City Equitable Fire Insurance Co., Limited, appearing specially to 
apply to set aside the attempted service of copies of warrant of attachment, sum- 
mons and complaint, respectively. 

In the matter of the application of Francis R. Stoddard, Jr., as Superintendent 
of Insurance of the state of New York, appearing specially to apply to set aside the 
attempted service of copies of warrant of attachment, summons and complaint. 


Appeal by H. R. Burgess as liquidator of the City Equitable Fire Insurance 
Company, Limited, and by the Superintendent of Insurance from an order of the 
Supreme Court, New York County, denying their motion to vacate service of at- 
tachment and summons and complaint. 


‘ Argued before Clarke, P. J., and Dowling, Finch, McAvoy, and Martin, JJ. 


Barry, Wainright, Thacher & Symmers, of New York City (Herbert Barry, 
of New York City, of counsel), for appellant Burgess. 

Clarence C. Fowler, of New York City (Clarence W. Roberts, of New York 
City, on the brief), for Superintendent of Insurance. 

Rumsey & Morgan, of New York City (Louis J. Wolff, of New York City, 
of counsel, and David Rumsey, of New York City, on the brief), for respondent. 


Fincu, J. For the reasons stated in Matter of Stoddard, as Superintendent, 
etc. (Carpinter & Baker v. City Equitable Fire Ins. Co.), —— App. Div. ——, 201 
N. Y. Supp. 808, handed down herewith, the order appealed from should be re- 
versed, and the motion granted, without costs. Order filed. All concur. 
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ZAMKIN y. UNITED STATES FIDELITY & GUARANTY CO. 


(New York Supreme Court, Appellate Term, First Department. November 20, 
1923.) 


201 New York Supplement, 712. 


1. INSURANCE — EMPLOYERS’ LIABILITY POLICY HELD TO COVER 

MEDICAL EXPENSES INCURRED BY EMPLOYEE. 

An employers’ liability policy, indemnifying plaintiff against payments required 
by the Workmen’s Compensation Law, to be paid to an injured employee for medi- 
cal services covers the expenses of a physician hired by insured for an injured em- 
ployee. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


4. INSURANCE—ACTION BY PHYSICIAN AGAINST EMPLOYER HELD 
ACTION BROUGHT “ON ACCOUNT OF THE EMPLOYEE'S INJU- 
RIES,” WITHIN EMPLOYERS’ LIABILITY POLICY. 

An action by a physician against employer for services rendered to injured em- 
ployee held an action brought against employer “on account of the employee’s inju- 
ries,” within the contemplation of both the Workmen’s Compensation Law and an 
employers’ liability policy, and insurer, refusing to defend such an action, must re- 
imburse employer for the full amount recovered. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A Key-No. 
Series. ) a4 


Appeal from Municipal Court, Borough of Manhattan, Second District. 

Action by Louis Zamkin, doing business as the Zamkin Press, against the Uni- 
ted States Fidelity & Guaranty Company. From a judgment dismissing the com- 
plaint, after a trial by the judge without a jury, plaintiff appeals. Reversed, and 
judgment directed for plaintiff. 


Argued October term, 1923, before Guy, Bijur and Mullan, J. 


Abraham Heyert, of New York City, for appellant. 
George J. Finnegan, of New York City (William B. Shelton, of New York 


City, of counsel), for respondent. 


Bryur, J. [1] This appeal raises only a question of law. Plaintiff had secured 
from defendant a policy of insurance against employers’ liability. A workman of 
plaintiff was injured, and was told by plaintiff to consult a physician for immediate 
treatment. The physician, a Dr. Bloom, rendered medical services, for which he 
sent a bill to plaintiff for $93, which plaintiff declined to pay. Plaintiff was there- 
upon sued by Dr. Bloom for-that amount, and sent the papers forthwith to defend- 
ant, which, after consideration, declined to undertake or continue with the defense 
of the suit, writing him as follows: 


“This is an action brought against you by one Simon Bloom, physician, for 
breach of contract entered into by you with him for the medical treatment of one 
Morris Davis. The compensation policy which you held with this company does not 
cover you for an action brought against you for breach of contract. Therefore the 
cause of action concerned in this case is not covered under your policy. We are 
therefore forced to disclaim all liability to you therefor.” 


Plaintiff took no further steps in the Bloom suit, which thereupon resulted in 
an inquest and judgment against plaintiff for a total of $106, to recover which, 
with interest thereon, the present action has been brought. 

In the policy issued by defendant it— 
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“agrees with this employer * * * 1 (a) to pay promptly to any person entitled 
thereto under the Workmen’s Compensation Law * * * the entire amount of 
any sum due: * * * (1) To such persons because of the obligation for com- 
pensation for any injury imposed upon or accepted by this employer under * * * 
the Workmen’s Compensation Law; and (2) for the benefit of such person the 
proper cost of whatever medical * * * services are required by the provisions 
of such Workmen’s Compensation Law.” 


Also 


3. “To defend in the name and on behalf of this employer any suits or other 
proceedings which may at any time be instituted against him on account of such 
injuries, including suits or other proceedings alleging such injuries and demanding 
damages or compensation therefor, although such suits, other proceedings, allega- 
tions or demands are wholly groundless, false or fraudulent.” 


It will thus be seen that by the policy defendant undertakes, so far as affects 
the instant action, to indemnify the plaintiff against payments required by the Work- 
men’s Compensation Law to be made by him to an injured employee and against 
the cost of medical services similarly required by the Workmen’s Compensation Law 
to be furnished by plaintiff in the event of such injury. It also agrees to defend 
any action brought against the plaintiff “on account of such injuries.” The conten- 
tion of defendant, as evidenced by its letter, is that the “compensation policy which 
you hold with this company does not cover you for an action brought against you 
for a breach of contract.” In the first place, I do not think that the contention is 
sound; next, as applied to the instant case, it is wholly irrelevant. 


[2] Defendant respondent endeavors to suStain its immunity from liability under 
section 13 of the Workmen’s Compensation Law, which provides, among other 
things, that “all fees and other charges for such treatment and services shall be 
subject to regulation by the commissioner,” etc. This provision in section 13, how- 
ever, manifestly refers only to a case where the employee, in accordance with other 
provisions of the same section, himself engages a physician on the refusal of his 
employer to do so, and it has been so interpreted by this court in Feldstein v. Buick 
Motor Co., 115 Misc. Rep. 170, 187 N. Y. Supp. 417. 


[3] On the other hand, the same section requires the employer to promptly 
provide medical service for an injured employee, which requirement necessarily im- 
ports a common-law contract between the employer and the physician for these 
services. Defendant-in my opinion, therefore, is in error in assuming that its pol- 
icy does not indemnify plaintiff against the expense of the physician in such a case, 
if that is what it meant to say in its letter. 


[4] Plaintiff's cause of action, however, is founded upon defendant’s failure 
to defend the Bloom suit which plaintiff claims was, in the language of the policy, 
“instituted against him on account of such injuries.” It will be observed that this 
letter blends defendants’ obligation to indemnify plaintiff against liability under 
the policy with its obligation to defend suits brought against plaintiff “on account 
of such injuries.” There was no suggestion, nor can there be, that plaintiff was 
not bound by the Compensation Law to employ Dr. Bloom as he did. Thereupon 
Dr. Bloom had a common-law cause of action against plaintiff for the services 
which hé rendered. But whether he had a common-law action, or was required by 
law to obtain compensation through the compensation commissioner, is wholly in- 
different in the instant case. Dr. Bloom’s action was surely brought against plain- 
tiff “on account of the employee's injuries,” within the contemplation of both the 
statute and of defendant’s policy. Whatever defense there may have been to such 
an action was a matter to be settled therein by the defendant, under its obligation 
to defend the action on plaintiff’s behalf. When it refused to fulfill its obligation in 
that respect, it became liable to plaintiff for the damages which he suffered by 
reason of that default. 
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Both on the trial and in its brief defendant refers to the fact that the commis- 
sion fixed the value of Dr. Bloom’s services at a certain amount, which the defend- 
ant was willing to pay. In other words, having defaulted in its obligation to de- 
fend plaintiff against what defendant claims was Dr. Bloom’s unwarranted or il- 
legal charge, it offers to pay to plaintiff the amount which it claims Dr. Bloom 
should have recovered, if the present defendant had undertaken the defense of that 
action. The mere statement of the proposition is its own refutation. 

Judgment reversed, with $30 costs, and judgment directed in favor of plaintiff 
for the amount of $112, with interest and costs. All concur. 
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NORTHWESTERN MUT. LIFE INS. CO. v. PICKERING. (No. 4137.) 
(United States Circuit Court of Appeals, Fifth Circuit. October 23, 1923.) 
293 Federal Reporter, 496. 


1. INSURANCE— CONSTRUCTION OF CLAUSE LIMITING TIME FOR 

CONTESTING POLICY. 

The limitation of time for contesting a policy is a matter of contract, and un- 
der a clause making the policy incontestable after one year the time elapsing between 
the death of insured and the appointment of an administrator of his estate is not 
excluded in computing the year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—INSURER HELD BARRED FROM CONTESTING POLICY 

AFTER TIME LIMITED THEREIN. 

Under a life policy providing that it should be incontestable, except for non- 
payment. of premiums, after one year, where the insurer had knowledge of a ground 
of contest several months before expiration of the year, and after appointment of an 
administrator for the estate of insured, but failed to institute suit for cancellation 
of the policy, it cannot allege such ground in defense to an action on the policy 
commenced after expiration of the year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—“CONTEST” OF POLICY MEANS CONTEST BY LITIGA- 

TION. 

A clause in a life policy making it incontestable after one year imports a contest 
by litigation, and a mere notice of repudiation of the policy and tender back of pre- 
miums paid, within the year, is not such a “contest,” and does not extend the period 
of limitation. : ° 

(For other cases, see Insurance, Dec. Dig. § 400.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Contest.) 


In Error to the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Action at law by V. C. Pickering, administrator of Ralph W. Harris, deceased, 
against the Northwestern Mutual Life Insurance Company. Judgment for plaintiff, 
and defendant brings error. Affirmed. 


Sam P. Maddox, of Dalton, Ga. (H. N. Laflin, of Milwaukee, Wis., and Mad- 
dox, McCamy & McFarland, of Dalton, Ga., on the brief), for plaintiff in esror. 

John D. Little, Arthur G. Powell, Marion Smith, and Max F. Goldstein, all o- 
Atlanta, Ga. (Chas. N. King, of Chatsworth, Ga., and Little, Powell, Smith & 
Goldstein, of Atlanta, Ga., on the brief), for defendant in Error. 


Before Walker and Bryan, C. JJ., and Grubb, D. J. 


Wa tker, C. J. This action was brought in July, 1922, by the defendant in error, 
as administrator of the estate of Ralph M. Harris, deceased, on a policy of life in- 
surance issued by the plaintiff in error to said Harris on July 2, 1920; such policy 
being payable to the personal representative of the deceased insured. The parties 
are herein referred to by their designations in the court below. The instrument sued 
on, a copy of which was attached to and made a part of the petition, contained the 
following provisions: 


18 Vol, LXITI. 
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“This policy shall be incontestable after one year from its date of issue, except 
for a nonpayment of premium. * * * This policy may be reinstated at any time 
within three years succeeding default in premium payment, but not later than five 
years from its date, upon evidence satisfactory to the company of the insurability 
of the insured, and payment of the premium arrears, with interest at the rate of 5 
per cent. per annum.” 


The petition alleged that said insured died on the 7th day of December, 1921, 
that plaintiff was appointed and qualified as administrator of the deceased’s estate 
on the 11th day of February, 1922, and prior thereto, to wit, on the 16th day of 
December, 1921, was appointed and qualified as temporary administrator. The de- 
fendant excepted to the action of the court in sustaining a motion of plaintiff to 
strike paragraphs of defendant’s answer to the petition which alleged as follows: 
The insured’s application, which was attached to the original policy, stated in sub- 
stance, in answer to questions, that he occasionally took a social drink, at most three 
or four drinks a year, that he did not use intoxicating liquors habitually, that he 
had not used them to the extent of intoxication during the preceding ten years, and 
that he had never taken treatment for alcoholic habits. At the expiration of the first 
year after the issuance of said policy, said Harris having failed to pay the second 
year’s premium, the policy lapsed pursuant to its terms. 


In accordance with the terms of the policy said Harris, on September 19, 1921, 
made his written application to defendant for the reinstatement of said policy. In 
that application, in reply to questions asked as to his habits as to the use of intoxi- 
cants, he stated that they were the same as at the time of his application for the 
policy, he taking an occasional drink. Acting on that statement, and believing the 
same, and being materially influenced thereby, defendant reinstated said policy, upon 
Harris paying the premium thereon for an additional term. Said last-mentioned 
statement was false and untrue, and was known to Harris to be false and untrue, and 
was made willfully and intentionally, and for the purpose of deceiving defendant 
and inducing it to reinstate said policy. Defendant did not know of the truth of 
deceased's ‘habits in the use of intoxicants until plaintiff had submitted proofs of 
said death. The proofs of death consisted of a certified copy of a verdict of a coro- 
ner’s jury finding that deceased, having been on a continued spree for some days, 
his system became depleted and he froze to death. 


At once upon the discovery of said fraud, defendant elected to rescind said 
insurance contract, repudiated its liability on said policy, notified the plaintiff of 
such repudiation, and tendered him the amount of the premium paid by Harris when 
the policy was reinstated, with interest thereon. Defendant refused to accept same, 
and plaintiff has been at all times ready and willing to pay the same to plaintiff, 
and now tenders the same. The defendant’s repudiation of its liability was made by 
its attorney, on or about April 11, 1922, tendering the premium paid by said Harris 
when the policy was reinstated, and telling plaintiff that the policy would not be 
paid and that the collection of it would be resisted in the courts. In May, 1922, de- 
fendant, in response to a written demand by the plaintiff, denied liability on the 
policy and declined to make a payment thereon. Defendant’s answer was filed in 
November, 1922, and was amended in May, 1923. ‘ 


It may be assumed, without being decided, that under the terms of the policy it 
was contestable by the defendant, within one year from the date of the reinstatement, 
for fraud of the insured in procuring the reinstatement, though at the time of the 
reinstatement more than a year had elapsed since the issuance of the policy. It also 
may be assumed, without being decided, that, because of the nonexistence between 
the date of the insured’s death, December 7, 1921, and the date of the appointment 
of an administrator of his estate, February 11, 1922, of any one capable of being 
made an adverse party to a contest of the policy sued on, the defendant could not 
have contested that policy during that time. The plea disclosed that the defendant 
would not have contested the policy during that time, if there had been in existence 
one who could have been made an adverse party to such a contest, as the plea also 
disclosed that the defendant was not informed of the fraud relied on as the ground 
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of contest until the plaintiff, after his appointment as administrator, submitted to 
defendant proofs of the insured’s death. 

Between the date of the discovery by the defendant of the existence of a ground 
for contesting the policy and the date of the expiration of one year from the rein- 
statement of the policy, there was no obstacle to the institution of a contest by the 
defendant. Under the circumstances disclosed by the plea, defendant’s: failure to 
contest between the date of the insured’s death and the date of the appointment of 
an adminisrator of his estate could not be attributed to the nonexistence during that 
time of a person who could be made an adverse party to such contest. 

[1] The clause in question is a contractual limitation on the insured’s right to 
contest, except for nonpayment of premium. There is no stipulation for a suspen- 
sion of the running of the limitation during the time elapsing between the date of 
the insured’s death and the date of the appointment of his personal representative. 
The rights of the parties flow from the contract, which does not stipulate for a sus- 
pension of the running of the limitation. Riddlesbarger v. Hartford Insurance 
Co., 7 Wall. 386, 391, 19 L. Ed. 257. 

[2] The part of the plea which was stricken does not disclose the case of an 
insured being deprived by the action or nonaction of beneficiaries under the policy 
of a reasonable opportunity to contest within a year from the date of the reinstate- 
ment. On the contrary, it is disclosed that during the period of more than seven - 
months prior to the expiration of one year from the date of the reinstatement there 
was no obstacle to prevent the institution of a contest, and that the ground for con- 
test relied on was discovered during that period. That being so, the lack of ad- 
ministrtaion on the insured’s estate for a short time prior to the insurer’s discovery 
of a ground of contest was without influence on the conduct of the insurer and can- 
not excuse the insurer’s failure to contest within the time allowed. 

A different question would have been presented if those who would have been 
benefited by the payment of the insurance money had been responsible for a post- 
ponement of the appointment of a personal representative of the deceased insured 
until shortly before or after the expiration of a year from the date of the reinstate- 
ment of the policy, with the result of depriving the insurer of a reasonable oppor- 
tunity for contesting within the time allowed. 

[3] An effect of the provision in question was to fix a time limit for a contest” 
of the policy by the insurer on a ground of other than the nonpayment of premium. 
A contest so provided for imports litigation, the invoking of judicial action to can- 
cel or prevent the enforcement of the policy, either by a suit to that end or by a 
defense to an action on the policy. A mere denial or repudiation by the insurer of 
its liability under the policy, accompanied by a tender of the premium paid, is not a 
contest, within the meaning of the provision. American Trust Co. v. Life Insur- 
ance Co., 173 N. C. 558, 92 S. E. 706; Lavelle v. Metropolitan Life Ins. Co., 209 
Mo. App. 330, 238 S. W. 504; Pratt v. Breckinridge, 112 Ky. 1, 23, 65 S. W. 136, 
66 S. W. 405. The stricken part of the answer does not show that prior to the 
filing of the answer the defendant took any action amounting to the institution of a 
contest of the policy. So far as the record discloses, there was no contest of the 
policy until defendant’s answer was filed more than a year after the date of the 
reinstatement. 

The conclusion is that the part of the answer which was stricken did not show 
that the policy sued on was contested within one year from the date of the rein- 
statement or an excuse for a failure to contest within that time, and that reversible 
error was not committed in sustaining the motion to strike averments which dis- 
closed no ground of defense to the action. 

The judgment is affirmed. 
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MISSOURI STATE LIFE INS. CO. v. WITT. (No. 261.) 
(Supreme Court of Arkansas. Nov. 19, 1923. Rehearing Denied Dec. 24, 1923.) 
256 Southwestern Reporter, 46. 


1. INSURANCE— SICKNESS NOT DISCLOSED IN APPLICATION FOL- 
LOWING OPERATION WILL NOT AVOID A POLICY WHERE OP- 
ERATION DISCLOSED. 


An insurance policy is not avoided though insured did not disclose a sickness 
after an operation in his application where the operation was divulged to the insurer, 
and the name of the physician in attendance was given, so that insurer could have 
investigated the effect of operation and illness upon the health and longevity of the 
insured. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


2. INSURANCE—INSURED REQUIRED TO DETAIL ONLY SUCH CONDI- 

TION AS MATERIALLY AFFECTED HEALTH OR LONGEVITY. 

The insured, in answering a question in an application for insurance as to ill- 
nesses, operations, and injuries, is only required to detail such as materially affected 
his health or longevity. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 


3. INSURANCE—RECOVERY NOT DEFEATED BY NONDISCLOSURE OF 
AN ILLNESS FROM WHICH INSURED COMPLETELY RECOVERED. 
An insurance policy held not avoided where insured, in answer to a question as 

to illnesses, did not disclose an illness occasioned by a fall from a tree from which 

the insured completely recovered. 
(For other cases, see Insurance, Dec. Dig. § 291[6].) 


4. INSURANCE—BURDEN ON INSURER TO SHOW THAT ILLNESS NOT 

DISCLOSED AFFECTED HEALTH OF INSURED. 

The burden is on the insurer to show that an illness not disclosed, and relied 
upon as defeating a recovery on the policy, had materially affected the health and 
longevity of the insured. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


5. INSURANCE—FAILURE OF INSURED TO DISCLOSE DISEASE DOES 
NOT AVOID WHERE IGNORANT OF THE FACT. 
Failure of insured to disclose in answer to question as to illnesses that he had 
kidney trouble and hardening of the arteries did not avoid an insurance policy on 
his life where he was ignorant of the fact. 


(For other cases, see Insurance, Dec. Dig. § 291[3].) 

6. INSURANCE—MISREPRESENTATION WILL NOF AVOID INSURANCE 

POLICY UNLESS MADE WITH INTENT TO DECEIVE. 

Where answers in application for insurance constitute merely representations, a 
misrepresentation will not avoid the policy unless willfully or knowingly made 
with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 256[21.) 

7. INSURANCE—WHETHER INSURED HAD HIGH BLOOD PRESSURE 

AND IT AFFECTED HIS LONGEVITY HELD FOR THE JURY. 

Where the evidence was conflicting as to whether insured had a high blood 


pressure before and at the time of examination for insurance, and whether it af- 
fected his health and longevity, such matters held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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9. INSURANCE—INSTRUCTION THAT INSURED MUST HAVE MADE 
REPRESENTATIONS WITH INTENT TO DEFRAUD INSURER HELD 
NOT ERRONEOUS. 


An instruction that, to avoid the policy sued on, the insured must have made 
representations as to his health with intent to defraud the insurer, held not errone- 
ous; “defraud” being used in the sense of “deceive.” 


(For other cases, see Insurance, Dec. Dig. § 669[7].) 


Appeal from Circuit Court, Prairie County; Geo. W. Clark, Judge. 
Action by Ella Witt against the Missouri State Life Insurance Company 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Petit & Leach, of Stuttgart, for appellant. 
Bogle & Sharp, of Brinkley, for appellee. 


Humpnreys, J. This is an appeal from a judgment obtained in the circuit court 
of Prairie county, Southern district, by appellee against appellant for $3,000, upon 
a life insurance policy issued by appellant to appellee’s husband, Charles A. Witt, on 
the 12th day of October, 1921, including a 12 per cent. penalty and attorney’s fee of 
$500. The insured died on the 12th day of March, 1922, and, when proof of death 
was made, appellant refused to pay the policy, whereupon the beneficiary instituted 
this suit to recover thereon. Appellant interposed the defense that the insured made 
false answers to the questions propounded to him in the written application for the 
insurance. 


The policy sued upon contained the following paragraph: 


“Entire Contract—This policy and the application therefor constitute the entire 
contract. All statements made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties, and no such statement shall avoid the 
policy, unless it is contained in the written application herefor.” 


The application referred to in the paragraph quoted contained the following 
statement, questions, and answers over the signature of the insured: 


“T agree on behalf of myself and of any person who may have or claim any 
interest in any policy issued hereon: 

* * * * * * * 

“(d) That all statements and answers written herein, as well as those made and 
to be made, to the medical examiner in part II of this application are full, true, and 
complete. 

* * * * ok * * 

“(5) Detail all illness, disease, operations, accidents or injuries you have had 
since childhood. (Give clinical history below.) Operation: Appendicitis. Date— 
Year: 1917. Month: July. Duration: 2 weeks. Complications: None. Re- 
sults: Good. Name of medical attendant: Dr. J. P. Runyan, Little Rock, Ark. 

“(6) (d) Has any physician ever expressed an opinion that your urine con- 
tained sugar or albumen or casts? (Give details.) 

“(6) (d) No. 

* * * * * * 

“(8) Are you now in good health? If not, what is the cause? 

“(e) Vex. : 

“I certify that the above anwers are full, correct, and true, and agree that all 
of the above shall constitute part II of my aplication.” 


Appellant contends for a reversal of the judgment upon three grounds: First, 
that the answers made by the insured in his application avoided the policy; second, 
that the court erred in excluding a sworn statement made by the insured to the 
Business Men’s Assurance Company on June 8, 1922, relative to his physical condi- 
tion from November 22, 1921, to January 8, 1922; and, third, that the court erred in 
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telling the jury that the burden was upon appellant to show that the representations 
made in the application were willfully made with intent to defraud it. 


1. It is claimed that the testimony reflects that the answers made in the applica- 
tion were not full, correct, and true because appellant concealed the fact that he was 
confined to the house for over 13 weeks on account of sickness in 1918; that he 
was totally disabled for 14 weeks in 1920 on account of a fall from a tree; that he 
had high blood pressure in February, 1921, and was under medical treatment on that 
account until the policy was issued; that he had nephritis and arterio sclerosis. 

[1, 2] Concerning the illness in 1918, it appears from the testimony that it was 
the result of a malarial condition followed by an operation for appendicitis and 
adhesions. This operation was divulged to the company in the answer made, and 
the name of the attending physician was given, so the company had an opportunity to 
investigate and satisfy itself whether the operation and the illness incident thereto 
had materially affected his health and longevity. It is the law that the insured, in 
answering such a question as that propounded, is only required to detail such ill- 
nesses, diseases, operations, accidents, or injuries which had materially affected his 
health or longevity. National Annuity Ass’n v. Carter, 96 Ark. 495, 132 S. W. 633. 

[3, 4] Concerning the illness in 1920, it appears that it was occasioned by a fall 
from a tree. The record does not disclose that any ill effects resulted from the fall. 
His recovery was complete. The burden was upon appellant to show that it had 
materially affected his health and longevity. No such showing was made. 

[5, 6] Concerning the claim that the insured concealed the fact that he had 
kidney trouble and hardening of the arteries, it appears that he was ignorant of the 
fact, if it was a fact, that he had nephritis and arterio sclerosis. Dr. Murphy, who 
testified that he discovered the insured had this disease some time between February 
and October, 1921, was unable to say whether he ever imparted this information to 
him. This court is committed to the doctrine that— 


“Where answers in an application for * * * insurance constituted merely 
representations, a misrepresentation * * * will not avoid the policy unless will- 
fully or knowingly made with intent to deceive.” Metropolitan Life Ins. Co. v. 
Johnson, 105 Ark. 101, 150 S. W. 393. 


[7] Concerning the high blood pressure Dr. Murphy testified that he examined 
the insured in February, 1921, and discovered that his blood pressure was 250; that 
he informed him of this fact, and advised him to refrain from any exertion of any 
kind, and placed him upon a diet; that the blood pressure was reduced to 200, and 
that upon an examination of the nurse’s record he found that it went down to 160; 
that from the time of his examination in February the insuréd was under his ob- 
servation and treatment at intervals until his death. Dr. McKnight testified that he 
bad occasion to test the insured’s blood pressure to ascertain whether it was feasible 
to administer gas to him for the purpose of extracting his teeth, and that he in- 
formed him that he had high blood pressure; that he could not remember when he 
made the examination, but that it was some time during the year 1921. Dr. Stout, 
appellant’s examining physician, who made a very complete and thorough examina- 
tion of the insured on October 12, 1921, preparatory to issuing the policy, stated that 
his blood pressure was 135, or about normal; that he had no symptoms of nephritis 
or arterio sclerosis, and that he was in good physical condition. A large number of 
witnesses who came in daily contact with the insured stated that he was up and 
about his business practically all the time and that apparently he was in the best of 
health. The evidence was therefore conflicting as to whether the insured had high 
blood pressure before and at the time the examination was made and the policy is- . 
sued, but, if his blood pressure had been high, whether it had affected his health or 
longevity. Under the evidence those things became matters of dispute for determi- 
nation by the jury. 

[8] 2. The sworn statement of the insured relative to his physical condition on 
and after November 22, 1921, more than a month after the policy sued’ upon was 
issued, was inadmissible under the rule announced in the case of Lincoln Reserve 
Life Ins. Co. v. Smith, 134 Ark. 245, 203, S. W. 698. The court said in that case: 
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“The policy constituted a contract between the company and the beneficiary 
either under assignment or under the original designation in the policy itself, and it 
was not competent to prove, as against the interest of the beneficiary, the declara- 
tions of the persons whose life was insyred under the policy.” 


[9] 3. Appellant admits that the instructions given by the court correctly placed 
the burden upon it to show that false, material representations which induced the 
issuance of the policy, were made to it by the insured knowingly and willfully, but 
contends that they are ‘erroneous in telling the jury that they must also find that the 
insured made the misrepresentations with the intent to defraud the company. This 
court has said that the misrepresentations must be made with intent to deceive the 
insurer. Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 101, 150 S. W. 393; Mu- 
tual Life Ins. Co. v. Owen, 111 Ark. 554, 164 S. W. 720. We think the word “de- 
fraud” was used in the sense of “deceive,” and that the instructions in substance 
and effect conform to the law laid down in the two cases last cited. 

No error appearing, the judgment is affirmed. 


(7 aoe 


NEW YORK LIFE INS. CO. v. HARU FUKUSHIMA. (No. 10446.) 
(Supreme Court of Colorado. Dec. 3, 1923.) 
220 Pacific Reporter, 994. 


3. si Teale — INSURANCE CLAUSES MANDATORY UNDER 


STAT- 
Ei ured 
A clause in an insurance policy reciting that it constitutes the entire contract 
between the parties, and another that no statement of assured shall avoid the policy 
unless contained in written application, copy of which is attached thereto, are manda- 
tory, under C. L. § 2516 (Laws. 1913, pp. 350, 351, § 43). 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


4. INSURANCE—ACTS AND KNOWLEDGE OF AGENTS ARE THOSE OF 
INSURANCE COMPANY. 


The solicitor and medical examiner of an insurance company are its agents, 
and their acts and knowledge are those of their principal, and insured is not respon- 
sible for a wrong perpetrated through their fraud or negligence. 


(For other cases, see Insurance, Dec. Dig. § 378[2].) 


5. INSURANCE—POLICY NOT AVOIDED BY FALSE STATEMENTS TO 
AGENT WHO KNOWS THEM TO BE FALSE. 


False statements in an application for insurance, which the agent of the insurer 
knows to be false, cannot be set up as a defense of the policy, as the knowledge of 
the agent is the knowledge of the company. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


9. INSURANCE—INSURER BOUND BY ACTS OF MEDICAL EXAMINER 

IN FILLING IN ANSWERS TO INSURED’S APPLICATION. 

Where the medical examiner for insurer took it upon himself to answer ques- 
tions in the application for insurance concerning insured’s health, the insurer would 
be bound thereby, especially where insured had no knowledge of what he was sign- 
ing, save what he obtained from the agents of the company. 


(For other cases, see Insurance, Decc. Dig. § 379[4].) 


Department 1. 

Error to District Court, City and Countv of Denver; Julian H. Moore, Judge. 

Action by Haru Fukushima against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Judgment affirmed. 
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Charles W. Waterman and William A. Jackson, both of Denver (Louis H. 
Cooke and James H. Mcintosh, both of New York City, of counsel), for plaintiff 
in error. 

L. J. Stark, William E. Hutton, and Bruce McCay, all of Denver, for defend- 


ant in error. 


Burke, J. These parties appeared in reverse order in the trial court, and are 
hereinafter referred to as there. Lye ; 

May 18, 1920, defendant issued to Frank T. Fukushima its life insurance policy 
for $2,000, in which plaintiff was named as beneficiary. June 22, 1921, the insured 
died. This action was brought December 8, 1921, to recover on that policy. The 
cause was tried to the court without a jury, and judgment was for plaintiff. To re- 
view that judgment, defendant prosecutes this writ and prays a supersedeas. The 
cause is submitted on the merits. 

An application for insurance, including answers made to the medical examiner, 
was signed by the insured, and is made a part of the policy. The defense rested 
upon the falsity of the following answers: 


“8 C. Have you ever suffered from any ailment or disease of the stomach or in- 
testines, liver, kidneys, or bladder? No.” 

“8 H. Have you ever consulted a physician for any ailment or disease not in- 
cluded in your above answers? No.” ; 

“9. What physician or physicians, if any, not named above, have you consulted 
or been treated by, within the last five years, and for what illness or ailment? None.” 


The court found: That these answers were false and were material to the risk; 
that insured, who could neither read or write English and who spoke it very im- 
perfectly, was questioned through an interpreter employed by defendant’s agent, and 
his answers were written by defendant’s medical examiner; that there was no in- 
tention on the part of the insured to defraud the company; that the medical ex- 
aminer was advised of an operation on insured “approximately five years” before 
the date of the examination and could easily have investigated and learned the facts, 
but did not; that the examiner informed the insured this operation ‘didn’t make 
any difference,” and the answers written by him would so show; and that the com- 
pany was estopped from relying upon the falsity of the answers, because “the acts 
of its agent have been such as to lead the insured to believe that all acts necessary 
on his part had been performed” and that the policy when delivered would be valid 
and binding. 

[1] The trial court was obliged to find the facts from conflicting evidence. A 
portion of the brief of counsel for plaintiff is based upon the theory that we should 
review those findings. They say: 

“We strongly urge the court to read the testimony of each of these witnesses 
and determine for itself which one of them should be believed.” 


Such is not our province. There is evidence to support these conclusions, and 
they will not be disturbed here. 

[2] Errer is assigned on the admission and rejection of certain testimony. 
These assignments it is unnecessary to consider, because if the company was estop- 
ped, as held by the trial court, these rulings were clearly correct. If not, they are 
immaterial. Had the trial been to a jury, the subject might not be so disposed of. 

Defendant contends that irrespective of the rule by which it might otherwise 
be estopped, in view cf our statute of 1913 and the fact that the insured had this 
policy in his possession for more than a year and a half, plaintiff will not be heard 
to plead such estoppel. 

[3] The policy before us contains a clause reciting that it constitutes the entire 
contract between the parties and another reciting that no statement of the assured 
shall avoid the policy unless contained in the written application copy of which is 
attached thereto. These clauses are mandatory under our insurance law. L. 1913, 
§ 43, c. 99, pp. 350, 351; C. L. 1921, § 2516, p. 820. 

[4-6] The solicitor and medical examiner of an insurance company are its agents, 
their acts and knowledge are those of their principal, and the insured cannot be held 
responsible for a wrong perpetrated through their fraud or negligence. False statements 
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in an application or examination known to them, at the time made, to be false, are 
no defense. The facts may be established by parol evidence. Northwestern M. L. 
I. Co. v. Farnsworth, 60 Colo. 324, 153 Pac. 699. This authority defendant answers 
by pointing out that the action there arose prior to the passage of the act of 1913, 
which, it contends, abrogated the rule there followed. The Farnsworth Case was 
decided here in 1915, but the policy was dated January 1, 1910; the insured died 
October 12, 1910; the complaint was filed August 8, 1911, and the cause was tried 
below in February, 1914. The cause therefore arose and was decided under the 
act of 1907. L. 1907, c. 193, § 36, p. 455; R. S. 1908, § 3123, p. 843. That portion of 
the acts of 1907 and 1913 here under consideration are, however, identical. 

[7, 8] It is true that the opinion in the Farnsworth Case does not mention the 
statute nor show that the application was attached to the policy, but, such being the 
law, the presumption is that it was complied with. In addition thereto we have ex- 
amined that record, and find that presumption supported by the fact. The mere 
failure of the court to mention the statute is no indication that so important and 
material an act was overlooked. The presumption is to the contrary. 

If this were, strictly speaking, a question of the interpretation of the statute of 
1913, the failure of the court to notice it in the opinion in the Farnsworth Case 
would certainly be most important. But the question here is whether a rule of con- 
struction theretofore established was changed by the passage of an act which made 
no reference to it. A subsequent decision taking no notice of the statute but reaf- 
firming the rule on a reason independent thereof is in our opinion a very strong in- 
dication that the court did not consider the construction affected by the act. 

Pacific Life Co. v. Van Fleet, 47 Colo. 401, 107 Pac. 1087, arose prior to the 
passage of the act of 1907. The application there was, savs Mr. Justice Campbell, 
made a part of the policy “by reference.” The language of the policy was, “agree- 
ments and warranty in the application for this insurance [copy indorsed hereon and 
all of which are made a part hereof],” and the abstract of record so disclosed. The 
ee were false, and known to the agent who wrote them to be so. The court 

eld that: 


“Even though the assured signed the application and is presumed to have read 
it, the wrong, if any committed, was that of the authorized agent of the insurer, and 
so the wrong of the insurer itself, and the latter cannot be heard to insist upon its 
right to declare void the policy on the ground of the alleged breach of warranty.” 


The applicability here of the Van Fleet and Farnsworth Cases depends upon the 
applicability of their reasoning. The first arose before and the second after the pas- 
sage of the act of 1907. Neither so much as hints at the possibility of ignorance on 
the part of the insured of the contents of his application because not attached to the 
policy and in his possession. Both assume knowledge. If the present theory of 
counsel for defendant be correct, both these decisions are wrong, and, if it be now 
established, both are repudiated. ' 

[9] As to the answer to question 9 it is herein contended that as there was no 
evidence that insured or any one else gave the truth concerning it to the medical 
examiner the policy is thereby avoided. All the answers were. however. filled in by 
the medical examiner, and there is evidence that as to some of them this was done 
without the questions being asked the insured. There is also evidence that the inter- 
preter heard the entire conversation and did not hear this particular auestion asked. 
The inevitable conclusion is that the fact was, and the court so found, that the ex- 
aminer took it upon himself to answer this question without propounding it to the 
insured. If so, the company would of course be bound thereby. Especially is this 
true when, as here, the insured could have had no knowledge of the contents of the 
document he was signing save what he obtained from the agents of the company. 

[10] Little importance is to be attached to the contention that the insured, hav- 
ing had this policy in his possession for more than a year, is presumed to have ex- 
amined it, familiarized himself with his answers as set forth in the application. and 
repudiated them if false. He was wholly unacquainted with the laneuage in which 
they were written and no such presumption was indulged in the Van Fleet Case, 
where the insured (a railroad brakeman) must have been able to read the policy 
which was in his possession for over four months, or in the Farnsworth Case, where 
the insured (a practicing physician, and evidently a man of more than ordinary in- 
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telligence and education) must have been able to read the policy which was in his 
possession for over nine months. ' 

We are forced to the conclusion that the rule laid down in the Van Fleet and 
Farnsworth Cases, as applied to such policies as were there under consideration, is 
in no respect modified by the act of 1913. 

The judgment is accordingly affirmed. 

Teller, C. J., and Sheafor, J. (sitting for Allen, J.), concur. 


——- ao 


ANDREWS v. PUBLIC SAVINGS INS. CO. OF AMERICA. (No. 11666.) 
(Appellate Court of Indiana, Division No. 1. Dec. 4, 1923.) 
141 Northeastern Reporter, 646. 


3. INSURANCE—SUPERINTENDENT’S CONTRACT HELD REASONABLE 
AND UNAMBIGUOUS. 


A superintendent’s contract provided that he work under the company’s instruc- 
tions giving all his time, that he receive $30 a week and a special salary for solicit- 
ing industrial insurance equal to two times the aggregate net increase of the collect- 
ible weekly debits of himself and agents, and for ordinary life insurance a stated 
per cent, of the premiums for the first year and subsequent renewal premiums. On 
termination of contract, payment of all amounts then due were full satisfaction and 
a waiver of all that might become due by continuance of the contract. Held, in an 
action by the superintendent, after his resignation, for commissions, that the con- 
tract was not ambiguous, and that the clause providing that payments of amounts 
due at termination be in full satisfaction was reasonable; the inducement to con- 
tinue work being not infrequently best for both agent and company. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


4. INSURANCE—SUPERINTENDENT’S CONTRACT CONSTRUED. 


Under a contract requiring him to give all his time to his work under the control 
and instruction of the company and receive certain compensation for soliciting in- 
dustrial insurance and certain other compensation for life insurance, a superin- 
tendent of insurance could not complain if required to give all his time to the in- 
dustrial branch. 


(For other cases, see Insurance, Dec. Dig. § 80.) 


Appeal from Superior Court, Lake County; Chas. E. Greenwald, Judge. 
Action by Ora Andrews against the Public Savings Insurance Company of 
America, Judgment for defendant, and plaintiff appeals. Affirmed. 


John G. Capouch, of Gary, for appellant. 
Korbly & McNutt, of Indianapolis, and Ibach, Gavit, Stinson & Gavit, of Ham- 
mond, for appellee. 


Remy, C. J. On March 1, 1920, appellee, an insurance company doing a life 
insurance business, including a branch of the business commonly designated as in- 
dustrial, entered into a written contract with appellant by the terms of which ap- 
pellant was employed as the representative of the company to solicit insurance and 
supervise agencies in what is termed the “Gary District,” his work to be “under the 
control and instructions of the company.” Under the contract, appellant was to give 
all of his time to the work, and was to receive for his services in soliciting industrial 
insurance and supervising that part of the business the sum of $30 per week, and in 
addition a special salary equal to two times the aggregate weekly net increase of 
the collectible weekly debit of appellant and the agents working under him; and 
for what is termed in the contract as ordinary life insurance appellant was to re- 
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ceive on the business secured by him a stated per qent. of the premiums paid for 
the first year, and a, certain per cent. of the renewal premiums paid in second and 
subsequent years. The contract contained, among other things, the following pro- 
visions : 


“It is hereby further agreed that the company shall be at liberty to terminate 
this agreement without previous notice, and, * * * if this agreement and the 
employment thereunder shall be terminated by either party for any cause whatsoever, 
by resignation, dismissal, death, or otherwise, all moneys which the superintendent 
shall have then received from the company for services performed by him under this 
agreement, and the compensation on account of ordinary premiums paid to the com- 
pany in cash which shall then have been paid to the superintendent, together with 
the amount then due him under this agreement, shall be in full settlement of all 
claims and demands upon the company in favor of the superintendent under this 
agreement, and for his service up to that time in any capacity, and the further sal- 
ary or compensation which a continuance of his superintendency might have secured 
to him shall be waived and forfeited; it being agreed that he shall have no claim on 
the compensation on the balance of first year premiums on policies issued through 
him remaining unpaid at the cancellation of this agreement.” 


[1] Appellant entered upon the performance of the contract on the date of its 
execution, and continued in such employment until May 22, 1920, when he resigned. 
This action is by appellant to recover commissions alleged to be due him on first 
year and renewal premiums on ordinary life policies written by him, which pre- 
miums became due and payable to the company after the termination of the con- 
tract. Whether appellant, under the contract, had a right to these commissions is 
the question presented by this appeal. It is urged by appellant that the terms of 
the contract, in so far as they provide that a termination thereof releases appellee 
from the payment of renewal premiums and from the payment of commissions on 
first-year premiums not due, are harsh and oppressive, and therefore unenforceable; 
and that the contract must be so construed as to entitle appellant to such premiums 
and commissions. Courts sometimes refuse to enforce contracts on the ground that 
they are unconscionable and oppressive, when to enforce them would cause a loss to 
one party wholly disproportionate to the injury to the other party. Kelley v. Cap- 
lice (1880) 23 Kan. 474, 33 Am. Rep. 179; Nough v. Hunt (1826) 2 Ohio, 495, 15 
Am. Dec. 569. See, also, Schnell v. Nell (1861) 17 Ind. 29, Am. Dec. 453; Marshall 
v. Billingsly (1856) 7 Ind. 250. Such contracts are usually tainted with fraud. The 
principle underlying the decisions, where the courts have refused to enforce contracts 
on the ground that they are unconscionable and oppressive, has no application to 
the case at bar. 

(2, 3] It is elementary that when a contract is ambiguous it will be construed, 
if possible, so as to avoid a forfeiture or an unreasonable result. Franklin Life Ins. 
Co. v. Wallace (1883) 93 Ind. 7; Equitable Loan, etc., Co. v. Waring (1903) 117 
Ga. 599, 44 S. E. 320, 62 L. R. A. 93, 97 Am. St. Rep. 177. There is, however, no 
ambiguity in the contract under consideration. What was intended by the parties is 
not in doubt. Appellant was to act as the local superintendent of the company of a 
certain district, was to give all his time to the service, and was to work under the 
direction of the company. The compensations to be paid were in all respects defi- 
nitely fixed. The parties by their contract specifically provided that upon the termi- 
nation of the agency for any cause the money which had then been received from 
the. company by appellant as supeintendent, and the amount then due him, “shall be 
in full of.all claims and demands upon the company,” and that all further compen- 
sation which a continuation of the agency might have secured to appellant was to 
be waived by him; “it being agreed that he shall have no claim on the compensa-. 
tion on the balance of first-year premiums on policies issued through him remaining 
unpaid at the cancellation of this agreement.” It will be seen that appellant by the 
contract waives or forfeits no compensation that is due him at the time the con- 
tract may be terminated. The parties, as they had a right to do in such a contract, 
limited the compensation to be paid for soliciting and writing ordinary life insurance 
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to commissions on premiums, first-year and renewal, as might have been paid, or had 
become due during the continuance of the agency. The provision of the contract 
limiting compensation to premiums that had been paid, or were due appellant, at 
the time the agency was terminated is a reasonable provision. As was said by the 
Missouri Court of Appeals in considering a case very similar to the case at bar: 


on 


he courts in construing agreements like the one we have before us, proceed 
on the notion that the compensation to be received by the agent from year to year 
through commissions on renwal premiums, is associated with the continuance of his 
agency and is partly earned by services subsequent to the procurement of the risk, 
not solely by its procurement; the purpose being to bind him to steady work in be- 
half of the company.” King y. Raleigh (1903) 100 Mo. App. 1, 70 S. W. 251. 


It is to the interest of an insurance company to have contracts which will in- 
duce its agents to continue with their work; and such a contract, not infrequently, 
is best for the agent. We hold that under the contract appellant was not entitled to 
commissions on first-year premiums and renewal premiums on ordinary life poli- 
cies, where the premiums hecame due and payable to the company after the termina- 
tion of the contract. Stagg v. Connecticut Mutual, etc., Co. (1871) 10 Wall. 589, 
19 L. Ed. 1038; Jacobson v. Connecticut Mut., etc., Co. (1895) 61 Minn. 330, 63 
N. W. 740; Locher v..New York Life Ins. Co. (1918) 200 Mo. App. 659, 208 S. W. 
862; Scott v. Travellers’ Ins. Co. (1906) 103 Md. 69, 63 Atl. 377, 7 Ann. Cas. 1166; 
Dodson v. New York Life Ins. Co. (1908) 36 Pa. Super. Ct. 551; Aldrich v. New 
York Life Ins. Co. (1907) 121 App. Div. 18, 105 N. Y. Supp. 493; Walker v. Han- 
cock Mut. Life Ins. Co. (1910) 80 N. J. Law, 342, 79 Atl. 354, 35 L. R. A. (N. S.) 
153, Ann. Cas. 1912A, 526. 

[4] Under the contract which provided that appellant, as local superintendent 
of appellee company, should work “under the control and instruction of the com- 
pany,” appellant could not complain if required to give all of his time to the in- 
dustrial branch of the company’s business. 

Affirmed. 

re 


RICE er at. v. MODERN WOODMEN OF AMERICA er at. (No. 35353.) 
(Supreme Court of Iowa. Jan. 8, 1924.) 
196 Northwestern Reporter, 514. 


INSURANCE — BENEFICIARIES EQUITABLY ESTOPPED TO DISPUTE 

ANOTHER BENEFICIARY’S RIGHT TO SHARE. 

Where children of member of benefit society and his divorced wife permitted 
the daughter by a former marriage of such member’s second wife to wait upon and 
care for‘such member during the last months of his life, in reliance upon a provi- 
sion in such member’s benefit certificate for $2,000, giving her one-half thereof, 
without suggesting that they intended to contest her right thereto as not so related 
to the member as to be entitled to be beneficiary, they were equitably estopped to 
contest such right. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


Appeal from District Court, Jones County; F. L. Anderson, Judge. 

Action upon a beneficiary's certificate issued to C. M. Brown by the Modern 
Woodmen of America, a fraternal beneficiary society. The society paid the money 
into court, and was released from liability, and withdrew from further participa- 
tion in the case. Ethel Farley. appellee, answered the petition of plaintiffs. who 
claimed the full proceeds of the certificate as surviving beneficiaries, upon. the 
ground that Ethel Farley is discualified as a beneficiary, and also filed a petition in 
“enh maa The court found in favor of Ethel Farley, and plaintiffs appeal. Af- 
irmed. 


E. E. Reed, of Monticello, for appellants. 
Remley & Remley, of Anamosa, for appellees. 
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STEvENS, J. C. M. Brown died at Monticello, Iowa, or or about September 12, 
1921, survived by five chiidren, the appeilants herein. He was twice married—the 
second time to one Caroline Oest, whom he survived. No children were born to the 
second marriage. Caroline Oest had aiso previously been married to one Victor 
Chambers, from whom she was divorced in 1886. Appellee Ethel Farley was born 
in 1884, and claims to be the daughter-of Caroline Oest and Victor Chambers. 

At the time of his death, Brown held a benefit certificate for $2,000 in the Mod- 
ern Woodmen of America, bearing date July 20, 1921, in which appellants.and Ethel 
Farley are named as beneficiaries. ‘lhey are designated therein as “sons and daugh- 
ters.” This certificate was issued after the death of Caroline Brown to take the 
place of a former certificate in which she was named as beneficiary. After the com- 
mencement of this action, the benefit society paid the. fund into court, and was 
discharged from all liability, and took no further part in the litigation. Trial was 
had upon the issues joined between the appellants, to whom the certificate gave $200 
each, and Ethel Farley, who was given the remaining $1,000. 


Much of counsel’s argument is devoted to a discussion of appellee’s alleged 
ineligibility to be named as a beneficiary in the certificate. It is earnestly contended 
that she did not sustain such relationship to C. M. Brown as, under the rules of the 
society and the statutes of this state, entitled her to be named as beneficiary or to 
share in the proceeds of the certificate. 


This contention of counsel involves several interesting and perplexing legal pro- 
positions, a decision of which is quite unnecessary to a proper disposition of the case 
in this court. The right of appellants, if such right under the facts of this case ex- 
isted, to claim the $1,000 in controversy under the by-laws of the society as sur- 
viving beneficiaries, is one which they could waive. The moment the money was 
paid to the clerk of the district court by the society, and it was released from lia- 
bility and withdrew from the case, it became a fund in court, and the controversy 
was reduced to the issues between the rival claimants thereto. One of the issues 
tendered by appellee was an equitable estoppel. This plea, as set up in the answer, 
goes directly to the right of appellants to dispute appellee’s right to share as a ben- 
eficiary in the fund. The right of appellee to set up a plea of estoppel, based upon 
inequitable conduct on the part of appellants, is in no sense limited by consideration 
of the original source of the funds. This becomes quite immaterial. In view of 
our conclusion upon this issue, we shall omit discussion of the other propositions 
relied upon by appellants for reversal. 

Going a little further into detail, the record shows that C. M. Brown was di- 
vorced from his first wife, the mother of appellants, about 1901, and shortly there- 
after married Caroline Oest, the divorced wife of Victor Chambers. The divorce 
decree gave the custody of appellants to their mother, with whom they thereafter 
resided until they were married or established homes for themselves. The estrange- 
ment between Brown and their mother seems to have extended to appellants, as they 
had little or nothing to do with him thereafter until very shortly prior to his death. 
Appellee resided with the Browns for several years and until she was married. The 
relationship between them was always close and affectionate. The deceased also 
apparently retained much of his affection for his own children. This is evidenced 
by the terms of the benefit certificate. Brown and his wife resided in Dubuque for 
several months immediately preceding January, 1921. Some time during that month 
they returned to Monticello, where they had formerly resided, and took up their 
residence with appellee, who was engaged in conducting a rooming or boarding 
house. Mrs. Brown died early in the summer of the same year. Whether Brown 
was in ill health at that time does not appear, but the evidence does show that he 
soon became an object of considerable care to appellee, and died, as stated, the fol- 
lowing September. After the death of his wife, he continued to reside with ap- 
pellee. He appears to have had no money or property. During this pericd he was 
visited by some, or all, of appellants, who joined to some extent at least in provid- 
ing care and nursing for him. Perhaps in June or July he discussed the subject of 
his insurance with some one or more of appellants. It does not appear that they 
at any time attempted to influence or induce him to make them the sole beneficiaries 
thereof. They learned that the original certificate named Mrs. Brown as the benefi- 
ciary, and that he contemplated changing it so as to name appellants and appellee as 
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beneficiaries. After the death of Mrs. Brown, the appellants Viola Rice and George 
Brown, on behalf of themselves and the remaining appellants, made an oral agree- 
ment with appellee to pay her $10 per week for the board and care of their father, 
unless the policy was changed in her favor. lour payments of $10 each were made 
in pursuance of this arrangement. Charles Brown, another of appellants, testified 
that he was present and heard a conversation between appellee and his father about 
a change of beneficiary; that she asked him if he desired “Granny’s” insurance 
(meaning Mrs. Brown) made to her, and he answered, “Yes.” All of appellants 
were subsequently informed that the policy had been changed, and that appellee was 
designated as one of the beneficiaries therein. They also knew that appellee had 
been informed of the change. 

Appellee’s testimony upon this point differs slightly from that of appellants. 
She testified that the arrangement for the payment of $10 per week was to continue 
until the policy was changed. No payments were made after the new certificate was 
issued. Appellee testified that in caring for deceased she relied upon the new cer- 
tificate, and believed that one-half of the proceeds thereof would be paid to her 
without any opposition from, or interference by, appellants, some of whom admit 
that they knew she was relying thereon, and that she expected to receive one-half 
of the money. Appellee paid at least one assessment on the new certificate. Ap- 
pellants paid other assessments during the illness of thier father. After the new 
certificate was issued, some of appellants caused an agreement in writing to be 
prepared, obligating themselves to pay appellee $5 per week, and, in consideration 
of her being made a beneficiary of the insurance in the sum of $1,000, to pay one- 
half of all doctor. nurse, and hospital bills, one-half the assessments on the policy, 
and one-half of all other necessary expenses incident to their father’s welfare, and 
one-half of the funeral expenses. The agreement further provided that, in the 
event the payments by appellee exceeded $1,000, then appellants would pay all the 
costs in excess of that sum. Appellee declined to sign this agreement, and it there- 
fore never became effective. 

Clarence E. Brown testified as follows: 

“Q. You knew that Mrs. Farley knew that the change of beneficiary had been 
made in her favor? A. Yes. I knew that she was relying on the fact that she was 
a beneficiary under this policy, and my brothers and sisters were relying on that fact 
in dealing with her. We took that fact into consideration. We drew this contract 
after the policy had been changed, and thought that it would take care of things. 

“Q. You knew that she was taking care of your father, and, working as she 
was, knowing that she was to receive half of the insurance money, and you also 
knew that she was to receive the life insurance money. Is that not so? A. Yes.” 


Appellants, or some of them, talked with their father, and knew his wishes con- 
cerning the insurance—knew that appellee was caring for him, and that he was 
without other means of recompensing her therefor. They made no objection at any 
time to the change in beneficiary, either to the deceased or appellee. In substance, 
the above are the matters upon which appellee’s plea of estoppel is based. We are 
convinced that appellants permitted appellee to assume the burden and responsibility 
of caring for their father in his last illness with knowledge that she was relying 
upon the insurance money to reimburse and compensate her for the expense and la- 
bor involved without protest upon their part. The record shows that she is a poor, 
hard-working woman. We assume, of course, that appellants are likewise industri- 
ous. They had, however, been, long estranged from their father, and knew of his 
confidence in and affection for appellee. It was to her he turned in his extremity. 
She did not desert or disappoint him. The equities in her favor are impelling. Ap- 
pellants concede that they refused to continue the payments agreed upon, because 
of the provision in the benefit certificate for appellee. They permitted her to con- 
tinue to care for her stepfather until his death, without even suggesting to her that 
they intended to contest her right to share in the insurance. Appellants, however, 
paid the funeral expenses of their father. 

The doctrine of equitable estoppel is too firmly established in our jurisprudence, 
and has been too many times defined and applied, to require restatement or discus- 
sion. The citation of the following cases will suffice: Anfenson v. Banks, 180 
Towa, 1066, 163 N. W. 608, L. R. A. 1918D, 482; Schuetz v. Harvester Co., 167 Iowa, 
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634, 149 N. W. 855; School District v. McClure, 170 Iowa, 191, 152 N. W. 489; 
Wright v. Lieth, 146 Iowa, 290, 125 N. W. 220; Criley v. Cassel, 144 Iowa, 685, 
123 N. W. 348; Helwig v. Fogelsong, 166 lowa, 715, 148 N. W. 990. 

It is true that Brown was at the home of appellee, and that she was caring for 
him at the time the arrangement between her and the other beneficiaries was com- 
pleted, but it cannot be said that she did not change her situation, or that she was 
not injured by the conduct of appellants. She continued for months after the change 
of beneficiary to keep Brown in her home and to administer to him. That she did 
this in reliance thereon, with the full knowledge of appellants, we think quite con- 
clusively shown by the evidence. Appellants’ conduct amounted to a constructive 
fraud. They could not permit appellee to wait upon and care for their father, 
knowing that she was doing so in reliance upon the provisions of the certificate, °. 
without informing her that they would contest her right to the insurance, and then, 
after the services had been completed, deny her right to any claim thereto. The 
court below ordered a distribution of the fund in accordance with the terms of the 
certificate, upon the theory that appellee is the surviving child of the deceased. 
Without expressing any opinion as to the soundness of this holding, we prefer to 
rest our conclusion upon the doctrine of estoppel. 

The judgment of the court below is therefore in all respects affirmed. 

Arthur, C. J., and De Graff, Preston, and Vermilion, JJ., concur. 


Ce aE 


TWYMAN v. TWYMAN et AL. 
(Court of Appeals of Kentucky. Nov. 20, 1923.) 
255 Southwestern Reporter, 1031. 


1. INSURANCE—BENEFICIARY HELD WITHOUT VESTED INTEREST; | 
INSURED MAY REQUIRE INSURER TO CHANGE BENEFICIARY 
WITHOUT LATTER’S PERMISSION. 


Original beneficiary has no vested interest in a life policy reserving to insured 
the right to change the beneficiary, and insured may require insurer to make such a 
change without obtaining the consent of original beneficiary. 


(For other cases, see Insurance, Dec. Dig. §§ 586, 587.) 


2. INSURANCE— ANOTHER HELD SUBSTITUTED FOR ORIGINAL 
BENEFICIARY, THOUGH CONSENT OF LATTER NOT OBTAINED. 


Where insured notified insurer of his desire to change the beneficiary in a life 
policy reserving to insured the right to make such a change, furnished affidavits, 
and did all in his power to make such a change, and insurer made a memoranda on 
its books directing the change, the desired person was substituted for the original 
beneficiary notwithstanding failure to secure the consent of the original beneficiary. 


(For otHer cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Action between Edna F. Twyman and Sallie Twyman and others. From the 
judgment rendered, the first-named party appeals. Affirmed. 


Wm. Marshall Bullitt and Bruce & Bullitt, all of Louisville, for appellant. 
Chas. F. Taylor, Stanley R. Wolf, and Peter, Lee, Tabb & Krieger, all of 
Louisville, for appellees. 


Sampson, C. J. The proceeds of a $1,500 insurance policy on the life of Rus- 
sell T. Twyman form the basis of this litigation between his mother, appellee Sallie 
Twyman, and his wife, appellant Edna F. Twyman, each claiming the entire sum 
which the company admits to be due to the exclusion of the other. In January, 1917, 
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Twyman, then a young man and married, applied for and obtained a policy in the 
Prudential Insurance Company, making his wife, Edna F. Twyman, beneficiary. 
He kept the policy up for some time, but when his health failed his wife returned 
to her home in California and Twyman went to live with his father and mother in 
Louisville. Communication soon broke off between the husband and his wife, and, 
instead of getting better, Twyman steadily grew worse in health. ‘His mother took 
him to Colorado, where he remained for some time.at her expense, and then re- 
turned to Louisville. Later they went to Asheville, N. C., and stayed quite a while 
at the mother’s expense. In the meantime Twyman decided to change the benefi- 
ciary in his policy, replacing the name of his wife, Edna F. Twyman, by that of his 
mother, Sallie Twyman. In pursuance of this plan he wrote the company on Feb- 
ruary 18, 1919, the following: 


“TI took out a policy in, your company in January, 13th inst., 1917, made payable 
to my wife Edna F. Twyman, from whom I am now separated for two years, the 
policy has been lost, therefore I wish a duplicate policy, changing the beneficiary 
from Edna F. Twyman my wife to my mother Sallie Twyman, if this cannot be 
done, then I wish it to be changed from Edna F. Twyman my wife to my estate. 
You will note in the policy that I have reserved the right to change my beneficiary. 

“Policy being number 2273114.” 


To the foregoing letter he received the following reply: 


“Dear Sir: Your communication of February 18 requesting a change in bene- 
ficiary and also advising us that your policy is lost, has been received. 

“In reply thereto we are inclosing an affidavit form 124 in connection with your 
iost policy which is to be completed by the present beneficiary Edna F. Twyman, 
and yourself in the presence of a notary public in accordance with the instructions 
contained at the top of the form. The cost of issuing a certificate of insurance will 
be 50 cents, which amount we would thank you to remit to this office. 

“We are also inclosing an amendment form providing for a change in benefi- 
ciary to your mother, Sallie Twyman. This form is to be signed by you on the line 
indicated for signature of the insured, your signature is to be witnessed by some 
responsible person and both forms returned to tlre undersigned together with the 50 
cents, when the matter of change will neceive our further attention.” 


Later Twyman engaged an attorney to represent him in the matter of obtaining 
a change of beneficiary in his policy, and this lawyer addressed a letter to the com- 
pany, setting forth the facts and asking that a change of beneficiary in Twyman’s 
policy be effected at once; but the company did not consent to do so, and the cor- 
respondence was drawn out at some length. Finally the company entered on its 
books the following memoranda: 


“Make change on our records in favor of Sallie Twyman, mother.” 


In making his application for the policy Twyman answered, “Yes,” to the fol- 
lowing question: “Do you wish to have the privilege of changing the beneficiary?” 
He also filled out the necessary form blanks provided by the company to entitle him 
to a change of beneficiary, except that he did not obtain the signature of the original 
beneficiary, Edna F. Twyman. In one or more affidavits Twyman stated that the 
original policy was lost; that he did not know where it was; that his wife, the 
former beneficiary, had left him and had been away for months; and that he did 
not know her address, although she left him with the declared purpose of going to 
California. When the affidavits mentioned above were filed with the company, the 
notation copied above was made upon its books. Twyman died July 11, 1919, 

The policy contained the following provision: 


“The insured may at any time * * * by written notice to the company at 
its home office change the beneficiary or beneficiaries, * * * such change 
* * * to become effective only when a provsion to that effect is indorsed on or 
attached to the policy by the company, whereupon all rights of the former benefici- 
ary or beneficiaries shall cease.” 
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The trial court made the following findings: 


“(1) The beneficiary of a life insurance policy in which the right to make a 
change is reserved to the insured, has an interest subject to be defeated by his ex- 
ercise of his right to change. Landrum v. Landrum, 186 Ky. 775, 218 S. W. 274. 

“(2) The insured has the absolute right to make the change without the con- 
sent or knowedge of the original beneficiary. Landrum vy. Landrum, supra: 

“(3) The changing of beneficiaries is a question of intention sufficiently ex- 
presged to the company. 

“(4) Russell T. Twyman sufficiently expressed his intention to the company. 
It was his right to have the company effectuate that intention, and it was the com- 
pany’s duty to do it. The fact that the company did not effectuate that intention by 
indorsing the change on the policy or by issuing a new one cannot defeat that obvious 
intention. The provision for the indorsement,upon the policy was for the protection 
of the company and had no relation to the right of Twyman to make the change in 
so far as that right effected the right of the original beneficiary. Manning v. A. O. 
U. W., 86 Ky. 136, 5 S. W. 385, 9 Ky. Law Rep. 428, 9 Am. St. Rep. 270. 

“(5) As far as the contending claimants are concerned, Twyman effectually 
substituted plaintiff, Sallie Twyman, for Edna F. Twyman, as berieficiary. 

“(6), The Prudential Insurance Company paid into court $1,480 as the proceeds 
of the policy, and plaintiff dismissed her action as against it.” 


Upon these facts the lower court made a finding of law as follows: 


“As a matter of law, the court concludes from these facts that Russell T. Twy- 
man sufficiently expressed to the company his intention to change the beneficiary of 
his policy, and as far as the contending claimants are concerned, effectually sub- 
stituted plaintiff, Sallie Twyman, for defendant, Edna T. Twyman, as beneficiary, 
and that the plaintiff, Sallie Twyman, is entitled to the proceeds of said policy, 
namely, the sum of $1,480, being the fund in court, and the defendant, Edna F. Twy- 
man, has no interest in said fund, and the plaintiff, Sallie Twyman, by her counsel, 
E. Levi and Chas, F. Taylor, be and she is given leave to withdraw said sum of 
$1,480.62 from the funds in court. And it is further adjudged by the court that the 
said Sallie Twyman recover from the defendant, Edna F. Twyman, her costs herein 
expended, for which she may have execution.” 


[1] This court has established the rule that a beneficiary in an ordinary life 
policy, such as the one under consideration, in which the insured reserves the right 
to change the beneficiary at his pleasure, has no vested interest whatever in the 
policy or the proceeds, thereof. The insured need not ask nor obtain the permission 
of the beneficiary in the policy to make a change, but may require the company to 
change the beneficiary, substituting the name of a person other than that first placed 
in the policy. It has been so held in the following cases: Landrum et.al. v.,Lan- 
drum’s Adm’x, 186 Ky. 775, 218 S W. 274; Wirgman v. Miller. 98 Ky. 624, 33 
S. W. 937, 17 Ky. Law Rep. 1174; Mutual Life Ins..‘Co. v. Twyman, 122 Ky. 513, 
ad S. W. > 97 S. W. 391, 28 Ky. Law Rep. 1157, 30 Ky. Law Rep. 90, 121 Am. 

t. Rep. 471 


It is said that owing to the vested right of a beneficiary, nities the policy re- 
serves to the insured the right to change the beneficiary, no such right exists. Of 
course, where the policy reserves to the insured the right to change his beneficiary, 
the person named as such in the policy acquires no vested right therein or the in- 
surance which it represents, and so far as he is concerned the insured may make a 
substitution at will. 14R. C. L. 1387; Union Mut. Ass’n v. Montgomery, 70 Mich. 
ae 7 W., 588, 14 Am. St. Rep. 519, L. R. A. 1915A, 872. See, also, 25 Cyc. 785- 

[2] We are persuaded that the trial court properly ruled that inasmuch as the 
insured, Twyman, notified the company of his desire to change the beneficiary and 
designated a new beneficiary, even conforming to all the requirements of the terms 
of the policy with which it was provided, and did all in his power to cause the change 
to be made, thus protecting the insurance company against double payment on the 

Vol, LXII. 
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policy, the change was in effect accomplished by the notation made by the company 
upon its books supported by the affidavits declarations of the insured, who 
alone had the right to designate and change the beneficiary. 

Judgment affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. STEVENS. (No. 23687.) 
(Supreme Court of Minnesota. Nov. 30, 1923.) 
195 Northwestern Reporter, 913. 


(Syllabus by the Court.) 


3. INSURANCE—DEFENSE OF FRAUD AFTER EXPIRATION OF INCON- 
TESTABILITY CLAUSE AVAILABLE WHERE INSURED DIED 
PRIOR THERETO. 


The incontestability clause in the policy ceased to be operative at the death of 
the insured within the two-year period, and the fact fixed the rights of the parties 
so the insurer may avail itself of the defense of fraud after the expiration of that 
period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from District Court, Nicollet County. I. M. Olson, Judge. ‘ 
Action by the Mutual Life Insurance Company of New York against Melissa 
ane. From an order overruling a demurrer to the complaint, defendant appeals. 
eversed. 


C. J. Laurisch, of Mankato, for appellant. 
Ambrorse Tighe, of St. Paul (Frederick L. Allen, of New York City, of coun- 
sel), for respondent. 


Quinn, J. This is an action in equity to have canceled a policy of life insur- 
ance issued by the plaintiff on the life of the defendant’s husband, payable at his 
death, to the defendant. A demurrer was interposed to the complaint upon the 
ground that it fails to state facts sufficient to constitute a cause of action for equi- 
table relief. The appeal is from an order overruling the demurrer. 

A copy of the application and policy is attached to the complaint. The material 
allegations of the complaint are as follows: That the plaintiff is a life insurance 
company authorized to transact business in this state; that the defendant’s husband, 
George W. Stevens, on October 19, 1920, made application to the plaintiff for a pol- 
icy of insurance on his life, in the sum of $2,000 to be payable to the defendant at 
his death; that, in the application therefor, he fraudulently stated and represented 
that he had never had any illness since childhood; that during the past five years 
he had not consulted nor been treated by a physician; that he was in good health and 
had not used intoxicating liquors during the past year; that he had always been a 
total abstainer. 

It is further alleged that. in reliance upon such statements, plaintiff issued said: 
policy dated October 22, 1920; that said statements made by such applicant were 
false and untrue; that, in truth and in fact, the said applicant was, at the time of 
making such statements, seriously ill. and had been treated by phvsicians during the 
five vears previous to making such statements; that he had not alwavs been a total 
abstainer; that in August, 1922, the plaintiff discovered for the first time the falsity 
of such statements; that thereafter the plaintiff repudiated and refused to longer . 
recognize the validity of said policy or its liability thereunder; that at the time of 
such discovery. the insured was confined in a hospital for the insane; that plaintiff 
thereupon notified the defendant that it denied all liability under said policy, ten- 
dered to her the premiums which had been paid thereron together with interest, 
which she refused to accept; that the defendant has not made any proof of said 
death nor taken any steps to recover upon said policy; and, as plaintiff is informed 
and believes, that defendant intends to delay making any claim thereon until after 
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two years from the issuance of said policy, and that she will then make claim 
thereon. 

The policy contains an incontestability clause which is as follows: “This pol- 
icy shall be incontestable after two years from its date of issue except for nonpay- 
ment of premiums.” It will be observed that the policy bears date October 22, 1920. 
The insured died October 3, 1922. The summons was served on Octeber 19, 1922. 
The decisive question is whether the complaint states a cause of action for equi- 
table relief. The only ground or demurrer urged is that it conclusively appears 
from the pleading that plaintiff has a plain, speedy, and adequate remedy at law, 
by way of defense in an action to recever on the policy. 

[1] The decisions are in accord that equity has jurisdiction where the suit to 
cancel an insurance policy is begun before loss. But, as said by the late Justice 
Bunn, in Kanevsky v. National Council, etc.. 132 Minn. 422, 157 N. W. 646, “where 
the action to cancel the policy is brought after the death ef the insured, it cannot 
be maintained because the remedy at law is adequate.” Bankers’ Reserve Life Co. 
v. Oberson, 123 Minn. 285, 143 N. W. 735, 48 L. R. A. (N. S.) 265; 1 Pomeroy Ea. 
a §§ 220. 221; Dunnell Minn. Digest, 3137; note Woelfle v. The Sailors, 12 

R. A. N.S) 881: Ins. Co. v. Bailey. 13 Wall. 616, 20 L. Ed. 501; Cable v. U. S. 
Life Ins Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 188; Home Ins. Co. v. Stanch- 
field, Fed. Cas. No. 6,660, 1 Dill. 424. Buzard v. Heuston. 119 U. S. 347, 7 Sup. Ct. 
249, 30 L. Ed. 451; Riggs v. Union Life Ins. Co.. 129 Fed. 207, 63 C. C. A. 365. In 
cases of this class the courts are influenced because the right to a trial by jury would 
be denied. Bankers’ Reserve Life Co. v. Omberson, supra; Shenehon v. Ill. Life 
Ins. Co., 100 Ill. App. 281, 293. In the case last cited it is said: 


“The present bill is a plain, undisguised attempt to deprive the defendant of 
an opportunity to have the alleged facts as to the procuring of the policy by fraud 
tried by a jury.” 


[2] This reasoning is peculiarly applicable to the instant case because, as ap- 
pears from the pleading under consideration, the insured died but 19 days before 
the lapse of the two-year limitation mentioned in the policy. The beneficiary had 
hardly time to make due procf of death when this action was begun, and the peti- 
tion sets forth that plaintiff is informed and believes that the beneficiary intends to 
make claim on the policy, showing there was little or no danger of delay. The 
case of Johnson v. Swanke, 128 Wis. 68, 107 N. W. 481, 5 L. R. A. (N. S.) 1048. 8 
Ann. Cas. 544, is a valuable authority upen the proposition. The case is well con- 
sidered, and many authorities are cited. Its particular value is in the holding that 
equity jurisdiction has been restricted in this country, in deference to the constitu- 
tional right of trial by jury. As was said in the Omberson Case. the law unques- 
tionably is, and we so hold, that, in the absence of some special circumstances of a 
nature to cause irreparable loss, an action, after a loss under an insurance policy, 
to cancel the policy for fraud cannot be maintained. 

The insured died within two years from the date of the nolicy. The insurer 
alleges that the beneficiary will, as it verily believes, delay taking any steps to re- 
cover on the policy vntil the two-vear limitation period has elapsed, and thereby 
preclude it from making the defense of fraud. If such were the case, then the fact 
might constitute an equity sufficient to vest a court with jurisdiction because the 
remedy at law would not be plain, adequate, and complete. This brings us squarely 
to the real question in the case. Is it necessary for the insurer to bring an action 
before the expiration of the two years, in order to avail itself of the defense set out 
in the complaint? Does the death of the insured interrupt the running of the two- 
year period so as to preclude the insurer from asserting the defense of fraud in an 
action by the beneficiary after the expiration of the fixed period. The better weight 
of authority as well as of good reason seems to be that the death of the insured 
fixes the right of the parties under the incontestable clause. Jefferson Standard 
Life v. Smith, 157 Ark. 477, 248 S. W. 897; Am. Emp. Liab. Ins. Co. v. Fordyce, 
62 Ark. 562, 36 S. W. 1051, 54 Am. St. Rep. 305; Porter v. Ins. Co. of N. Y., 70 Vt. 
504, 41 Atl. 970; Jefferson Standard Life v. McIntyre (D. C.) 285 Fed. 570. 

[3] We are of the opinion and hold that the incontestability clause ceased to be 
operative at the death of the insured within the two-year period, and fixes the 
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rights of the parties, and that the insurer may avail itself of the defense of fraud 
in an action to recover on the policy when it is brought, even after the expiration 
of the two-year period. 

Reversed. 


METROPOLITAN LIFE INS. CO. y. UNDERWOOD. (No, 23453.) 
(Supreme Court of Missouri, in Banc. Nov. 20, 1923.) 
256 Southwestern Reporter, 232. 


1. INSURANCE—INSURER SEEKING TO CANCEL POLICY FOR FRAUD 
HAS BURDEN THEREOF. 


In suit to cancel a policy of insurance as having been obtained by fraud, the 
burden is on plaintiff, and evidence of such fraud must be so clear, cogent, and con- 
vincing as to leave no room for reasonable doubt in the conscience of the court. 


(For other cases, see Insurance, Dec. Dig. § 249.) 


2. INSURANCE—INSURER SEEKING CANCELLATION HELD NOT TO 
HAVE PROVED THAT LOSS OF HAND AND FOOT WAS SELF-IN- 
FLICTED. ; 

In suit to cancel a combineed life and-accident policy for defendant’s alleged 
fraud in causing severance of one hand and one foot so as to qualify as permanently 
disabled under the policy, evidence including the fact that defendant’s claim that he 
was bound and gagged and tied to a railroad track by robbers was unusual, held 
not sufficient to show that it was false and satisfy the burden of proof resting on 
plaintiff to show its falsity. 


(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from Circuit Court, Carroll County; Ralph Hughes, Judge. 
Suit by the Metropolitan Life Insurance Company against George M. Under- 
wood. Judgment for defendant, and plaintiff appeals. Affirmed. 


Haff, Meservy, German & Michaels, of Kansas City, Lozier & Morris, of Car- 
rollton, and Blackmar & Bundschu, of Kansas City (William J. Tully, of New 
York City, of counsel), for appellant. 

Atwood & Atwood, Ben S. Heins, and Conkling & Withers, all of Carrollton, 
and Busby, Sparrow & Patterson, of Kansas City, for respondent. 


Sma.t, C. I. The suit is in equity to cancel a combined life and accident policy, 
issued on June 11, 1920, on the life of the defendant, George M. Underwood, for 
$10,000, in favor of his wife, Nellie M. Underwood, with a surrender value payable 
' to defendant if living after the payment of 20 successive yearly premiums, with 
the further provision that, if defendant should become permanently disabled, plain- 
tiff insurance company would pay defendant during the continuance of such dis- 
ability, a monthly annuity of $100, and that the severance of both hands, or both 
feet, “or of one entire hand, and one entine foot, would be considered, as total dis- 
ability, within the meaning of the terms of said policy.” It was further provided, 
that should defendant die, as the result of bodily injury, from external, violent, and 
accidental means, within 60 days after such injury, the company would pay the 
beneficiary the further sum of $10,000. 

Numerous grounds of fraud are alleged in the petition for setting aside said 
policy, but all are abandoned here except the following: That defendant was ir 
straitened financial circumstances, and he applied for and procured such insurance, 
with the intention to deliberately undertake to bring about total disability, within 
the meaning of said policy, and that within © hours after plaintiff’s policy was de- 
livered to defendant, in furtherance of his purpose to defraud, he caused an injury 
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to himself by willfully protruding his left arm and left leg under the wheels of a 
moving train on the Wabash Railway near Excelsior Springs, Mo., for the purpose 
of having the same severed, and that, as a result thereof, defendant’s left foot was so 
injured, that it had to be amputated, and his left hand was also injured, 


“but not so badly that complete amputation above the wrist was necessary, but that 
defendant willfully neglected medical attention to his hand, so that it had to be 
amputated. * * * That said injuries have rendered defendant more susceptible 
and liable to the risk of loss of his life by accident in the future * * * and have 
lowered defendant’s expectancy or chance to live out his expectancy.” 


The answer admitted the execution and delivery of the policy sought to be can- 
celed, and put all the other allegations of the petition in issue, and also set up a 
counterclaim, alleging the issue of said policy, its terms, and conditions, payment 
of the premium, and that defendant was injured on June 16, 1920, by his left foot 
and left hand being run over and injured by a moving train, so as to require the 
amputation thereof, constituting total and permanent disability, within the meaning 
of said policy, whereby plaintiff became liable to defendant from 6 months, after 
June 30, 1920, for a monthly annuity of $100 per month, during the remainder of de- 
fendant’s life, in addition to all other benefits provided by said policy, together with 
damages and attorneys’ fees for vexatious delay, for all of which defendant prayed 
judgment. 

The reply put the new matter of the answer and the cross-bill in issue. 

The court rendered judgment against the plaintiff on its petition, and in favor 
of the defendant on his cross-bill (but not for attorneys’ fees or damages for vexa- 
tious delay), from which plaintiff appealed to this court. 

The whole question in this court is whether or not the defendant voluntarily 
caused his hand and foot to be run over by a train on the Wabash Railway, just 
after dark, about 9 p. m., on June 16, 1920, in the suburbs of Excelsior Springs, as 
claimed by the plaintiff, or whether defendant was, at that time and place, after be- 
ing robbed of some $70)‘ tied upon said railroad track by the robbers, and that by 
reason thereof his left hand and left foot were run over and had to be amputated. 
The evidence is very voluminous and takes a wide range. The record consists of 
some 1,300 printed pages. 

The story, as told by Undewood in his deposition, which. occupies one-fourth of 
the record, which plaintiff took in February, 1921, and read in evidence, as an ad- 
mission at the trial, was substantially, as follows: He was born and raised in Car- 
roll county, Mo., on a farm, near Wakenda and Carrollton. He had a number of 
brothers and sisters. He was the youngest of the boys. He remained on the farm 
until he was fifteen years of age, when his father died. After that he engaged in 
various occupations, at first working as a section hand and foreman on the Wabash 
and other railroads. He then married and worked on his faher-in-law’s farm in 
the neighborhood for some years, and then moved to the Underwood family home- 
stead, and lived there with his mother and his wife and two children, engaged in 
farming, and also in running a straw and hay baler, and perhaps the jitney Sesthons, 
just before moving to Carrollton. The home farm was sold in the spring qf 1920, 
from which defendant received as his share $660. About March 1, 1920, he moved 
to Carrollton, where he purchased a restaurant and started in the restaurant busi- 
ness. He also owned two or three automobiles and engaged in the jitney business 
and contemplated continuing his straw baling business. Before he moved to Carrollton 
he had $500 accident insurance in the Woodmen. Soon afterwards he was solicited 
by various insurance agents to take out further accident and life insurance. He 
took out a policy in the New York Life Insurance Company dated February 6, 
1920, and in the Fidelity & Casualty Company of New York, dated May 24, 1920. 
On June 2, 1920, he took out a policy for $4,400 in the Lyon Bonding & Surety 
Company. This policy contains the following provisions: 


“This policy does not cover any injury fatal or disabling, sustained by the in- 
sured, prior to the date of his acceptance of this policy, as the result of any act of 
the insured, sane or insane, done for the purpose of injuring himself, or the act of 
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any other person, sane or insane, done to injure the insured, except for the sole 
purpose of burglary or robbery.” 


The last policy he took out was the policy sought to be canceled in this case. 
The total amount of annual premiums on all the policies was $645.86. Under all 
the policies, in case he lost a hand and foot, he would receive $9,900 in cash, plus an 
annuity of $1,400 per annum during his life, and $22,000 paid up insurance payable 
to his wife at his death, under certain conditions, with a substantial cash surrender 
value. 


Before defendant purchased the restaurant at Carrollton, he had for a number 
of years been doing business with and was indebted to the Carroll Exchange Bank, 
the First Natioanl Bank of Carrollton, and the Wakenda Bank of Wakenda. His 
father-in-law was security on his notes of $1,250 to the Carrollton Exchange Bank, 
and his brother-in-law upon his notes for about the same amount to the First 
National Bank, which the officers of the bank testified made his notes good. On 
June 3d, the date of the policy in question, he received notice that the $1,250 due the 
Carroll Exchange Bank on June 11th would have to be paid. He had on June 2d 
given check on that bank for $350 to the Wakenda Bank, which on June 8th was 
dishonored and protested for want of funds. On June 11th, the $1,250 note to the 
Exchange Bank was not paid, and it remained unpaid at the time of the trial. He 
owed the Wakenda Bank a note of $2,500, which was secured by a chattel mortgage 
on his restaurant, automobiles, and other personal property. He had no real estate 
after the sale of the homestead in the spring of 1920. The Wakenda Bank also 
loaned him some $2,200 more, for which they took the notes of his wife, and one 
Mueller, who worked as jitney driver for him, neither of whom had any property. 
The capital stock of the Wakenda Bank was but $10,000, and the notes of his wife 
and Mueller were taken for the $2,200 loan, because Underwood had already bor- 
rowed one-fourth of the capital stock of the bank and could borrow no more under 
the law. After the injury to Underwood on June 16th, the Wakenda Bank was 
forced to reorganize and the principal stockholders took up the notes made by his 
wife and Mueller. The evidence shows, that his total indcébtedness was about $8,000, 
before his injury, and that all his property, which was not worth exceeding that 
sum, was mortgaged; but that he was doing a fair business in his different under- 
takings, and that his credit was good at the Wakenda Bank. He also had an offer 
of assistance to pay what he owed the Exchange Bank from one Kenyon, but, owing 
to an injury to Kenyon, the loan was not consummated, prior to the injury to Un- 
derwood. On the 14th of June, 1920, when the policy in suit was, delivered, he gave 
a check on the Wakenda Bank to Clark, the agent of the plaintiff at Carrollton for 
$474.50, the amount of the first premium. He requested Clark to hold the check until 
the next day, which he did. On the 15th Clark deposited the check for credit in the 
Carroll Exchange Bank. The officers of the Exchange Bank telephoned to the Wa- 
kenda Bank and asked whether the check would be paid, and that bank said it 
would, which was afterwards done. The officials of the Bank of Wakenda testified 
that they would have honored any check he would have drawn on their bank for a 
reasonable sum, including a check for $1,200 to McDavid for a car hereafter men- 
tioned, had Underwood purchased the same, although it would overdraw his ac- 
count, because they had confidence that he would take care of it to their satisfaction. 

On the night of June 14, 1920, Underwood stayed at his restaurant all night. 
He had furnished rooms above his restaurant, which he rented out as part of his 
business. He occupied one of these rooms. The next morning he went to Kansas 
City for the purpose of hiring a cook for his restaurant, and also to inquire about 
an electric coffee urn, which he had ordered from the Towne Manufacturing Com- 
pany, and to see about buying some tableware. A Mr. Noland went with him from 
Carrollton to Kansas City. Noland went to see his mother, who lived there. 
During the day, Underwood attended to the business he went to Kansas City to 
transact. That night Noland and he stayed together at the Palace Hotel on Main 
street. The next morning Underwood attended to some further matters, and in the 
afternoon took the interurban cars for Libberty, arriving there at about 2 o’clock 
in the afternoon of Jure 16th. A week or so before he had left an Allen car at 
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Bell’s garage at Liberty to be repaired. He intended to take that car and drive 
home to Carrollton that night, but he found that it was not ready. He concluded to 
go on to Excelior Springs to see a Mr. McDavid, who owned a garage there, and 
with whom he had negotiated a few weeks before for the purchase of a car. He 
thought he could purchase the car for about $1,200, and drive home with it that 
night. He expected to pay for it by giving McDavid a check on the Wakenda Bank 
for the money, where he was already overdrawn, or had but little funds, and ar- 
range for the payment of the check by the bank after he reached home. He and 
McDavid were old acquaintances. He arrived at Excelsior Springs about 5 o’clock, 
went to McDavid’s garage, but he was not there. He then left and walked around 
Excelsior Springs and aferwards went back to McDavid’s garage, and found he 
had not returned. He then went away again, and, after eating,a sandwich or two 
at a restaurant, he walked down towards the Elms Hofel to a park in that vicinity. 
There he assisted a man in fixing a spark plug on a Ford car, and when it was fixed 
he rode about a block south on the footboard, when he alighted and proceeded to 
continue his walk. He intended to take another road a short distance from there, 
which led back to McDavid’s garage. 


As he was walking along on the sidewalk, a closed car drove up and came to a 
stop in front of or near him, and the occupants asked him the road to Kansas City, 
and one of them got out and raised the hood of the car. Underwood stopped and 
went up to where the party was and asked what was the matter. Thereupon, he was 
ordered by the man at the point of a gun to hold up his hands and to get into the 
car in the front seat. He did so. The man then locked the hood and got in the back 
seat. He had a gun in his hand and held it on Underwood. The man at the wheel 
also had a gun. The car then started up and proceeded south. Underwood says he 
attempted to protest, but the men told him to shut up or they would shoot his head 
off, and for him to keep his hands up, which he did. They went perhaps a quarter 
of a mile and stopped near a large tree. They said something in Italian or some 
foreign language to each other, which Underwood did not understand, and then 
drove on a short distance further south. The public road on which they drove ran 
along the west side of the Wabash Railway track and right of way. When they had 
proceeded a short distance, they stopped again on the side of the road. Both of the 
men got out, ordered Underwood out, and compelled him to go with them through 
the wire fence, which separated the public road from the railroad, and to accompany 
them to the railroad track. They then asked him if he had any money. He said he 
did not have much. All of this time they held their guns on him. One of them put his 
hand in Underwood’s trouser side pocket and took out his purse, in which he had 
only a few dollars and a pocket knife and a bunch of keys. They also took his 
watch, which was a cheap affair. They asked him, if this was all he had, and he 
said it was. They then continued their search and found a folder in his hip pocket in 
which Underwood had some $70 in bills which, he says, he took with him from 
Carrollton to pay expenses on the trip, as well as the bill for repairing the Allen 
car at Liberty. They took this money and then muttered something to him, which 
he took to be a threat, because he had not told them the truth about his money. One 
of the robbers then went in a southerly direction and soon returned with some old 
barbed fence wire. In the meantime, the one that remained, had kept Underwood 
covered with a gun. They then proceeded to tic Underwood's hands together in 
front of him by wrapping the wire around both arms about half way between his 
wrist and his elbow. They said they were going to “make him beat it up the track.” 
Aféer they had his hands tied in this manner, one of them jerked Underwood’s shirt 
out of his trousers, tore off a strip and tied it around Underwood’s mouth, so that 
he could not make an outcry. At the same time, they again told him they were going 
to make him “beat it up the track.” He thought they were going to do so, and he 
would be turned loose. But after they tied his hands and gagged him, they told him 
they were going to tie him to the railroad track and let the train run over him. 
They forced him to lie down on the east rail and tied him to it with the barbed wire. 
They tied him face down with his head to the north or towards Excelsior Springs, 
with one leg and one foot on each side of the rail. They did not wrap any wire 
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about his head ‘or neck, but did wrap it around his shoulders and ‘arms, body, legs, 
and feet, running the:avire under the rail each time. 


When they first reached the track, it was dusk, but not entirely dark. But at 
the time they tied him on the track, it had become quite dark, so that a man was 
not distincty visible, except at a short distance. When they finished tying him, they 
departed, and he heard their footsteps going south in the direction from which they 
had come. He soon heard them cranking their car, and heard it start and pass him 
going north, back towards Excelsior Springs. He then commenced to use all his 
endeavors to get loose. He soon succeeded in breaking the wire in one place by 
working it back and forth with his hands, so as to get his right arm loose, when he 
removed the gag from his mouth and cried out for help. He succeeded in working 
his body off of the rail and on the east side of it, but with his left foot and arm 
still tied to the rail. He continued to work, as best he could, to get himself loose 
and to cry out for help, but no help came, and before he could get free, he heard 
the train coming from the south, back of him. He immediataely put his head down, 
laid as flat as possible and pushed himself as far away from the rail as he could, 
but was unable to get his left hand and left foot away from the track. He thought 
that his time had come, and he thought of his folks at home. The train came on, 
and he lost consciousness. When he came to, he was lying on the edge of the bal- 
last and again cried for help. There was a house near the east side of the track, 
about 640 feet north of where he lay. Mr. and Mrs. Snedden lived in this house. 
The doors and windows were open. It was about half past 9 o’clock. Mr. Snedden 
had already retired, but Mrs, Snedden had not. She heard Underwood’s cry of 
“Help! Help!” Her husband, who was somewhat deaf, did not. She told her 
husband, and he jumped up, put on his overalls and went out in his bare feet. He 
then heard the cry and said,’ “I am coming,” and Underwood shouted, “For God’s 
sake, hurry up!” Snedden then went south in the direction from whence Underwood 
cried out. It was so dark, however, that he did not see Underwood. He thought it 
was a man whom he knew by the name of Fox, and he said, “is that you, John 
Fox?” Underwood replied, “No,” that his name was Underwood. When he got up 
close to him Underwood told him that he had been robbed and tied to the railroad 
track by the robbers, and that the train had run over his hand and foot, and for him 
to get a doctor. 


Mrs. Snedden, who had accompanied her husband to the right of way, returned 
to the house to call a doctor. She had her 13-year-old son call Drs. Lowry and 
O’Dell. Meanwhile Snedden assisted Underwood to arise and hop a short distance 
on his right foot towards the Snedden house, but no progress could be made in this 
way, and he attempted to crawl, but this was also a failure. Snedden called for his 
wife to come and assist him, and between them, they got Underwood to their house 
and laid him down on the bed. The doctors soon arrived in a machine. They gave 
him a hypodermic and took him to the Challen Sanitarium at Excelsior Springs, 
where they afterwards, that night, amputated his left foot. The next day or so 
after he was taken to the Challen Sanitarium, Underwood sent for his family phy- 
sician, Dr. Benson, who with two other doctors in attendance treated him at this 
sanitarium for about a week, endeavoring to save his hand. He was then removed to 
his home in Carrollton, where in a day or so Dr. Benson amputated two of his 
fingers, and removed him to the hospital in Carrollton, where, shortly afterwards, 
he amputated the remainder of the hand just above the wrist. It was impossible to 
save any part of it. While at the sanitarium, Underwood was visited by McDavid 
and others, and afterwards, while at his home by many, including the agents for the 
insurance companies, who questioned him as to the cause of his injury. They testi- 
fied for plaintiff as to his conversations with them in regard thereto. He told them 
(taking all their testimony together) substantially the same story, as given in his 
deposition, which we have above narrated. So Underwood's statements in his depo- 
sition, as to his journey on the morning of June 14th from Carrollton to Kansas 
City and from there to Liberty and Excelsior Springs on the 16th of June, as well as 
his transactions and visits to various places in Kansas City, Liberty, and Excelsior 
Springs on the trip before his injury, were corroborated by apparently disinterested 
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parties, and not contradicted in any substantial respect by any of the testimony. 
No one testified, however, to seeing him, after his last visit to the McDavid garage, 
or to seeing anything of the robbers. 

[1] II. In a suit in equity, seeking to cancel a policy of insurance as having been 
obtained by fraud, the burden is upon the plaintiff and— 


“The evidence of such fraud * * * must be so clear, cogent, and convinc- 
ing as to leave no room for reasonable doubt in the conscience of the court.” Guar- 
anty Life Ins. Co. v. Frumson (Mo. Sup.) 236 S. W. loc. cit. 316. 

“The law is that fraud, conspiracy, and falsehood will not be presumed without 
or against the evidence, but must be proven by convincing and cogent testimony, by 
the party upon whom rests the burden of proof, which is upon the plaintiffs in this 
case. While fraud may be proven by circumstances, yet, where the transaction under 
consideration may as well consist with honestv and fair dealing, * * * it will 
be referred to the better motive.” Elzea v. Dunn (case No. 22090, this court), 249 
S. W. 933, not yet [officially] reported; Jones v. Nichols, 280 Mo. 653, 216 S. W. 
962; Garesche v. MacDonald, 103 Mo. 1, 15 S. W. 379; Hardwicke v. Hamilton, 
121 Mo. 465, 26 S. W. 342; Warren v. Ritchie, 128 Mo. 311, 30 S. W. 1023; Mc- 
Grath v. Payne (Mo. Sup.) 245 S. W. 1061. 


[2] The only question on this appeal is whether defendant willfully caused his 
hand and foot to be run over by the cars. The only direct testimony on this subject 
is the testimony of the defendant himself, whose deposition the plaintiff took and 
read in evidence. This deposition covers ever material fact and circumstance in the 
record which could throw light on the controversy or test the accuracy and truth of 
Underwood’s story. It is true defendant’s story is unusual, and for that reason we 
have approached its examination with caution and scanned his testimony with un- 
usual care. We have set out the substance of it in our statement of the case. We 
are satisfied that his story is true, and that he was bound and gagged and tied to a 
railroad track ‘by the robbers and run over by the cars, and that he lost his hand 
and foot in the manner stated by him. He was the only witness produced by the 
plaintiff who testified to the happening of the injury. His testimony is straightfor- 
ward, natural, and consistent with itself. He persistently and consistently denies 
the charges against him. Because his story may be unusual, and he persists in main- 
taining its truth, is not sufficient evidence to show that it is false and that the plain- 
tiff has maintained the onerous burden of proof, which the law in such cases casts 
upon the plaintiff; i. e., to show its falsity, beyond reasonable doubt, by clear, co- 
gent, and convincing testimony. Under like circumstances, this court has said, per 
Woodson, J., in Manchester Bank v. Harrington (Mo. Sup.) 199 S. W. 242: 


“Tt will suffice to say, however unusual that story may appear to be, the only 
evidence regarding them came from the mouths of respondent’s own witnesses, and 
there is not a scintilla of affirmative testimony in this record tending to show their 
nonexistence. * * * The sole contention of counsel for respondent in favor of the 
negative of that claim is based as before stated upon the said alleged incredibility of 
their story. * * * All the authorities hold that the burden of proving fraud 
résts on those who charge its existence, and this case is no exception to that rule. 
* * * The plain English and common sense of this rule is this: That where the 
burden of proving a fact in a case rests upon the plaintiff, and he introduces wit- 
nesses to prove that fact, who throughout their testimony consistently denied the 
‘existence of that fact, then in neither law nor fact can it be said the fact has been 
proven, no more in my opinion, than if no evidence whatever had been introduced 
upon the point; the legal effect of such testimony, if it has any, being consistent 
throughout, however unusual, the transactions to which it refers may be, is to dis- 
_ prove rather to prove that fact. Rodan v. St. Louis Transit Company, 207 Mo. 408, 
105 S. W. 1061. In the case at bar we are fully satisfied from this record that the 
respondent wholly failed to make out its case.” 


So, in the case before us, the testimony of Underwood, which is the only evi- 
dence, as to how he lost his hand and foot, although unusual, is consistent through- 
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out, and disproves plaintiff's charges against him, and we must hold that the plaintiff 
has failed to make out its case 

III. But it is said that it is wholly unbelievable that defendant should have acci- 
dentally lost one foot and one hand so soon after securing such insurance, especially 
while being robbed, which one policy required, in order to enable him to recover any- 
thing when the injury was inflicted by others. That his almost desperate financal con- 
dition would naturally lead him to commit even such a desperate act as to cause him- 
self to be run over by a train in order to lose one hand and one foot to secure the 
handsome sum provided by such polcies, which would give him enough cash to pay all 
his debts, and a substantial sum besides, with a life income of $120 per month, and 
$22,000 paid up insurance for his wife at his death in certain contingencies, and a 
substantial cash surrender value. But men carry much larger policies of accident 
and life insurance, and we do not regard the amount taken out in this case, under 
the circumstances, as persuasive evidence of a fraudulent purpose. There is no 
evidence that he was hard pressed by his creditors or threatened with foreclosure or 
suit by them. But, on the contrary, while he owed more than his property would 
justify, from a strictly business standpoint, his creditors knew him well and they 
apparently regarded him as an honest, hardworking man, doing several different 
kinds of business—running two or three jitneys, a straw and hay baler, and a restau- 
rant and rooming house. He was not so hard pressed as to seek insurance of any 
kind, but he was persuaded into taking it by the reasonable and proper efforts of 
the insurance agents, on the ground that he was running the jitney business, which 
was hazardous to life and limb. He is not to be judged by the hard and fast rules 
governing conservative and careful business men. His testimony and history in the 
record show that he did not keep close account of his affairs, and that he was opti- 
mistic and hopeful, no doubt somewhat reckless in business, and did not hesitate mak- 
ing an overdraft on his bank. And the testimony of at least one of his bankers 
shows he was almost equally optimistic and hopeful—if not reckless—in permitting 
him to overdraw apparently ad libitum. That he did not seek any insurance is a 
very potent circumstance to show he did not fraudulently procure any. We so re- 
garded such fact in the Frumson Case, supra, where we said (236 S. W. loc. cit. 
316) : 

“He does not seem to have sought insurance on his life, but the representatives 
of the various companies with their usual and proper diligence seem to have sought 
him.” 

We rule this point against appellant. 

IV. It is not, and cannot be, contended that defendant intended to commit sui- 
cide, but it is claimed that his purpose was to secure the benefit of the insurance 
himself during his lifetime. The principal benefit, the annuities, would not accrue 
to him or any one in the event that he was killed. It would seem reasonable, there- 
fore, that, had defendant simply intended to lose a hand and foot, so as to enjoy 
the annuities, he would have taken some pains to accomplish his purpose without 
seeking almost certain death by attempting to extend and keep one hand and one 
foot under the wheels of a moving train in the dark, as suggested by plaintiff. 

It is true, defendant’s story is unusual, but not impossible. Robbery and murder, 
with and without cause, in almost all conceivable ways, have been of almost daily 
occurrence during the last few years, especially in or near large cities, owing, largely, 
we have no doubt, to the ease with which criminals can capture and carry off their 
victims and escape in automobiles, and the apparently increasing lawlessness of the 
times. State v. Affronti (Mo. Sup.) 238 S. W. loc. cit. 111, 112. 

The crime for which Affronti, a bandit from Kansas City, was convicted, was 
for the brutal robbery of some aged women in their home in Clay county. His 
case was on trial at Liberty the day defendant says he was robbed and run over. 

That defendant might lose one hand and one foot, while being robbed, was evi- 
dently not considered wholly improbable by the insurance companies, because it 
was only in such contingency that Underwood would receive any benefit under one 
of his policies for an injury inflicted by others. Indeed, it would seem to be but 
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prudent to insure against automobile accidents, including injury in being robbed by 
persons uSing automobiles. , , ; 

V. The appellant contends that defendant deliberately removed his left shoe, 
wired it to the rail, and then, as the train came along, put his naked foot under the 
wheel—because his shoe was cut in two, and there was no blood in or on it. We 
do no think this follows. Mrs. Snedden testified that his foot was bleeding but very 
little, just an occasional drop, when he first got to their house. That he had his 
sock on his foot, but no shoe. The other testimony showed that the next morning 
his left shoe was found with wire around it, showing it had been wired to the east 
rail, mashed diagonally from the back of the heel, across the instep, and cut com- 
pletely in two across the shank and instep, also torn or cut from the toe to the top of 
the upper. The shoe was filed with us for examination. His foot, however, we are 
satisfied from the evidence, had not been severed, but was mashed from the back 
part of his heel diagonally across the instep, by the wheels which ran over it, ap- 
parently in the same manner and place as his shoe was mashed. It seems to us, 
therefore, reasonable to conclude that he had his shoe on when the wheel ran 
over it, as he testified he did. It would have been almost impossible for him to 
have tied his empty shoe to the rail, and then placed his foot on the rail in the dark, 
in such position, that both would be run over and mashed in the same way and place. 
But, on the other hand, it would not seem impossible for him to jerk his foot out 
of his shoe in the struggle to free himself, and for the shoe to remain on the rail to 
which it was tied or wired and be run over and cut in two after he pulled his foot 
out. It might be that only one wheel of the tender—the engine was running back- 
wards—passed over his foot, and that this would not necessarily cut his foot off, 
if he had his shoes on. In that case, the rubber heel on his shoe might to a certain 
extent have protected and eased the blow to his foot. 

We rule this contention against plaintiff. 

VI. It is also said that, although defendant testified that he made an outcry 
after the robbers left him, and before he was run over, his outcry was not heard 
by the Snedden family, who would have heard him then, as well as after he was 
injured. But this is a non sequitur. It was but a short time after the departure of 
his assailants, until the cars came, and many things may have prevented his outcry 
being heard at that time by the Sneddens, although they heard him afterwards. 
Their house was an eighth of a mile away. 

VII. Plaintiff also contends that numerous pipes and bolts and other parts of 
the engine and tender came so close to the rail and over the place on the track where 
defendant said he was lying when the train passed over him that he could not have 
escaped death or other injury. But defendant’s testimony is that, as the train ap- 
proached, he put his head on the ground, pulled away from the rail and laid down 
as flat as possible with his left arm and foot still tied to the rail. A careful study 
of the measurements of the engine and tender referred to does not make it im- 
possible, under the circumstances, for the defendant to have escaped without other 
injury than stated by him. Besides, measurements of a companion engine by de- 
fendant’s witness, the county surveyor, showed that it was entirely possible. 


VIII. Appellant also urges that the evidence shows that there was an appar- 
ently freshly made depression at the end of the ties in the ballast in which the de- 
fendant could have placed his body and from which he could have extended his hand 
and foot under the wheel wthout injury to the rest of his person. The evidence is 
somewhat conflicting. One of the witnesses saw no such depression. But Mr. Sned- 
den, who seems to have heen without bias or preconceived theory, testified that there 
was some depression, which seemed to have been made by tramping the ballast down 
at that point as if by men “in working, or daing something around there.” This is 
consistent with the depression having been made or increased by the tramping of the 
ballast while the bandits were there guarding and tying the defendant to the rail. 

IX. It is also said that the wire was old and rotten and easily broken, two 
pieces in evidence having been inadvertently broken by the attorneys in handling it 
during the trial in this and the lower court, and it could not have held defendant to 
the track if he had attempted to break loose. No doubt, some of it was easily 
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broken in places. Defendant testified, that he soon broke it in one place and released 
his right arm, but before he could break it again the train came. That it was not 
all easily broken is shown by the fact that the piece around defendant’s arm could 
not be untwisted by Snedden, but had to be slipped down over defendant’s injured 
hand. That piece has been examined by the court, and, while old, it is firm and 
strong. So some of the wire produced by the witnesses may not have been used in 
tying Underwood, but discarded pieces, left by the robbers on the track where the 
witnesses found most of it. 2 

So the fact that defendant's body was not scratched at any place by the barbs 
on the wire is not conclusive that he was not tied therewith. He had on a woolen 
coat and trousers, and also an undershirt and drawers which covered the places 
where the wire was. tied upon him. The trousers and coat were torn in several 
places and punctured in five or six places, as if by barbed wire. The barbs, as well 
as the wire, were old and perhaps not sharp enough to penetrate his woolen clothing 
and underwear sufficiently to perceptibly scratch his body. 


X. Other circumstances: The auto tracks discovered the next morning by Mr. 
Snedden at the place where defendant said the bandits stopped their car near the 
fence and backed it out and returned towards Excelsior Springs, corroborate de- 
fendant’s statement in that regard. The machines which came there after the injury 
that night are not definitely shown to have stopped and backed out at this place, but 
rather nearer the Snedden house. 


Learned counsel for appellant do not claim, but disclaim, that defendant had 
any confederates. They contend that he carried out his alleged fraudulent scheme 
unaided by any one. They also contend that self-injury was premeditated on de- 
fendant’s part. If so, it seems to us to be reasonable that he would have gone to 
the track prepared with material to tie himself. But all the evidence agrees that the 
wire with which he was tied was taken from the fence or found on the ground 
near by. It would seem to have been an impromptu, not premeditated, affair. 

[3] That defendant had no accomplices was no doubt ascertained by plaintiff 
to its satisfaction by the diligent investigation the evidence tends to show it made 
after defendant’s injury to ascertain the facts in the case. But it seems to us that 
such diligent search by plaintiff also tends to strongly corroborate defendant’s ac- 
count of his injury, because it fails to show the discovery of any facts to con- 
tradict the defendant’s story. Indeed we hold that the statement testified to by Sned- 
den, that defendant told him he had been robbed and tied to the railroad track by the 
robbers, being made immediately after the injury, while defendant was still lying on 
the track and calling for help and for a physician, is part of the res geste, and as 
such is competent evidence of the truth of the facts there stated by defendant, inde- 
pendent of the testimony of defendant in his deposition. 


Other suggestions have been made by appellant, which we have considered, but 
need not be referred to specifically. Suffice it to say, we find all the circumstances 
in the record may consist with the integrity of the defendant's acount respecting his 
injury. 

We think the truth of the case is with him. 

[4] XI. It is most vigorously argued ,that the presumption is against the de- 
fendant because he failed to go upon the witness stand and testify on his own behalf 
at the trial of the case. But, as'we have already seen, his deposition was taken and 
read in evidence by the plaintiff. It covered over 300 pages of the record, and in 
it the defendant was fully interrogated and fully testified as to all the material facts 
and circumstances bearing on the case. There was therefore no reason for his 
going upon the witness stand and testifying again. Under such circumstances, the 
rule that there is a presumption against a party charged with fraud who fails to 
testify and defend himself against such charge does not apply, because he has not 
failed to so testify and defend himself. His deposition, when read by his adversary, 
is as efficacious for his defense as if he had gone upon the witness stand and testified 
on his own behalf to the matters contained therein. He is not required to testify 
twice to prevent a presumption arising against him from failing to testify once. 
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Lamport v. Ins. Co., 272 Mo. 19, loc. cit. 39, 197 S. W. 95; Clapp v. Kenley, 277 Mo. 
391, 392, 210 S. W. 10. 

Being satisfied of the truth of the defendant’s testimony as to the manner of his 
injury, we not only hold that plaintiff has failed to make out a case, under its peti- 
tion, but that defendant has sustained the allegations of his cross-bill. 

The judgment below is therefore in all things affirmed. 


Per CurtAM. The foregoing opinion by Small, C., is adopted as the opinion of 
the court in banc. 


All the Judges-concur, except Woodson, C. J., who dissents. 
Oe 


NEW YORK LIFE INS. CO. v. GILBERT et ux. (No. 14879.) 
(Kansas City Court of Appeals. Missouri. Dec. 3, 1923.) 
256 Southwestern Reporter, 148. 


1. INSURANCE—RETURN OF INSURANCE POLICY TO INSURER WITH 
INDORSEMENT OF PAID-UP INSURANCE THEREON HELD NOT TO 
CREATE NEW CONTRACT. 

An insurance policy, after indorsement thereon of the amount of paid-up in- 
surance and its return to insured, containing many of its original provisions, held 
not a new contract, but to be merely a continuation of the old contract under an 
option in favor of insured provided for in it. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 


2. INSURANCE—PAID-UP POLICY HELD TO HAVE BEEN ISSUED UN- 

DER MUTUAL MISTAKE AS TO AMOUNT. 

Where insured, carrying a life insurance policy upon which he had borrowed, 
inquired of insurer how much paid-up insurance he could get on his policy after 
deducting indebtedness, asking insurer “to figure this as fully and clearly as you 
can so that I may be able to urderstand it thoroughly,” and insurer by mistake of 
its actuary’ answered that the paid-up insurance after deducting indebtedness would 
be $768, when in fact it should have been $296, and upon acceptance of insurer’s 
terms the policy was indorsed for $768 and returned to insured, the mistake was a 
mutual one, in that insured mistakenly supposed that the amount indorsed on the 
policy was properly calculated. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4, INSURANCE— ERROR IN AMOUNT OF PAID-UP INSURANCE COR- 
RECTED. 


Where, through mutual mistake, the amount of paid-up insurance indorsed upon 
a policy was too great and neither insured nor his beneficiary acted thereon to their 
injury, the indorsement will be ordered canceled. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Appeal from Circuit Court, Vernon County; R. B. Thurman, Judge. 

Suit by the New York Life Insurance Company against Charles E. Gilbert and 
another. From a judgment for defendants, plaintiff appeals. Reversed and re- 
manded, with directions. 


Haff, Meservey, German & Michaels and Henrv I. Eager, all of Kansas City, 
and Louis H. Cooke, of New York Citv. for appellant. 
W. M. Bowker, of Nevada, Mo., for respondents. 


BLanpD, J. This is a suit to reform or cancel on the ground of mutual mistake 
an indorsement upon a policy of insurance written upon the life of defendant Charles 
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E, Gilbert and in favor of his wife, Myra M. Gilbert, as beneficiary. The judgment 
was for the deiendants. Lhe poiicy is on the 15 year payment pian and was issued 
on April 3, 18¥y, in the sum ot $2,50U. it provided tor an annual premium of 
$117.08, the first premium being acknowledged. ‘lhe other premiums were to be 
paid on the 2d day of January m each year tnereafter until 15 full yearly premiums 
should have been paid, at which time the policy would be fully paid up. The ap- 
plication stated that the insured was born in the year 1862. After the policy had 
been in force several years, the insured notified the plaintiff that he had made a 
mistake in the date of his birth and that it occurred in 1861. The policy contained 
a provision that if the age of the insured be incorrectly stated, the amount payable 
should be the insurance which the actual premiums paid would have purchased at 
the true age of the insured. In view of this provision of the policy, the premium 
that insured paid purchased $2,450 of insurance instead of $2,500. 

The policy contained a provision that cash loans might be obtained on it at any 
time after the policy had been in force for two full years if the premium had been 
duly paid to the anniversary of the insurance next succeeding the time when the 
loan was made. On April 11, 1913, defendant made a written application to plain- 
tiff for a cash loan of $1,412, representing the full loan value of the pclicy at that 
time according to its terms. The loan was made. The policy provided that— 

“If any premium or interest is not duly paid, and if there is any indebtedness 
to the company, this policy will be indorsed for such amount of paid-up insurance 
as any excess of the reserve held by the company over such indebtedness will pur- 
chase according to the company's present published table of single premiums, upon 
written request therefor within six months from the date to which premiums were 
duly paid.” 


The reserve was based on the American experience tables and 3 per cent. in- 
terest. 

On December 1, 1913, a few days before the end of the 15-year accumulation 
period of the policy, plaintiff sent to the insured a statement of settlements from 
which he might make a selection in accordance with the provisions of the policy. 
One of these ceptions was that the insured might continue the policy in force and 
accept a cash dividend of $482.55. This choice of settlement was accepted by the 
insured, and resulted in the insurance continuing in force subject to the loan and in 
the withdrawal of a cash dividend of $482.55. A new loan agreement similar in 
form to the original loan agreement was executed on January 2. 1914, and by its 
terms the pelicy pledged to plaintiff as security for the loan. Following this no 
further premium was ever paid on the policy. 

Nothing further occurred material to this controversy until December 4, 1920, . 
when the insured wrote the plaintiff as follows: 


“T believe I have a loan with you on nolicy 936346 which is paid up. I wish 
you would please let me knew how much paid-up insurance I can get on this by 
your first canceling the loan and giving me this paid-up insurance on the residue. 

“IT hope you will kindly figure this as fully and clearly as you can so that I 
may be able to understand it thoroughly.” 


On December 11, 1920, plaintiff's actuary wrote the insured that if the interest 
on the loan due on January 2, 1921, should not be paid, the paid-up insurance avail- 
able after canceling the loan would be $768. Thereupon insured wrote: 


“Replying to yours of Dec. 11th in regard to above policy will say that since I 
have a loan, the policy is in your pessession and I accept your terms of $768.00 
paid-up insurance and cancellation of the outstanding loan.” 


The interest due on January 2, 1921, on the loan was not paid. Upon receipt 
of insured’s letter accepting the $768 paid-up insurance, plaintiff wrote the insured 
that the interest not having been paid on January 2, 1921, the indebtedness had been 
canceled and the pelicy indorsed for paid-up insurance amounting to $768 as pro- 
vided in the contract, and remitted to the insured the policy with an indorsement 
thereon to that effect. It is this indorsement that plaintiff attempts to correct by 
showing that the amount of paid-up insurance was incorrectly figured in plaintiff's 
actuarial office, and instead of the paid-up insurance being for $768 it shculd have 
been for $296. 
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The policy bearing the erroneous indorsement was sent to the insured on Janu- 
ary 12, 1921. On February 2, 1921, plaintiff discovered that a mistake had been 
made in the calculation and caused its agent at Kansas City, Mo., to write the in- 
sured at Nevada, Mo., of the mistake, offering to give the insured paid-up insur- 
ance in the sum of $308. The difference between $296, the actual paid-up value of 
the policy as the undisputed evidence shows, and the amount offered, to wit, $308, 
was caused by plaintift s employee’s overlooking the fact that the insured was born 
in 1861 instead of in 1862. However, the insured refused to accept this amount of 
paid-up insurance “for the reason that the transaction is closed so far as | am con- 
cerned’; that he had accepted plaintiff's offer, “and if you had written me then 
that you would only allow me $308 paid-up insurance, 1 would not have allowed 
you to cancel the loan, and I would not have accepted the $308 paid-up insurance.” 

Several letters were written to the insured attempting to get his consent to the 
correction in the indorsemerit so as to show the true amount of paid-up insurance, 
and offering in lieu thereof to reinstate the policy as it was before the indorsement 
was made thereon, and if the insured would make a new loan agreement and pay 
the interest on the loan to January 2. 1922, the interest according to the loan agree- 
ment was payable in advance. Finally, plaintiff offered to allow insured “to go 
back to the date when this indorsement was made and make any choice that you 
choose to make on what shall be done with the policy. The company insisting only 
that the choice shall consist of, the use of the true value of the policy in giving 
you ™ benefit you are entitled to.” All of these propositions were refused by the 
insured. 

The mistake in calculating the paid-up insurance that insured was entitled to 
was made in this way: In arriving at the amount of paid-up insurance to 
which insured was entitled under the terms of the policy, plaintiff used what is 
known as “the method of proportion.” In this calculation the amount of the reserve 
on the policy is used as the first extreme of the proportion, the amount on the bal- 
ance of the reserve over indebtedness is used as the first mean of the proportion, 
the amount of the face of the policy as the second mean and the resulting extreme 
gives the amount of paid-up insurance. Plaintiff's employee who made the calcula- 
tion used as the first extreme the sum of $643.89. which is the reserve on a $1,000 
policy, assuming that the insured was born on the date stated in his application; 
the first extreme should have been $1,605.49. which was the real reserve on a. policy 
of $2,450, assuming that the insured was born in the year 1861, instead of 1862, 
as stated in his application; as the first mean of the proportion the sum of $197.73 
was used as the balance of the reserve over the indebtedness, which sum was ar- 
rived at by deducting from $1,609.73, the reserve on the policv at the age stated in 
insured’s application. the sum of $1,412, being the amount of the loan on the policy. 
and failing to reduce that indebtedness by the sum of 12 cents due insured as the 
1919 dividend on the policy. The first mean of the proportion should have been 
$193.61, being the real balance of the reserve over the indebtedness. as the second 
mean of the proportion, the sum of $2,500 was incorrectly used, whereas the sum 
of $2,450 should have been used. This was the amount of insurance the insured 
actually purchased with the premium he paid at his true age. These figures. “$643.- 
89 : $197.73 : : $2.500.00 : X.” were used in making the calculation when the fol- 
lowing figures, “$1,605.49 : $193.61 : : $2.450.00 : X.” should have been used. Sim- 
ple arithmetical calculation will show that the true amount of paid-up insurance 
that insured was entitled to was $295.45. But it was a custom on the part of plain- 
tiff to use the next higher number of dollars in order that there should have no odd 
cents, so that plaintiff finally offered the insured paid-up insurance in the sum of 
$296, which insured refused to accept. There is no evidence that this last figure is 
not the proper amount of paid-up insurance provided for by the terms of the policy. 

The petition seeks to reform the indorsement on the policy so as to substitute 
the figures $296 for $768, if defendants so desired, or that the court cancel the in- 
dorsement entirely and restore the policy to its status at the time the indorsement 
was made thereon, and that the court order any one of the final settlement options 
provided by the terms of the policy and loan agreement. 

It is plaintiff’s contention that when the insured made inquiry as to the amount 
of paid-up insurance he could get, he meant to ask the amount his policy was en- 
titled to and sought to get a settlement under the terms of the policy and nothing 
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else, and that when plaintiff's employee made a miscalculation as to the amount of 
paid-up insurance due on the policy, that this mistake was not only that of plaintiff 
but of the insured as well; that it was a mistake on the part of the insured for the 
reason that he did not intend to get any more than the policy allowed him, and that 
the insured mistakenly supposed that the amount indersed upon the policy was the 
correct one, whereas that amount was illegal and excessive. Plaintiff calls our at- 
tention to section 6139, R. S. 1919, and section 89 of chapter 249, Laws of New 
York 1911, pleaded in the petition. both of which.prohibit an insurance company 
from discriminating between its insured, and it is insisted that to permit defendants 
to retain the policy in the excessive amount would be a violation of the Laws of 
Missouri; the policy being delivered in this state. its laws govern. Cravens v. N. Y. 
Life Ins. Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628. 
Theréfore plaintiff says that the indorsement on the policy should be reformed, not 
only on account of a mutual mistake having been made, but for the reason that 
the indorsement is illegal and void on account of the fact that it allows 
benefits and privileges to defendants that policy holders in plaintiff of the same 
class do not have, and, further, that plaintiff, as the evidence shows, is a mutual 
life insurance company. 

The theory of the defendants in regard to this transaction is not plainly set 
forth in their brief. The testimony of the insured tends to show that he knew no- 
thing of how the calculations were to be made; that he had no data on’ which to 
make any computation and that he was not acquainted with the basis upon which 
it was made and that the insured not knowing anything as to what he was entitled, 
merely wrote plaintiff asking what they would give him after canceling his loan 
agreement, and when it replied he accepted its offer, and that the mistake made in 
the calculation was that of plaintiff and not that of the insured. There seems to 
be a suggestion in defendants’ brief and in insured’s testimony that the transaction 
was a novation that the insured had certain rights in the policy which the company 
was bound to comply with, and that he was willing to surrender these rights if the 
company would give him paid-up insurance regardless as to any provisions in the 
policy as to what that amount should be; in other words, that the company, in order 
to get rid of the burden that the policy imposed upon it, was willing to settle by 
giving the insured a policy in an arbitrary amount agreed upon between the parties 
as satisfactory; that the mistake, in any event, in fixing the amount that plaintiff 
offered the insured, was one with which the insured had nothing to do. 

[1, 2] It would seem that the determinative question in this case is: Was it 
intended to settle in accordance with the terms of a previous contract or agreement, 
or was it intended to settle upon an agreement outside of the terms of the policy 
showing an intention to extinguish the old contract and to make a new one? It 
seems quite evident to us that it was the insured’s intention to settle under the terms 
of the policy when he wrote his letter of December 4, 1920. In this letter he in- 
quired as to how much paid-up insurance he could get. In the first place, the let- 
ter assumed that he was entitled to paid-up insurance, which assumption could only 
be referable to the policy provisions. The amount of paid-up insurance was not to 
be an arbitrarv sum, but was to be “figured” so clearly that the insured could un- 
derstand it. This assumes that it was to be figured upon some basis, and under the 
circumstances then existing it could have had reference to nothing but the provi- 
sions of the policy, which is mentioned by number in the letter. It is quite apparent 
from all the facts thet the agreement between plaintiff and the insured was that 
the settlement was to be made in accordance with the terms of an existine contract 
or policy; that it was not to be a new contract wholly outside the terms of the old 
one, or, in other words, a substitution of a new contract for the old one; but that 
it was to be merely a continuation of the old contract under an option in favor of 
insured that was provided for in it. The policy, after the indorsement and its re- 
turn to the insured, contained many provisions in favor of the insured that it had 
. it from the time it was first issued and was by no means a new contract. 20 R. 
>. L. p. 366. 

The question then remains as to whether the mistake made by plaintiff's em- 
ployee was a mutual one and not a unilateral one, or one confined to the plaintiff. 
A similar situation arose in the case of Hemphill v. N. Y. Life Ins. Co., 195 Ky. 
783, 243 S. W. 1040. In that case the policy was for $2,000 and the insured subse- 
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quently to its issuance obtained loans upon it totalling’$642. Prior to the date upon 
which a premium became due, the insured wrote the company stating that he would 
be unable to pay the premium, and asked what amount of: paid-up insurance he 
could get after canceling his indebtedness to the company. In calculating the paid-up 
insurance, plaintiffs employee made a mistake, in that he neglected to deduct the 
amount of the indebtedness owing by the insured to the company from the total 
value of the policy. He found the paid-up insurance to be $1,269. The insured ac- 
cepted this amount of paid-up insurance and it was indorsed on the policy. The 
company discovered the mistake and that the true amount of paid-up insurance was 
$225, instead of $1,269, and asked the insured to surrender his policy, allowing the 
company to cancel the indorsement and note the correct indorsement thereon. The 
insured refused to do so and turned the policy over to his attorney. The company 
brought an action to reform the policy so as to insert the true amount of paid-up 
insurance, and if that could not be done that the indorsement on the policy be can- 
celed and the policy be restored to its status at the time the indorsement was placed 
thereon. The court found that the mistake was a mutual one. The contention of 
the insured was similar to the one made by the insured in the case at bar. Upon 
this authority, as well as the authority of the following Missouri cases, we hold 
that the mistake in the case at bar was a mutual one, in that the insured mistakenly 
supposed that the amount indorsed on the policy was properly calculated as to 
what he was entitled to under the policy whereas it was not: Bone v. Friday, 180 
Mo. App. 577, 167 S. W. 599; Goodin Mercantile Co. v. Organ (Mo. App.) 186 S. 
W. 589; Picotte v. Mills. 200 Mo. App. 127, 203 S. W. 825. 

[3] We have examined the cases cited by the defendants and find none of them 
at all similar to the case.at bar, except possibly the case of New York Life Ins. Co. 
v. Kimball, 93 Vt. 147, 106 Atl. 676. There was a strong dissenting opinion in that 
case. However, we think the facts in the Kimball Case are clearly distinguishable 
from the facts in the case at bar. In that case the insured failed to pay his’ pre- 
mium when due and failed to apply for paid-up insurance. Under the circumstances, 
the company, in compliance with the terms of the policy, indorsed it as continued 
at a reduced amount for a term of 3 years and 274 days. In making the calculation 
the company gave the policy credit for an unpaid dividend which should not have 
been allowed and the policy was -continued in force for a longer period than it 
should have been. The insured died, but his death occurred outside of the time 
that should have been indorsed on the policy if the calculation had been made cor- 
rectly. The company did not discover the mistake until after the death of insured 
and thereupon filed a bill in equity to reform and cancel the indorsement. The 
majority of the court held that the mistake was not mutual. This holding seems 
to have been based on the fact that the insured at no time during his life knew, or 
had reason to know, that any mistake had been made. The court held that the 
indorsement was not a contract; that it was a mistake of the company and in no 
way participated in by the insured. Quite different from the facts in this case. 
Here the insured applied for paid-up insurance and intended to get the amount of 
paid-up insurance that he was entitled to under the policy. The opinion in the Kim- 
ball Case was partly based upon the negligence of the clerk of the company in fail- 
ing to make the computation correctly. In this connection the court stated, 93 Vt. 
loc. cit. 54, 106 Atl. loc. cit. 679: 


“This court has * * * laid down the rule that courts of equity do not re- 
lieve a party from the results of his own carelessness and negligence which are in 
no way induced by the conduct ‘of the other party.” 


This statement of the law is not the rule in Missouri. Koontz v. Bank, 51 Mo. 
275; Nordyke & Marmon Co. v. Kehlor, 155 Mo. 643, 654, 56 S. W. 287, 78 Am. St. 
Rep. 600; Bone v. Friday, 180: Mo. App. loc. cit. 582, 167 S. W. 599; Picotte v. Mills, 
supra. 
[4] However, defendants cite the case of Spelman v. Delano, 187 Mo. App. 
119, 172 S. W. 1163, sustaining the rule concerning negligence laid down in the Kim- 
ball Case. There is no question but that the result announced in the Spelman Case 
was correct. This court said in that case that the party who seeks equitable relief 
on the ground of mutuality in a mistake must show that he was without negligence 
in the matter. The negligence in that case, however, consisted of the failure of 
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plaintiff to read his shipping.contract after it was executed and delivered to him. 
His negligence occurred after the contract was entered into, and to have permitted 
him to reform the contract would have brought about great damage to the defend- 
ant, in that the suit was also for damages on account of delay in the shipment of 
cattle. In support of his case, plaintiff attempted to show that he requested the 
agent to bill the shipment to Chicago by East St. Louis, Ill., so that he might sell 
at the latter place if he so desired. The agent issued a through bill of lading to 
Chicago, and the cattle were not sent to the stockyards in East St. Louis, but were 
sent to defendant’s yards in that city, where they were finally located by plaintiff, 
but too late for that day’s market. Plaintiff sought to recover the damage he suf- 
fered because of missing the market of that day. To have permitted the reforma- 
tion of the contract to show what plaintiff testified to was the true agreement would 
have resulted in plaintiff's recovery against the company, whereas there was no 
basis for recovery under the contract as issued. It was plaintiff’s carelessness in 
failing to read the contract that would have brought about the loss to the carrier 
had a recovery been permitted. There: was no injury caused the insured by the 
mistake made in the case at bar. No rights of a third party have intervened, nor 
have defendants acted to their injury upon the assumption that the amount indorsed 
on the policy was the true amount of paid-up insurance. The insured thought that 
the calculation was correct; he did not ask for any more than he was entitled to 
under his policy; plaintiff discovered the mistake in a short time and immediately 
notified the insured and sought to have policy corrected at a time that to have done 
so would have caused no iniury to the insured or his beneficiary. 

In view of section 6139, R. S. 1919, prohibiting discrimination among policy 
holders by insurance companies, plaintiff claims that the indorsement of $768 of 
paid-up insurance on the policy was void as against public policy, and that such in- 
dorsement should be cancelled on this ground. We are of the opinion that the in- 
dorsement should be canceled upon other grounds, so it is unnecessary for us to go 
into this subject. 

We have devoted a great amount of time and research in an effort to find some 
theory to uphold the ruling of the learned chancellor who tried this case, but find 
that under no possible reasoning can it be sustained. The judgment therefore is re- 
versed, and the cause remanded, with directions to the lower court to cancel the 
indorsement on the policy of $768 paid-up insurance and to fix a reasonable time 
within which plaintiff shall submit all of its options to defendants and a reasonable 
time thereafter in which defendants may exercise their right of option under the 
policy and loan agreement, and when such option shall have been exercised, the 
court will enter a decree in accordance therewith and as indicated in this opinion. 

All concur. 

I 


ERICKSON v. MISSOURI STATE LIFE INS. CO. (No. 18086.) 
(St. Louis Court of Appeals. Missouri. Dec. 4, 1923.) 
256 Southwestern Reporter, 108. 


1. INSURANCE — AGREEMENT THAT CONTRACT SHALL NOT TAKE 
EFFECT UNTIL DELIVERY OF POLICY DURING INSURED'S LIFE- 
TIME AND GOOD HEALTH VALID AND ENFORCEABLE. 

An agreement, in an application for an insurance policy, that the contract shall 
not take effect until delivery of the policy during the lifetime and good health of 
insured, is valid and enforceable. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


. INSURANCE— oa ICY HELD VOID FOR WANT OF DELIVERY DU R- 
ING INSURED’S LIFETIME. 


Where insured oaid only part of the first premium at the time of his applica- 
tion, which provided that in such case the insurance should not be effective until 
the policy was delivered to and accepted by insured and the first premium actually 
paid during his lifetime and good health, and defendant’s representative, on be- 
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ing informed by the beneficiary after collection of the balance of the premium that 
he would call for the policy in a few days, kept it in his office, where it remained 
uncalled for until after insured’s death, there was no delivery, and hence no con- 
tract. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Circuit Court, St. Louis County; John W. McElhinney, Judge. 

“Not to be officially published.” 

Action by Oscar Erickson against the Missouri State Life Insurance Company. 
Motion to set aside involuntary nonsuit overruled, and plaintiff appeals. Affirmed. 


Charles A. Lich, of St. Louis, for appellant. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 


Nipper, C. This is a suit to recover on a life insurance policy for $1,000. At 
the close of the case the court gave a peremptory instruction to find for defendant. 
Plaintiff took an involuntary nonsuit, with leave to move to set the same aside. 
motion to set aside said involuntary nonsuit was overruled, and plaintiff ap- 
peals. 

Plaintiff brings this suit as the beneficiary under a policy alleged to have been 
issued to his brother, Adolph Erickson. Plaintiff was a soliciting agent of the de- 
fendant company, and on April 18, 1921, he procured an application for insurance 
from the deceased, and at that time collected $4, paid by the insured as an initial 
deposit. ‘The application, signed by the insured, Adolph Erickson, contained the fol- 
lowing provisions: 


“(a) That if the first premium for the insurance hereby applied for be paid 
to the agent at the time of making this application in exchange for the company’s 
advance premium receipt therefor, corresponding in date and number with this ap- 
plication and signed by the company’s agent, the policy, if and when subsequently 
issued by the company in accordance with the terms of and for the amount and on 
the plan applied for in this application and delivered to me or my legal representa- 
tive, shall, unless otherwise specifically requested, be dated and be effective in ac- 
cordance with the provisions of such policy on and from the date of the medical 
examination. 

. * x * * x x x 

“(c) That if the first premium for the insurance hereby applied for be not 
paid to the agent at the time of making this application, or if only a part of such 
premium be paid as aforesaid, or if the policy be issued for a less amount or on 
any other plan than that for which this application is made, the insurance shall not 
be effective until the policy is delivered to and accepted by me and the first: pre- 
mium thereon actually paid during my lifetime and continued good health, but upon 
such delivery, acceptance and payment during my lifetime and continued good health 
the policy shall be deemed to have taken effect from and shall bear the date of ap- 
proval at the home office or other date specifically requested by the applicant, on 
which date in each year thereafter subsequent premiums will be due and payable.” 


The application was delivered to the defendant, and the deceased was examined 
by a physician. Thereafter the policy was written up, and a Mr. Halley, a brokerage 
agent who represented the defendant, notified plaintiff, who was the beneficiary in 
the policy as well as soliciting agent for defendant, that the policy was issued and 
ready for delivery. On or about May 22, 1921, plaintiff collected the balance of the 
premium from the insured, and notified Halley, who then asked plaintiff if he should 
send the policy to him, and plaintiff thereupon informed Halley not to send it, but 
that he would call for it in a few days. Halley then told him he would leave the 
policy in the office until plaintiff called for it. Halley’s office was in defendant’s 
building, and on the same floor where the superintendent of agents had an office. This 
conversation occurred four or five days prior to the death of the insured. After the 
insured’s death, plaintiff went to the office of defendant and saw the superintendent 
of agents, Parks, as well as defendant’s broker. Halley, and informed them again 
that he had collected the premium. Halley and Parks refused to accept the premium. 
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Plaintiff testified that it was his custom as agent to make settlements for premiums 
collected at the end of the month. On the occasion of this visit by plaintiff to the 
offices of defendant, defendant’s representative refused to deliver to him the policy. 
The defendant refused to furnish blanks for proofs of death, and denied liability on 
the ground that the policy had never been delivered. 

{1] The action of the trial court must be sustained, for, where the parties agree 
in the application that the contract of insurance shall not take effect until the de- 
livery ot the policy, during the lifetime and good health of the insured, this agree- 
ment, being one which the parties have a right to make, will be enforced. Carpenter 
v. St. Joseph Life Ins. Co. (Mo. App.) 246 S. W. 623; Bell v. Missouri State Life 
Ins. Co., 166 Mo. App. 390, 149 S. W. 33; Pierce v. Insurance Co., 174 Mo. App. 383, 
160 S. W. 40; Yount v. Insurance Co. (Mo. App.) 179 S. W. 749; Edwards v. Busi- 
ness Men’s Accident Association of America, 205 Mo. App. loc. cit. 111, 221 S. W. 
422 


(2] The insured not having paid the full amount of the first premium at the time 
the application was made, his contract would be governed by the provisions of section 
C in the application above set out. 

The plaintiff relies largely upon the case of Bell v. Missouri State Life Ins. Co., 
supra. In that case the insured paid the premium, cash in advance, and directed the 
agent to deposit the policy in a safe with other private papers of the insured. The 
agent received the policy, and deposited it at the insured’s suggestion. The company 
received the premium before the policy was issued, and transmitted the policy to its 
agent for delivery. The insured was injured before the policy was received by de- 
fendant’s agents, and such agents were fully advised of this injury. Nevertheless 
they recorded the policy in the books of their office, and deposited it in the safe for 
the insured according to his directions. One of the agents visited the insured after 
he was injured, and informed him that the policy had been received, and placed in 
the safe as he had directed. The policy was retained by one of defendant’s agents 
for three months after insured’s death before it was returned to the company, during 
all of which time the defendant retained the premium, and made no effort to repay 
the same until five months after the death of the insured. It was held in that case 
that the defendant waived the condition in the policy with respect to delivery during 
the good health of the insured. 

It will be noted from the above statement of the facts and rulings thereon in the 
Bell Case, supra, that there is no such situation in this case. There was no delivery, 
no waiver, and hence no contract of insurance upon which this action could be based. 

Therefore the Commissioner recommends that the judgment be affirmed. 


Per CurtamM. The foregoing opinion of Nipper, C., is adopted as the opinion of 
the court. 


The judgment of the circuit court is accordingly affirmed. 
Allen, P. J., and Becker, and Daues, JJ., concur. 


ne 


WIRTELE v. GRAND LODGE, A. O. U. W. (No. 22513.) 
(Supreme Court of Nebraska. Dec. 7, 1923.) 
196 Northwestern Reporter, 510. 


(Syllabus by the Court.) 


1. WAR — CITIZEN BENEFICIARY OF FRATERNAL BENEFIT SOCIETY 
PRECLUDED FROM BRINGING ACTION DURING RESIDENCE IN 
GERMANY DURING WAR. 


Plaintiff, who was at all times a citizen of the United States, went to German 
before the beginning of the war and resided there continuously during its duration be- 
tween the United States and that country. Under the “Trading with the Enemy Act,” 
plaintiff thereby came within the class therein denominated “alien enemy” and could 
not therefore, so long as the war continued, resort to the courts of this country as 
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plaintiff. Act Oct. 6, 1917, 40 Stat. c. 106, § 1 (U. S. Comp. St. 1918, U S. Comp. 
St. Ann. Supp. 1919, § 3115%%a.) 


(For other cases, see War, Dec. Dig. § 10[2].) 
(For other definitions, see Words and Phrases, Alien Enemy.) 


2. LIMITATIONS OF ACTIONS—STATUTE OF LIMITATIONS SUS- 
PENDED AS TO ACTION BY CITIZEN OF UNITED STATES REMAIN- 
ING IN GERMANY DURING WAR AS ALIEN ENEMY. 


A citizen of the United States went to Germany before the war began between 
the United States and that country and remained there throughout its duration. 
Held, that, during the war period, the operation of the statute of limitations was 
suspended in respect of such alien enemy’s cause of action against a citizen or cor- 
poration of the United States. 


(For other cases, see Limitation of Actions, Dec. Dig. § 113.) 


6. INSURANCE — EVIDENCE HELD TO SUSTAIN JUDGMENT FOR 
PLAINTIFF IN ACTION ON FRATERNAL INSURANCE CERTIFI- 
CATE. 


The stipulation of facts examined, and held that the court did not err in ren- 
dering a judgment in favor of plaintiff on the certificate of insurance in suit which 
was issued to the beneficiary by a fraternal beneficiary society. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from District Court, Otoe County; Begley, Judge. 

Action by Christina Wirtele, revived in the name of Wm. H. Pitzer, her ad- 
ministrator, against the Grand Lodge of the Ancient Order of United Workmen of 
Nebraska. From a judgment for plaintiff, defendant appeals. Affirmed. 


John Stevens, of Beaver City, for appellant. 
Pitzer, Cline & Tyler, of Nebraska City, for appellee. 


Heard before Morrissey, C. J., Letton, Day, Good, and Dean, JJ., and Redick 
and Shepherd, D. J. 


Dean, J. Mrs. Christina Wirtele began this action against the Ancient Order 
of United Workmen, a fraternal beneficiary society, to recover $2,000 as the bene- 
ficiary named in a certificate of insurance issued by defendant to Christian Wirtele, 
her late husband. A jury was waived and the case was tried on an agreed state- 
ment of facts. Plaintiff recovered judgment for $2,162.52. Defendant appealed. 

Since the appeal was perfected Mrs. Christina Wirtele died at Rotenburg, Ger- 
many, on or about November 2, 1920. Thereupon administration proceedings upon 
her estate were instituted in the county court of Otoe county, and on motion the 
action was revived here in the administrator’s name. The defense urged is that the 
action is barred by the statute of limitations. 

The material facts which appear in the stipulation on which the case was tried 
follow: Mr. Wirtele became a member of the defendant society January 28, 1896, 
at Nebraska City, and so remained, in good and regular standing, until his death. 
The Wirteles were. and always remained, citizens of the United States, but in 
June, 1914, they took up their residence at Stuttgart, in the Kingdom of Wurtem- 
berg, Germany, where Mr. Wirtele died April 28, 1915. About May 1, 1915, the de- 
fendant society received notice of the death of the insured but took no action in re- 
spect of plaintiff’s claim: The required proofs of death were duly mailed to de- 
fendant, by plaintiff, from Germany, August 2, 1916, but were lost owing, appar- 
ently, to the hazardous war conditions then prevailing on land and sea. The loss 
was not discovered by plaintiff until the United States became engaged, with the 
allies, in the war against Germany. At that time an exchange of mail matter and 
intercourse generally between the two countries was of course practically sus- 
pended. The proofs, however, were finally furnished to defendant about July 31, 
1920, which was about five years and three months after the death of the insured. 
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Hence, the defendant pleads the statute in bar of claim. It was further stipulated 
and agreed: 


“That on April 6, 1917, the United States of America declared war against the 
German Empire, and that on the 6th day of October, 1917, the Congress of the Uni- 
ted States of America, with the approval of the president, enacted what is known 
as the ‘Trading with the Enemy Act,’ whereby the plaintiff became an alien enemy. 
It is admitted that, immediately upon the passage and approval of said act, there was 
appointed an official known as an ‘alien custodian,’ with such powers as the act con- 
ferred upon him.” 


The “Trading with the Enemy Act” provides that the word “enemy” as used 
therein shall be deemed to mean “any individual, partnership, or other body of indi- 
viduals, of any nationality, resident within the territory (including that occupied by 
the military and naval forces) of any nation with which the United States is at 
war.” 40 Stat. c. 106, § 1, p. 411 (U. S. Comp. St. 1918, U. S. Comp. St. Ann. 
Supp. 1919, § 3115%4a). 

[1] Under the act Mrs. Wirtele, though at all times a citizen of the United 
States, by an act of law, came within the class denominated “alien enemy,” and 
could not therefore resort to the courts of this country as plaintiff. We so held in 
a recent case. In re Estate of Thiele, 102 Neb. 747, 169 N. W. 435. Also McVeigh 
v. United States, 11 Wall. 259, 20 L. Ed. 80. The McVeigh Case was cited with ap- 
proval in Porter v. Freudenberg, Ann. Cas. 1917C, 215 (1 K. B. Div. [1915 Eng.] 
857), and Taylor v. Albion Lumber Co., 176 Cal. 347, 168 Pac. 348, L. R. A. 1918B, 
185, and note. 

[2] The chronology in respect of the facts involved here may be briefly re- 
capitulated: April 28, 1915, the insured died in Germany. A state of war between 
the United States and Germany was declared April 6, 1917. Active hostilities con- 
tinued until November 11, 1918. The proofs of death were furnished to defendant 
on or about July 31, 1920. The petition was filed in the district court March 16, 
1921, and the case was tried in that court September 28, 1921. It follows that, pur- 
suant to the “Trading with the Enemy Act,” and the decisions thereunder, the stat- 
ute of limitations did not bar the action. 

[3] Defendant argues that plaintiff might have begun suit while the war was 
in progress if she had applied to the alien property custodian who was appointed 
under the provisions of the act in question. We are unable to find anything in the 
act which would have empowered that officer to begin an action for plaintiff in 
this class of cases. In discussing the act and the power of the alien property cus- 
todian thereunder, it has been said that— 


“This power is wholly statutory, and if it exists it must be found within ‘the 
enumeration of his powers set forth in the creative trading with the enemy act.” 
Waldes v. Basch, 109 Misc. Rep. 306, 179 N. Y. Supp. 713. 


[6] There being no impelling lawful reasons to the contrary, the defendant 
society should make its fraternal promise good to the beneficiary, or to her repre- 
sentatives, in return for the monthly dues which Christian Wirtele paid into its 
treasury for almost a score of years. 

[4, 5] Another feature presented by the record must be noticed. The judgment 
is dated as of September 28, 1921. December 20, following. plaintiff filed a mo- 
tion to tax an attorney fee, as part of the costs, under chapter 103, Laws 1919. 
December 27, 1921, the appeal was perfected and the record was filed in this court. 
January 9, 1922, at an adjourned sitting of the same term of the district court at 
which the case was tried. plaintiff’s motion was sustained and $250 was taxed as 
costs. It is conceded that the fee is reasonable, but the defendant now argues that 
it should have been taxed immediately at the close of the trial, or not at all, and 
that, failing in this, the court erred in the premises. That part of the act which 
reads that such attorney fee shall be so taxed, “upon rendering judgment,” is 
stressed by defendant. Defendant's argument that the tax must be imposed at the 
immediate sitting at which the case is tried cannot be upheld. Barkley v. Pool, 105 
Neb. 203, 180 N. W. 77. In Hendrix v. Rieman, 6 Neb. 516, it was held that an 
attorney’s fee taxed in a suit is no part of the judgment, but is taxed as costs, and 
is subject to exceptions and review in like manner as the taxation of other costs 


Life. } Janosik v. Metropolitan Life Ins. Co. 309 


may be. The objection is technical. The court did not err in taxing the fee at an 
adjourned sitting of the same term at which the case was tried. 

Certain correspondence between the grand recorder of the defendant society 
and a representative of Mrs. Wirtele appears in the record. Plaintiff earnestly 
contends that the letters written by the grand recorder constituted a waiver of the 
statute of limitations, but we do not find it necessary to base our decision upon that 
ground and therefore leave the question undecided. 

The judgment is 

Affirmed. 

~~ 


JANOSIK v. METROPOLITAN LIFE INS. CO. (No. 41.) 
(Court of Errors and Appeals of New Jersey. Oct. 5, 1923.) 
122 Atlantic Reporter, 370. 


1. INSURANCE--W HETHER FALSE ANSWERS INTENTIONALLY MADE 

HELD FOR JURY. 

Whether false answers in application for life insurance were intentionally made, 
held properly submitted to the jury, though the application contained a general war- 
ranty that all the answers thereto were understood and had been truthfully answered. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Supreme Court. 

Suit by Maria Janosik against the Metropolitan Life Insurance Company. From 
judgment of the Supreme Court affirming a judgment for plaintiff, the defendant 
appeals. Affirmed. 


The following is the opinion of the Supreme Court: 

[1] “This is a suit brought by the beneficiary named in a life insurance policy 
against the company issuing that policy, in which suit there was a judgment below 
for the plaintiff. The case as disclosed on the evidence is similar in its essential 
features to the case of Guarraia v. Metropolitan Life Insurance Co., 90 N. J. Law, 
682, 101 Atl. 298. There can be no question but that, when the insured made appli- 
cation for the policy, he had been attended by a phsyician within two years, etc., 
and that the answers to some of the questions propounded in the application were 
false answers. This, indeed, is not denied, but the evidence tended to show, and the 
jury evidently found after the matter had been submitted to them by the court, that 
the answers, being representations and not warranties, both under the statute and 
the policy, were not intentionally false, and this on the theory that the insured was 
ignorant of English, and that, as the jury found, he was unaware that false answers 
were going down on the paper. We cannot say that the court was in error in sub- 
mitting this question to the jury, or that the jury was without any legal justification 
in so finding. Counsel argue that the case is to be distinguished because the present 
application contains a sort of a general warranty that all the answers thereto were 
understood and had been truthfully answered, but points similar to this have been 
several times passed upon in our courts in the case of releases, and it has been held 
that the matter still remains for the jury to decide as to whether the party signing 
the paper was misled as to its contents. 

(2] “It is claimed for the appellant that error was committed in refusing to 
charge each of two requests submitted by counsel. We think they are both faulty, 
as they are predicated solely on the mere knowledge of the assured that he had 
been treated by a physician or that he was not in sound health whereas the element 
of knowledge that he was then stating to the contrary is omitted from the request. 

“The judgment under review will be affirmed. 


McCarter & English, of Newark, for appellant. 
Irving Meyers, of Bayonne, for respondent. 
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Per CurtaM. The judgment under review herein should be affirmed, for the 
reasons expressed in the opinion of the Supreme Court, 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Kalisch, 
Black, and Katzenbach, and Judges White, Heppenheimer, Ackerson, and Van Bus- 
kirk. 


For reversal: None. 
———_ - aoa 


BRAY v. GRAND LODGE, KNIGHTS OF PYTHIAS, et At. 
(New York Supreme Court, Special Term, Westchester County. Dec. 13, 1923.) 
202 New York Supplement, 219. 


1. INSURANCE—MEMBER OF FRATERNAL ORDER CANNOT BE SUS- 
PENDED FOR REFUSAL TO PAY UNAUTHORIZED ASSESSMENT. 


Where neither the certificate of incorporation nor the constitution and by-laws 
of a fraternal order authorized levy of an assessment for the erection of a temple, 
members could not be suspended from benefits for not paying such an assessment. 


(For other cases, see Insurance, Dec. Dig. § 732.) 


2. INSURANCE—USE OF RESERVE FUND BY FRATERNAL ORDER FOR 
PURCHASE OF LAND ON WHICH TO BUILD TEMPLE HELD ILLE- 
GAL. 


Investment by a fraternal order of a portion of its “reserve fund” in vacant 
land on which a temple was to be erected /eld illegal, under Insurance Law, § 16, 
and article 7. and section 233, subd. 3, and to require restitution, though defendants 
had an unselfish purpose in view, and the temple would benefit the order. 


(For other cases, see Insurance, Dec. Dig. § 698.) 


3. INSURANCE—MEMBER OF FRATERNAL ORDER NOT REQUIRED TO 
RESORT TO COURTS OF ORDER, WHERE IT WOULD BE USELESS 
TO DO SO. 


Where it would be useless to have questions litigated otherwise than in a judi- 
cial forum, where they may be decided with finality, a member of a fraternal order 
is not required to first resort to the tribunals of the order for redress of his griev- 
ances, 


(For other cases, see Insurance, Dec. Dig. § 694[3].) 


Action by Paul H. Bray against the Grand Lodge, Knights of Pythias, and an- 
other. Judgment for plaintiff, as stated in the opinion. 


Arthur C. Blatz, of Mt. Vernon, for plaintiff. 
Pope B. Billups, of New York City (Humphrey J. Lynch, of New York City, 
of counsel), for defendants. 


Grorce H. Taytor, Jr., J. Desiring to finance in part the building of a temple 
for lodve and other corporate purposes, the corporate defendant adopted the ex- 
pedient of compelling each of its 5,000 members, and also each of its subordinate 
lodges, to purchase a $10 bond, and when the returns were not satisfactory the de- 
fendant Grand Chancelor issued an edict, afterwards approved and ratified by the 
Grand Lodge, threatening the nonpaying members with suspension “from all benefits 
until the same is paid.” 

The plaintiff, suing on his own behalf and for those similarly situated as mem- 
bers of the order, alleges that he holds two death benefit certificates, that he has 
paid all dues and assessments nroperly levied, and is in good standing in the order. 
He alleges that he has been interfered with in the exercise of his rights as a mem- 
ber, because he has not bought a bond, and that he is threatened with suspension 
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from all benefits for the same reason. He also alleges the claimed improper use by 
the defendants of the reserve fund, which he says is dedicated to and should be 
held sacred for the payment of death benefits. He alleges and it is not disputed, that 
this fund to the extent of upwards of $20,000, has been used in the purchase of a 
lot for the temple. The plaintiff seeks in this action (a) an injunction to prevent 
the defendants from carrying out their threats of suspension from benefits of those 
subordinate lodges and the members of the order who are delinquent in the matter 
of purchasing bonds; .and (b) a direction restraining further use of the reserv: 
fund for the purchase of land or for the construction of the temple, and his counsel 
intimates that there should be a mandatory judicial direction that the reserve fund 
thus depleted be restored to its former condition by having replaced therein the 
moneys so used in purchasing the property. 

The defendants contend that the scheme involving the compulsory purchase of 
bonds is legal. They admit, in effect, that the diversion of the reserve fund moneys 
used in the purchase of the land for the temple was illegal, and they urge that the 
plaintiff has no standing, because he -has not exhausted his remedies in the premises 
in the tribunals of the order. I will discuss the matter in the order of subjects above 
indicated : 

[1] First. It is fundamental that the power to levy fines, dues, and assessments 
depends upon the provisions of the charter (here certificate of incorporation) and 
the constitution and by-laws (see 29 Cyc. 1, and cases cited). In the instant case no 
authority is given in any of those documents, nor by the law of the state, to levy 
an assessment for the purposes of the purchase of land and building for a temple, 
and, as was said by Justice Blackmar in a somewhat similar case: 


“Tf that power is not found in the charter of the club, it does not exist. The 
charter is the whole body of the general laws of the state applicable to corporations 
of this character. I have searched the laws in vain for an authority to levy assess- 
ments under that name.” 


. oe opinion in Thompson . Wyandanch Club, 70 Misc. Rep. 299, 127 N. Y. 
upp. 195. 

The plaintiff and his fellow members acquired certain vested rights, which are 
evidenced by benefit certificates, and which rights cannot be impaired by any such 
action as culminated in the threatened suspension “from all benefits” of subordinate 
lodges and members in good standing, who had paid the lawful dues and assessments 
prescribed jin the constitution. Thompson v. Wyandanch Club, supra, and cases 
there cited. This is not a case where “the contract of insurance or the charter 
* * * expressly or otherwise clearly provides that the assessments may be 
changed from time to time,” as was the situation in McClement v. Supreme Court, 
I. O. F., 222 N. Y. 470, at page 477, 119 N. E. 99, 101; and, while it may be con- 
ceded that, “where the member in his original application has agreed to conform to 
the laws of the order then in force or thereafter to be enacted, the society has the 
power * * * to change such laws, even so far as to affect rights to the benefit 
fund,” and to reduce the amount which a given member might receive for benefit 
(see opinion of Pound, J., in Everett v. Supreme Council Catholic Benevolent Le- 
gion, 236 N. Y. 62, 139 N. E. 780), no authority appears to exist to the effect that 
rights which a member has under his benefit certificate may be taken away from him 
because. of his refusal to pay an assessment not contemplated by the charter of the 
corporation, its constitution, or the laws of the state. I have determined, therefore, 
that the proceedings of the Grand Lodge, culminating in the Grand Chancellor’s 
edict threatening “suspension from benefits,” were null and void, and were inef- 
fectual to impair the rights of certificate holders who were in good standing. 


I see no objection to the voluntary purchase of bonds by members; but those 
who do not purchase may not be suspended from benefits by reason of their failure 
to purchase. A somewhat analogous situation in the case of a manufacturing cor- 
poration, which was authorized to pass by-laws governing its business, was judi- 
cially condemned in an authority which holds that such a corporation, by its by-laws. 
cannot compel stockholders to furnish daily to the corporation a certain amount of 
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material to be manufactured, the by-laws imposing a fine for failure to do so. 
Monroe Dairy Ass’n v. Webb, 40 App. Div. 49, 57 N. Y. Supp. 572. 

[2] Second. No argument is required to demonstrate that the invesment of a 
portion of the “reserve fund” in vacant land was wholly illegal and improper. In- 
surance Law, art 7, being chapter 33 of the Laws of 1909 and acts amendatory 
thereof; section 233, subd. 3, Insurance Law (as added by Laws 1911, c. 198); and 
section 16, Insurance Law (see McKinnery, Consol. Laws and Supp.). The circum- 
stance that this act was done under the compulsion of the failure of the members to 
pay the illegal assessment—that is, to purchase bonds—is of no moment. That fund 
is sacred as a continuing security to those who hold benefit certificates. See McClure 
v. Levy, 79 Hun, 235, 29 N. Y. Supp. 352, affirmed 147 N. Y. 215, 41 N. E. 492. 
Therefore the act of the defendants in using the cash of the reserve fund, and that 
raised by the hypothecation of Liberty Bonds in which a part of that trust fund was 
properly invested must meet with judicial disapproval, even though it is apparent 
that the defendants had a thoroughly unselfish purpose in view, namely the procur- 
ing of a temple building which all interested seem to agree would be of benifit to the 
order and its members. It follows that further encroachments upon the reserve 
fund must be restrained, and that within a reasonable time restitution of the diverted 
moneys should be had. This may be accomplished, if necessary, at least in part by 
the sale of the land purchased for the temple. 


{3] Third. The contention is made by the defendants that the plaintiff must 
resort to the tribunals or courts of the order for redress of his grievances, before 
maintaining this action for that purpose. That rule undoubtedly applies to matters 
of internal policy. Fay v. Supreme Tent of Knights of Maccabees, 38 Misc. Rep. 
427,77 N. Y. Supp. 994; Baxter v. McDonnell, 155 N. Y. 83, 49 N. E. 667, 40 L. R 
A. 670. It does not apply to the instant case, which involves questions of law on 
facts substantially undisputed. Under the circumstances disclosed in the record it 
would appear to be useless to try to have these questions litigated otherwise than in 
the regular judicial forum where they may be decided with finality. See Corpus 
Juris, volume 7, page 1122, citing Gray v. Chapter General of America, Knights of 
St. John and Malta, 70 App. Div. 155, 75 N. Y. Supp. 267; Fay v. Supreme Tent 
of Knights of Maccabees, 38 Misc. Rep. 427,77 N. Y. Supp. 994; Brown v. Supreme 
Court, I.*O. F., 34 Misc. Rep. 556, 70 N. Y. Supp. 397, affirmed 66 App. Div. 259, 72 
N. Y. Supp. 806, affirmed 176 N. Y. 132, 68 N. E. 145. In addition, no such defense 
is pleaded. 

Judgment is therefore directed in favor of the plaintiff, and against the defend- 
ants, as follows: 

(a) Restraining the defendants from enforcing the payment of the assessment 
of $10, involving the compulsory purchase of a bond for the construction of a tem- 
ple against the plaintiff, or any other member of the corporate defendant. 

(b) Restraining the defendants from using further moneys in the reserve fund, 
in connection with the purchase of a site for the construction of a temple, or for 
such construction. 

(c) Directing the corporate defendant within six months to cause to be restored 
to the reserve fund, by a sale of the site purchased or otherwise, the moneys there- 
from used in the purchase of said site, including those moneys so used resulting from 
the hypothecation of Liberty Bonds belonging to the fund. 

The judgment will also contain a provision permitting cither party to apply at 
the foot thereof, from time to time, for such further directions as may be proper. 

The plaintiff's opposition to the plan involving the compulsory purchase of 
bonds with the penalty of suspension attached thereto, which opposition I find to 
have been well founded, developed after his defeat for re-election to the office that 
he had previously held in the order. The defendants illegally used the reserve fund 
because of failure of receipts from bond sales, which failure they claim resulted 
from plaintiff's circularizing of the membership in opposition to the plan. The offi- 
cers of the corporate defendant acted unselfishly, even if illegally, in the matter, and 
for what they believed to be the order’s best interest. I was favorably impressed 
with all of the parties and witnesses in the controversy. They are persons of color 
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of splendid intelligence and well meaning, all of whom have availed themselves of 
the great opportunities, educational and otherwise, which our. common country 
affords to all of us, regardless of race or creed. I think it will be possible for all 
of those interested on both sides of the case to co-operate with one another, with 
the assistance of the learned counsel on both sides, to formulate some new, different, 
and legal plan which will result in the building of the temple—a consummation 
which both sides of the controversy agree should be had, as the temple is needed and 
should be built. 

Judgment accordingly, but under the circumstances without costs. Settle de- 
cision and judgment on notice. The defendants will kindly present their requests to 


find, upon which I will pass, at the time of the settlement of the form of the deci- 
sion and judgment. 


i 


GRUBIAK vy. JOHN HANCOCK MUT. LIFE INS. CO. 
(New York Supreme Court. Appellate Division, Second Department. December 


, 


202 New York:Supplement, 547. 


1. INSURANCE — FALSE STATEMENT IN APPLICATION HELD NOT 
WARRANTY, IN ABSENCE OF FRAUD. 
A false statement in an application attached to a policy of insurance held not 
a warranty, under Insurance Law, § 58, in the absence of proof that it was fraud- 
ulently and willfully made. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE — WHETHER FALSE STATEMENTS FRAUDULENTLY 
MADE HELD FOR JURY. 
Under Insurance Law, § 58, where there is conflicting evidence whether a false 
statement was fraudulently and willfully made, the issue is for the jury. 


(For other cases, see Insurance. Dec. Dig. § 668[6].) 


Action by Andrew Grubiak against the John Hancock Mutual Life Insurance 


Company: Judgment for defendant, and plaintiff appeals. Reversed, and a new 
trial ordered. 


Per Curiam. [1, 2] Judgment and order of the City Court of Yonkers re- 
versed upon the law, and new trial ordered, with costs to abide the event. It was 
error for the court below to direct a verdict for the defendant. as a matter of law. 
A false statement in an application attached to a policy of insurance. under the 
facts shown in this case. is not in and of itself a warranty, without proof that such 
false statement was fraudulently and willfully made, which is for the jury to de- 
termine where there is conflicting evidence. Section 58, Insurance Law; Charlton v. 
Metropolitan Life Ins. Co., 202 App. Div. 814, 195 N. Y. Supp. 64, affirmed without 
opinion 234 N. Y. 639, 138 N. E. 479. No case of rescission was pleaded or made 
out by the defendant. in the absence of a tender or offer to restore the premium 
ret, McClelland v. Mutual Life Ins. Co., 151 App. Div. 264, 271, 135 N. Y. 
Supp. 735. 


Kelly, P. J., and Jaycox, Manning, Young, and Kapper, JJ., concur. 
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EVANS v. SWITCHMEN’S UNION OF NORTH AMERICA. 
(New York Supreme Court, Appellate Division, Fourth Department. January 3, 
1924.) 


202 New York Supplement, 547. 


1. INSURANCE — SUSPENSION FROM UNION FOR FAILURE TO PAY 
DUES, AFTER TENDER REFUSED HELD ILLEGAL, AND FURTHER 
TENDER UNNECESSARY. 


Where the representative of a switchmen’s union, insuring its members, re- 
fused to accept dues from a member on the ground that he was not then working 
for the railroad, but the mémber had been unable to work because of illness, he 
was not required to make further tender, and his suspension for failure to pay dues 
was illegal. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


2. INSURANCE — MEMBER OF UNION ILLEGALLY SUSPENDED DID 
ee FORFEIT RIGHTS BY PRESS TO APPLY FOR REINSTATE- 
NT. 


A member of a labor union, which bomen its members, who was illegally sus- 
pended, did not forfeit his rights, under his benefit certificate, because he failed 
to apply for reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 747.) 
Hubbs, P. J., dissenting. 


Exceptions from Trial Term, Erie County. 

Action by Anna L. Evans against the Switchmen’s Union of North America. 
The complaint was dismissed, and plaintiff’s exceptions were ordered heard in the 
Appellate Division in the first instance. Exceptions sustained, and new trial 
granted. 


Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 


Irving W. Cole, of Buffalo, for appellant. 
Kenefick, Cooke, Mitchell & Bass, of Buffalo (C. P. Franchot, of Buffalo, of 
counsel), for respondent. 


CLarK, J. Defendant is a domestic corporation with its principal office in the 
city of Buffalo. It is engaged in the business of insuring its members. At the com- 
pletion of the taking of evidence the complaint was dismissed, and plaintiff's ex- 
ceptions ordered heard in the Appellate Division in the first instance. 

The action was brought on a benefit certificate issued by defendant to Harlow 
R. Evans, plaintiff's husband, who was a member of defendant corporation, and 
who held said certificate at the time of his death, November 19, 1921. It is the 
claim of defendant that the certificate was not in force at the time of such death, 
for the reason that insured had not kept up his payments of dues, and that he was 
under suspension for such nonpayment at the time of his death, and because of his 
alleged participation in an unlawful strike in Buffalo, in violation of the provisions 
of defendant's constitution, and of his benefit certificate. Plaintiff was the benefi- 
ciary named in said certificate to whom payment of the benefit was to be made in 
case of Mr. Evans’ death. 

[1] Plaintiff's husband was a railroad switchman, and joined defendant’s union 
June 25, 1902. He paid his dues regularly, and remained in good standing for 
nearly 19 years, and up to and including July, 1920. In January, 1920, he became 
ill with a heart difficulty. which ultimately terminated in his death. After this 
time and up to the time of his death, he was at home the greater part of the time. 
and was unable to work. He was thus at home and unable to work at the time of 
the so-alled outlaw strike of switchmen in Buffalo, which occurred April 7 and 8, 
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1920. The evidence does not show that Mr. Evans ever took part in any unlawful 
strike at any time. 

In July, 1920, he went to the home of Mr. Kreiger, in Buffalo, to pay his dues 
for the month of August, and had the money with him, prepared to make such pay- 
ment. All his dues up to that time had been paid. Mr. Kreiger was treasurer of 
defendant, and members had heen in the habit of paying their dues at the treas- 
urer’s residence. The treasurer’s daughter answered the call of Mr. Evans and 
some of his associates, who had come to pay their dues in July, 1920, and on being 
informed by Mr. Evans that he desired to pay his dues she refused to accept them, 
on the alleged ground that he was not then working for the railroad. Mr. Kreiger 
was treasurer, and dues of members were paid to him; but his daughter was au- 
thorized to take dues in the absence of her father, and give receipts therefor that 
he had previously sigr.ed. He was absent from home at the time Mr. Evans called 
to pay his dues; but he testified that, even if he had been at home, he would not 
have accepted them, because his instructions forbade it. 


Mr. Evans was not obliged to report his illness to defendant, for he was at all 
times able to pay his dues, and had never refused or neglected to pay them, and 
when they were offered to the treasurer, or the person representing him, for Au- 
gust, 1920, and were refused, further offer or tender of dues on the part of assured 
was not required. Hayner v. American Popular Life Ins. Co., 69 N. Y. 435; Boch- 
dam v. Supreme Lodge, K. of P., 67 Misc. Rep. 407, 123 N. Y. Supp. 59; Hall v. 
Supreme Lodge Knights of Honor (D. C.) 24 Fed. 450; 38 Cyc. 134; 25 Cyc. 906. 

The ground assigned by the learned trial court for dismissing the complaint 
was that the assured had not applied for reinstatement in defendant’s union after 
his suspension. The suspension of assured for failure to pay dues that defendant 
would not accept when seasonably tendered was illegal, and Mr. Evans was not 
obliged to apply for reinstatment in an order that had illegally suspended him. 
He had never taken part in an unlawful strike, and he offered to pay his dues when 
he was still in good standing, and before the time for their payment had expired. 
When they were refused by the treasurer’s daughter, who acted for her father, 
and whose instructions from defendant forbade the receipt of the dues, the assured 
was not obliged to do a vain thing, and keep offering to pay after one offer and 
refusal. 

(2] Mr. Evans’ suspension being without cause, and therefore being illegal, 
defendant could not properly claim that the assured had forfeited his rights under 
his certificate because he failed to apply for reinstatement. 

Plaintiff's exceptions should be sustained, and a new trial granted, with costs 
to plaintiff to abide the event. 

All concur, except Hubbs, P. J., who dissents. 


SOVEREIGN CAMP, W. O. W., Et aL., v. BOOKER. (No. 12256.) 
(Supreme Court of Oklahoma. Oct. 30, 1923.) 
219 Pacific Reporter, 931. 


(Syllabus by the Court.) 


1. INSURANCE—CLERK OF LOCAL CAMP OF BENEFICIAL ASSOCTA- 
TION IN COLLECTING DUES AND ASSESSMENTS HELD AGENT 
OF THE ASSOCIATION AND NOT OF THE MEMBERS. 

Under the facts disclosed by the record and set forth in the opinion, the “clerk” 
of the local camp of the sovereign association, in collecting monthly dues and as 
sessments from the members, acted as the agent of the sovereign association and 
not the individual members. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 
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2. INSURANCE — FAILURE OF CLERK OF BENEFICIAL ASSOCIATION 
TO CALL FOR COLLECTION OF PREMIOMS ACCORDING TO CUS- 
TOM HELD NOT TO WORK AUTOMATIC SUSPENSION OF AS- 
SURED. 

The conditions of the beneficiary certificate provided that the assured would 
be automatically suspended if dues and assessments were not paid before the last 
day of each month, but did not designate a place where such dues and assessments 
were to be paid. It was the custom of the agent for a number of years to call at 
a place fixed definite and certain, and he always received such dues and assess- 
ments. Held, assured was justified in relying upon the agent’s custom, and the 
neglect or omission of the agent, to call for dues and assessments for the current 
month, according to custom, without notice to the assured that the custom had been 
abandoned, worked no automatic suspension of the assured, where the uncontro- 
verted evidence discloses the dues and assessments would have been paid at the 
customary place, whenever called for. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Carter County; Frank Mathews, Judge. 

Action by Harriet M. Booker against Sovereign Camp of the Woodmen of the 
World and others. From a judgment for plaintiff, defendant appeals. Affirmed. 


Moore & West, of Ardmore, for plaintiffs in error. 
Brown, Williams & Brown, of Ardmore, for defendant in error. 


Rutu, C. This was an action brought in the district court of Carter county 
by Harriet M. Booker, defendant in error, against the Sovereign Camp of the Wood- 
men of the World, to recover $1,000 on a “beneficiary certificate,” and for conveni- 
ence the parties will be designated as they appeared in the court below. 

It appears the defendant issued a beneficiary certificate to Luther C. Booker, 


who was the son of the plaintiff, and plaintiff was the beneficiary therein named. 
In October, 1918, Luther C. Booker (hereinafter rerferred to as the deceased) died 
after being inducted into the military service of the United States during the World 
War. The defendant refused to pay any amount under the policy upon the ground 
that deceased was automatically suspended on October 1, 1918, by reason of his 
failure to pay the September, 1918, dues prior to the Ist day of October. The de- 
fendant’s laws provided for the automatic suspension of a member, provided the 
monthly dues were not paid during the current month; but we do not feel it is 
necessary to set this section of their by-laws out in full. It appears the deceased’s 
dues were forwarded to the clerk of the defendant lodge on the 8th day of Octo- 
ber, 1918, but the check of Mrs. Booker was by the clerk refused, and the clerk 
took it to the Consumers’ Light & Power Company of Ardmore, where the de- 
ceased had been employed. The evidence discloses that all dues and assessments 
had been paid to and received by the defendant prior to September, 1918; that on 
September 6, 1918, deceased was called into the military service and entered the 
military service of the United States on September 9, 1918. 

The uncontradicted testimony, of the employees ofjthe Consumers’ Light & 
Power Company of Ardmore, as well as the testimony of J. E. Galt, clerk of the 
Ardmore Camp, W. O. W., discloses that it was the custom of Galt to call at the 
cashier’s window of the Consumers’ Light & Power Company and there collect: from 
the person in charge the dues of the employees of said company, who were members 
of the Ardmore Camp, giving his receipt therefor, and such receipt, showing the 
amount of the dues paid, together with a debit slip were placed in the cash drawer 
and deducted from such employee’s salary. This had been Galt’s custom, accord- 
ing to the undisputed testimony, for at least two years prior to September, 1918, and 
that upon Galt’s so appearing for the purpose of collecting, the dues of the em- 
ployees were paid out of the salary or wages of the employee, whether such em- 
ployee was present or not. It further appears the Ardmore Camp, by resolution 
regularly passed, agreed to pay all dues and assessments of members of the Ard- 
more Camp who entered the military ‘service cf the United States. © 
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After judgment rendered for plaintiff, this cause was regularly brought here 
for review. , 
[1] The defendant in its brief presents three propositions, to wit: 


“(1) The evidence was insufficient to sustain the verdict and judgment of plain- 
tiff under the waiver attempted to be pleaded by plaintiff that the assured had an 
arrangement with the clerk of the local camp to'call at the office of the Consumers’ 
Light & Power Company and collect his dues. 

“(2) The assured, Luther C. Booker, could under no circumstances be rein- 
stated on October 8th, after being by the constitution and by-laws and his certifi- 
cate suspended October Ist, for the reason that he was not in good health at said 
time. 

“(3) Would the payment of the September and October dues of the assured, 
Luther C. Booker, on October 8th by a former fellow employee, who at the time 
knew of the death of the assured, to the clerk of the local camp less than 10 days 
after the assured had become automatically suspended, and at a time when he could 
have been reinstated without a written application under the provisions of the con- 
stitution and by-laws, without the payer advising the local camp that the assured 
was dead or sick, and the issuance by the clerk of a receipt for said dues not know- 
ing of the illness of the assured or his death, constitute a waiver on the part of the 
plaintiff in error Sovereign Camp of the Woodmen of the World to contest said 
policy? If so, could the waiver bé available, not having been specially pleaded?” 


No question of the agency of Galt to collect dues was raised, as counsel was 
familiar with the opinion of this court in Knights of Maccabees of the World v. 
Johnson, 79 Okl. 77, 185 Pac. 82, citing Modern Woodmen of America v. Asa Col- 
man, 64 Neb. 162, 89 N. W. 641, wherein it was held: 


“Where a beneficiary association empowers the clerk of the local camp to col- 
lect, receipt for, remit, and report upon its benefit assessments, and the clerk acts 
under this authority with the knowledge and consent of all parties, the relation of 
principal and agent for this purpose exists, * * * notwithstanding the fact that 
the by-laws and certificates of membership contain a uniformly disregarded stipula- 
tion that the clerk of the local camp shall not be the agent of the association, but 
shall be the agent of the local camp, which has no interest in the benefit assessments, 
and that the acts or omissions of the clerk shall not affect the liability or waive 
any of the rights of the association.” 


Galt being the agent of the defendant company, it is necessary for us to con- 
sider his custom in the collection of dues and determine whether the assured had a 
right to rely on that custom, and if the defendant company is chargeable with the 
agent’s neglect or omission. 

[2] Nowhere in the record have we found that the assured was required to pay 
his monthly dues at any particular place, and the briefs do not direct our attention 
to any such provision; but it is provided that dues shall be paid on or before the 
end of each month. The assured, Luther C. Booker, being dead, no contract or 
agreement was established between him and his employer to pay the monthly as- 
sessments, but it was clearly established that it had been the custom of the clerk of 
the camp to go to the Consumers’ Light & Power Company to collect the monthly 
dues of the deceased and his fellow laborers in the employ of such company. This 
had been the custom for years, and there is no evidence that deceased ever paid 
dues except through his employer’s office, and his dues were always paid by his em- 
plover whether he was present or not, and the uncontroverted testimony was that 
if Galt had called as was his custom, the September dues would have been paid. 
Assured was called to the colors on September 6, 1918, and reported at the camp 
in Kansas on the 9th, and under all the facts and circumstances assured had the 
right to assume that the clerk of the W. O. W. Camp would call for the dues as 
was his custom. In the absence of any express agreement as to the place at which 
dues are to be paid, the general practice or custom makes the law, and the duty 
developed upon the clerk to so call for the dues, in the absence of any notice to 
the assured that the custom would be abandoned. and when the clerk fails to per- 
form his dutv, and the time elapses within which dues should be paid to prevent 
suspension, the clerk being the agent of the defendant, such failure, neglect, or 
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omission of the agent is imputed to the principal, and cannot work on automatic 
suspension of the assured without demand and refusal or notice that the custom 
has been discontinued. 

In Knights of the Maccabees v. Johnson, supra, this court held: 


“The question of the power of the society to waive a provision of its by-laws 
in regard to the time and place of payment of dues is so fully covered by this court 
in the decision rendered in Pacific Mutual Life Ins. Co. of California v. McDowell, 
42 Okl. 300, 141 Pac. 273, L. R. A. 1918E, 391, that we consider it unnecessary to 
go further into that question, other than to say that the finding and conclusion of 
the trial court under consideration are fully sustained by that decision. See, also, 
Pacific Mutual Life Ins. Co. v. O’Neal, 36 Okl. 792, 130 Pac. 270; Shawnee Mutual 
Fire Ins. Co. v. Cannedy, 36 Okl. 733, 129 Pac. 865, 44 L. R. A. (N. S.) 376.” 


The assured (Booker), up until his death, acted in perfect good faith in the 
payment of his dues and assessments according to the custom of the agent Galt, 
and was justified in assuming that Galt would call for the money due in Septem- 
ber. The agent did not call on the assured’s employer during September, as was 
his custom, but did accept from the employer the premium due, on October 8, 1918, 
the day of the assured’s death, and testifies that he did not know. Booker had left 
Ardmore, and gives no reason for his failure to call for the dues and assessments. 

Pacific Mutual Life Ins. Co. v. McDowell, supra, 42 Okl. 300, 141 Pac. 273, 
L. R. A. 1918E, 391, turned on the question of the custom of the company’s agent. 
The rules required payment of dues on the Ist of the month, but due to the fact 
that the oil field workers were paid between the 10th and 15th, and the agent did 
not collect until after the 15th, this court held: 


“Nor can it be argued that the company should not be held liable because of 
the fact that the premium was not actually paid in until after the injuries were re- 
ceived, because the record shows that the insured had acted in the utmost good 
faith in the payment of his premium, and had acted wholly within the custom 
which the company had itself established among his fellow laborers.” 


We are mindful of the fact that courts have uniformly held in insurance cases 
where weekly or monthly payments were required to be made, and agents called at 
the homes or offices or places of employment of the assured to collect premiums, 
that a failure to so call according to custom would not release the company from 
liability, and so in the collection of rents, Spencer. C. J.. delivering the opinion of 
the court in Remsene v. Conklin, 18 Johns. (N. Y.) 447, held: 


“T am inclined to the opinion, that as the rent was in this case payable at such 
place in the city of Albany as the lessor should, from time to time, appoint, and 
this being for the benefit of the landlord, and to the prejudice of the tenant, that it 
became the duty of the landlords, if they would have the rent payable there, to 
make the appointment, and give notice to the defendant; and in case this appoint- 
ment was not made and notice given, the consequence would be, that the defendant 
would be absolved from delivering the wheat in Albany; but still he would be 
bound to deliver it on the land.” Fordyce v. Hathorn, 57 Mo. 120 


Walter v. Dewey, 16 Johns. (N. Y.) 223: 


“It is a well-settled principle, as to rent, payable in money or kind, that where 
the contract is silent as to the place of payment, a tender on ithe land is ‘good, and it 
is not required of the lessee to make a tender to the person.’ 


Defendant’s second proposition must fall for the reason of the holding on the 
first proposition to the effect that due to the negligence or omission of the com- 
pany’s agent to call for the dues and assessments according to his custom, the sus- 
—— could not work automatically on September 30th due to such negligence of 
the agent. 

This leaves for the court’s consideration the third and last proposition of the 
defendant, to wit: 


“Would the payment of the September and October dues of the assured, Luther 
C. Booker, on October 8th, by a former fellow employee, who at the time knew of 
the death of the assured, to the clerk of the local camp less than ten days after the 
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assured had become automatically suspended, and at a time when he could have 
been reinstated without a written application under the provisions of the constitu- 
tion and by-laws, without the payer advising the local camp that the assured was 
dead or sick, and the issuance by the clerk of a receipt for said dues+not knowing 
of the illness of the assured or his death, constitute a waiver on the part of the 
plaintiff in error Sovereign Camp of the Woodmen of the World to contest said 
policy? If so, could the waiver be available, not having been specially pleaded?” 


Counsel cites numerous decisions of this court to the effect that— 


“A waiver must be pleaded by the party relying thereon, and, if not so 
pleaded, evidence to establish it is inadmissible.” 


With this holding we are in full accord, and if counsel had directed our atten- 
tion to any clause in the assurance certificate or by-laws requiring payment to be 
made at a definite, fixed, and certain place, a different question would have been 
presented to this court; but the place of collection, appearing to have been left 
entirely to the agent, who for years had called on assured’s employer at any time 
suitable to the convenience of such agent, plaintiff could not plead a waiver of the 
condition not imposed upon the assured. 

Counsel for defendant excepted to the second paragraph of the court's charge 
to the jury, which was as follows: 


“That for a number of years prior to and up to the time when the September, 
1918, assessment became due, said arrangement was kept up and followed and was 
relied upon by the said Booker, and that through no fault or failure on the part of 
the said Booker or the said light and power company, the September, 1918, dues 
were not paid. then you should find for the plaintiff in the amount sued for, pro- 
vided you further find that the said Booker is dead and that proof of the death has 
been furnished the defendant.” 


We think this paragraph proper, for while no definite agreement between Galt, 
Booker, and the Consumers’ Light & Power Company was proven, such an arrange- 
ment was recognized, honored, and acquiesced in by the agent Galt and had been 
definitely established by usage and custom extending over a period of years. 

This cause having been tried to a jury, and the jurv having been properly in- 
structed on the law applicable to the facts, the verdict will not be disturbed. 

“Where the evidence is conflicting the verdict of the jury will not be disturbed 
if there is any evidence reasonably tending to surport the same.” Melton v. Hunni- 
cutt (Okl. Sup.) 213 879; Stewart v. Riddle, 76 Okl. 70. 184 Pac. 443; Bass v. 
City of Atoka, 76 Okl. 58, 184 Pac. 573; Hays v. Azbill, 76 Okl. 313, 184 Pac. 945; 
Lusk v. Bandy, 76 Okl. 108, 184 Pac. 144. 


Upon a careful survey of the record, we find no error of law therein, and 
the facts reasonably tending to support the verdict, the judgment of the trial court 
should, for the reasons herein stated, be affirmed. 


~~ 


FRATERNAL AID UNION v. HELMS. (No. 12095.) 
(Supreme Court of Oklahoma. Nov. 20, 1923.) 
220 Pacific Reporter, 915. 


(Syllabus by the Court.) 


1. INSURANCE—DEMURRER TO EVIDENCE PROPERLY OVERRULED 
WHERE PLAINTIFF PRODUCED BENEFIT CERTIFICATE AND RE- 
CEIPT FOR ASSESSMENTS WITH PROOF OF DEATH. 


In an action by the beneficiary upon a benefit certificate issued upon the life of 
deceased, where the plaintiff introduced the certificate and proof of death of de- 
ceased, and receipt for payments of assessments or dues as provided in said certi- 

21 Vol. LXII. 
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ficate up to the time of the death of deceased, it is not error for the trial court to 
overrule the demurrer to plaintiff's evidence. 
(For other cases, see Insurance, Dec. Dig. § 825[1].) 


2. INSURANCE—CONFLICTING EVIDENCE AS TO DEFENSE TO PRIMA 

FACIE CASE MAKES QUESTION FOR JURY. 

In an action tried to a jury, where the plaintiff has made out a prima facie 
case, and the defendant relies upon affirmative defenses, and said defense involves 
questions of fact, and the plaintiff introduced evidence conflicting with the evidence 
offered by the defendant, the same tas a question of fact for the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 


3. INSURANCE—INSURED RELYING ON ESTABLISHED PRACTICE OF 
ACCEPTING DELINQUENT PAYMENTS MUST SHOW OFFER TO 
MAKE PAYMENT WITHIN EXTENSION. 

In order for a member of a mutual benefit association who, according to the 
terms of his certificate, has lost his rights thereunder by a failure to make a pay- 
ment of dues at the time specified, to avoid such forfeiture by reason of a reliance 
upon an established practice of accepting delinquent payments within a definite 
period after the default, he must show an offer to make payment within the limit 
as so extended. 4 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


4. INSURANCE — FRATERNAL INSURANCE SOCIETIES NOT EX- 
EMPTED FROM RULE THAT TECHNICAL DEFENSES NOT FA- 
VORED. 

The professedly benevolent and charitable character of fraternal insurance 
societies does not exempt them from the application of the rule that technical de- 
fenses to actions on insurance policies are not regarded with favor by the court. 

(For other cases, see Insurance, Dec. Dig. § 809.) 


5. INSURANCE — INSTRUCTION NOT ERRONEOUS AS REQUIRING 
LOCAL CLERK TO HAVE OFFICE WITH SOME ONE IN CHARGE. 
Record examined, and /icld the instructions of the court fairly submitted the 

issues to the jury, and there is no reversible error therein. 
(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from Superior Court, Muskogee County, Guy F. Nelson, Judge. 
Action by Nellie Helms against the Fraternal Aid Union. From a judgment 
for plaintiff, defendant appeals. Affirmed. 


S. E. Gidney and John M. Gidney, both of Muskogee, and Geo. R. Allen, of 
Kansas City, Kan., for plaintiff in error. 
N. B. Maxey, of Oklahoma City, for defendant in error. 


McNEILL, J. This action was commenced by Nellie Helms to recover the sum 
of $2,000 on a benefit certificate issued by the Fraternal Aid Union upon the life 
of Dora Ripple, wherein plaintiff was named beneficiary. The defendant answered, 
admitting it was a corporation organized under the laws of the state of Kansas, 
and alleging it was a fraternal beneficiary association operating upon the lodge 
plan, with a representative form of government, and not organized for profit. It 
admitted issuing the certificate, and admitted receiving the assessments up until the 
death of Dora Ripple, and pleaded that Dora Ripple was suspended in February, 
1917, for failure to pay the assessments for that month, and, under the by-laws, be- 
fore she could be reinstated it was necessary to sign a health certificate warrant- 
ing that she was in good sound bodily health. It is alleged Dora Riple signed a 
health certificate and was reinstated, but the statements in the certificate were war- 
ranties, and they were false and untrue, as said Dora Ripple was not in goof, sound 
health, but was an inmate of the insane hospital at Terrill, Tex., and was insane 
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and a from tuberculosis, from which disease she thereafter died on Febru- 
ary 5, 1918. 

To this answer the plaintiff filed a reply denying generally the allegations of 
the answer, and pleaded there was a custom prevailing at the Muskogee lodge, 
where deceased was a member, regarding suspension, and by virtue of said custom 
each month the members would have until the 15th or 16th of the succeeding month 
to pay their assessments and dues before being declared delinquent, and plaintiff 
relied upon said custom, and attempted to pay the dues within said time, but was 
prevented from paying the same because R. L. Nay, the authorized collector of 
dues, was out of his office, and the plaintiff was unable to locate him and to make 
said payments before said time, but did make the same in a reasonable time. It 
was further pleaded that the defendant, with full knowledge on behalf of the de- 
fendant company and of R. L. Nay, the agent, knew the physical condition of the 
deceased at the time she was reinstated, and continued to receive dues upon said 
policy for a period of more than one year thereafter, and the defendant company 
waived all irregularities in said matter and is estopped from denying liability. 

With the issues thus framed the case was tricd to the jury, and judgment was 
rendered in favor of plaintiff and against the defendant for the amount of said 
policy. From said judgment the defendant has appealed. 

The plaintiff, to support her cause of action, introduced evidence showing the 
death of Dora Ripple, the certificate issued upon her life payable to the plaintiff 
herein, and that all the assessments had been paid. The defendant. demurred to 
this evidence. We think there was no error in overruling this demurrer, and that 
plaintiff made out a prima facie case. The plaintiff having made out a prima facie 
case, and the defendant having pleaded. affirmative defenses to avoid the payment 
of the policy, the burden was upon the defendant to support the affirmative defense 
by competent evidence. The defendant produced evidence to support its theory of 
the case, and the plaintiff introduced evidence to support the plea in its reply. At 
the close of the evidence the defendant did not test the sufficiency of the evidence 
upon the issues raised by the answer and reply by requesting the court to instruct 
a verdict for the defendant. 

For reversal the petition in error contains 36 separate assignments of error. 
These are not all discussed. The plaintiff in error discusses the proposition that 
the deceased was not a beneficiary member in good standing at the time of her 
death, and the certificate sued upon had lapsed because she was automatically sus- 
pended by reason of default in payment of assessment of dues on February 28, 
1917, the same not having been paid until March 30, 1917, and at the time of her 
suspension she was not in good health, and she continued in bad health until the 
time of her death, and the statements and warranties in the health certificate and 
application for reinstatement were false and untrue, and the reinstatement was 
void. 5; 

[1, 2] The questions regarding the suspension and good health of deceased at 
the time of reinstatement and waiver were all questions of fact for the determina- 
tion of the jury. While there is some conflict in the decisions of this court, the gen- 
eral rule is that, unless the party test the sufficiency of the evidence by a motion 
to. direct a verdict, this court will not examine the evidence to see if there is any 
evidence to support the verdict, but will look to the instructions of the court and 
other errors complained of. 

[3. 5] The plaintiff contends the court erred in giving instruction No. 2, wherein 
the court. in substance, advised the jury, if they believed from the evidence the 
local clerk had a custom of accepting dues and assessments on or before the 15th 
day of the month for dues and assessments due for the previous month, which 
were delinquent on the last day of said previous month, and said custom was known 
to the plaintiff, and the plaintiff relied upon the same, and the plaintiff, after the 
28th day of February, the day on which said assessments were to be paid, and be- 
fore the 15th or 16th of March, paid the same, or made diligent effort to pay the 
same, providing there was such custom, but was unable to do so because Nay, the 
collector of dues and assessments, could not, ‘with reasonable diligence, be found, 
but that she thereafter and within a reasonable time did pay the same, then the in- 
sured could not be and was not legally suspended. It is first contended this instruc- 
tion was erroneous, because there was no such custom. We think the evidence on 
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behalf of the plaintiff and the collector himself was sufficient to submit the ques- 
tion of whether there was such a custom to the jury. The plaintiff testified that she 
had endeavord to make the payments before the 15th, but could not do so, because 
the clerk could not be found; that she went to the office on several occasions, and 
the same was locked, and there was a notice on his door stating he was out of town. 
We think these facts bring the case squarely within the rule announced in the case 
of Conroy v. Grand Lodge of Brotherhood of Railroad Trainmen, 102 Kan. 757, 
171 Pac. 1161, where the court in the second syllabus stated as follows: 


“In order for a member of a mutual benefit association, who, according to the 
terms of his certificate, has lost his rights thereunder by a failure to make a pay- 
ment of dues at the time specified, to avoid such forfeiture by reason of a reliance 
upon an established practice of accepting delinquent payments wihin a definite 
period after the default, he’ must show an offer to make payment within the limit 
as so extended.” 


This same rule was also announced by the Supreme Court of Iowa in the case 
of Trotter v. Grand Lodge of Iowa Legion of Honor, 132 Iowa, 513, 109 N. W. 
1099, 7 L. R. A. (N. S.) 569, 11 Ann. Cas. 533, also discussing the proposition of 
oe a reasonable time to make payments when the collector returns, and stating 
as follows: . 


“With reference, however, to the claim of waiver because of the absence from 
home of the financial secretary at the time when the assessment became delinquent, 
according to the rules of the association, we will say there is good authority: for 
the proposition that under such circumstances the member is entitled to a reason- 
able time after the return of such officer or agent in which to make the payment.” 


Plaintiff in error, however, contends that the above cases hold that, where a 
person relied upon the custom, the payments must be made within the customary 
time. We do not regard the language, to wit, “He must show an offer to make 
payments within the limit so extended,” subject to such a construction. It states 
he must show an offer. The plaintiff testified she was ready and willing to pay 
and tried to pay. but did not because she could not find the collector. This would 
amount to an offer to pay. 

The plaintiff in error, however, contends that the rule announced in the above 
cases is contrary to the rule followed by this court. In this we cannot agree. 
While no previous case is exactly the same as the case at bar, the rule announced 
in the above cases is in harmony with the rule announced by this court in the case 
of Pac. Mutual Life Ins. Co. v. McDowell, 42 Okl. 300, 141 Pac. 273, L. R.A. 
1918E, 391, and the latter expression of this court in the case of Knights of Mac- 
cabees of the World v. Johnson, 79 Okl. 77, 185 Pac. 82. We think there was no 
error in the giving of this instruction. 

It is next contended that the court erred in giving instruction No. 4. The 
court in the first part of instruction No. 4 advised the jury, if they believed the 
local clerk was in his office where payments of dues could be made at all reasonable 
times, during reasonable office hours, or had some person in said office authorized 
to accept said payments and issue receipts, then the failure of insured or plaintiff 
on behalf of insured to make said pavments was good and legal grounds for sus- 
pension. Plaintiff in error contends this portion of the instruction was erroneous 
because it proceeds on the theory the local clerk must be at his office or have some 
one in charge of the office for the purpose of receiving assessments or dues. We 
think there is no merit in this contention. The defendant produced evidence to 
support the theory that the local clerk maintained an office which was the usual and 
customary place of paying dues and assessments, and that he was at said office. or 
had some one in charge of the same to collect and receive the dues and assessments 
during the time plaintiff contended he was absent. This instruction covered the 
theory advanced by both sides in the case. 

[4] The instruction further advised the jury, if the deceased was suspended, 
and was reinstated as a member upon her application, and in the application re- 
presented and warranted that she was in good, sound bodily health. and there was 
nothing in her condition that would likely impair or shorten her life, and that her 
representations were untrue, and defendants believed the same to be true, and on 
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account thereof reinstated the insured, then the reinstatement was void. This was 
also a question of fact tor the jury. While it is admitted the deceased was in an 
insane asylum, and had been for several years, it was contended by plaintiff this 
fact was known to the local clerk, and the plaintiff testified that the locaf clerk, 
with full knowledge of that fact, sent the application for reinstatement to the asy- 
lum at Terrill, Tex., where it was signed by the deceased and returned to the clerk 
of the local lodge. It was contended, not that the deceased died because she was 
insane, but because she had contracted tuberculosis. The exact time when she be- 
came inflicted with tuberculosis was a question of fact for the jury. Plaintiff in 
error, however, states as follows: 


“That one of the contentions of making the reinstatement void is that the 
representations were untrue, for under a warranty it is the fact and not the knowl- 
edge of the person making the warranty that controls.” 


This contention is very technical,.and involves the technical construction to be 
placed upon the word “untrue.” We do not think, under the facts in the case, the 
jury could have been misled by the fine distinction the company attempts to give to 
the word “untrue.” As stated by the Supreme Court of Iowa jn the case of Trot- 
ter v. Grand Lodge of lowa Legion of Honor, 132 Iowa, 513, 109 N. W. 1099, 7 
L. R. A. (N. S.) 569, 11 Ann. Cas. 533, in the fifth syllabus: 


“The professedly benevolent and charitable character of fraternal insurance 
societies does not exempt them from the application of the rule that technical de- 
fenses to actions on insurance policies are not regarded with favor by the courts.” 


It is next contended that the court erred in refusing to give instruction No. 9, 
requested by the plaintiff in error. This instruction dealt with the same questions 
presented in instruction No. 4, and concluded instruction No. 4. There was no er- 
ror in giving said instruction, and there was no error in refusing to give the re- 
quested instruction. 

It is further contended that the court erred in refusing to give requested in- 
structions No. 2 and No. 9. Thes instructions coverd the same propositions that 
were covered by the court in instructions No. 2 and No. 4. Therefore, the court 
having covered the same subject in instructions Nos. 2 and 4, there was no error 
in refusing to give the requested instructions. 

It is next contended.the court erred in the rejection of certain testimony re- 
garding the report of the clerk that the deceased, the plaintiff, and her son were the 
only three persons delinquent for the month of February, 1917, as reported by the 
local secretary. We are unable to see the materiality of this testimony; but, even 
if material, it would not cause a reversal of the case, under section 6005, R. L. 
1920. ; 

The other assignments of error become immaterial under the view we take of 
the case. 

For the reasons stated. the judgment of the lower court is affirmed. 

Harrison, Nicholson, Cochran, and Mason, JJ., concur. 


ee 


KNIGHTS: AND LADIES OF SECURITY vy. BELL. (No. 11527.) 
(Supreme Court of Oklahoma. July 10, 1923. Rehearing Denied Nov. 27, 1923.) 
220 Pacific Reporter, 594. 


(Syllabus by the Court.) 
5. INSURANCE— TRUTH OR FALSITY OF WARRANTIES QUESTION 
FOR JURY WHERE EVIDENCE IS CONFLICTING. 
The truth or falstty of warranties in an application for insurance, where there 
is a conflict in the evidence, is a question of fact for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 
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6. INSURANCE—PRINCIPAL AND AGENT—NOTICE TO AGENT IS NO- 
TICE TO PRINCIPAL; NOTICE TO AN INSURANCE AGENT AS TO 
MATERIAL FACTS AFFECTING RISK IS NOTICE TO COMPANY; 
NOTICE TO SPECIAL OR CLASS AGENTS IS NOTICE TO COMPANY. 


As a general rule, notice to the agent, and knowledge obtained by him while 
acting within the scope of his authority, is notice to the principal. This applies to 
insurance companies and their agents respecting material facts affecting the risk. 
So, when the facts communicated to the agent had relation to or arise from the 
subject-matter of the agency, the presumption exists that the agent had communi- 
cated such facts to his principals. This is true whether the agent actually does so 
communicate such facts or not. In case of special or class agents, whose duty is to 
communicate certain facts to its directors or managing agents, notice to them of 
such fact is notice to the company. 

(For other cases, see Insurance, Dec. Dig. §§ 95, 378[1]; Principal and Agent, 
Dec. Dig. § 178[1].) 


7. INSURANCE—NOTICE TO AGENT OF CONDITION WORKING FOR- 
FEITURE IS IMPUTABLE TO COMPANY. 


Notice of a condition that would work a forfeiture of the policy, gained by the 
agent while acting within the scope of his authority, is imputable to the company. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


8. INSURANCE—INSURANCE COMPANY BOUND BY AGENT’S ACT IN 
WRITING FALSE ANSWER. 


If the insured makes truthful disclosures concerning a materia] matter, but 
the agent, while acting within the scope of his authority, either carelessly or fraudu- 
lently writes a false answer, the same becomes the act of the company, and it is 
precluded from asserting such falsity in its behalf in an action wherein it is in- 
volved. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


4. INSURANCE—AGENT’S FAILURE, TO PROPERLY PREPARE PAPERS 
STATING RESULT OF NEGOTIATION IS FAULT OF THE COMPANY 
It is the duty of an agent for an insurance company to prepare the papers under 
his supervision so that they will accurately and truthfully state the result of the 
negotiations, and the agent’s failure to do so is, in legal effect, the fault of the 
company. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 


10. INSURANCE—INSURER’S RETENTION OF PREMIUM HELD TO 
CONSTITUTE WAIVER OF FORFEITURE. 


An insurance company in possession of notice sufficient to work a forfeiture of 
a policy, which continues to keep and retain the premium paid until after suit is 
brought to enforce collection of the policy several months after the death of the in- 
sured, will be deemed to have waived the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Washington County; Preston A. Shinn, Judge. 

Action by John Bell against the Knights and Ladies of Security, a corporation. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Pennel & Harrison, of Bartlesville, for plaintiff in error. 
Campbell & Ray, of Bartlesville, for defendant in error. 


Tuompson, C. This action was commenced on the 19th day of June, 1919, by 
John Bell, defendant in error, filing his petition against Knights and Ladies of Se- 
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curity, a corporation, plaintiff in error, in the district court of Washington county, 
Okl. The parties will be referred to in this opinion as plaintiff and defendant, just. 
as they appeared in the lower court. 

The petition alleges, in substance, that a certain beneficiary certificate of insur- 
ance. was issued by the defendant to one Lilly May Bell, on the 13th day of Septem- 
ber, 1916, and the plaintiff is the beneficiary named therein, said certificate being in 
the sum of $2,000; that on the 24th day of June, 1918, the said Lilly May Bell died, 
and that plaintiff was entitled to receive the amount of said beneficiary’s certificate, 
less certain deductions provided for by the defendant; and prayed judgment in the 
sum of $1,703.56, together with interest from the 15th day of September, 1918, the 
date when payment was refused by the defendant. To this petition the defendant 
demurred, which demurrer was overruled and exception saved, and thereupon de- 
fendant filed its answer, which, in substance, admitted the issuance of the certificate 
and the death of the.insured, but denied liability upon said certificate, alleging that 
the application signed by the deceased at the time she sought membership in said 
order, together with the medical examination, formed a part of said certificate, and 
that in said application deceased made certain false and fraudulent statements, rep- 
resentations, and warranties as to her condition of health, and that, by reason of the 
falsity of said statements, said certificate became and was null and void, and denied 
plaintiff’s right to recover thereon. 

To the answer of defendant plaintiff replied, alleging, in substance, that Lilly 
May Bell, mentioned in said pleadings above referred to, made true, full, correct, 
and complete answers to all questions propounded to her by said defendant’s medical 
examiner in her medical examination, and that said answers were written by said 
medical examiner ,and if they ,or any of them, are incorrect or do not state the facts, 
it is because they were not written by said medical examiner as given by the said 
Lilly May Bell, and was not the result of any fraud or concealment practiced by 
said Lilly May Bell, but that said defendant, through its medical examiner, was 
fully advised and acquainted with all matters and things inquired about in her said 
medical examination. 

Upon these issues tendered to the court the cause proceeded to trial on the 
30th day of January, 1920, before a jury, and a verdict was rendered by the jury 
in the sum of $1,703.56, with interest at 6 per cent. per annum from September 15, 
1918, in favor of the plaintiff. Motion for new trial was filed, which was over- 
ruled on February 26, 1920, and judgment rendered upon the verdict for the sum of 
$1,703.56, with interest at the rate of 6 per cent. per annum from September 15, 
1918, together with the costs of the action, and defendant brings this case regularly 
on appeal to this court. 

[1] The first matter for consideration is the motion of plaintiff to dismiss the 
appeal upon the ground that defendant did not give notice in open court at the time 
the judgment was rendered herein, of its intention to appeal to this court. Why 
attorneys should raise this question is not easily understood by this court, in view 
of the fact that a solemn stipulation was filed, signed by the attorneys for both 
sides, and made a part of the case-made, which is as follows: 


“It is hereby stipulated and agreed by and between the parties hereto that upon 
the overruling of the motion for new trial that the defendant announcel in open 
court its intention to appeal said cause to the Supreme Court of the state of Okla- 
homa; that said fact was noted in the minutes of the clerk, but was inadvertently 
omitted from the journal entry herein. 

“George, Campbell & Ray, 
“Attorneys for Plaintiff. 
“Pennel & Harrison, 
“Attorneys for Defendant.” 


In face of the above stipulation which is made part of the case-made, the mo- 
tion to dismiss the appeal is hereby overruled. 

Attorneys for defendant set up eight specifications of error, and discuss the 
refusal of the court to give certain instructions requested by them, and complain of 
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certain instructions given by the court, and further complain that the court did not 
sustain their demurrer to the evidence of plaintiff, and that the court committed er- 
ror in permitting counsel to make improper remarks to the jury and the refusal of 
the court to admonish the jury to disregard said remarks, but they do not argue the 
specification that the court erred in overruling the demurrer of plaintiff to the peti- 
tion, and do not present properly the specifications of error as to the admission of 
evidence complained of or to the refusal of the court to admit certain evidence, and 
we will only discuss those assignments of error which are properly presented to this 
court by counsel for our consideration. 

The record in this case has been very carelessly prepared, and three separate and 
distinct stipulations of counsel have been filed, one upon the proposition already re- 
ferred to as to notice of intention to appeal, another as to the correction of the in- 
structions of the court, which had been left out the case-made, and another of the 
minutes made by the trial judge on the bench docket, all of which could have been 
obviated, if the attorneys had exercised proper care in the preparation of the record 
in the first instance. 

[2, 3] The instructions that were tendered by attorneys for defendant to the 
trial court and refused by the trial court upon examination of the record were, in 
substance and effect, given by the court in his final instructions to the jury, and, 
while the instructions given by he court are inartistically and loosely drawn in that 
the court, in some of his instructions, used the word “plaintiff” where he should 
have used the word “deceased” or ‘‘insured,” yet, from the general context of the 
instructions, in which said inaccuracy occurs, we cannot say and we do not believe 
that the jury was misled as to the meaning of said instructions, but ‘ve think that 
these objections could have been easily obviated by the trial court exercising ordi- 
nary care in the preparation thereof. The statutory law of our state, section 2822, 
Comp. Okl. Statutes of 1921, provides as follows: 


“No judgment shall be set aside or new trial granted by any appellate court of 
this state in any case, civil or criminal, on the ground of misdirection of the jury 
or the improper admission or rejection of evidence, or as to error in any matter 
of pleading or procedure, unless, in the opinion of the court to which application 
is made, after an examination of the entire record, it appears that the error com- 
plained of has probably resulted in a miscarriage of justice, or constitutes a sub- 
stantial violation of a constitutional or statutory right.” 


And the above-quoted statute has been construed numbers of times by this 
court. 

Upon an examination of the whole record under the issues tendered in the 
pleadings in this cause, we think that the instructions of the court fairly presented 
the law applicable to this cause, and we do not think that this judgment should be 
set aside or new trial granted on the state of the record in this case on account of 
the complaint of misdirection of the jury or improper admission or rejection of 
evidence, or that there has been any substantial violation of a constitutional or 
statutory right of the defendant. 

The evidence in this case is conflicting, but there is substantial evidence that 
the deceased paid all of her dues and assessments on her policy in compliance with 
its provisions; that she made correct and true statements to the medical examiner 
for the defendant, but that the medical examiner for the defendant did not write 
down her answers as given; and that the deceased made true answers to every 
question, but that the defendant’s medical examiner wrote down incorrect answers 
or omitted material matters in such answers; that she did make a complete physical 
examination, and was shown the scars where the deceased had been operated upon, 
and was told the circuumstances of said operations, and she so certified in her re- 
port to the company, as shown by the examination of the record in this case, both 
in her certificate to the report on the examination and in a communication signed 
by her, and, while there is a sharp conflict in the evidence, and evidently some per- 
jury committed in this case, yet these issues and these differences in the testimony 
were submitted to a jury, and the jury, by its verdict, settled the disputed points. in 
the evidence, and this court. in the case of National Council Knights and Ladies of 
Security v. Owen, 61 Okl. 256, 161 Pae 178, decided: 
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“The truth or falsity of warranties is an application for insurance, where there 
is a contlict in the evidence, is a question of fact for the jury.” 


[4-10] And this court has held in numerous opinions that where there is any 
fact upon which the finding of the jury can be reasonably sustained that this court 
will not disturb the verdict of the jury on appeal. Then, the jury having deter- 
mined that the questions were truthfully answered by the deceased, or insured, to 
the agent of the company, and that the agent of the company did not properly write 
such answers down, but wrote incorrect or false answers, and there being nothing 
in the record to show that there was any collusion between the agent and deceased, 
or that they conspired together to defraud the company, then such answers as were 
proven to have been made to the medical examiner gave notice to the company of 
all the matters complained of by the company in this action, as notice to the agent 
is notice to the company, and this principle of law has been decided by this court, 
and we are bound by it, in the case of Federal Life Insurance Co. v. Whitehead, 73 
Okl. —, 174 Pac. 784, not yet officially reported. In the body of the opinion, at 
page 790, we find this language: 


“It is well, however, to keep in view the fact that there is a vast difference 
between notice or knowledge and waiver. Notice is information of a condition af- 
fecting an existing right. : 

“Waiver is the surrender or relinquishment of an existing right. Waiver may 
be effected voluntarily by an affirmative act by one having authority indicating an 
intention to waive, and need not necessarily be preceded by notice; or waiver may 
be effected by the omission or failure of a party to assert in his behalf an existing 
right, which must be preceded by notice. The law enjoins upon all men the neces- 
sity to talk when they should talk, or they will not be heard to talk when they 
want to talk, and here the doctrine of estoppel arises. 

“An estoppel may be said to arise when a person is concerned in or does some 
act either of record or in pais which will preclude him from averring anything to 
the contrary. An agent may have notice of a condition that would waive forfeiture, 


and yet not have authority to make the waiver. The precise question here presented 
is whether notice to the agent without authority to waive a forfeiture is notice to 
the company. It cannot be denied that the agent was acting within the scope of his 
authority when he became possessed of information of a condition that would waive 
a forfeiture of the policy in this case. 


“se 


As a general rule, notice to the agent and knowledge obtained by him while 
acting within the scope of his authority is notice to the principal. This applies to 
insurance companies and their agents respecting material facts affecting the risk, 
and such companies are estopped from asserting the invalidity of the policy at the 
time it was issued for the violation of any of the conditions of the policy, if at the 
time it was so issued the fact of such violation was known to the company or its 
duly authorized agent. So when the facts communicated to the agent had relation 
to or arise from the subject-matter of the agency, the presumption exists that the 
agent had communicated such facts to his principal. This is true whether the agent 
actually does so communicate such facts or not. It also correctly holds where the 
agent’s failure so to do arose from mere neglect or ignorance, or whether the no- 
tice to the agent is actual or constructive. In case of special or class agents, whose 
duty is to communicate certain facts to its directors or managing agents, notice to 
them of such fact is notice to the company. The force of the above statement is | 
more apparent for the reason that as a legal entity the only knowledge or informa- 
tion the insurance company can acquire must be obtained through its agents.’ Joyce 
on Insurance, § 515. 

“Tn the case of Powell v. Cont. Ins. Co., 97 S. C. 375, 81 S. E. 654, where a de- 
fense to an action upon a fire insurance policy was that the insured had forfeited 
the policy, the court said: ‘Knowledge of the fire insurance agent within the scope 
of his agency that an insured had removed the insured property, contrary to the 
terms of the policy, was imputable to the principal.’ 

“Tn the case of Schaeffer v. Farmers’ Mutual Fire Ins. Co. of Dug Hill, Car- 
roll County, 80 Md. 563, 31 Atl. 317, 45 Am. Rep. 361. where a defense was made to 
an action upon the fire insurance policv that the policy had been forfeited by the 
insured, the court said: ‘That the notice to the general agent was notice to the 
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company, it being his duty to communicate it, and the refusal of the agent to give 
the permit asked for made no difference, because no permit was needed.’ ” 


And in the syllabus of the case we read: 


“Notice of a condition that would work a forfeiture of the policy, gained by 
the agent while acting within the scope of his authority, is imputable to the com- 
pany. That, if the insured makes truthful disclosures concerning a material mat- 
ter, but the agent, while acting within the scope of his authority, either carelessly 
or fraudulently writes a false answer, the same becomes the act of the company, 
and it is estopped from asserting such falsity in its behalf in an action wherein it 
is involved.” 

And in the body of the opinion, at page 792, we find further this language: 


“The law is well settled, by a long list of unbroken authorities, that, where the 
insured makes truthful disclosures, and the agent, acting within the scope of his 
authority, erroneously or fraudulently makes false answers for him, the company 
is bound by the acts of its agent.” 


And in this opinion the court quotes with approval from the case of Adam 
Pfiester v. Mo. St. Life Ins. Co., 85, Kan. 97, 116 Pac. 245, as follows: 


“An applicant for insurance without knowledge to the contrary may assume 
that the agent has prepared the application according to agreement, and that the 
company has written the policy according to the application, and he is not negli- 
gent in failing to examine such instruments for errors and omissions. It is the 
duty of such an agent to prepare the application of a person solicited to insure so 
that it will accurately and truthfully state the result of the negotiations, and the 
agent’s failure to do so is, in legal effect, the fault ‘or act’ (our insertion) of the 
company. Agreements made between such an agent and a person whom he solicits 
to take insurance, as to what the application shall contain, are, in legal effect, made 
with the company, and bind it as to the contents of the application.” 


Then, upon the above authority, we are of the opinion that the law, and the 
facts in this case as settled by the verdict of the jury, sustain the judgment of the 
lower court, and, in passing it will be observed that this agent of the company, who 
made this examination and made this report, had been in the employ of the company 
since 1912, and she was still in its employ, notwithstanding the fact that they claim 
in their brief that there was a conspiracy and collusion to defraud the company and 
seek to avoid the payment of this policy upon that ground. 

[11] Upon the assignment of error as to the improper argument of counsel, 
upon examination of the record, there is no direct testimony that Lilly May Bell 
knew definitely that she had cancer. Dr. Smith testified that he told her “it was 
probably cancer of the breast,” and referred her to Dr. Blesh, of Oklahoma City, 
and Dr. Blesh does not testify that he advised her that she had cancer, and, while 
the circumstances connected with her disease and operations were probably suffi- 
cient to at least tend to show that she knew she had cancer, yet there is testimony, 
as heretofore referred to, that she made truthful disclosures to Dr. Ray, medical 
examiner for the company, as to her disease and her operations and the purposes 
of the operations, and that the medical examiner examined the scars, and made a 
complete physical examination of her, as shown by her certificate and signed state- 
ment, and, in view of the fact that the jury, by its verdict based upon this testi- 
mony, found that these true statements were made by the deceased to the medical 
examiner, and examination was made by the medical examiner, we are of the opin- 
ion that this statement of counsel complained of is not of such significance as would 
entitle us to reverse this case upon this assignment. 

And it further appears from the examination of the record that the company 
refused to pay upon this policy because of this fraud on the 15th day of Septem- 
ber, 1918, and this action was not filed until June 19, 1919, and was not tried until 
January 30, 1920, over a year and four months after their refusal to pay on the 
grounds of the supposed fraud, and yet the company never made any tender back 
of the premiums that had been paid by the deceased, which the evidence discloses 
had been fully paid. 
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In the case heretofore referred to of Federal Life Ins. Co. v. Whitehead, 73 
Okl. —, 174 Pac. 784, in paragraph (g) of the second syllabus, we find this lan- 
guage: 

“An insurance company in possession of notice sufficient to work a forfeiture 
of a policy, which continues to keep and retain the premium paid -until after suit is 
brought to enforce collection of the policy several months after the death of the in- 
sured, will be deemed to have waived the forfeiture, and its offer in its answer for 
the first time to return the premium comes too late.” 


Also see Am. Bankers’ Ins. Co. v. Thomas, 53 Okl. 11, 154 Pac. 44. 

And we could quote numerous other authorities in support of this proposition, 
but, as our ciurt has passed squarely upon this question, we deem it unnecessary to 
refer to any other and further authority. 

While this case has presented several difficulties, yet we are constrained to be- 
lieve that the trial of the case in the lower court is free from any error upon which 
to base a reversal of this cause, and it is therefore our opinion that the judgment 
of the lower court should be and is hereby affirmed. 


a OE 


GOURLEY v. NORTHWESTERN NAT. LIFE INS. CO. (No. 11921.) 
(Supreme Court of Oklahoma. Sept. 25, 1923. Rehearing Denied Nov. 20, 1923.) 
220 Pacific Reporter, 645. 


(Syllabus by the Court.) 


5. INSURANCE—PETITION ALLEGING PROVISIONS OF POLICY CON- 
see TO TERMS OF COPY ATTACHED THERETO HELD DEFEC- 
TIVE 

- A petition which alleges provisions of an insurance policy as a basis for plain- 

tiff's right of recovery, contrary to the terms of the copy of the policy attached to 

the petition, or which are not supported by the provisions of the policy is fatally 
defective and subject to demurrer. 


(For other cases, see Insurance, Dec. Dig. § 631.) 


6. INSURANCE — INSURED’S RIGHT TO ACCUMULATED DIVIDENDS 
CREATES RELATION OF CREDITOR AND DEBTOR BETWEEN IN- 
SURED AND COMPANY. 

The right of the,insured to receive payment of accumulated dividends froc<a the 
insurance company creates the relation of creditor and debtor between the insured 
and the company. 


(For other cases, see Insurance, Dec. Dig. § 520.) 


7. INSURANCE — INSURED’S ACTION FOR ACCUMULATED DIVI- 
DENDS IS ACTION FOR DEBT AND NOT FOR ACCOUNTING. 


The action for recovery of such dividends is for debt and not for an account- 


g. 
(For other cases, see Insurance, Dec. Dig. § 520.) 


(Additional Syllabus by Editorial Staff.) 
9. le — “TONTINE POLICY” AND “TONTINE PERIOD” DE- 
NED. 

The distinctive features of a “tontine policy” are that the dividends of a cer- 
tain group of policies shall be collected into a particular fund during a given num- 
ber of years known as the “tontine period” and distributed to the policy holders at 
the expiration of the time named. 

(For other cases, see Insurance, Dec. Dig. § 522.) 


(For other definitions, see Words and Phrases, Second Series, Tontine Insur- 
ance. ) 
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10. INSURANCE—THOSE WHO DIE OR LAPSE POLICIES LOSE BENE- 
FIT OF ACCUMULATED DIVIDENDS UNDER TONTINE POLICY. 
Under a tontine policy, those who die or lapse their policies lose the benefit of 

the accumulated dividends which go to the benefit of those who complete the ton- 

tine period. 
(For other cases, see Insurance, Dec. Dig. § 522.) 


Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Oklahoma County; Hal Johnson, Special Judge. 

Action by William Gourley against the Northwestern National Life Insurance 
Company for accounting and judgment for the amount due. From a judgment in 
favor of the defendant for want of jurisdiction of the subject-matter, the plaintiff 
appeals. Reversed and remanded. 


S. A. Horton and A. R. Gourley, both of Oklahoma City, for plaintiff in er- 


ror. 
Ames, Lowe, Richardson, of Oklahoma City, for defendant in error. 


STEPHENSON, C. The plaintiff commenced his action against the defendant upon 
an insurance policy, a copy being attached to the petition, for an accounting and 
judgment for the amount found due. A second action is based upon a contract, a 
copy of which is attached to the petition, entered into between Mcllree and Grier, 
and the Commercial National Bank, of Oklahoma City, as trustee for the benefit 
of certain persons for whom the first parties should write policies of insurance in 
the defendant company. An accounting is sought upon this contract and judgment 
for the amount found due. The defendant filed an amended answer to the petition 
in the nature of a plea to the jurisdiction of the court. The plea was sustained and 
the two causes of action were dismissed. From the action of the court, the plain- 
tiff has perfected his appeal for review. It is urged by the plaintiff that the court 
has jurisdiction of the subject-matter and the power to grant the relief prayed for. 
The defendant seeks to uphold the action of the trial court upon the grounds: (a) 
That the petition did not state a cause of action against the defendant; (b) that 
the court was without jurisdiction to try the cause. Relating to the insurance policy 
the plaintiff bases his right to recover in the first cause of action upon the condi- 
tions of the policy: (a) That the plaintiff agreed to and did pay annual premiums 
on the policy, which is known as a semitontine policy, dated December 28, 1903; (b) 
with a provision that the dividends declared thereon should be placed in a separate 
fund during a ten-year period; (c) that the policy holders who paid for ten years 
should be entitled to have paid to them from the particular fund a sum of money 
in proportion to the amount paid in as premiums; (d) the policy holders who 
failed to carry their policy, or died during the ten years, forfeited the unpaid sums 
to those living and paying the full ten years; (e) the accumulated fund is placed 
at interest, and the sum total depends upon the amount of interest earned, the num- 
ber of policies written in 1903, and the number of policy holders who pay the sec- 
ond premiums, and then lapsed their policy; (f) at the expiration of the ten years 
from 1903, the fund so accumulated must be distributed as above set forth. 

The policy contained a profit-sharing feature in the following language: 


“When this policy shall have been in force for ten years it will be credited 
with its distributed share of profits, as apportioned by the company, and a similar 
distribution of profits will be made at the expiration of every five-year period 
thereafter, while this policy remains in effect.” 


The further provisions of the policy are: 


“(1) That all profits so credited to this policy may be thereafter upon written 
request of the insured to the company, applied and used as follows: (a) May be: 
withdrawn in cash or may be used in payment of future premiums on this policy; 
or (b) may be credited to the insured subject to his order, to be increased with in- 
terest at the rate of 4% per annum, or may be used by the insured as a single pre- 
mium to purchase additional insurance for the whole term of life.” 
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[4] The policy in question provided for the payment to the beneficiary of the 
sum ot $5,000, in the event of the death of the insured at any time within the first 
year of the life of the policy. ‘Che policy turther provided that in the event ot 
death within the third year, the beneticiary should receive the payment of $2,200. 
The policy thereafter continued to increase the amount of the death payment each 
year, to and including the tenth year. ‘lhe latter provisions have no particular 
bearing on this case, except to show the marked difference between the provisions 
of the contract and the interpretation placed thereon, by the plaintiff in his plead- 
ing. If there is a variance between the petition and the copy of the instrument at- 
tached to the petition, as the foundation of the cause of action, the terms of the 
exhibit will control. First Nat. Bank v. Jones, 2 Okl. 353, 37 Pac. 824; Bowker v. 
Linton (Okl. Sup.) 172 Pac. 442. 

[9, 10] The petition refers to the policy sued on as a semitonting policy. The 
distinctive features of a “tontine policy’ are: That the dividends of a certain 
group of policies shall be collected and placed into a particular fund during a given 
number of years, and distributed to the policy holders, at the expiration of the time 
named. The years during which the fund is accumulated is known as the “tontine 
period.” Those who die or lapse their policies lose the benefit of the accumulated 
dividends which go to the benefit of those who completed the tontine period. Uhl- 
man v. N. Y. Life Ins. Co., 109 N. Y. 421, 17 N. E. 363, 4 Am. St. Rep. 482; Pierce 
v. Equitable Life Ins. Society, 145 Mass. 56, 12 N. E. 858, 1 Am. St. Rep. 433. 

The policy sued on gives the beneficiary the advantage of the accumulated divi- 
dends in the event of the death of the insured during the premium paying period 
of the ten years. The contract’ sued on is not what is known as a “tontine policy.” 
It makes little difference whether the plaintiff calls it a tontine policy or not, or 
whether in fact it is such policy. It is the terms of the contract that create the 
rights and liabilities between the parties, and not the name that may be given to the 
instrument by the pleader. Under the terms of the policy attached to the petition, 
if during the ten-year period the defendant has been able to save any sum or sums 
of money out of premiums paid in like amount, for like risk, the saving is defined 
as “profits” by the terms of th policy. If there has been an accumulation of- sav- 
ings by the defendant, from the premiums paid by the plaintiff on his policy, dur- 
ing the ten-year period, the plaintiff is entitled to recover the same by the vrovi- 
sions of the policy. Proof of earnings by the company on the insurance that it 
wrote during the period of time in question might not be proof of earnings on the 
class of policies to which the plaintiff's policy belongs. In order to entitle the 
plaintiff to recover earnings on the policy attached to his petition, it would be 
incumbent upon the plaintiff to show by competent evidence that the defendant was 
able to save a certain portion from the premiums paid on his policy. In other 
words, the inquiry is whether or not the defendant was able to carry the risk of 
plaintiff, and similar risks. for the premiums paid for such risks. with a saving 
therefrom to the policy holders. What is termed “earnings” or “dividends” on the 
policies is more in the nature of a savings from the premium. If the defendant 
was able to accumulate a saving or dividend on the policy in question, the act 
created the relation of debtor and creditor between the parties. The action. if anv, 
en for debt. Everson v. Equitable Life Assurance Co., 71 Fed. 570, 18 C. 

[1-3, 5-8, 11] The plaintiff’s action is not for an accounting, because it is want- 
ing in the necessary allegation to make it a cause of action for an accounting. It 
is the substance of the pleading that determines the action. and not the name that 
may be given the action by the pleader. The action is for debt. in which the nlain- 
tiff assumes that an amount of money is due from the defendant to the plaintiff, 
with a praver that defendant he reauired to show the amount due, in order that 
judgment may follow. The burden is on the plaintiff to prove his cause of action, 
by the rule ordinarily prescribed in like actions. In other words, the burden is 
on the plaintiff to prove by a fair preponderance, by competent evidence, that the 
defendant is indebted to the plaintiff, and the amount thereof. The plaintiff did 
not state a cause of action, as the provisions of the policy sued on contradict and 
overturn the allegations of the petition. The provisions and conditions pleaded in 
the petition, are not found in the insurance policy. The action if any, as- disclosed 
by the insurance policy, is for debt. Therefore, the court had jurisdiction to hear 
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the cause between the parties, and it was error to dismiss the action for want of 
jurisdiction of the subject-matter. It is true that the failure of the petition to state 
a cause of action may be raised for the first time in this court on appeal. Grissom 
et al. v. Beidleman, 35 Okl. 343, 129 Pac. 853, 44 L. R. A. (N. S.) 411, Ann. Cas. 
1914D, 599. But it is the right of the appellant to raise this question when judg- 
ment has gone against him on the petition, and only the right of the defendant in 
error when it is proper to invoke the doctrine of harmless error to support the 
judgment of the trial court. A decision of law reached by the wrongful applica- 
tion of a rule of law is harmless when the application’ of the correct rule would 
have cast an equal burden upon the adverse party. The rule of law in cases of 
want of jurisdiction was applied in the trial court, which resulted in a dismissal. 
The defendant seeks to sustain the ruling by showing that the petition failed to state 
a cause of acfion. If this error had been urged in the trial court, and had been sus- 
tained, the ruling might have carried with it the right of plaintiff to amend his pe- 
tition. To sustain the ruling of the trial court on the question of the want of ju- 
risdiction, on the ground that the ruling was harmless error, because the petition 
did not state a cause of action, might cast a greater burden upon the adverse party 
than he should bear. The question of plaintiff's right to amend his petition at some 
future time is not before us in this case, and is not passed upon. If the plaintiff 
should have the right to amend his petition for recovery of any savings, or divi- 
dends made or accumulated on the policy sued on herein, the plaintiff would not 
have the legal right to question the amount of savings or dividends, applied or set 
aside on the policy by the defendant, on the ground of mismanagement, except in a 
proper action based upon sufficient allegations of fraud in the management of the 
affairs of the company. Hunter v. Roberts, Thorpe Land Co., 83 Mich. 63, 47 N. 
W. 131; Peters v. Equitable Life Assurance Society, 200 Mass. 579, 86 N. E. 885; 
Everson v. Equitable Life Assurance Co., supra; Gadd v. Equitable Life Assur- 
ance Society (C. C.) 97 Fed. 834. 

Passing to the consideration of the dismissal of the second cause of action, 
based upon the contract between MclIlree and Grier. who were the general agents 
of the defendant until 1906, and the trustee, it is sufficient to say that the contract 
was the personal obligation of the first parties. who undertook to assign certain por- 
tions of their commission on business written by them in Oklahoma and Indian Ter- 
ritory for the defendant. The commissions were the personal property of the first 
parties, and thev had the right to make such disposition of the commissions as they 
desired. If MclIlree and Grier have breached any rights owing to the plaintiff, his 
right of action is against them, and not this defendant. The petition did not state 
a cause of action against the defendant on the second cause, and it is apparent that 
no amendment could be made to render the defendant liable thereon to the plaintiff. 
Therefore the plaintiff has not suffered injurv to his rights by the dismissal of the 
second count, for want of jurisdiction, even though it was technical error. 

Tt is therefore recommended that the judgement of the trial court be reversed as 
to the first cause of action, based on the contract of insurance, and affirmed as to 
the dismissal of the second cont on the written contract. 

Shackelford and Dickson, CC., concur. 


~<a 


RHODES v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
(THOMAS, INTERVENER). 


(Supreme Court of Oregon. Nov. 20, 1923.) 
220 Pacific Reporter, 736. 


1, INSURANCE RULES OF COMPANY INSURING ITS EMPLOYEES 

ARE PART OF CONTRACT OF INSURANCE. 

Whatever rules an employer, insuring its employees under a group policy of 
insurance, promulgates concerning the insurance of its employees, are a part of the 
contract of insurance, and are as binding upon the parties as any other provision in 
the contract. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 
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2. INSURANCE — APPOINTMENT OF BENEFICIARY BY INSURED IS 
VOID, IF IT IS MADE CONTRARY TO STATUTE. 


If a statute defines the class of persons who are eligible to appointment as bene- 
ficiaries and also specifies the person to whom insurance moneys shall be paid in the 
event insured has named an ineligible person as his beneficiary, the insurer cannot 
waive the statute, and the appointment of an ineligible person is invalid. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


3. INSURANCE — IF BENEFICIARY NAMED IS NOT ELIGIBLE UNDER 
INSURER’S RULES, INSURER CANNOT WAIVE RULE AND PAY 
PROCEEDS TO SUCH BENEFICIARY. 

If an insurance policy is governed by a rule of the insurer defining the class 
of persons eligible to appointment by insured, and declaring that if the insured 
names an ineligible person as beneficiary the insurance moneys shall be paid to a 
person coming within a prescribed class, the insurer cannot waive the rule and pay 
the moneys to an ineligible person named as beneficiary by insured. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


4. INSURANCE — OBJECTION TO BENEFICIARY WAIVED BY PAY- 
MENT OF MONEY INTO COURT; ADMINISTRATOR OF DECEASED 
INSURED COULD NOT COMPLAIN OF INSURED’S DESIGNATION 
OF BENEFICIARY. 


Where the rules of a company insuring its employees under a policy of group 
insurance provided that an emplovee might designate any person as his beneficiary, 
subject to the right of the company in its discretion to approve such appointment if 
the designated beneficiary was not related to or dependent upon insured, and the 
policy provided that if there was no designated beneficiary surviving, payment 
would be made to the executors or administrators of the insured, held, that where 
an insured designated his divorced wife as beneficiary, and she survived him, the 
insurance: company waived whatever right it might have had arising out of the 
employer’s rules by paying the money into court, and that the administrator of in- 
sured could not complain of insured’s designation of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


5. INSURANCE — IF NAMED BENEFICIARY IS WHOLLY INELIGIBLE, 
INSURED’S ADMINISTRATOR MAY COMPLAIN. 


If the named beneficiary of a policy is wholly ineligible, irrespective of consent 
or waiver by insurer, and the policy provides that the insurance proceeds must be 
paid to the administrator if the apvointed beneficiary prove ineligible, the adminis- 
trator may complain of the ineligibility of the named beneficary. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


In Bank. 


Appeal from Circuit Court. Multnomah County; H. H. Belt, Judge. 

Action by J. B. Rhodes, as administrator of the estate of George W. Walker, 
deceased, against the Equitable Life Assurance Society of the United States, in 
which Addie M. Thomas. formerly Addie M. Walker, intervened. Judgment for 
intervener, and plaintiff appeals. Affirmed. 


This controversy relates to the proceeds of a life insurance policy or certifi- 
cate insuring the life of George W. Walker, who is now deceased. George W. 
Walker and Addie M. Walker. now Addie M. Thomas, were married at Riverside, 
Cal., on March 10, 1901, and they continued to be husband and wife until July 13, 
1919. No children were born as a result of the marriage. The wife commenced 
in a district court of Utah a suit for divorce against the husband on the ground 
of nonsupport; and on January 13, 1919, she was granted an interlocutory decree 
of divorce which became absolute on July 13, 1919. In addition to the decree of 
divorce, a judgment was rendered against George W. Walker for attorney’s fees 
and costs of the suit; and this judgment is still unsatisfied. 





334i, Insurance Law Journal, Vol. 62. | Mar., 1924 


In January, 1917, the Equitable Life Assurance Society of the United States, a 
corporation engaged in the business of life insurance, issued to the Oregon-Wash- 
ington Railroad & Navigation Company. a corporation, a policy of group insurance 
by virtue of which the insurance company insured the lives of certain of the em- 
ployees of the railroad company for the respective amounts specified in the indivi- 
dual certificates issued to such employees. 

George W. Walker had for some time prior to May 30, 1920, been employed 
by the railroad company as a brakeman and conductor, and by virtue of such em- 
ployment he was entitled to receive, without cost to him, the benefits of life insur- 
ance under the employing railroad company’s insurance plan for employees; and 
accordingly, under date of May 30, 1920, he applied for such insurance by signing 
the following statement: 

“Union Pacific System. 

“Insurance Plan for Employees. 
“Oregon-Washington Railroad & Navigation Company. 
“(Employing Company.) 

“Employee’s Statement. 

“My full name is George William Walker. 

“T entered service of Union Pacific System at (place) Portland (date) 25th 
March (month), 1918 (year). 

“IT am now employed in operating department; capacity, Brkman & Condr., at 
Portland (city or town), Multnomah (county), Oregon (state). 

“My residence is No. New Houston Hotel (street), Portland (city or town), 
Mult. (county), Oregon (state). 

“T was born at St. Albans (place), Franklin (county), Vermont (state), on 
the 24th of June, 1867. 

“Be sure to ascertain correct date of birth (day, month, year). Sex, male. I 
am married (state here whether single, married, or widowed). 

“Make life insurance payable to Addie Walker (insert here full name of bene- 
ficiary), wife (state relationship to applicant), New Houston Hotel, Portland, 
Oregon (give beneficiary’s address, if other than that of applicant), if living at my 
death, with the right reserved to change beneficiary. It is expressly understood and 
agreed that all liability and obligation under the aforesaid policy, if issued, shall 
cease and determine immediately upon the termination of my employment with my 
employer, as named above.” 


There was issued and delivered to George W. Walker a paper labeled: 


“Certificate of life, accident and health insurance under group policies issued 
by the Eouitable Life Assurance Society of the United States and the Continental 
Casualty Company.” 


The paper consists of four pages: the last two of which relate narticularlv to 
accident and health insurance furnished by the Continental Casualty Company. We 
are not now interested in the last two pages and no notice will, be taken of them. 
On the first page of this paper the railroad company certifies that George W. 
Walker was entitled to life insurance under the railroad’s company insurance plan 
for employees, and that the life insurance is furnished by the Equitable Life As- 
surance Society of the United States, and is payable to “his wife, Addie Walker. 
if surviving the insured, subject to change of beneficiary by indorsement on the” 
policy. The first page also contains the following: 

“The insurance is subject to the provisions contained in the ‘said certificates of 
the insurance companies and to the rules and regulations issued by the railroad and 
navigation company governing its said insurance plan. The premiums are paid by 
the railroad and navigation company. 

“All such insurance will cease immediately upon the termination of service 
with the Oregon-Washington Railroad & Navigation Company, without regard to 
the cause of such termination.” 


The second page of the paper contains what for the purposes of this case may 
be designated as the contract of the insurance company. This contract so far as it 
is material here, is as follows: 
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“The Equitable Life Assurance Society of the United States has insured the 
lives of certain employees of the Oregon-Washington Railroad & Navigation Com- 
pany by a policy of group insurance issued and delivered to the said company. Un- 
der and subject to the terms and conditions of said policy, the life of the insured 
named on the first page of this certificate is insured in the amount of one year’s 
wages, not to exceed in any case $2,500 nor to be less than $500, payable if death 
occur while in the employment of the said Oregon-Washington Railroad & Naviga- 
tion Company, during the continuance of said policy, in twelve equal monthly pay- 
ments to the beneficiary designated by said insured; subject to the right of the in- 
sured to change the beneficiary. 

“Tf there be no designated beneficiary surviving at the death of the insured, 
payment will be made to the widow or widower of said insured, as the case may be, 
if any surviving, otherwise to the executors or administrators of the insured. * * *” 


Certain rules and regulations of the Union Pacific System—Oregon-Washing- 
ton & Navigation Company—governing certificates of insurance were in force and 
effect on May 30, 1920, and until the death of George W. Walker. Rule 11, which 
was one of the rules in force, is as follows: 


“For the purpose of the life insurance an employee may designate as benefi- 
ciary any person who is related to the employee either by blood or marriage, or 
who is wholly or partially dependent upon him although not a relative, and only 
such a person; except that in case an employee desires to designate as beneficiary 
a person not a relative or dependent, the employing company in its discretion may 
approve such designation. * * *” 


At some time subsequent to May 30, 1920, Addie M. Walker remarried, and 
her name now is Addie M. Thomas. George W. Walker died intestate on Decem- 
ber 25, 1921, while in the employ of the railroad company and while the insurance 
policy or certificate was in force. Addie M. Walker, now Thomas, was the only 
wife George W. Walker ever had; and he had never made nor attempted to make 
any change in the beneficiary designated in his policy. 

J. B. Rhodes as administrator of the estate of George W. Walker, deceased, 
began an action against the insurance company to recover $1,488, the amount paya- 
ble on the insurance certificate or policy. The insurance company appeared and 
showed that the administrator and Addie M. Thomas were each claiming the amount 
due on the policy. The insurance company admitted that it was liable either to the 
administrator or to Addie M. Thomas in the full sum of $1,488, and, upon deposit- 
ing that amount with the court, the insurance company was discharged from lia- 
bility. Addie M. Thomas intervened and asserted that she was entitled to the 
moneys. The litigation then proceeded with the administrator and Addie M. Thomas 
as the only contestants. The circuit court ruled that Addie M. Thomas was entitled 
to the moneys. The administrator appealed. 


Frank C. Hanley, of Portland, for appellant. 
Barnett H. Goldstein, of Portland, for respondent. 


Harris, J. (after stating the facts as above). [1] Whatever rules the railroad 
company promulgates concerning the insurance of it emplovees are a part of the 
contract of insurance. and are, stating the rule broadly ‘as binding uvon the parties 
as any other provisions in the contract. Independert Foresters v. Keliher, 36 Or. 
501, 510, 59 Pac. 324, 1109, 60 Pac. 563, 78 Am. St. Rep. 785. The plaintiff invokes 
this general doctrine and says that rule 11 is a part of the contract; and then. after 
making rule 11 a part of the contract, the plaintiff argues that Addie M. Walker 
was ineligible, and that the designation of her as the beneficiary was invalid, with 
the result that the administrator is entitled to the moneys. Policies issued by mu- 
tual benefit and fraternal insurance societies are frequently limited and controlled: 
by a state statute or by’a rule of the society defining and limiting the class of per- 
sons who may be designated as beneficiaries and declaring that the insurance moneys 
shall not be paid to an ineligible person; and such statutes or rules are usually fet- 
tererd by another provision to the effect that, if the person who is designated as the 
beneficiary is found to be ineligible, the insurance moneys shall be paid to some per- 


22 Vol. LXII. 
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son or persons who belong to a specified class Under the terms of such policies 
the insurer in effect says to the insured: 

“You may designate the beneficiary, but in doing so you must name some per- 
son who under the statute or rule is qualified to be a beneficiary If, instead of 
designating a qualified person, you name an ineligible person, the statute or the 
rule will by its own force ignore your designation and will name as the beneficiary 
whoever happens to belong to whatever class is specified by such statute or rule as 
the class entitled to the insurance moneys.” 


[2, 3] Obviously, if a statute defines the class of persons who are eligible to 
appointment. as beneficiaries and also specifies the person or persoris to whom in- 
surance moneys shall be paid in the event the insured has named an ineligible per- 
son as his beneficiary, the appointment made by the insured is invalid and void; and, 
furthermore, the insurer cannot waive the statute. We may, assume, too, that if 
the policy is governed only by a rule of the insurer defining the class who are eligi- 
ble to appointment by the insured, and declaring that, if the insured names as the 
beneficiary an ineligible person, the insurance moneys shall be paid to a person or 
persons coming within a prescribed class, the insurer cannot in such a situation 
waive the rule and pay the moneys to the ineligible person appointed by the insured 
as the beneficiary. All the following precedents relied upon by the plaintiff involve 
a state statute or a rule or both a statute and a rule like the ones above mentioned. 
Anderson v. Royal League, 130 Minn. 416, 153 N. W. 853, L. R. A. 1916B, 901, 
Ann. Cas. 1917C, 691; Logan v. Modern Woodmen of America, 137 Minn. 221, 163 
N. W. 292, 2 A. L. R. 1676; Bush v. Modern Woodmen, 182 Iowa, 515, 152 N. W. 
31, 162 N. W. 59; Supreme Lodge O. M. P. v. Dewey. 142 Mich. 666, 106 N. W. 
140, 3 L. R. A. (N. S.) 334, 113 Am. St. Rep. 596, 7 Ann. Cas. 681; O’Brien v. 
Massachusetts Catholic Order of Foresters. 220 Mass. 79, 107 N. E. 400: Murphy 
v. Nowak, 223 Ill. 301, N. E. ,. 7L. R. A. (N. S.) 393; Gregory v. Sovereign 
Camp W. W., 104 S. “ae 89 S 391. Modern Woodmen v. Comeaux, 79 Kan. 
493, 101 Pac. 1. 25 L. R. A. (N. ) 814, 17 Ann. Cas. 865; Britton v. Supreme 
Council, 46 N. J. Eq. 108 18 Atl. 675, 19 Am. St. Rep. 376. 

[4. 5] However, the facts in the instant case clearly distinguish it from the 
precedents relied upon by the plaintiff. Under the terms of rule 11 the employee 
may as a matter of right, and uncontrolled by the discretion of the railroad com- 
pany, designate any person who is related to the employee or who is wholly or par- 
tially dependent upon him. The rule does not declare that only such a person is 
eligible to receive the insurance moneys, nor does this rule or any provision of the 
contract of instirance declare that if an ineligible person is named insurance mon- 
eys shall be paid to some other person specified by rule or by the policy. Rule 11 
expressly provides that the employee may designate anv person as his beneficiary, 
and, although this rieht of appointment is limited and controlled by the right of the 
emploving company in its discretion to approve such appointment if the designated 
beneficiary is not related to or dependent pon the insured. the rule does not de- 
clare that a rerson who is neither a relative nor a dependent is ineligible to ap- 
pointment. The contract of insurance goes no further than to say that— 

“Tf there be no designated beneficiary surviving at the death of the insured, 
payment will be made * * * to the executors or administrators of the in- 
sured.” 


There was a designated beneficiary surviving. See Taylor v. Hair (C. C.) 112 
Fed. 913; Wolfstern v. Pennsylvania Railroad Go.. 76 N. T. Eq. B, 74 Atl. 533; 
Smith v. B. & O. Railroad Co., 81 Md. 412, 32 Atl. 181. There is nothing in the 
contract of insurance preventing the insurance company from waiving any right 
that it might have arising out of rule 11; and the company has waived any right 
it might have had by paying the money into court. Woodmen of the World v. Rut- 
ledge, 133 Cal. 640, 65 Pac. 1105; Titsworth v. Titsworth, 40 Kan. 571, 20 Pac. 213; 
Hall v. Allen, 75 Miss. 175, 22 South. 4, 65 Am. St. Rep. 601. If it be said that the 
rule is for the benefit and protection of the railroad company, the plaintiff cannot 
step into the shoes of the railroad company and complain for it. Pleasants v. Loco. 
Eng. Mut. L,, etc., Ass’n. 70 W. Va. 389, 73 S. E. 976, Ann, Cas. 1913E, 490. The 
railroad company is not attempting to prevent the appointed beneficiary from re- 





Life. ] Peterson v. Modern Woodmen of America. 337 


covering. If, by a rule of the railroad company or by some other express provi- 
sion in the contract of insurance, the intervener, had not been eligible to appoint- 
ment at all, and if the rule or express provision in the contract of insurance de- 
clared that the insurance moneys must be paid to the administrator in the event 
the appointed beneficiary proved to be ineligible, then the plaintiff could complain. 
Logan v. Modern Woodmen of America, 137 Minn. 221, 163 N. W. 292,2 A. L. R. 
1676; Sanders v. Grand A. O. U. W., 153 Ill. App. 7; Supreme Lodge F. B. v. Price, 
27 Cal. App. 607, 150 Pac. 803. But such is not the situation presented by the in- 
stant case. The record is devoid of any fraud unless it can be said that the desig- 
nation of Addie M. Walker as “wife” was a fraud upon the railroad company. For 
aught that appears in the record, however, the insured may have been entirely free 
from any actual intent to deceive or to defraud the railroad company. But the rail- 
road company is not complaining, and, as already stated, the plaintiff cannot oc- 
cupy the shoes of the company and complain for it. The instant case does not in- 
volve any question of public policy such as possibly could be urged where the in- 
sured and the beneficiary have been unlawfully living together. 

The conclusion of the trial court is affirmed. 

Burnett, J., took no part in the decision of this case. 


————_ - ae 


PETERSON v. MODERN WOODMEN OF AMERICA. (No. 17920.) 
(Supreme Court of Washington. Dec. 10, 1923.) 
220 Pacific Reporter, 809. 


1. INSURANCE— BREACH OF BY-LAW BY INTEMPERANCE WAIVED 
BY SUBSEQUENT RETENTION OF DUES. 


A fraternal society declaring by its by-laws that the certificate of a member 
becoming intemperate in the use of liquors “shall by such acts become * * * 
void,” that no local camp or officer may waive a by-law, that no information ob- 
tained by any local officer shall be construed as knowledge to the head camp, and 
that retention of dues and assessments shall not constitute a waiver, is liable on a 
certificate where, through a local officer, it received and retained dues and assess- 
ments which were transmitted to the home office with local officers’ knowledge that 
the member had for two years been intemperate in the use of intoxicating liquors, 
upon the theory of ratification and estoppel against the society, because under the 
law of agency the collecting officer’s knowledge was the knowledge of the society, 
notwithstanding the by-laws and contract. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
2. INSURANCE—KNOWLEDGE OF AGENT IS KNOWLEDGE OF SOCI- 
ETY. 


The knowledge of a local officer of a fraternal benefit society receiving dues 
and assessments is the knowledge of the society, without regard to whether he com- 
municated the facts to it, although a by-law provides otherwise. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


3. INSURANCE—STATUTE NOT IN CONFLICT WITH RULE THAT SO- 
CIETY ESTOPPED TO DENY BREACH OF BY-LAW AFTER RE- 
TAINING DUES. 

While Rem. Comp. Stat. § 7278. permits a fraternal benefit society to provide 
that local officers may not waive its by-laws, such statute is not in conflict with the 
rule of agency that the knowlege of a local officer that a member violated a by-law 
is the knowledge of the society, and that being in possession of that knowledge, if 
it thereafter receives and retains assessments and dues transmitted by a local officer, 
it thereby ratifies the acceptance by its agent and is estopped from denying liability. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
Bridges, J., dissenting. 
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Department 2. 

Appeal from Superior Court, Pierce County; M. L. Clifford, Judge. 

Action by Eda Peterson against the Modern Woodmen of America. From a 
Judgment for defendant, plantiff appeals. Reversed, with instructions. 


Louis J. Muscek and Blackburn & Gielens, all of Tacoma, for appellant. 
J. Chas. Dennis, of Tacoma, Truman Plantz, of Warsaw, Ill, and Geo. H. Davis,, 
of Rock Island, Ill., for respondent. 


MITCHELL, J. This is an action on a benefit certificate issued to Oscar Peterson 
by the Modern Woodmen of America, a fraternal society. His surviving wife, Eda 
Peterson, named as beneficiary in the contract, brought the suit and had appealed 
from a judgment against her. 

The case is presented on the findings of fact, to which no exceptions were taken. 
Exceptions in writing were filed to the conclusions of law. 

The material findings of fact are in effect as follows: 

(1) The decedent became a member of the order and took out the contract of 
beneficial insurance on August 31, 1909; his wife, the plaintiff, being named as the 
beneficiary. 

(2) By the terms of the contract the by-laws of the society became a part of 
the contract of insurance. 

(3) The by-laws provide: 


“Sec. 18. Prohibition Against Intemperance-—If any member of this society, 
lteretofore or hereafter adopted, shall become intemperate in the use of intoxicating 
liquors, or in the use of drugs or narcotics, or if his death shall result directly or 
indirectly from his use of intoxicating liquors, drugs or narcotics, then the certifi- 
cate held by said member shall, by such acts, become and be absolutely null and void, 
and all payments made thereon shall be thereby forfeited.” 

“Sec. 44. No Waiver of Any By-Laws-—No officer of this society, except as 
provided in section 123 hereof, nor any local camp or officer, or member thereof, is 
authorized or permitted to waive any of the provisions of the by-laws of this society 
which relate to the contract, between the member: of the society, whether the same 
be now in force or Hereafter enacted, ‘Neither shall any knowledge or information 
obtained by, nor notice to any local camp or officer or member thereof, or by or to 
any other person, be held or construed to be knowledge of or notice to the head 
camp or the officers thereof, until after said information or notice be presented in 
writing to the head clerk of the society.” 

“Sec. 65. No Waiver by Retention of Assessments or Dues.—The retention by 
the society of any assessment or dues paid either before or after the death of any 
member for his reinstatement, or of any assessment or dues paid subsequently thereto, 
shall not constitute a waiver of any of the provisions of these by-laws.” 

“Sec. 279. No Local Camp or Officer Thereof, Shall Waive By-Laws—No 
local camp or any of the officers thereof shall have the right or power to waive any 
of the provisions of the by-laws of this Society.” 


(4) Soon after joining the order, the decedent became intemperate in the use 
of intoxicating liquors, and for about two years before his death his use of them 
became so excessive that it interfered with his business and disrupted his domestic 
relations to the extent that his wife brought an action for divorce against him on 
the ground that he had been guilty of habitual intemperance for more than a year. 
At the conclusion of the hearing of the divoce action on January 25, 1921, the court 
orally found the allegations of the complaint to be true and directed findings of fact, 
conclusion of law, and a decree to be prepared accordingly. That about two hours 
thereafter he went to the home of his wife, and after a short conversation shot 
himself, causing his death on the following day. 

(5) The fact that the decedent had been intemperate in the use of intoxicating 
liquors and for two years prior to his death used them to excess was known to 
some individuals, the clerk and some of the officers of the local camp of the de- 
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fendant order, of which local camp decedent was a member; but that no action 
thereon was taken by the local camp nor was any of such facts reported to the head 
camp of the order, nor to any officer thereof. The decedent, at all times, paid all 
dues and assessments required and called for by his membership in the order and 
under the contract of insurance, and such payments were received by a proper officer 
of his local camp and transmitted in‘ due course to the proper officer of the head 
camp. 

Finding No. 3 is not set out herein because we agree with the statement con- 
tained in one of the court’s conclusions of law that the matter contained in that 
finding is immaterial to the decision of the case, except to state that it appears there- 
from that the clerk of the local camp was the proper officer to receive assessments 
and dues from the members. 

The principal contention of the respondent, that manifestly was approved by the 
trial court, is that the decedent’s intemperate and excessive use of intoxicating liquors 
constituted a breach of his contract and rendered it inoperative and void; and that 
by the terms of the contract and the provisions of section 7278, Rem. Comp. Stat., 
the failure of the local camp to act upon the knowledge of decedent’s intemperance 
and its failure to communicate that intemperance to the head camp of the order did 
not constitute a waiver or waivers of the provisions of the contract, and that the 
acceptance of assessments and sums due under the contract did not constitute a 
waiver of its terms and conditions. 

[1, 2] Whatever may be the rule in other jurisdictions, cases which have been 
freely cited and urged upon us by the respondent, it appears that the cases of Schus- 
ter v. Knights and Ladies, etc., 60 Wash. 42, 110 Pac. 680, 140 Am. St. Rep. 905, 
and Shultice v. Modern Woodmen of America, 67 Wash. 65, 120 Pac. 531, are de- 
cisive of this case in favor of the appellant, unless section 7278, Rem. Comp..Stat., 
has sufficient effect and application to overcome the rule of those decisions. The 
Schuster Case was one wherein the by-laws of the society became a part of the con- 
tract of insurance. They provide that the certificate of each member should ipso 
facto stand suspended, without notice, if his assessment was unpaid the last day of 
the month; that no right under it could be restored until it had been duly reinstated, 
which might be done within 60 days from the date of suspension by payment of all 
arrearages, provided “that he be in good health at the time of reinstatement; pro- 
vided further, that the receipt and retention of such assessments or dues in case the 
suspended member is not in good health shall not have the effect of reinstating said 
member or of entitling him or his beneficiaries to any rights under his benefit certifi- 
cate.” The by-laws further provided: 


“*The National Council shall not be liable for the illegal receipt of arrears of 
beneficiary or reserve fund, or National Council general funds or assessments, from 
suspended members, and the regeiving of any such arrears and receipting therefor 
by any officer of a subordinate council and the reinstatement of any suspended mem- 
ber except as provided in the laws of the order, shall not be binding on the National 
Council ;’ and that a member in default in the payment of his assessments for more 
than sixty days and less than six months can only be reinstated by the payment of 
all arrearagies, and by presenting a health certificate approved by the company’s na- 
tional medical examiner.” 


Upon the facts in the case it was held that such a society ratifies the acceptance 
of dues and is estopged from claiming that the member was not reinstated within the 
time limit by payment.if the member was in good health, where the society had no- 
tice at the time that the member was not in good health, and the society nevertheless 
retained the payments for over a year after the death and did not tender repayment 
until after suit was commenced. Concerning the by-laws which provided that the 
receipt and retention of dues of a member not in good health shall not reinstate the 
member it was said: 


“We are not unmindful of the languagle of the by-law quoted, but we are un- 
willing to stand sponsor for a principle of law which would uphold such a stipulation. 
The language seemingly has reference to the retention of assessments by local offi- 
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cers. But if it includes the netention by the respondent, the injustice of the provi- 
sion is too glaring to receive judicial sanction.” 


And further it was held that a local secretary, authorized to collect assessments, 
is the agent of the society. , ; 7 
In the case of Shulticc v. Modern Woodmen of America, supra, it was said: 


“The by-laws provide that a beneficial member who shall fail to pay a benefit 
assessment on or before the last day of the month following the levy.thereof ‘shall 
ipso facto become suspended, and during such suspension his benefit certificate shall 
be absolutely null and void.’ They further provide that any member so suspended 
may be reinstated within sixty days from the date of suspension, by a payment of 
all arrearages, including current assessments, etc., provided he be in good health at 
the time of the reinstatement; ‘provided, further, that the receipt and retention of 
such assessments or dues in case the suspended neighbor is not in good health or is 
engaged in any such prohibited occupation shall not have the effect of reinstating said 
member or entitling him or his beneficiaries to any rights under his benefit certificate.’ 
* * * The by-laws also provide that no local camp, nor any of its officers, shall 
have the power to waive any by-law, and that the clerk of the local camp is the agent 
of that camp and not the agent of the society, and that no act or omission on his part 
shall create a liability against the appellant or waive any of its rights.” 


The defense in the case was suspension and that there had been no proper rein- 
statement. The opinion states: 


“The court instructed the jury that notwithstanding the provisions of the by- 
laws, the appellant is liable. upon the certificate, if it, through its local agent, received 
and retained the assessments after the suspension, with knowledge that the deceased 
was not in good health; that the knowledge of the local agent having authority to re- 
ceive and collect delinquent assessments was the knowledge of the appellant; that the 
appellant could waive the provision of the by-laws with reference to the suspension 
of a delinquent member, and that it is liable to the respondent if it received and re- 
tained delinquent assessments with knowledge of the good or bad health of the de- 
ceased.” 


Of the instruction the opinion states : 


“We think the instrution correctly states the law. The appellant as we have seen, 
is a foreign corporation. It can only act through its local camps. The clerk of the 
local camp is the officer who collects, receipts for, and transmits the assessments. The 
appellant has no other fund from which to pay its death losses, and no other means 
of collecting assessments. A corporation can act only through its officers and agents. 
This court has consistently and steadfastly adhered to the view that it will not permit 
an insurance company, whether it be an old line company or a fraternal organiza- 
tion, to change the fundamental law of agency by contract, and thus exonerate itself 
from liability for the acts of those who are in fact and law its agents.” 


Many cases on the subject are then cited and reviewed, and among others the case 
of Hart v. Niagara Fire Ins. Co., 9 Wash. 620, 38 Pac. 213, 27 L. R. A. 86, as fol- 


lows: 


“If, under the legal, well-established and universally understood definition of 
agency, the solicitor is in law and in fact the agent of the company, it should not be 
allowed to escape its responsibilities by a simple device of words which flatly contra- 
dict the true meaning of the contract.” 


Following the review of the cases the opinion states: 


“It follows, we think, as a corollarv, that the knowledge of the local agent will 
be conclusively held to be the knowledge of the appellant without regard, to whether 
he communicated the facts to it. Any other view would destroy the benefit flowing 
from the fact of notice to the agent.” 


Then by way of conclusion upon the facts it was said: 
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“The appellant, with knowledge of the suspension of the deceased, and with 
knowledge through its agent of the fact that the deceased was insane, accepted the 
assessments for the months of June, July, and August, in the month of September, 
and thereafter accepted and retained his monthly assessments to the date of his death. 
This clearly constituted a waiver of the by-laws limiting the right to reisntatement to 
those in good health.” 


The opinion then repeats the holding in the Schuster Case with reference to the 
provision of a contract attempting to repudiate the legal effect of the retention of as- 
sessments, and finally the observation is made that while there are authorities cited to 
the contrary, from other jurisdictions, “this court, however, as we have seen, has 
held from the beginning that it will determine both the question of agency and the 
power of the agent from the actual, rather than the fictitious, relations of the. par- 
ties.” 

The two cases and others therein cited are authority for the rule that a certificate 
of fraternal insurance which becomes suspended, and therefore absolutely null and 
void, by the terms of the contract, just as in the present case the excessive use of in- 
toxicating liquors by a member shall cause his certificate to become and be absolutely 
null and void, by the terms of the contract, may be reinstated in spite of facts that 
prohibit it under the terms of the contract, if those facts are known to the collecting 
officer of the local camp who collects subsequent assessments and dues that are trans- 
mitted to and retained by the home office, upon the theory of ratification by and es- 
toppel against the society because, under the law of agency, the knowledge of the 
collecting officer of the local camp is the knowledge of the society, and that, notwith- 
standing an attempt to provide otherwise in the contract. It is said of the knowl- 
edge of the clerk of the local camp that it will be conclusively held to be the knowl- 
edge of the society without regard to whether he communicated the facts to it. 

Nor does the fact that the contract, through the by-laws of the society, provides 
that the knowledge of or notice to an officer of the local camp, or of any other per- 
son, be held or construed to be knowledge of or notice to the head camp or the of- 
ficers thereof until after such information or notice be presented in writing to the 
head clerk of the society, in any way change the result. Who shall present the in- 
formation or notice in writing to the head clerk of the society? The contract of the 
parties and the findings of fact are silent upon that subject. Surely it is not to be 
supposed that the defaulting member shall do so, nor that an interloper shall. The 
clerk of a local camp is one of its-officers. In this case such clerk had knowledge of 
the facts in question. If the clerk is supposed to furnish the information to the head 
clerk of the society, who is responsible if he neglects to do so? Whose agent is he? 
We have seen that he is the agent of the company even though the contract with 
a member should attempt to speak to the contrary. The situation presented by such 
terms of a contract is altogether equivalent to saying that the knowledge of a 
general agent is not the knowledge of his principal unless and until the general agent 
gives the information in writing to his principal. The company shall not be allowed 
to escape its responsibilities by a simple device of words which flatly contradicts the 
true meaning of the contract. 

[3] Appellant calls attention to section 7278, Rem. Comp. Stat.; section 225 
of the Insurance Code, Laws 1911; and then referring to the provisions of the by- 
laws of respondent upon the subject of waiver by a local member or officer, counsel 
say in their brief: 

“So far as we have been able to ascertain, this court has not spoken on this ques- 
tion since the enactment of the statute referred to and we have no doubt that the 
court will decide that, notwithstanding its previous holdings, it is bound by the 
statute to hold that said by-law is valid.” 


The statute is as follows: 

“The constitution and laws of the society may provide that no subordinate offi- 
cers or members shall have the power or authority to waive any of the provisions 
of the laws and constitution of the society, and the same shall be binding on the 
society and each and every member thereof and on all beneficiaries of members.” 
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Very clearly it refers to the power or authority of a subordinate body, its officers 
and members, to waive any of the provisions of the laws and constitution of the 
society. There is no conflict, however, between the statute and our decisions. It 
must be kept in mind that the great, outstanding thought of the decisions in question 
is, not one of waiver at the instansce of a subordinate lodge or officer, but, on the 
contrary, the positive assertion that by force of the dominating law of agency the 
knowledge of the particular officer of a subordinate lodge or camp is necessarily the 
knowledge of the head camp or society, and that, being in the possession of that 
knowledgic, if the society thereafter receives and retains assessments and dues 
transmitted to it after being collected by the subordinate officer or agent, it thereby 
ratifies the acceptance by its agent of those assessments and dues and is estopped 
from denying liability. Or, if the word, “waiver” (so often employed in this class 
of law for the word “estoppel”) must be used, it is a case wherein the society itself, 
and not the subordinate camp or officer, because of the society’s own knowledge and 
conduct, through the knowledge and conduct of its agent, will not be permitted to 
say that it has not waived the provisions of the contract the breach of which by a 
member would otherwise defeat a right of recovery on behalf of the heneficiary. 

Lastly, it it claimed by the respondent that there has been no waiver of its sec- 
ond defense, namely, that Peterson’s death resulted directly or indirectly from his 
intemperance. There was no such finding by the trial court. 

Reversed, with directions to enter judgment for the appellant. 

Main, C. J., and Fullerton and Pemberton, JJ., concur. 


Brinces, J. (dissenting). Parties may contract as to the extent of the agency 
of a third party. Here they have contracted that the local clerk should be the agent 
representing both the appellant and the respondent in receiving assessments and dues. 
They have also expressly contracted that the clerk shall not be the agent of the 
appellant as to information he may receive concerning the intemperate habits of the 
deceased. The by-laws (which were made a part of the certificate of insurance) ex- 
pressly so provided, for they state that— 


“Neither shall any knowledge or information obtained by nor notice to any local 
camp or officer or member thereof * * * be held or construed to be knowledge 
of or notige to the head camp or the officers thereof.” 


The parties having so expressly contracted, and having the right, in my opinion, 
so to do, I am unable to concur in the views of the court. I therefore dissent. 
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FIRE. 


ALLIANCE INS. CO. er at. v. ENDERS. (No. 4008.) 
(United States Circuit Court of Appeals, Ninth Circuit. November 12, 1923.) 
293 Federal Reporter, 485. 


1. INSURANCE—INSURED MAY SHOW. WITHOUT’ REFORMING MORT- 
GAGE CLAUSE, THAT THERE’ WAS NO MORTGAGE. 


Where a policy is made payable to a mortgagee as his interest may appear it is 
entirely competent for insured to prove that there was no mortgage in fact, or that 
the mortgage has been satisfied, without any rerformation of the policy, though the 
sony provided that it would be void, if interest of insured was not truly stated 
therein. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 


2. INSURANCE—INSURED’S INNOCENT MISSTATEMENT OF INTER- 
EST HELD NO DEFENSE. 


Under Comp. St. Idaho 1919, § 5030, an essential element of the offense of false 
swearing to proofs of loss on an insurance policy is the intent to deceive, and where 
such intent was not shown, the fact that insured incorrectly stated his interest and 
that of others in the property destroyed, both before and after loss, did not pre- 
vent recovery under the policy, which by its terms was to be void in case of any 
fraud or false swearing by insured. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


3. INSURANCE — EVIDENCE HELD NOT TO SHOW WILLFUL MIS- 
STATEMENT OF INTEREST. 


In an action on a fire policy, evidence held sufficient to show that insured’s mis- 
statements of his interest in the property were not willful, or made with intent to 
deceive. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—PROOF OF LOSS CONDITION PRECEDENT; LULLING 
INSURED INTO BELIEF PROOFS OF LOSS WILL NOT BE RE- 
QUIRED ESTOPS INSURER. 


Furnishing proofs of loss within the period stipulated in the policy is a condi- 
tion precedent to recovery; but this requirement may be waived, or insurers may 
estop themselves from interposing that defense, by lulling insured into the belief 
that formal proofs will not be required. 


(For other cases, see Insurance, Dec. Dig. §§ 558[1], 612[2].) 


5. INSURANCE—ADJUSTERS’ CONDUCT HELD FOR JURY ON ISSUE OF 
ESTOPPEL. 


In an action on a fire policy, evidence that a representative of insured called on 
insurer’s adjusters and offered to furnish any documents or proofs they might re- 
quire, and that he was told adjusters would call on him if any proofs would be 
required, and that they did call on him for information, which was furnished, held 
sufficient to justify submission to jury of question whether insurers were estopped 
to deny that proofs of loss were furnished. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


6. INSURANCE—VENDEE IN POSSESSION HELD “SOLE AND UNCON- 

DITIONAL OWNER,” WITHIN POLICY. 

A vendee in possession under agreement unconditionally binding him to buy 
and pay for the property is the “sole and unconditional owner,” within that term 
as used in fire insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 
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In Error to the District Court of the United States for the Eastern Division of 
the District of Idaho; Frank S. Dietrich, Judge. 

Separate actions by Theodore Enders against Alliance Insurance Company, 
against the British & Federal Underwriters of the Norwich Union Fire Insurance 
Society, against the Commercial Union Assurance Company, Limited, and against 
the Star Insurance Company of America. Judgments for plaintiff, and defend- 
ants bring error. Affirmed. 


George F. Shelton; of Butte, Mont., Finis Bentley, of Pocatello, Idaho, and 
Howard Toole and Brice Toole, both of Butte, Mont., for plaintiffs in error. 

B. W. Davis, D. W. Standrod, Standrod & Standrod, and T. D. Jones, all of 
Pocatello, Idaho, for defendant in error. 


Before Gilbert, Ross, and Rudkin, Circuit Judges.. 


Rupkin, C. J. The plaintiff in the court below brought four separate actions 
against four insurance companies on four separate contracts of insurance. The 
policies and pleadings in the several actions were the same, and by consent of par- 
ties the four cases were consolidated for the purposes of trial. Each policy con- 
tained the following mortgage clause: 


“Loss, if any, on buildings alone, subject, however, to all the terms and condi- 
tions of this policy, payable to Fred J. Kiesel estate, mortgagee and assured.” 


Also: 
“Loss or damage, if any, under this policy on buildings alone, shall be pay- 
able to Fred J. Kiesel estate, mortgagee (or trustee) as interest may appear.” 


But the complaint averred that the Kiesel estate was not a mortgagee or 
trustee at the time of the issuance of the policy or thereafter. and had no interest 
in the property or in the insurance. Each policy also contained the usual provi- 
sions found in the standard policy: First, that the policy should be void if the in- 
sured concealed or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning the insurance or the subject thereof, or if the interest of 
the insured in the property was not truly stated, or in case of. any fraud or false 
swearing by the insured touching any matter relating to the insurance or the sub- 
ject thereof, whether before or after the loss; second, that if a fire occurred the 
insured should immediately give notice of any loss in writing, and should, within 
60 days after the fire, render a statement to the company, signed and sworn to by 
the insured, stating his knowledge and belief as to the time and origin of the fire, 
the interest of the insured and all others in the property. and other matters not 
material here, and that no suit or action on the policy should be sustainable at law 
or in equity until after full compliance with the foregoing requirement; third, that 
the entire policy, unless otherwise provided by an agreement indorsed thereon or 
added thereto, should be void if the interest of the assured was other than uncon- 
ditional and sole ownership. Breaches of these several conditions or provisions 
were averred in separate defenses contained in the answer. Upon trial, the plain- 
tiff had judgment in the several cases, and the defendants have sued out the present 
writs of error. 

The following brief statement is deemed sufficient to a proper understanding 
of the principal assignments of error: At the time of the insurance the legal title 
to the insured property stood in the name of the Natural Mineral Water Company, 
a corporation. Some three years before the insurance was taken out, the defend- 
ant in error had some negotiations with W. A. Clark and Fred J. Kiesel looking 
to a purchase of the property. Clark was vice president of the company, and Kiesel 
a director. What, if any, other office Kiesel held in the company, does not appear, 
aside from the fact that he took the principal part in conducting the negotiations 
in question. As a result of these negotiations a deed was executed on behalf of 
the corporation and placed in escrow, to be delivered upon the payment of the pur- 
chase price of $4,000. The defendant in error then entered into possession of the - 
property, made valuable improvements, and paid the taxes and interest on the pur- 
chase price. How the mortgage clause came to be inserted in or attached to the 





Fire. | Alliance Ins. Co. et al. v. Enders. 345 


policies does not appear, as the court below excluded any explanation on the part 
of the defendant in error, and no testimony, or explanation was offered by the 
plaintiffs in error. No formal proofs of loss were submitted, but it appears from 
the testimony that one Shearman called upon the adjusters, at the request of the 
defendant in error, soon after the destruction of the property by fire, and offered 
to furnish any documents or proofs they might require; that he was informed that 
they would call upon him if any such were needed; that they did call upon him 
several times, and that the desired information was furnished. It also appears 
that the defendant in error furnished an affidavit at the request of one of the com- 
panies, in which he stated that he was the owner of the building and the land on 
which it stood, under a contract and escrow agreement from the Kiesel estate and 
Clark. and was the sole and absolute owner of the furniture and property contained 
therein, and that the Kiesel Estate had and held an interest in the property as se- 
curity in the sum of about $5,400. 

Under the pleadings and under the testimony the plaintiffs in error contend 
that there should be no recovery for the following reasons: First, because it is 
admitted in the pleadings that the policies were made payable to a mortgagee, and 
there was no mortgagee, therefore there can be no recovery at law without a re- 
formation of the policies in equity; second, because of misrepresentations and false 
swearing concerning the subject of the insurance and the interest of the insured 
and others in the property; third, because there was no proof of loss and no valid 
waiver of such proof; fourth, because the interest of the insured was other than 
unconditional and sole ownership. 

[1] 1. The first contention cannot be sustained. Where a policy is made. paya- 
ble to a mortgagee as his interest may appear, it is entirely competent for the plain- 
tiff to prove that there was no mortgage in fact, or that the mortgage has been 
satisfied, and this without any reformation of the policy. 

(2, 3] 2. In support of the claim that the defendant in error misrepresented his 
interest and the interest of others in the property and was guilty of false swear- 
ing, our attention is called to the fact that the policies were made payable to a mort- 
gagee or trustee as his interest might appear; that the defendant in error was not 
in fact the owner of the property, and that he made an affidavit to the effect that 
the Kiesel estate had an interest in the property as security. There was no repre- 
sentation that there was a mortgage on the property; the representation as to owner- 
ship or title will be considered later, and the representation as to the interest of 
the Kiesel estate and manifestly made through ignorance or mistake. The defend- 
ant in error is somewhat lacking in intelligence, or at least has little conception as 
to what is meant by such common terms as “contract,” “option,” and “mortgage.” 
He seems to have labored under the impression that some person had an interest 
in the property by reason of the fact that the purchase price had not been paid, and 
sometimes that interest was attributed to the Kiesel estate, and sometimes to the 
corporation from which he purchased. There was an entire absence of any testi- 
mony tending to show that false statements were willfully made, or that there was 
any intent to mislead or deceive. In construing section 5030 of the Idaho Compiled 
Statutes relating to proof of loss, the Supreme Court of that state said: 


“Under this statute, the intent is an essential element in the offense of false 
swearing, and it does not appear from the evidence that the false statement in 
the proof of loss was knowingly made by plaintiff.” Carroll v. Hartford Fire Ins. 
Co., 28 Idaho. 466 154 Pac. 481, 985, 989. 


The instruction in this case conforms to that rule, and the verdict of the jury 
is supported by the testimony. 

[4, 5] 3. The court instructed the jury that, while the furnishing of proofs of 
loss within 60 days is a condition precedent to the right of recovery, this require- 
ment of the policies may be waived by the insurance companies, or the insurance 
companies may estop themselves from interposing that defense, and that, if the 
companies, before the expiration of the 60-day period, lulled the plaintiff into the 
belief, acting as a reasonable person, that formal proofs of loss were unnecessary, 
- that they would not be required, and that he need not go to the trouble of making 
them, and permitted him to act on that belief until after the 60 days had expired, 
then the companies would be estopped to defend under this provision of the policies. 
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This instruction is in harmony with the decision of this court in Twin City Fire 
Ins. Co. v. Stockmen’s Nat. Bank, 261 Fed. 470-476, where we said: 


“Clauses in insurance policies, prohibiting waiver unless the same is indorsed 
thereon, refer only to the provisions which enter into the contract of insurance, 
and they do not affect conditions which are to be performed after loss, such as 
furnishing proofs of loss and giving notice. These may be waived, either by ex- 
pressed words or by conduct inconsistent with an intention to enforce a strict com- 
pliance with the conditions, and which conduct is calculated to lead the insured to 
believe that the insurer does not intend to require such compliance. * * * And 
as adjuster sent to adjust a loss presumably has authority to waive proof of loss.” 


The facts here justified and required the submission of question of estoppel 
to the jury, and their verdict is controlling upon this court. 

[6] 4. Again, the court instructed the jury that, if there was a binding obliga- 
tion on the part of the vendor to sell, and a binding obligation on the part of the 
defendant in error to purchase and pay the purchase price, and the latter was placed 
in possession of the property, this would satisfy the provision of the policies as to 
unconditional and sole ownership. This instruction embodies a correct statement 
of the law, and the finding of the jury is supported by competent testimony. Wil- 
ws v. Buffalo German Ins. Co. (C. C.) 17 Fed. 63; Pennsylvania Fire Ins. Co. 

Hughes, 108 Fed. 497, 47 C. C. A. 459; Milwaukee Mechanics’ Ins. Co. v. Rhea, 
123 Fed. 9 © .C. C. Ax 13. 

[7, 8] There is some claim that there was an absence of testimony tending to 
show the authority of the parties with whom the defendant in error dealt to act 
for or bind the corporation, but we think that such authority was sufficiently shown 
by the execution of the deed, the delivery of possession, the acceptance of interest, 
and the acquiescence of the corporation in all that was done in its name. There is 
also some contention that a portion of the insured premises was used as a com- 
mercial laundry, in violation of the terms of the policy. But in answer to this we 
deem it sufficient to say that no such defense was interposed by answer, and the 
testimony in support of this claim was so meager that the court did not err in re- 
fusing to submit the question to the jury. This disposes of the principal assign- 
ments of error, and all incidental or independent assignments are without merit. 

The judgments of the court below are affirmed. 


———_ - 


MILES vy. NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA. 
(Court of Appeals of Kentucky. Nov. 27, 1923.) 
256 Southwestern Reporter, 7. 


INSURANCE—APPLICANT FOR INSURANCE BOUND BY STATEMENT 
IN APPLICATION THAT NO INSURANCE EFFECTIVE UNTIL DE- 
LIVERY OF POLICY. 

Applicant for fire insurance was bound by a statement in the application blank 
that no insurance was to become effective until the policy was issued and delivered 
though he did not read the application, and he could not rely on oral statement of 
agent that the property was insured, or that he would provide insurance, even though 
a note for the premium was given the agent. 


(For other cases, see Insurnce, Dec. Dig. § 136[1].) 


Appeal from Circuit Court, Marion County. 

Action by T. H. Miles, administrator de bonis non, against the National Union 
Fire Insurance Company of Pittsburgh, Pa. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


H. W. Rives, C. S. Hill, and S. A. Russell, all of Lebanon, for appellant. 
F. M. Drake, and Bruce, Bullitt & Gordon, all of Louisville, and W. H. Spra- 
gens, of Lebanon, for appellee. 
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Sampson, C. J. On the 14th of December, 1921, Frank Miles, as administrator 
and heir of F. H. Miles, deceased, applied to the firm of Newton & Madden, local 
agents of Appellant National Fire Insurance Company, for a policy of fire insurance 
on a dwelling house on a farm to the amount of $1,500, and for a policy of $800 on 
a barn on the same premises. The agents gave Miles an application blank to be 
filled in and signed by him. This he did and delivered it to the agents. Among other 
things, the application provided: 


“Tt is understood and agreed that this application shall not be construed as a 
contract of insurance against said company until the same shall be approved by the 
officers of the said company which approval shall be evidenced by the insurance and 
delivery of its policy.” 


It is the contention of appellant Miles that the agents of the insurance company, 
at the time of the signing of the application for insurance, verbally agreed that on 
behalf of appellee company they would insure the property of appellant, and further 
stated to him that his insurance was in force and effect. In testifying on this sub- 
ject Miles stated: 

“19. Q. No, I am talking about before that, at the time you had the talk with 
Mr. Madden about insuring the property, what was said and what was done between 
you and Mr. Madden? A. Well, he just said there was no insurance 

20. Q. I am talking about—wait a minute and understand the question. I am 
talking about when you went to Mr. Madden’s office and first asked him to insure the 
property, what did he say and what did you say on that occasion, away before the 
fire? A. Oh, he said, “All right, I'll insure it for you. * * 

“57. Q. State whether or not Mr. Madden, at the time you ae the first paper, 
made any statement to you about when your insurance should begin; if so, what 
did he say? A. He didn’t say. * * * 


While the application for insurance was sent in by the agents, no policy of fire 
insurance was issued by appellee company to appellant on the house and barn men- 
tioned; on the contrary, the company declined to issue the insurance for some rea- 
son. At the time of the signing of the application, appellant Miles executed his 
note to the agents of appellee company for the premium which would become due 
upon the policy if the application was accepted and the policy issued, and this note 
was not returned, or offered to be returned, by the agents up to the time of the fire 
which destroyed the residence in February, 1923, and indeed until after the institution 
of this action. The question in this case is, not whether a verbal undertaking to 
insure the property of appellant is or might be valid, but whether a contract of in- 
surance of any character was made between the agents and appellant Miles, whereby 
his house and barn were insured. As we have seen, the application blank which he 
signed specifically stated that no insurance was to become effective until the policy 
was issued and delivered. This application was made and signed by appellant, and 
while he says he did not read it, he must be charged with having knowledge of what 
it contained. It was his duty to read it before signing it, or at least to know its 
contents. So at the very inception of the transaction appellant Miles knew that the 
company would not become bound for insurance upon his application until the policy 
was actually issued by it. He further knew from the contents of this application 
that the agents of the company had no right or power to bind the insurance com- 
pany to pay a loss except by a written policy approved by the officers of the company 
and delivered. The power of the agents, it must be admitted, did not allow them to 
make a binder or verbal contract by which the company would be bound as by a 
policy of insurance. Being without such authority, the things they said with respect 
to the making of such a contract could not and did not bind or obligate the com- 
pany for a fire loss. 

Appellant also insists that the agents of appellee company, by the verbal state- 
ment of one of them to the effect, “We will provide you insurance; your. policy is 
all right,” or words of similar import, did not bind the company, for, as we have 
seen, appellant knew the agents were without authority to obligate the company as 
if by the policy in the absence of the issual and delivery of such a contract, 
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It is said, however, that the company is bound because appellant executed his 
notes to the agents for the premium on the policy. and this is the strongest point in 
appellant’s favor. Inasmuch as the agents had no authority, nor apparent authority, 
to bind the company on a policy of insurance until such a contract was actually is- 
sued, they could not do by indirection what they were prohibited from doing directly 
binding the company on a policy by taking a note for a premium from the applicant 
for insurance. While we recognize the right and power of insurance agents in cer- 
tain cases to bind their company by verbal contract or by a memorandum usually 
called a “binder,” as if a policy of insurance had been issued and to protect an 
applicant for insurance until the policy is actually issued, we are of the opinion that 
the facts in this case do not bring it within the rule, and the trial court did not err 
in dismissing appellant’s petition. 

Judgment affirmed. 


a 


MARTIN v. CONTINENTAL INS. CO. OF CITY OF NEW YORK. 
(No. 14878.) 


(Kansas City Court of Appeals. Missouri. Dec. 3, 1923.) 
256 Southwestern Reporter, 120. 


1. INSURANCE — FIRE POLICY CLAUSE AS TO EFFECT OF MORT- 
GAGING PROPERTY HELD WAIVED BY AGENT’S KNOWLEDGE 
AND RETENTION OF PREMIUM. 

Where insurer’s agent, who issued and countersigned the fire policy sued on, 
said, “That don’t make any difference,” when insured at time of issuance informed 
him of a chattel mortgage on the property, and later made similar remarks when 
told of a later mortgage, the clause as to the effect of mortgaging was waived, 
there being no offer to return any part of the premium. 


(For other cases, see Insurance, Dec. Dig. §§ 378[1], 392[1].) 

3. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW ADJUST- 
MENT CONCLUSIVELY BINDING INSURED ON FIRE POLICY. 
Evidence held insufficient to show insured conclusively bound by an adjustment 

relied upon as an accord and satisfaction of a fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

4. INSURANCE — ADJUSTER’S POSITIVE REFUSAL TO PAY LOSS 
HELD TO PRECLUDE DEFENSE THAT SUIT WAS PREMATURELY 
BROUGHT. 

Insurer’s defense that suit on the fire policy was commenced within the 60- 
day period allowed the company by its terms to make payment was precluded by 
evidence that the adjuster denied liability, and positively refused to pay. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

5. INSURANCE—VEXATIOUS DELAY IN PAYMENT OF FIRE POLICY 
HELD FOR JURY. 

Evidence held to warrant submission to jury to whether insured suffered 
vaxatious delay in receiving payment of a fire policy. 

(For other cases, see Insurance. Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Vernon County; B. G. Thurman. Judge. 

“Not to be officially published.” 

Action by Edward Martin against the Continental Insurance Company of the 
City of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 


D. A. Murphy, of Nevada, Mo., for appellant. 
Chas. E. Gilbert, of Nevada, Mo., for respondent. 
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TRIMBLE, P. J. This is an action upon a fire insurance policy, wherein plain- 
tiff sues for the full amount of his alleged loss, together with 10 per cent. damages 
and $250 attorney’s fee for vexatious refusal to pay.. Among other defenses, the 
company set up that the policy was rendered null and void by reason of the placing 
of a chattel mortgage upon a portion of the mortgaged property.. Also that the 
company compromised and settled with plaintiff on the basis of $250 for the loss. 

The jury returned a verdict for $800, the amount of loss sustained, with in- 
terest amounting to $24, and allowed $100 attorney’s fee, but no damages for vexa- 
tious delay. The defendant appealed. 

There is no dispute over the fact that, after the policy was issued, plaintiff 
placed a chattel mortgage on two horses for $70. When the policy was issued. it 
was obtained by plaintiff and his brother covering property owned by each respec- 
tively, though when the fire occurred none of the brother’s property was burned. 
At the time the policy was issued, according to plaintiff's evidence, the brother 
told the agent, who was issuing the policy, and who countersigned it, that his prop- 
erty had a chattel mortgage on it, to which the agent replied, “That don’t make any 
difference.” Later, plaintiff mortgaged two of his horses for $70 to purchase a 
corn planter, and told the agent about the mortgage, to which the agent. replied, 
“That don’t make a bit of difference in the policy. It (the insurance) is all right.” 

[1] Under this evidence, which we must accept as true for the purposes of 
ruling on the demurrer, the clause in the policy as to the effect of mortgaging the 
property was waived. Ward v. Concordia, etc., Ins. Co., 211 Mo. App. 554, 244 S. 
W. 959, 960. There was no offer to return the premium or any part thereof at 
any time, hence there was a waiver on this ground. Hamilton v,. Firemen’s, etc., 
Ins. Co. (Tex. Civ. App.) 177 S. W. 173; Leer v. Continental Ins. Co. (Mo. App.) 
250 S. W. 631. 

[2] As to the defense that there had been a compromise and settlement of the 
claim at $250, there was no tender of said amount to plaintiff. Hence the so-called 
adjustment could not be successfully relied upon as an accord and satisfaction. 
Vining v. Franklin, etc., Ins. Co., 89 Mo. App. 311; Goff v. Mulholland, 28 Mo. 
397 ; Gibboney v. German Ins. Co., 48 Mo. App. 185, 191. 

[3] The so-called adjustment cannot be relied upon to conclusively fix the 
amount of the loss. When the adjuster went to see plaintiff in order, as the ad- 
juster himself says, “to look after the adjustment of this loss,” plaintiff’s evidence 
is that the adjuster had him to sign several papers which plaintiff says he did not 
read, relying on what the adjuster told him they were and what they contained. 
The adjuster’s own testimony shows that plaintiff signed the so-called adjustment 
of loss without reading it. Plaintiff says the adjuster told him to sign it, and he, 
the adjuster, would sehd it in to the company to show it what he, the adjuster, 
thought the loss was. According to plaintiff's evidence, he merely signed the pa- 
per, but when it was produced in court, it had a notary’s seal and jurat attached 
to it, and in a column for the amounts claimed as loss on the different items of 
property, were various amounts named, but these had been run through with a pen, 
and other amounts aggregating $250, the amount at which defendant was claiming 
the loss had been adjusted. were placed in a column to the right of the column 
erased. 

Plaintiff says that in his conversation with the adjuster he told the latter his 
loss was $800 and over; and that after he signed the papers the adjuster went away. 
and came back about five o'clock, and asked him about any liens on the stock lost, 
and, when plaintiff told him there was a chattel mortgage for $70 due the bank, the 
adjuster told him that made the policy void, and said, “We don’t owe you nothing,” 
but that as plaintiff's folks had carried insurance with the company for 30 some 
years, the agent could give him a “couple of hundred.” Plaintiff refused to ac- 
cept it, saying if the adjuster could pay him $200 he could pay him all of the loss. 
Whereupon the adjuster drove away, saying he didn’t owe anything, and wouldn’t 
pay it. The paper brought by the adjuster the first time, and which plaintiff signed, 
contained a reference to the $70 chattel mortgage. so the adjuster knew all about it 
then, and did not first learn of it by questioning plaintiff when he came back the 
second time. ‘ 

Manifestly, plaintiff is not conclusively bound by any such adjustment. La 
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Font v. Home Insurance Co., 193 Mo. App. 543, 549, 182 S. W. 1029; Hollenbeck 
v. Mercantile. etc., Ins. Co., 133 Mo.. App. 57, 113 S. W. 217. 

[4] The contention is made in the briefs for the first time that, as the policy 
gave the company 60 days in which to pay, and the suit was brought within that 
_ time, the suit was prematurely brought. This was not mentioned at the trial, nor 
in the motion for new trial, nor in the motion in arrest, but, even if it can be 
raised now, the contention overlooks the evidence that the adjuster denied liability, 
and positively refused to pay anything. 

[5] It is urged that the question of vexatious delay should not have been sub- 
mitted to the jury. We think that there was sufficient evidence to go to the jury 
on the question of whether the refusal to pay was willful and without reasonable 
cause. The securing of plaintiff’s signature to the papers by the adjuster in the 
manner above indicated, his knowledge of the chattel mortgage at that time. his at- 
tempt to get the plaintiff to take $200, although denying all liability. and that, too, 
after he had obtained a so-called adjustment of the loss at $250, and then, when the 
plaintiff would not take $200, the latter was told that the company would not pay 
anything, but would stand a lawsuit—all these things combine to furnish the jury 
with ample grounds for believing that the refusal “was willful, and without rea- 
sonable cause as the facts appeared to a reasonable and prudent man.” Patterson 
v. American Ins. Co., 174 Mo. App. 37, 44, 160 S. W. 59; Berryman v. Southern 
Surety Co, 285 Mo. 379, 398, 227 S. W. 96. 

[6] Other complaints are made that the court committed prejudicial error, 
but it is not specified wherein the error lies, and hence no point is presented for our 
consideration. 

The judgment is affirmed. 

All concur. 


~~ 


ORKIN vy. STANDARD FIRE INS. CO. OF NEW JERSEY. 
(Court of Errors and Appeals of New Jersey. Nov. 19,1923.) 
122 Atlantic Reporter, 823. 


INSURANCE—INSURED’S AGENT HELD AUTHORIZED TO ACCEPT 
NOTICE OF CANCELLATION AND TO PROCURE INSURANCE IN 
OTHER COMPANY. 


Agent authorized to procure insurance in specified amount on certain property 
and to keep the property insured for such amount had authority to accept notice of 
cancellation of policy taken out by him on the property, and to procure substituted 
insurance in other company. 


(For other cases, see Insurace, Dec. Dig. §§ 96, 229[3].) 


Appeal from Supreme Court. 
Action by Bennie Orkin against the Standard Fire Insurance Company of New 
Jersey. Judgment for plaintiff, and defendant appeals. Affirmed. 


J. Forman Sinnickson, of Salem (Arthur S. Arnold, of Philadelphia, Pa., on 
the brief), for appellant. " 
D. Trueman Stackhouse, of Camden, for respondent. 


GuMMERE, C. J. This action was brought upon a policy of insurance, averred 
to have been issued by the defendant company and delivered to the plaintiff, to re- 
cover the loss sustained by the latter trough a fire which occurred on the 11th of 
October, 1921, and destroyed the property covered by the policy. The trial of the 
case resulted in a verdict in favor of the plaintiff, and from the judgment entered 
thereon the defendant appeals. 

On the evidence submitted the jury was entitled to find the following facts: 
The plaintiff, in July, 1921, employed one Brownholtz, a licensed insurance broker, 
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to procure insurance for him to the amount of $1,500 upon the property described in 
the policy. By the terms of the employment the broker was authorized and required 
to select the company by which the policy should be issued, and thereafter to keep 
the property insured for the sum mentioned. Pursuant to this employment Brown- 
holtz applied to one Hambleton) who was the agent of the London Assurance Cor- 
poration, and also of the Standard Fire Insurance Company of New Jersey, for the 
issuance of a policy to Orkin; and this agent thereupon placed the insurance with 
the London Company, the policy of that company being issued in the latter part of 
July, and delivered to Brownholtz, who in turn delivered it to the plaintiff. Some 
time in August the London Company ordered Hambleton to have the policy canceled, 
and Hambleton thereupon notified Brownholtz of the cancellation. The latter, upon 
receiving notice of the cancellation, applied to Hambleton for the issuance of an- 
other policy, and, in compliance with this request the policy now in suit was issued 
by the Standard Company and delivered through Hambleton to Brownholtz, the 
delivery being about the 26th of September. Brownholtz called at Mr. Orkin’s 
home for the purpose of advising him of the cancellation of the London policy and 
the issuing of the Standard Company’s policy in its place, but, failing to find him at 
home, took no further steps to advise him of these facts until the occurrence of the 
fire. In the meantime the Standard Company’s policy remained in the possession of 
Brownholtz. 

On the above facts it is contended on behalf of the appellant as a ground for 
reversing the judgment under review that it is not liable upon its policy for the 
reason that there never had been any cancellation of the London Company’s policy, 
because of the failure of that company to notify the plaintiff personally of its action; 
that therefore this policy was still in force, and that, consequently, there could have 
been no substitution of the policy which is the subject-matter of the present litigation 
in place thereof. It is contended, further, that, as there had been no delivery of the 
defendant company’s policy to the plaintiff personally, no binding contract of insur- 
ance existed between the present parties. These contentions are based upon the 
theory that Brownholtz was not the agent of the plaintiff to do anything except to 
take out the original policy, and had no authority to act for the plaintiff, either in 
accepting notice of the cancellation of the London policy or in taking out insurance 
in the defendant company. We think these contentions are each of them unsound. 
The employment of Brownholtz was not that of a mere soliciting insurance agent. 
By the terms of that employment he was constituted the agent of the plaintiff, not 
only to take out the original policy, but thereafter to keep him insured to the extent 
of $1,500 in respect to the property covered by that policy. In the case of Ferrar v. 
Western Assurance Co., 30 Cal. App. 489, 159 Pac. 609, 611 (Which was almost 
identical in its facts, so far as the scope of the employment was concerned), it was 
held that the broker, by the very terms of his employment, became clothed, as the 
agent of the insured, with authority to accept for his principal, and act upon a notice 
of cancellation, and to procure for him substituted insurance in another company 
upon the cancellation of the original policy. To the same effect is the decision of 
the Supreme Court of Wisconsin in Schauer v. Queen Ins. Co., 88 Wis. 561, 60 N. 
W. 994, in dealing with a similar contract of employment. We approve and affirm 
the principle of the law of agency declared in these decisions. 

This view of the relationship of Brownholtz to the plaintiff, so far as it bears 
upon the present litigation disposes of all of the grounds of appeal; for each one 
of them is based upon the theory that the authority of Brownholtz was limited to 
the obtaining of the first policy issued to the plaintiff, and that, when that policy was 
issued and delivered, his right to represent the plaintiff in any future transaction re- 
lating to the insurance of the property described in that policy ceased. 

The judgment under review will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Kalisch, Black, and Katzenbach, and Judges White, Heppenheimer, Ackerson, and 
Van Buskirk. 

For reversal: None. 


23 Vol. LXI11. 
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WHITE v. SAFEGUARD INS. CO. OF NEW YORK. (No. 11729.) 
(Supreme Court of Oklahoma. Oct. 23,, 1923. Rehearing Denied Dec. 18, 1923.) 
221 Pacific Reporter, 57. 


(Syllabus by the Court.) 


1. INSURANCE—RETENTION BY INSURER OF INFORMAL PROOFS OF 
FIRE LOSS HELD ACCEPTANCE THEREOF. 


In a case of loss by fire under the form of policy adopted in this state, where the 
insured promptly notifies the company’s agent orally, and the company, acting upon 
such oral notice, sends an adjuster, who investigated the circumstances of the fire 
and the extent of the loss and directs the insured to furnish preliminary proofs of 
loss, which is done immediately, but not in the formal and detailed manner provided 
in the policy, and where such proof of loss is thereafter retained by the company 
without objection to its form or substance until after the 60 days for making same 
has expired, such action by the company constitutes an acceptance thereof as a. suffi- 
cient compliance with the provisions of the policy relating to preliminary proofs, 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


2. INSURANCE—INFORMAL PRELIMINARY PROOF OF LOSS WITH 

ORAL TESTIMONY HELD GOOD AS AGAINST DEMURRER. 

In such a case,, where plaintiff expressly alleges delivery of preliminary proof 
and defendant answers this allegation by a general denial only, the issue raised is 
whether such proof was furnished, and not whether it is sufficient in form and de- 
tail; and where the paper which was delivered to the company by the insured is 
introduced in evidence and purports and was intended to be a proof of loss, such 
evidence, together with the oral testimony, is sufficient to withstand demurrer based 
on the formal insufficiency of such proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Oklahoma County; Hal. Johnson, Judge. 

Action by C. E. White against the Safeguard Insurance Company of New 
York. Defendant's demurrer to the evidence was sustained, and plaintiff appeals, 
Reversed and remanded. 


The facts are sufficiently stated in the opinion. The parties will be hereafter 
referred to as plaintiff and defendant, respectively, as they appeared in the trial court. 


George A. Fitzsimmons, of Oklahoma City, for plaintiff in error. 
Rittenhouse & Rittenhouse, of Oklahoma City, for defendant in error. 


Locspon, C. Plaintiff’s principal contention, and the one which must be de- 
cisive on this appeal, is that the trial court erred in sustaining a demurrer to plain- 
tiff’s evidence. This ruling by the court was based upon evidence relating to proof 
of loss under the terms of the policy. The applicable provisions of the policy sued 
on read as follows: 

“If fire occur the insured shall give immediate notice of any loss thereby in 
writing to this company, protect the property from further damage, forthwith sepa- 
rate the damaged and undamaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity and cost of each article 
and the amount claimed thereon; and, within sixty days after the fire unless such 
time is extended in writing by this company, shall render a statement to this com- 
pany, signed and sworn to by said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the interest of the insured and of all 
others in the property; the cash value of each item thereof and the amount of loss 
thereon; all incumbrances thereon; all other insurance, whether valid or not, cov- 





Fire. | White v. Safeguard Ins. Co. of New York. 353 


ering any of said property; and a copy of all the descriptions and schedules in all 
policies; any changes in the title, use, occupation,, location, possession, .or exposures 
of said property since the issuing of this policy; by whom and for what purpose any 
building herein described and the several parts thereof were occupied at the time of 
the fire; and shall furnish, if required, verified plans and specifications of any build- 
ing, fixtures, or machinery destroyed or damaged; and shall also, if required, fur- 
nish a certificate of the magistrate or notary public (not interested in the claim as 
a creditor or otherwise, nor related to the insured) living nearest the place of fire, 
stating that he has examined the circumstances and believes the insured has honestly 
sustained loss to the amount that such magistrate or notary public shall certify. This 
company shall not be held to have waived any provision or condition of this policy 
or any forfeiture thereof by any requirement, act, or proceeding on its part relating 
to the appraisal or to any examination herein provided for; and the loss shall not 
become payble until sixty days after the notice, ascertainment, estimate, and satisfac- 
tory proof of the loss herein required have been received by this company, including 
an award by appraisers when appraisal has been required. No suit or action on this 
policy, for the recovery of any claim, shall be sustained in any court of law or 
equity until after full compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months next after the fire.” 


Plaintiff pleaded that he furnished proof of loss two days after the fire. De- 
fendant by its answer tendered no issue as to the sufficiency of this compliance, but 
as to this allegation of plaintiff it entere4 a general denial. Defendant pleaded sev- 
eral special defenses, but none of them were directed to the above allegation. Plain- 
tiff’s reply was directed to these special defenses. 

This condition of the pleadings and this presentation. of the issues joined will be 
pertinent in considering the testimony shown in the record in its relation to the 
principal ground of error presented. 

Plaintiff's testimony established, or tended to establish, the following facts: 
That the policy of insurance was executed and delivered April 14, 1919, covering 
certain household goods and wearing apparel located at 1104 Easton avenue, Okla- 
homa City; that a fire occurred at this place June 22, 1919, resulting in damage 
and loss of the goods covered by the policy; that notice of the fire and loss was 
given to the agent of the defendant, not in writing as required by the above provi- 
sions, but orally; that defendant at once sent an adjuster to investigate the fire and 
view the loss; that this adjuster directed plaintiff to make out proof of loss; that an 
instrument bearing a heading, “Proof of Loss,’ was thereafter made out by plaintiff 
and delivered to defendant’s agent June 24, 1919, and by him turned over to Bates 
Adjustment Company, the adjuster who had previously investigatied the fire and loss; 
that the Bates Adjustment Company, after receiving this instrument from defend- 
ant’s agent, never advised plaintiff of its insufficiency as a proof of loss, nor requested 
him to make any other different or additional proof; this imstrument was retained 
by the Bates Adjustment Company, until October 16, 1919, when it was returned to 
plaintiff with a denial of liability. This action was commenced December 31, 1919. 
At the close of plaintiff’s evidence defendant demurred thereto, the demurrer being 
in the following language : 

“Comes now the defendant and demurs to the evidence of the plaintiff and files 
herein demurrer to such evidence, and specifically demurs on the ground the evidence 
discloses that the plaintff has not complied with the terms of the policy in respect to 
submitting proof of loss.” 


This demurrer was sustained by the court. 

Defendant’s contention upon the demurrer was, and is, that the proof of loss 
prepared and delivered to defendant by plaintiff was insufficient in form and detail 
to constitute proof of loss. This issue was not raised by the general denial. Plain- 
tiff had pleaded that on or about the 24th day of June, 1919, this plaintiff furnished 
the defendant with proof of said loss and interest, and otherwise performed all the 
conditions of said policy on his part. 

[1] The phrase ‘‘and otherwise performed all the conditions of said policy” 
refers to conditions antedating the loss and which might affect the validity of the 
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contract. The subsequent condition relating to notice and proof of loss could not 
affect the validity of the contract, liability thereunder being already fixed or ex- 
cused at the time of the fire, but it merely affected the remedy and determined the 
right to sue. By the general denial defendant said simply as to this particular 
allegation, that plaintiff had not submitted proof of loss. Under the record here 
presented it must be presumed, for the purposes of the demurrer, that the facts are as 
shown by plaintiff’s testimony, strengthened by all inferences to be reasonably drawn 
therefrom. The notice and proof of loss are not a part of the contract. They are 
required after loss has occurred solely for the benefit and information of the insur- 
ance company. Where, as here, notice is given immediately, though orally, and the 
company acts thereon by investigation on the day succeeding the fire; and where, 
as here, the agent of the company making the investigation directs insured to make 
and deliver proof of loss, which is done the second day after the fire, though not in 
form and detail as directed by the policy; and where, as here, such proof so sub- 
mitted is retained by the company for a period of 3 months and 22 days without ob- 
jection to its form or to the sufficiency of the information therein contained—it must 
be presumed that the company was satisfied with such proof, supplemented by its 
own investigation. 

The law requires of the insurer entire good, faith and fair dealing in its trans- 
actions with the insured, and hence the insurer is bound to promptly advise the 
insured of any defects of a formal character in the proofs or notice furnished in 
season, to the nd that the assured may have an opportunity to correct them. An 
insured has the right to assume, until advised to the contrary, that the proofs of 
loss served by him were sufficient. Kerr on Insurance, § 194. - 

The law is settled that where the assured, in attempting in good faith to comply 
with the terms of the policy, furnished to the insurance company within the time 
stipulated what purports and is intended to be proofs of loss, the company must point 
out particularly any defects therein if it intends to rely on them. Elliott on Insur- 
ance, § 311. 

If notice and proofs of loss are given to the insurers which they consider in any 
way defective, good faith requires that they should notify the insured of such fact 
within a reasonable time. Joyce on Insurance, § 3362. 

This court has adopted the principle of the above authorities and consistently 
ahhered to it in the following cases: Arkansas Insurance Co. v. Cox, 21 Okl. 873, 
98 Pac. 552, 20 L. R. A. (N. S.) 775, 129 Am. St. Rep. 808; St. Paul Fire & Marine 
Ins. Co. v. Mittendorf, 24 Okl. 651, 104 Pac. 354, 28 L. R. A. (N. S.) 651, 19 Ann. 
Cas. 1188; St. Paul Fire & Marine Ins. Co. v. Griffin, 33 Okl. 178, 124 Pac. 300; 
Insurance Co. of North America v. Cochran, 59 Okl. 200, 159 Pac. 247; State Mu- 
tual Ins. Co. v. Green, 62 Okl. 214, 166 Pac. 105, L. R. A. 1917F, 663; Continental 
Ins. Co. v. Norman (Okl. Sup.) 176 Pac. 211. : 

It is further contended by defendant that no waiver or estoppel was pleaded. 
This is true. Neither were they relied on; but, on the contrary, plaintiff relied on 
the sufficiency of his proof of loss furnished to defendant 2 days after the fire. 
Waiver or estoppel were neither involved, because there had been no default by 
plaintiff in this respect. If what he furnished as proof of loss was defective or in- 
sufficient, defendant accepted and retained it without objection until the 60 days ex- 
pired, and it was thereafter precluded from denying its own acceptance thereof. It 
is only in case of default in furnishing proof, or default in meeting requiremnts 
after notice of defects in the proof furnished, that waiver or estoppel becomes a staff 
ot support. 

This distinction is further illustrated by an examination of the authorities cited 
and relied upon by defendant: to support its demurrerr to the evidence. In Gray v. 
Reliable Ins. Co., 26 Okl. 592, 110 Pac. 728 and Shawnee Fire Ins. Co. v. Beaty, 64 
Okl. 61, 166 Pac. 8&4, the petition exhibited the policy, as in this case, but did not 
plead that notice and proof of loss were given, and pleaded neither waiver nor es- 
toppel. In each case a demurrer to the petition was sustained. In Nance v. Okla- 
homa Fire Ins. Co., 31 Okl. 208, 120 Pac. 948, 38 L. R. A. (N. S.) 426, no proof of 
loss was made prior to bringing the action, and no waiver or estoppel was pleaded. 
As waiver or estoppel could not be proved in the absence of allegations, and as no 
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preliminary proof of loss was submitted, the action was held to be prematurely 
brought. In Palatine Ins. Co. v. Lynn, 42 Okl. 486, 141 Pac. 1167, furnishing of 
proof of loss was pleaded; but no testimony was offered to support this allegation, 
and demurrer to the evidence was sustained. In North British & Mercantile Ins 
Co. v. Lucky Strike Oil & Gas Co., 70 Okl. —, 173 Pac. 845, 22 A. L. R. 398, per- 
formance of all conditions was alleged, but no testimony offered to show that proof 
of loss was made within 60 days. The case was reversed for failure of proof. In 
St. Paul Fire & Marine Ins. Co. v. Mittendorf, 24 Okl. 651, sp. cit. 662, 104 Pac. 354, 
359 (28 L. R. A. [N. S.] 651, 19 Ann. Cas. 1118), also cited and relied on by defend- 
ant, this court said: 


“Upon the undisputed facts plaintiffs were entitled to have the law declared to 
be that defendant by retaining, without objection, the proof of loss furnished by them 
waived all objection thereto, including the objections that the same was not sworn 
to by the insured.” 


The preliminary proof of loss introduced in evidence in this case was as follows: 


“Proof of Loss. C. E. White, 1104 Easton Ave. Fire occurred about 12:15 
p. m., June 22, 1919. [Then follows a list of the articles with separate and total 
values stated.] The prices I have submitted are not the real value of the goods I 
lose. / [Signed] C. E. White, 
“323 W. Grant Ave.” 
“Return.” 
Indorsed on back: “Bates Adjustment Co., 519 Mercantile Bldg., City.” 


When this exhibit was offered in evidence, the objection made to it was in this 
language: 


“To which the defendant objects as incompetent, irrelevant, and immaterial, not 
being sufficiently identified, not within the issues of the case, not tending to prove any 
issuable fact in this case; he hasn’t alleged any waiver of proof of loss and says it 
was given. No time fixed as to when he gave it to Mr. Graves. Object to it for the 
further reason it has no bearing on this case as not being any article or paper men- 
tioned in the insurance policy.” 


[2] Under the sondition of the pleadings, as heretofore adverted to, and under 
the issues presented thereby, these objections were properly overruled. This exhibit 
being properly admitted in evidence and the other facts being as admitted by the de- 
murrer, there was ample evidence to take the cause to the jury on plaintiff’s case in 
chief. Upon the record here presented and under the authorities above cited, it was 
error to sustain the demurrer to plaintiff’s evidence. 

Only one other proposition is presented in plaintiff’s brief, and this relates to the 
rejection as evidene of.a certain letter claimed to be an admission of liability by 
defendant. As this question will not arise under the same circumstances, if at all, on 
a retrial, it will. not be passed upon at this time. 

For the reasons herein given, the judgment of the trial court should be reversed, 
and this cause remanded for a new trial. 


———_ > ae 


NIAGARA FIRE INS. CO. OF NEW YORK v. NICHOLS. (No. 12010.) 
(Supreme Court of Oklahoma. Nov. 20, 1923.) 
220 Pacific Reporter. 920. 


(Syllabus by the Court.) 
2. INSURANCE — TIME LIMIT FOR ACTION ON POLICY IS STATU- 
TORY. 
The limitation in a standard fire insurance policy providing, “No suit or ac- 
tion on this policy, for the recovery of any claim, shall be sustainable in any court 
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of law or equity until after full compliance by the assured with all the foregoing 
requirements, nor unless commenced within 12 months after the loss occurred,” is 
not a contractual limitation within this state, as section 5070, Comp. Stat. 1921, 
expressly prohibits a party from contracting so as to limit the time within which 
he may enforce his rights, and it is only by reason of the statute authorizing a 
standard form of policy containing this limitation that such limitation is considered 
valid and enforceable; hence this limitation is statutory and not contractual. 


(For other cases. see Insurance. Dec. Dig. § 619.) 


3. INSURANCE — PROOF OF LOSS MUST BE MADE IN ONE YEAR; 
PENDENCY OF PREMATURE SUIT HELD NOT TO AUTHORIZE 
COMMENCEMENT OF NEW SUIT WITHIN ONE YEAR. 

Where a suit was commenced to recover on a fire insurance policy within 12 
months from the date of the fire. but was prematurely brought because no proot 
of loss had been given, and was dismissed without prejudice, and where .a second 
suit was filed within 12 months after the dismissal of the first suit but more than 
12 months after the fire, the pendency of the first suit did not suspend the statute 
of limitations nor enable the plaintiff to commence a new action within one year 
after the failure of the original action. 

(For other cases. see Insurance, Dec. Dig. §§ 539[5], 622[6].) 


Appeal from District Court, Pontotoc County; J. W. Bolen, Judge. 

Action by |. D. Nichols against the Niagara Fire Insurance Company of New 
York. Judgment for defendant, and plaintiff appeals. Reversed and remanded, 
with directions. 


Rittenhouse & Rittenhouse, Gordon Stater, and P. T. McVay, all of Oklahoma 
City, for plaintiff in error. 
Robert Wimbish and W. C. Duncan, both of Ada. for defendant in error. 


CocuRAN, J. This action was commenced by defendant in error against the 
plaintiff in error to recover on a fire insurance policy. The parties will hereinafter 
be referred to as plaintiff and defendant, as they appeared in the trial court. Judg- 
ment was rendered for the plaintiff, and defendant has appealed. The property of 
the plaintiff was destroyed by fire on September 3, 1917. The policy contained the 
following provision: 


“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within twelve months 
next after the fire.” 


This action was commenced on August 26. 1919. The plaintiff contends that 
the action is not barred by the statute of limitations because a suit was filed within 
12 months after the fire, which suit was dismissed by the plaintiff without preju-. 
dice in February, 1919, and this suit was commenced within one year after the first 
suit was dismissed. The plaintiff relies on section 4662, R. L. 1910, which is as 
follows; 

“If any action be commenced within due time, and a judgment thereon for the 
plaintiff be reversed, or if the plaintiff fail in such action otherwise than upon the 
merits, and the time limited for the same shall have expired, the plaintiff, or, if 
he die, and the cause of action survive, his representatives, may commence a new 
action within one year after the reversal or failure.” 


It is the contention of the defendant that this statute of limitation has no ap- 
plication to the time limit in a contract:in an insurance policy within which an ac- 
tion may be brought. In the case of George v. Connecticut Fire Ins. Co. of Hart- 
ford, 84 Okl. 172, 200 Pac. 544, 691, 23 A. L. R. 80, this court in the first paragraph 
of the syllabus stated: 


“A provision in a standard insurance policy provided by the laws of this state 
reads as follows: ‘No suit or action on this policy, for the recovery of any claim, 
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shall be sustainable in any court of law or equity until after full compliance by the 
assured with all the foregoing requirements, nor unless commenced within 12 months 
next after the loss occurred. Held, this constitutes a statutory limitation and not a 
contractual limitation.” 


Upon rehearing this case was rewritten and decided on a question which ren- 
dered it unnecessary to pass on the question now before us; the decision in that 
case appearing in 84 Okl. 172, 201 Pac. 510, 23 A. L. R. 80. In the opinion, how- 
ever, the court said: 


“The opinion rendered July 5, 1921, entitled George v. Connecticut Fire Ins. 
Co., reported in 200 Pac. 544, is adhered to, with the exception that the third sylla- 
bus should be withdrawn and not considered, as the facts stated in the third sylla- 
bus are immaterial now, in view of the conclusion we have reached that the cause 
of action was not prematurely brought.” 


[1, 2] It thus appears that it was the intention of the court to adhere to the 
law announced in the first syllabus of the original opinion. Since it is contended 
that the law announced in the first syllabus of the original opinion was not applica- 
ble to the case as written upon the rehearing, and should therefore be considered 
as dictum, we have reviewed carefully the various authorities on this question, and 
it is our opinion that the majority of the courts hold that the rights of the parties 
where limitation as to time within which suits may be brought is fixed by contract 
flows from the contract and not the statutes, and such contracts are relieved from 
the general limitations of the statutes and its exceptions. It is not our intention to 
depart from the rule announced by the majority of the courts. In the instant case, 
the limitation cannot be considered as fixed by the contract because section 5070, 
Comp. Stat. 1921, provides: 


“Every stipulation or condition in a contract, by which any party thereto is 
restricted from enforcing his rights under the contract by the usual legal proceed- 
ings in the ordinary tribunals, or which limits the time within which he may thus 
enforce his rights, is void.” 


And this court has held that the provisions in a fire insurance policy providing 
that a suit shall not be sustained, unless begun within 12 months after the fire, .is in 
violation of that section of the statutes. Keys & Keys v. Williamsburg City Fire 
Ins. Co. of Brooklyn, N. Y., 37 Okl. 482, 132 Pac. 818; Keys v. Phoenix Ins. Co., 
37 Okl. 514, 132 Pac. 820; Oklahoma Fire Ins. Co. v. Wagester, 38 Okl. 291, 132 
Pac. 1071; Seay v. Commercial Union Assur. Co., Ltd., 42 Okl. 83, 140 Pac. 1164. 
The above decisions construed the provisions of fire insurance policies executed prior 
to the adoption of the standard form of fire insurance policy in this state. Since 
the adoption of the standard form, which contains the following provision: 


“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within twelve months 
next after the fire,” 


this court has held that a clause in an insurance policy limiting the time within 
which an action might be brought in accordance with the statutory requirement is 
valid and enforceable. Wever v. Pioneer Fire Ins. Co., 49 Okl. 546, 153 Pac. 1146, 
L. R. A. 1918F, 507. In this case, this court said: 


“The limitation in the policy for the bringing of an action was not a part of 
the policy by virtue of any agreement of the parties, but by command of the statute. 
Hamilton y. Royal Ins. Co., 156 N. Y. 327, 50 N. E. 863, 42 L. R. A. 485; Temple 
v. Niagara Fire Ins. Co., 109 Wis. 372, 85 N. W. 861; Tracy v. Queen City Fire Ins. 
Co., 132 La. 610, 61 South. 687, Ann. Cas. 1914D, 1145. The Legislature having 
undertaken to fix a special statute of limitations, we cannot say, as a matter of 
law, that the time allowed is unreasonable.” 


[3] Since this court has held that the parties to an insurance policy were not 
authorized to contract so as to limit the time within which an action could be 
brought, in the absence of this statutory provision which fixes the period within 
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which the action on a policy shall be brought, and since the court has held that such 
provision is valid and enforceable because it is a limitation fixed by statute and not 
by agreement of the parties, we conclude that this limitation should be treated and 
considered as a statutory limitation and not a contractual limitation, and the au- 
thorities holding that the exception to the general limitations provided by statute have 
no application to limitations fixed by contract are not in point here. It is our opin- 
ion that under section 190, Comp. Stat. 1921, where an action is commenced on a 
fire insurance policy within 12 months from the date of the fire, and is dismissed 
by the plaintiff without prejudice, a new action may be instituted to recover on the 
policy within one year after the dismissal. We are of the opinion, however, that 
the plaintiff cannot take advantage of section 190, Comp. Stat. 1921, because the 
original action to recover on the insurance policy was prematurely brought. The 
policy contained the following provision: 


“Tf fire occur, the insured shall * * * within sixty days after the fire, un- 
less such time is extended in writing by the company, * * * render a statement 
to this company, signed and sworn to by the assured stating the knowledge and be- 
lief of the insured as to the time and origin of the fire * * *” 


The minutes of the court showing dismissal of the original action states: 


“Plaintiff asks leave to withdraw reply and admits that part of the answer 
wherein it is alleged that proof of loss was not furnished within sixty days, and 
asked the court to make an order that the suit was prematurely brought and be 
dismissed without prejudice, and the court so ordered.” 


Proof of loss was not made within 12 months from the date of the fire, but 
was made prior to the filing of the second action. It has been held by this court 
that the failure to make proof of loss within the 60 days provided by the policy 
does not render the policy void or defeat a recovery. Dixon v. State Mutual Ins. 
Co., 34 Okl. 624, 126 Pac. 794, L. R. A. 1915F, 1210. But it has also been held that 
the right of action on an insurance policy does not mature until the provision re- 
quiring proof of loss has been complied with. Palatine Ins. Co. v. Lynn, 42 Okl. 
486, 141 Pac. 1167; Nance v. Oklahoma Fire Ins. Co., 31 Okl. 208, 120 Pac. 948, 
38 as A. (N. S.) 426; Commercial Union Assur. Co. v. Shults, 37 Okl. 95, 130 
Pac; Sc. 

While the failure to file the proof of loss does not render the policy void, the 
proof must be made before the action can be maintained, and the furnishing of 
the proof cannot be delayed beyond the limitation of one year within which the ac- 
action can be brought under the terms of the policy. Becker v. Atchison, T. & S. 
F. Ry. Co., 70 Kan. 193, 78 Pac. 408; West v. Bank, 66 Kan. 524, 72 Pac. 252, 63 
L. R. A. 137, 97 Am. St. Rep. 385; District Township of Spencer v. District Town- 
ship of Riverton, 62 Iowa, 30, 17 N. W. 105. Since no cause of action existed at 
the time the original action was filed and commenced, a pendency of that suit did 
not suspend the statute of limitations nor enable the plaintiff to commence a new 
suit within one year after the failure of the original action. Ryno v. Snider, 58 
Wash. 457, 109 Pac. 55. 

It is our opinion that the judgment of the trial court should be reversed, and 
cause remanded, with directions to render judgment for the defendant, and it is so 
ordered. 

McNeill, V. C. J., and Nicholson, Mason, and Harrison, JJ., concur. 
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MULLER et aL. v. FARMERS’ MUT. FIRE INS. CO. OF HUMBOLDT. 
THOMAS v. SAME. 


THOMAS v. FARMERS’ MUT. FIRE & LIGHTNING INS. ASS’N OF MIN- 
NEHAHA COUNTY. (Nos. 5136-5138.) 


(Supreme Court of South Dakota. Dec. 21, 1923.) 
196 Northwestern Reporter, 299. 


INSURANCE—CONDUCT AFTER LOSS HELD TO ESTOP INSURER TO 
DENY LIABILITY. 


An insurer who, with knowledge of facts entitling it to forfeitures, requires a 
proof of loss, joins in the employment of a contractor to estimate the loss, pays its 
share of the contractor’s charge, and agrees to pay its share of the loss, thereby 
inducing the insured to make final settlement with other insurers, for their propor- 
tion of the loss, is estopped to thereafter deny liability. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, Judge. 

Three consolidated actions by Henry A. Muller and Catherine Peck and by 
George J. Thomas against the Farmers’ Mutual Fire Insurance Company of Hum- 
boldt, and by George J. Thomas against the Farmers’ Mutual Fire & Lightning In- 
surance Association of Minnehaha County. From judgment for plaintiffs and or- 
ders denying new trials, defendants appeal. Affirmed. 


Bailey & Voorhees and Parliman & Parliman, all of Sioux Falls, for respond- 
ents. 
Waggoner & Stordahl, of Sioux Falls, for appellants. 


Ditton, J. The above three actions were consolidated. Defendants appeal to 
this court from the orders denying motions for a new trial and from the judgment. 
For convenience of reference these companies will be referred to as Baltic Company, 
Humboldt Company, and Commercial Company. 

The policies in suit are known as South Dakota standard form of fire insur- 
ance. The policies contain this provision: 


“This entire policy, unless otherwise proved by agreement indorsed hereon or 
added hereto shall be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” 


It is conceded that no agreement was indorsed or added to the policies in con- 
troversy consenting to the taking out of the policy upon the insured property in 
the Commercial Company which was written subsequent to the appellant’s policies. 

The insurance companies joined with the respondents in the employment of a 
contractor to make and report estimates of the amount of the loss sustained by each 
of said companies; each of them was to contribute to the payment of a share of 
such services. On November 17, 1920, appellants and respondents and their attor- 
neys met and agreed upon a settlement in effect that the Commercial Company 
should pay $6,264.80, although the face of its policy called for $7,300, and that the 
Baltic Company should pay the sum of $2,450, and Humboldt Company should pay 
on its first policy $2,627 and on its second policy $150. 

The officers of the Humboldt and Baltic Companies with their attorneys then 
figured out the amount that each company should be liable for upon the same valu- 
ation used by the Commercial Company. On November 17th, after the agreement 
had been made by respondents and appellants, the Commercial Company paid to re- 
spondents its proportion of the amount of the Iess. On December 1, 1920, in ac- 
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cepting this amount in .settlement of the claims against the Commercial Company, 
respondents relied on the settlement made on November 17, 1920, and upon the 
promise of the Humboldt and Baltic Companies to pay the amount agreed upon by 
them respectively. 

Appellants insist that the case of Hronish v. Home Insurance Co., 33 S. D. 428, 
146 N. W. 588, is decisive of these cases. The real question involved in that case 
was that mere notice to the agent who issued the policy of the additional insurance 
was not a sufficient compliance with the policy which required such information to 
be attached and indorsed as a part of the policy, but in these cases it must be con- 
ceded that the officers of the companies had the power to issue policies, to adjust 
losses, to make settlements in matters of losses and when they did so their acts 
were binding upon their companies. The acts above detailed do not in any manner 
involve the power of the agent, and, having been instrumental in producing these 
results, they should not repudiate their own acts to the injury of the respondents. 

With full knowledge of all the facts, they demanded the service of the proof 
of loss upon their attorneys, they joined in the employment of the contractor to 
estimate the loss, they agreed to the adjustment, and paid their share of the cost 
of making estimates, and agreed to pay their proportion of the loss. These acts 
constituted an inducement for respondents to make settlement with the Commercial 
Company and they should not now be allowed to change their course of conduct 
when acted upon by others. 

Appellants will not be allowed to induce respondents to believe they have a 
valid contract of insurance and to require them to expend time and money only to 
say that these contracts were void. To allow them to occupy such an inconsistent 
position would manifestly perpetrate a wrong that should not be visited upon one 
honestly claiming the validity of the policies. 

Again it appears that the fire occurred on October 2, 1920, and that on October 
13th proofs of loss were served under the first policy issued by the Humboldt Com- 
pany, and that on October 20th the Humboldt Company notified Thomas that it had 
made an assessment upon this policy and on October 25, 1920, respondent Thomas 
paid the full amount of the assessment so made, 

“Where there has been a breach of a condition in a policy, and the insurer, 
with full knowledge of the facts, and without denying its liability on that ground, 
apparently recognizes the validity of the policy and requires the insured to furnish, 
and he does furnish at some trouble and expense, proofs of loss under the policy, 
the insurer is estopped to set up such a breach as a defense in an action thereon.” 
19 Cyc. p. 801. 

An insurance company which, with knowledge of the facts entitling it to a 
forfeiture, participates in an adjustment of a loss amounting to a final understand- 
ing and agreement to pay a fixed sum under the policy, thereby inducing the insured 
to expend time, labor, and money in the preparation of proofs of loss and to make 
final adjustments and settlements with other insurers, is estopped from thereafter 
denying liability on its policy. 

The assignments on other issues are rendered immaterial by our conclusions 
above announced, and we pass them without discussion. 

The orders and judgments are affirmed. 


————__ - 


HUFF vy. COLUMBIA INS. CO. (No. 4906.) 
(Supreme Court of Appeals of West Virginia. Oct. 30, 1923.) 
119 Southeastern Reporter, 854. 


(Syllabus by the Court.) 
1. INSURANCE—FINDING THAT POLICY WAS IN FORCE AT TIME OF 
LOSS HELD SUSTAINED. 
Upon application of plaintiff to an insurance agency for a fire insurance policy 
covering his stock of merchandise, the agency, as broker, secured the issuance and 
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delivery of the policy by the defendant company. Plaintiff subsequently applied to 
the agency for additional insurance on certain buildings owned by him, and pending 
this application the agency, having been requested by an agent of defendant to se- 
cure the policy for cancellation, wrote plaintiff as follows: 


“In accordance with our visit, we have taken up with the companies the matter 
of insurance, and instead of writing three different policies, the companies prefer 
canceling the one you have on the stock of goods, and issuing new policies alto- 
gether on your stock, your new dwelling and office building in the rear, and the 
amount you asked for on old part of dwelling and household goods. 

“Upon this advice, we herewith inclose cancellation notice of the $4,000 on 
stock written in No. 585394 Columbia Insurance Company. Immediately upon re- 
ceipt of this policy cancellation notice, please mail us the policy, and we will go to 
work to place you in another company. Now the way to keep protected is to act 
promptly upon the request of the company, and this can be done by sending us the 
canceled policy by return mail.” 


Plaintiff immediately mailed the policy to the agency, with the following reply: 
“T inclose policy, as requested. I have dwelling completed now. I want insur- 
ance on dwelling and store. Send agent to see promptly.” 


On receipt of the policy the agency forwarded it to the agent of defendant, 
who indorsed the same “Canceled.” Thereafter, and within five days from the re- 
ceipt by plaintiff of the agency’s letter, a loss exceeding the amount of the policy 
occurred. 

A finding by the jury that the policy was in force at the time of the fire should 
not be disturbed. 


(For other cases, see Insurance, Dec. Dig. § 240.) 

2. INSURANCE — SOLICITING AGENT HAS NO IMPLIED AUTHORITY 
TO BIND INSURER BY ACCEPTING SURRENDER OF POLICY. 
There is no implied authgrity on the part of a soliciting agent, or the broker 


who procures the insurance, to bind the insurer by accepting a surrender of the pol- 
icy. 


(For other cases, see Insurance, Dec. Dig. § 240.) 


3. INSURANCE—ASSERTION BY AGENT, AFTER FIRE AND WITHIN 
TIME FOR FILING PROOF OF LOSS, THAT POLICY HAD BEEN 
CANCELED, HELD TO CONSTITUTE WAIVER OF PROOF OF LOSS. 


The assertion, after fire and within the time authorized for the filing of proot 
of loss, by the insurer or its agent empowered to isSue policies, collect premiums, 
and make renewals.and cancellations, that the policy covering loss by fire had been 
canceled at a time antedating the fire, constitutes a waiver of proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Error to Circuit Court, Mingo County. 
Action by A. J. Huff against the Columbia Insurance Company. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Mooney, Bibbee & Edmonds, of Columbus, Ohio, and Goodykoontz, Scherr & 
Slaven, of Williamson, for plaintiff in error. 

Hubert Quesinberry and Bias & Chafin, all of Williamson, for defendant in er- 
ror. 


Lirz, J. This writ of error was awarded to the judgment of the circuit court 
of Mingo county for $4,000, rendered February 3, 1923, upon the jury’s verdict of 
that date in favor of the plaintiff against defendant, under a notice for judgment 
by motion, on a fire insurance policy issued to plaintiff by defendant. 

The defendant, whose home office is in the city of New York, on November 15, 
1921, through its agent S. H. Young, at Huntington, W. Va., issued to plaintiff a 
fire insurance policy, for $4,000, to continue one year, covering merchandise con- 
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stituting plaintifi’s stock in trade as a retail merchant in the town of Kermit, Mingo 
county. In early November, 1921, Scaggs Bros. Insurance Agency, of Wayne, W. 
Va. representing five insurance companies, through James Perry, their local solici- 
tor, at Kermit, received from the plaintiff an application for a fire insurance policy 
of $4,000 to cover this stock of merchandise. The application having been for- 
warded to S. H. Young, at Huntington, for consideration, he, as agent of defend- 
ant, immediately issued the policy and sent it to Scaggs Bros. Insurance Agency 
for delivery. The agency, on receiving the policy, promptly made delivery and col- 
lected the premium. 

[1] About January 1, 1922, plaintiff applied to James Perry, who still repre- 
sented Scaggs Bros. Insurance Agency, for $1,800 fire insurance on a house of plain- 
tiff then under construction at Kermit. A few days later the plaintiff discussed with 
Fisher Scaggs, a member of the agency, while visiting Kermit, the matter of ob- 
taining the building insurance. Thereafter the agency mailed plaintiff the follow- 
ing letter: 

“January 15, 1922. 

“Mr. A. J. Huff, Kermit, W. Va—Dear Sir: In accordance with our visit, 
we have taken up with the companies the matter of insurance, and instead of writ- 
ing three different policies, the companies prefer canceling the one you have on the 
stock of goods, and issuing new policies altogether on your stock, your new dwell- 
ing, and office building in the rear, and the amount you asked for on old part of 
dwelling and household goods. Upon this advice, we herewith inclose cancellation 
notice of the $4,000 on stock written in No. 585394 Columbia Insurance Company. 
Immediately upon receipt of this policy cancellation notice, please mail us the policy 
and we will go to work to place you in another company. Now, the way to keep 
protected is to act promptly upon the request of the company, and this can be done 
by sending us the cancelled policy by return mail. 

“Yours very truly, 
“Scaggs Bros. Ins, Agency.” 


Fisher Scaggs, as a witness for defendant, testifies that on January 15, 1922, 
he prepared the letter and notice of cancellation therein mentioned, and inclosing 
both in an envelope addressed to plaintiff, placed it upon a desk in his office to be 
mailed. The only evidence, however, of the actual date of mailing is the post office 
registery receipt, dated January 17, 1922. No trace of the letter is shown between 
the alleged date of its preparation and the time, two days later, when it was sent by 
registered mail. So it does not appear that the alleged notice was in fact mailed 
with the letter. The plaintiff states he received the letter about 10:30 a. m. Janu- 
ary 18th, and in this he is corroborated by the postmistress at Kermit, who deliv- 
ered it to him. He also says that the letter did not contain the notice or any other 
inclosure; that he immediately went to Kermit State Bank, where he kept his fire 
insurance policy, and there directed W. M. Hale, cashier of the bank, to write the 
following reply, indorsed on the letter he had just received: 


“Reply: I inclose policy, as requested. I have dwelling completed now. I 
want insurance on dwelling and store. Send agent to see promptly. A. J. Huff. 
“Kermit, W. Va., 1/17/22.” 


Plaintiff returned by mail on that day the letter (with the reply thereon), in- 
closing the policy to Scaggs Bros. Insurance Agency. W. M. Hale, cashier of Ker- 
mit State Bank, to whom the letter was presented for reply, says he did not see 
the alleged inclosure, a copy of which is as follows: 


“(Copy.) 
“Scaggs Brothers:Insurance Company, 
Wayne, W. Va. 
“Cancellation Notice. 


“Wayne, W. Va., Jan. 15, 1922. 
“A. J. Huff, Kermit ,W. Va.: The Columbia Insurance Company hereby gives 
five days’ formal notice of its intention to cancel policy No. 585394 issued to you as 
owner and for $4,000 on stock of merchandise at ermit, W. Va., in accordance 
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with the stipulations and provisions embraced in lines Nos. 51 to 55, both inclusive, 
of the printed conditions of said policy, to wit: ‘This policy shall be canceled at 
any time at the request of the insured, or by the company, by giving (5) five days’ 
notice of such cancellation. If this policy shall be canceled as hereinbefore pro- 
vided, or become void or cease, the premium having been actually paid, the unearned 
portion shall be returned on surrender of this policy, or last renewal, this company 
retaining the customary short rate, except that when this policy is canceled by this 
company, by giving notice, it shall retain only the pro rata premium.’ Please take 
special notice that all liability of said company under said policy will absolutely 
cease at noon January 20, 1922, unless surrender thereof to said company be sooner 
made, and the pro rata unearned premium thereon will be paid upon proper demard 
and surrender of policy. Yow are requested to return said policy to this office ac- 
cordingly, when the unearned premium will be returned to you as provided in said 
policy. 
“Yours very truly, 
“Scaggs Bros. Ins. Agency, 
“[ Signed] By F. F. Scaggs, 
“Agents for Above Company.” 


The fire occurred January 23, 1922, within less than five days after receipt by 
plaintiff of the letter purporting to inclose the alleged notice of cancellation, causing 
loss of over $7,000. After the loss plaintiff received by mail the following letter 
from S. H. Young, who issued the policy as agent for defendant, having authority 


in its behalf to accept risks, issue and deliver policies, collect premiums, make can- 
cellations, etc.: 


“Columbia Insurance Company, New Jersey. 
“Head Office—Fire Department, 


“100 William Street ,New York. 
“Samuel H. Young, Agent, 


“703 Ninth Street, Huntington, W. Va. 


“Huntington, West Va., Jan. 27, 1922. 
“Mr. A. J. Huff, Kermit, West Va—Dear Sir: You will find inclosed Lere- 
with our check drawn for the amount of $138.50, the amount of the unearned pre- 
mium on policy No. 585394 issued by the above company on November i5, 1921, 
and «canceled by our regular cancellation letter of January 15th, and as of that 
date. We were indeed sorry to have our company see fit to ask for caticellation of 
this business, but on account of the tremendous losses on outside business during 
the past several months, they have decided to retire from that class of business 
for the time being. We trust, however, that conditions generally will improve to 
such an extent as to allow our companies to again resume their regular ‘usiness 
in the outside territories, and thanking you for your business, and hoping that we 

may be able again to be of some service to you, I am 
“Yours very truly, 
“The Young Agency, 
“By S. H. Young, Manager.” 


On February 20, 1922, plaintiff, through his counsel, B. R. Bias, addressed the 
defendant by letter at its home office in New York, insisting on recognition of his 
claim of loss, and specifically stating: 


“We now make formal demand on you for such payment, and request that you 
promptly advise us whether or not you deny or admit liability. If you do not deny 
liability, we, of course, understand that the assured shall comply with the conditions 


of the policy as to proof of loss, and proof of loss will, in due course, be furnished 
an that case.” 


To this letter the defendant, on February 28th, replied: 


“We have your letter of February 20th, which we have read with much inter- 
est. We also have in this office policy which you refer to, said policy being marked 
‘Canceled.’ We are requesting our agents to furnish us with a statement giving 
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the history of the transaction as they know it, and on receipt of this statement will 
write you further.” 


On March 16, 1922, the defendant further answered: 


“We have your letter of March 14th, and beg to advise that on February 28th 
we answered your communication as per carbon copy which we now inclose, and 
regret that our communication miscarried. We have since received information 
from our agents which leads us to believe that the policy was properly canceled, 
but the agents are still to furnish us with a certified copy of communication which 
was addressed to Mr. Huff, and until this copy is at hand we will not be justified 
in giving you any definite statement in the premises.” 


On April 4, 1922, after the 60 days within which to file proofs of loss had run, 
the defendant definitely denied liability by letter to plaintiff's counsel in the fol- 
lowing language: 


“After making a careful investigation of all the facts and circumstances con- 
nected with the return of the above-numbered policy, which we now hold in this 
office, we are of the opinion that a valid cancellation had been effected prior to 
the occurrence of the fire on January 23d.” 


The defendant asserts the following for causes.of reversal: (1) That the pol- 
icy was canceled by agreement before the termination of the five days period. (2) 
That the plaintiff cannot recover for failure to furnish proofs of loss. (3) That 
the trial court improperly admitted in evidence the letter of February 20, 1922, 
from plaintiff's counsel to defendant. (4) That the trial court also erred in ad- 
mitting instructions in behalf of plaintiff and refusing those offered for defendant. 
We will consider these assignments in order. 

First. The defendant flatly contends that the surrender of the policy by plain- 
tiff, regardless of his intention, effected its immediate cancellation. In support of 
this proposition the following cases are cited and relied on as involving facts simi- 
lar to the facts in this case: 

Miller v. Fire Insurance Company, 54 W. Va. 344, 46 S. E. 181: The agent of 
the insurance company, under specific instructions from his principal, approachec 
the insured and requested the surrender of the policy for immediate cancellation, 
stating that he would secure for the assured a similar policy in another company 
he represented, and the agent for this purpose retained the unearned premium to 
apply on the new insurance. The policy was thereupon surrendered. At*the time 
of the fire, occurring nine months later, the insured thought he had the new policy, 
which in fact had never been issued. 

Kelley v. Aetna Insurance Co., 75 W. Va. 637, 84 S. E. 502: In response to a 
letter from the insurance agent, requesting the return of the policy for cancellation, 
under instructions of the company, the assured in person delivered the policy to the 
agent, receiving the unearned premium, and on the following day applied to another 
agency for a similar policy. 

Buckley v. Citizen’s Insurance Co., 188 N. Y. 399, 404, 81 N. E. 165, 13 L. R. A. 
(N. S.) 889: The insured voluntarily and unconditionally surrendered the policy 
immediately on receiving notice of cancellation. 

Gorge Hotel Co. v. Liverpool. London & Globe Insurance Company, 122 App. 
Div. 152, 106 N. Y. Supp. 732: The insured was notified by the insurer that by rea- 
son of mortgage foreclosure proceeding on the property the policy had’ become can- 
celed and that the insurer’s liability would cease at a certain time thereafter unless 
the policy were sooner surrendered, stating that on the return of the policy un- 
earned premium would be returned. The policy, thereafter, was surrendered uncon- 
ditionally. 

Hillock, Trustee, v. Traders Insurance Co., 54 Mich. 531, 20 N. W. 571: The 
policy was surrendered unconditionally to the insurance agent for cancellation with- 
out return of the unearned premium, the agent at the time stating: 


“T will see if I can put it [the risk] in some other company for you.” 


The facts in each of the foregoing cases were held to constitute cancellation as 
matter of law. 
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Hi-Grade Oil & Gas Company v. United States Fidelity & Guaranty Company 
(W. Va.) 117 S. E. 157: When called upon by the agent of the insurer to surren- 
der the policy for cancellation, the assured immediately returned the policy and ac- 
cepted the unearned premium. It was declared that this effected immediate cancel- 
lation by agreement, which could not be later avoided by the assured upon the 
claim that he was not familiar with the clause in the policy entitling him to five 
days’ notice of the insurer’s election to cancel. 

Hancock v. Hartford Fire Insurance Co., 87 Misc. Rep. 159, 142 N. Y. Supp. 
352: The issue in this case, as to whether the insured had surrendered the policy 
to be canceled or for the purpose of adjusting a previous loss thereunder, was con- 
sidered to be a question of fact. 

Westchester Fire Insurance Co. v. McMinn (Tex. Civ. App.) 188 S. W. 25: 
The agent of the insurer marked the policy “Canceled,” when presented by the in- 
sured upon the agent’s request for this purpose. Cancellation in that case was like- 
wise declared dependent upon a question of fact. 

Berton v. Atlas Insurance Co., 203 Mass. 134, 89 N. E. 244: The insured was 
notified that, unless he paid the premium or returned the policy, cancellation notice 
would be served on him. He returned the eR A finding that the facts con- 
stituted an agreed cancellation was upheld. 

Coles v. Jefferson Insurance Company, 41 W. Va. 261; 23°S:.E; 7ae.. Fue 
main question in this case was whether the facts known to ‘the local agent of the 
insurance company, who solicited the policy, misstated in the application, avoided 
the risk; the court holding that knowledge to the agent was knowledge to his princi- 
pal, the insurance company, and that its acceptance of the application with such 
knowledge constituted waiver of the covenant in the policy requiring the applica- 
tion to correctly state the material facts. 

Hollywood v. Dubuque Company, 80 W. Va. 604, 92 S. E. 858: The question 
there was whether the insurance agents upon whom the insured had conferred full 
authority to keep his mill property insured could accept cancellation of one policy 
on the property, having obtained other insurance in like amount effective immedi- 
ately upon cancellation of the first. The exercise of such authority by the agents, 
which did not affect the amount or continuity of the risk, was held proper. 

Are the facts in any of the foregoing cases analogous to those before us? In 
each of those cases, involving agreed cancellation, unconditional demand or request 
for cancellation was made by the insurer or its agent directly to the assured or his 
agent. Here the transaction relied on as constituting cancellation by agreement was 
between the assured and a third party, serving merely in the capacity of communi- 
cating notice of the insurer’s desire to cancel, and who obtained possession of the 
policy under representation that the assured could “keep protected” by promptly 
delivering the same for replacement by other policies. The letter requesting return 
of the policy indicated that its cancellation was within the plan of fully protecting 
the merchandise and buildings of the plaintiff. It states: 


“In accordance with our visit [concerning -the building insurance for which 
plaintiff had applied], we have taken up with the companies the matter of insurance, 
and, instead of writing three different policies, the companies prefer canceling the 
one you have on the stock of goods, and issuing new policies altogether on your 
stock, your new dwelling and office building in the rear, and the amount you asked 
for on old part of dwelling and household goods. Upon this advice, we herewith 
inclose cancellation notice of the $4,000 on stock written in No. 585394 Columbia 
Insurance Company.” 


Then, upon the advice of the companies that they preferred the policies to cover 
the merchandise and buildings together, and not each item of property separately, 
the return of the policy in question was requested, in order to meet the desire of 
the companies as to the plan of insurance. This, of course, was a matter of indif- 
ference with the plaintiff, to which he readily acceded. What he needed and wanted 
was insurance to “keep [him] protected.” It was immaterial whether his property 
was insured by separate items or all together. Scaggs Bros. Insurance Agency 
possessed no authority as agent or representative of the defendant company to agree 
with plaintiff for a cancellation of the policy. It is proven and admitted that this 
agency was never an agent of the defendant, and that its services in connection with 
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the policy were merely those of broker, for which it received from the agent Young 
certain commissions. Want of such authority is recognized in the letter from the 
agency to Young, January 19, 1921, stating, “We inclose the A. J. Huff policy for 
cancellation”—not “the A. J. Huff policy, which has been cancelled.” 

[2] There is no implied authority on the part of a soliciting agent or the 
broker who procured the insurance to bind the insurer by accepting a surrender of 
the policy, and a notice of or request for cancellation to such agent does not ter- 
minate the liability of the insurer. 26 C. J. 146; Joyce on Insurance (2d Ed.) § 
636. The burden is upon the defendant to prove cancellation. 16 C. J. 148. As 
stated in the case of Hillock v. Insurance Company, cited by defendant, transactions 
involving alleged cancellation are to be construed reasonably and fairly and in ac- 
cord with the evident understanding of the parties at the time. There can be no 
question that, by a fair and reasonable interpretation of the letter from the agency 
to plaintiff, advising the election of the defendant to cancel the policy and plaintiff's 
reply, he was induced to surrender the policy with the understanding that it would 
be replaced by other insurance taking effect immediately, so as “to keep [him] pro- 
tected,” and that additional insurance covering the buildings would also be issued. 
This being the case, Scaggs Bros. Insurance Agency could not effect a legal cancel- 
lation by delivering the policy to Young, in violation of such trust, within the five- 
day period. 

[3] The defendant, as a second ground of defense, relies on failure of the 
plaintiff to file proof of loss as required by the policy. Plaintiff replies that the 
defendant has waived proof of loss by denying liability within the time it is re- 
quired to be furnished. In this connection the plaintiff directs attention, first, to 
the letter of the agent, S. H. Young, to plaintiff, after the loss, returning the un- 
earned premium, and stating the policy had been canceled on a date prior to the fire, 
and cites the case of Lusk v. American Insurance Co., 80 W. Va. 39, 91 S. E. 1078, 
which holds that proof of loss may be waived by a local agent of an insurance com- 
pany empowered to issue policies, collect premiums, and. make renewals and can- 
cellations. The plaintiff also relies upon the letters, herein set out, from the de- 
fendant, which, it is contended, reasonably influenced the plaintiff in the belief that 
proof of loss would not be required. The defendant seeks to avoid the effect of 
these letters, mainly on the ground that they are signed ‘‘Prentice B. Reed, General 
Adjuster,” and that the company was not bound thereby, without proof that the 
general adjuster had authority to deny liability. In answer to this proposition it is 
sufficient to say that the letters in question were written from the general office of 
the defendant, in reply to plaintiff’s letter offering to file proof of loss, if liability 
was not denied on the ground of cancellation. 

The cases of Slater v. Williamsburg City Fire Insurance Co., 68 W. Va. 779, 
71 S. E. 197, and Morris v. Duchess Insurance Co., 67 W. Va. 368, 68 S. E. 22, are 
cited as supporting defendant’s contention. Those cases involve alleged waivers of 
proofs of loss by local or field adjusters, who did not undertake to represent the 
company in a general capacity. In the Morris Case the opinion states: 


“Tt is not claimed by plaintiff that any such.denial [of liability] is contained in 
any letter or notice in writing received from defendant company. The evidence re- 
lied on is that on the day following the fire plaintiff's husband, for her, verbally noti- 
fied a local agent of defendant of the loss; that this agent notified the general agents 
at Charleston of the loss by letter, acknowledged by them; and that a few days 
afterwards they sent their adjuster, a special agent, to the place of the fire, who, 
after viewing the premises, did not see or communicate with the insured or her 
husband, but stated to the local agent, on his return from the place of the fire, that 
he had learned the property was vacant, and that defendant would deny liability 
under the policy for that reason.” 


In the Slater Case it is said: 


“There is no evidence or claim of waiver [of proof of loss] by any other repre- 
sentative of the company, nor by the company otherwise than by the acts and con- 
duct of the adjuster. * * * Adjustment does not include liability and payment. 
These questions need not be committed to agents in the field.” 
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As the letters represent the acts of the company, the rule of law that a field 
adjuster has no implied authority to waive proofs of loss has no application. We 
think Young’s conduct after loss, returning the unearned premium and declaring the 
policy to have been canceled at a time antedating the fire, constituted denial of lia- 
bility on that ground, resulting in waiver of proof of loss by plaintiff. Pauley v. 
Insurance Company, 79 W. Va. 187, 90 S. E. 552, L. R. A. 1918E, 473. 

[4] Complaint is also made by defendant that the letter of B. R. Bias, as attor- 
ney for plainiff, to defendant, dated February 20, 1922, was improperly admitted 
over defendant’s objection. This letter not only demanded recognition of liability 
on the part of the defendant, but contained a legal argument, with citation of au- 
thority, in support of the demand. The defendant now objects seriously to the 
argument part of the letter as having been calculated to influence the jury. Whether 
the letter was objectionable or not on this score, the objection at the time of its 
admission in evidence was merely general, and, it being proper for some purpose, 
the general objection was rightly overruled. Billups v. Woolridge, 80 W. Va. 13, 
91 S. E. 1082; State v. Calhoun, 67 W. Va. 666, 69 S. E. 1098. 

The defendant also questions four of the five instructions given for the plain- 
tiff. Plaintiff's instruction No. 1-A states that the defendant could not cancel the 
policy, except by consent or agreement of the plaintiff, without first having given 
to the plaintiff five days’ notice of its intention to do so. The defendant, without 
assigning reason, says that this instruction is misleading. 

Plaintiff’s instruction No. 1-B told the jury that under the law of this state no 
insurance company can cancel a policy issued against loss by fire on property in the 
state, without giving the party insured at least five days’ written notice of such in- 
tention, and returning the ratable portion of the premium for, the unexpired term 
of the policy. This instruction was in the language of section 67 of chapter 34, 
Code. It is said that the instruction was improper for having omitted the theory 
of cancellation by agreement or consent. The preceding instruction, which should 
be read in connection with this one, supplies the alleged missing element. 

Plaintiff's instructions Nos. 2 and 3 simply inform the jury as to the correct 
method of computing time under the five days’ notice required of defendant upon 
its election to cancel. The criticism of these instructions, because of their failure 
to present the theory of cancellation by consent or agreement, is also unfounded. 

The defendant offered five instructions, all of which were refused. The first 
was peremptory, and the remaining were intended as presenting rules of law for 
the jury’s guidance in its finding of facts. These remaining instructions, as well 
as the first, were properly refused. They are predicated upon the case of Miller 
v. Insurance Company, cited, where the policy was delivered to the agent of the 
company for immediate cancellation. They therefore would have informed the jury 
that the mere delivery of the policy to Scaggs Bros. Insurance Agency, whom it is 
admitted and affirmatively proven was not an agent of defendant, eftected cancel- 
lation, notwithstanding the agency’s representation, in obtaining the policy ,that 
cancellatin was desired for the purpose of substituting other policies in its stead. 
It would make no difference in this respect that plaintiff actually received the al- 
leged formal notice of cancellation prepared by the agency, as it was acting under 
‘mere advice of the agent, Young, who could not delegate authority to accept can- 
cellation. 

It is not denied that the fire occurred within five days (properly computed) 
from receipt by plaintiff of the agency’s letter relative to cancellation. Joyce on 
Insurance (2d Ed.) § 1665a. 

We therefore affirm the judgment of the circuit court. 

Affirmed. 


24——-Vol. LXII. 
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MILWAUKEE BEDDING CO. v. GRAEBNER. 
(Supreme Court of Wisconsin. Dec. 11, 1923.) 
196 Northwestern Reporter, 533. 


1. INSURANCE—AGENT NOT HELD LIABLE FOR FIRE LOSS ON THE- 
ORY OF INSURER. 


In view of St. 1921, § 1941—64m, par. 2, prohibiting issuance of fire insurance 
contracts by any one except authorized fire insurance companies, an action cannot 
be maintained against an agent, as such, on agreement to insure, on the theory that 
conversation between a representative of agent and plaintiff amounted to an oral 
contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


2. INSURANCE — AGENT AGREEING TO PROCURE INSURANCE LIA- 
BLE FOR DEFAULT. 


If an insurance agent agrees and undertakes to procure insurance and fails to. 
do so, he is liable for resulting damages. 


(For other .cases, see Insurance, Dec. Dig. § 103.) 


3. INSURANCE—STATUTE MAKING SOLICITOR AN AGENT HELD TO: 
APPLY ONLY TO AGENTS OF COMPANIES. 


St. 1921, § 1977, providing that any person who solicits insurance on behalf of 
a corporation shall be held to be an agent of such corporation, unless it can be 
shown that he received no compensation for such services, refers to agents of insur- 
ance corporations, and cannot be invoked to establish agency on behalf of any one 
not a corporation. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


4. INSURANCE — SOLICITOR HELD TO HAVE POWER TO BIND DE- 
FENDANT INSURANCE AGENT TO PROCURE ADDITIONAL IN- 
SURANCE. 


Where it was part of the duties of an employee of an insurance agent to look 
after renewal of expiring policies, call on patrons whose policies were about to ex- 
pire, and solicit them for renewal and additional insurance, it being her practice 
to bring back cards setting forth facts showing what renewal business and what 
new business was to be written, although she had no power to pass on and accept 
applications, it was not necessary that she have express authority to bind defendant 
to write or procure contracts of insurance, as the jury could find that she had ap- 
parent authority. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


5. INSURANCE— CONVERSATION BETWEEN INSURED AND SOLICI- 
TOR HELD TO BE CONTRACT BY INSURANCE AGENT TO PRO- 
CURE ADDITIONAL INSURANCE. 


Where the employee of an insurance agent, who looked after renewal of ex- 
piring policies, called on patrons, and solicited them for renewals and for additional 
insurance, called on plaintiff to see about renewal, and stated that they were in a 
position to offer companies which would not cancel plaintiff’s policies, and plaintiff 
said, “You can cover us for $2,000,” such conversation was a contract by which de- 
fendant agreed to procure $2,000 additional insurance. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


6. INSURANCE—CUSTOM HELD TO ENTER INTO CONTRACT TO PRO- 
CURE ADDITIONAL INSURANCE AS TO TIME OF TAKING EFFECT. 
In action for defendant’s failure to procure additional insurance, where plain- 
tiff stated that there was nothing said as to the date it was to take effect, and it 
was found that it was an established custom among brokers and agents that fire- 
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insurance should, in absence of directions as to when coverage should commence, 
take effect from noon preceding order for same, such custom must be taken to 
have entered into and become a part of the contract supplying the incident as to 
when it should take effect. 


(For other cases, see Insurance, Dec. Dig. § 153.) 


7. INSURANCE—PAROL CONTRACT FOR FIRE INSURANCE VALID. 

Notwithstanding St. 1921, § 1960, par. 1, impliedly prohibits oral contracts of 
health and accident insurance, an oral contract for fire insurance is not invalid, un- 
der section 1941—64. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


8 INSURANCE — AGENT, REPRESENTING SEVERAL COMPANIES, 
MUST DESIGNATE ONE BEFORE CONTRACT IS MADE. 


Where application for insurance is made to an agent who represents several 
companies, no contract is engendered between insured and any particular company 
until such company is designated by the agent; but, where the agent selects a com- 
pany, a binding contract results. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


9. INSURANCE—COMPANY SUFFICIENTLY DESIGNATED IN SOLICI- 
TOR’S MEMORANDUM. 


A memorandum, made by a solicitor for additional insurance in L. & A. Co, 
such memorandum being intended to designate the London Assurance Corporation 
as the company in which it was to be written, held sufficient to establish a binding 
contract between plaintiff and such corporation, and therefore there was no breach 
of defendant’s contract to procure insurance. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


Appegl from Circuit Court, Milwaukee County; E. C. Higbee, Judge. 

Action by the Milwaukee Bedding Company against W. H. Graebner. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with instruc- 
tions. 


The defendant is an insurance agent representing a number of insurance com- 
panies in the city of Milwaukee. Agnes Graebner was his daughter, and an em- 
ployee in the office. A policy of insurance written by Graebner in fire association 
company insuring property of the Milwaukee Bedding Cmpany to the amount of 
$3,000 expired on the lst of March, 1920. Miss Graebner called at plaintiff’s office 
on February 24, 1920, to see about the renewal of the policy. She interviewed 
Theodore Schilling, secretary-treasurer of the bedding company, and a renewal of 
the policy was agreed upon. Thereupon there was talk concerning additional in- 
surance. According to the testimony of Mr. Schilling, the conversation was as fol- 
lows: Miss Graebner asked Mr. Schilling if he did not want to take out some 
more insurance. Schilling answered: 


“We are in need of insurance now, Miss Graebner, but I cannot give it to your 
firm, because some of the companies which you represent have canceled some of 
our policies before, and we do not like to do business with companies that cancel 
the policies.” 


She then said: 


“Tt is true, Mr. Schilling, that some of the policies have been canceled, but we 
are now in a position to offer you companies which will not cancel your policies.” 


He said: 
“Well, I am glad to hear this, Miss Graebner, because I like to do business 
with you. So, if you are sure that the policies will not be canceled, you can cover 


us for $2,000.” 





370 Insurance Law Journal, Vol. 62. [ Mar., 1924 


She said: 

“I thank you, Mr. Schilling.” 

Before leaving the office of the American Bedding Company, Miss Graebner 
made a certain memorandum on a card, of which the following is a copy: 


“4924 198 Mil. Bedding Co. 
3000—Ist Stock 
292-6-—4 St 


$2000 add’l in L. & A. Co. 
5108225 


Renew 


4888793” 

According to Miss Graebner’s testimony, the figures “4924 198” indicated the 
fire association company; “3000” meant the amount of the policy; “stock” indicated 
that the policy covered stock and expired on the Ist of March; “292-6-4 St.” indi- 
cated the number and street of the premises insured; the word “renew” meant 
that the policy was to be renewed; “$2000 add’l in L. & A. Co.” indicated that an 
additional policy of $2,000 was to be written upon the property in the London As- 
surance Corporation. This card was taken by her to the office and deposited by her 
in a drawer where such cards were usually deposited. In the ordinary course of 
business this with similar cards would be placed on the desk of Mr. Wenzel, a sort 
of an executive manager of the business of the office, for his approval. If he ap- 
proved, he put an O. K. on the card. The card was then passed to the policy clerk, 
who drew the policy. For some reason this card did not receive the approval of 
Mr. Wenzel before noon of the 25th. 

Shortly after 12 o’clock of the 25th, fire broke out in the plant of the Milwaukee 
Bedding Company, and completely destroyed its stock. The amount of loss un- 
compensated by other insurance was $1,473.53. While the fire was still burning, 
Mr. Schilling, plaintiff's secretary-treasurer, went to the office of plaintiff’s attor- 
neys, and told them he had placed $2,000 additional insurance on the stock *the previ- 
ous day, but had not yet received the policy. The attorney then sent one of his 
stenographers to the Graebner office to demand the policy, but did not inform her 
that the buildings was on fire. The policy was not written. Miss Klatt, a policy 
clerk, so informed the messenger.. The messenger said, however, that she was 
supposed to take the policy back with her, and that she would wait until it was 
written. Miss Klatt then looked into the drawer to see if there was any memo- 
randum covering a policy for the plaintiff company. She found Miss Graebner’s 
memorandum card, which she interpreted as calling for a new policy for $2,000 in 
the London Assurance Corporation, to be dated March lst. While it had been 
approved by Mr. Wenzel, she thought that inasmuch as it was not going into effect 
until the Ist of March, there would be no harm in writing the policy, as it could 
be canceled if the risk was not approved. She wrote up the policy, and gave it to the 
messenger. Mr. Wenzel was not in the office at the time. No one in the Graebner 
office knew that the building was on fire. When the London Assurance Corporation 
policy reached the office of plaintiff's attorneys and the date of March Ist was 
noted, the policy was returned for the reason that it should have covered the prop- 
erty from the 24th day of February instead of the lst day of March. 

This action was brought against the defendant to recover the amount of the 
loss resulting from the fire, which was not covered by other insurance; namely, $1,- 
473.50. There was a special verdict of the jury wherein it was found (1) that 
there was on the 24th day of February, 1920, an established and generally recognized 
custom among insurance agents and brokers in the city of Milwaukee that fire in- 
surance should, in the absence of directions as to the date when coverage should 
commence, take effect and be in force from the noon preceding the order for the 
same; (2) that defendant had knowledge of such custom; (3) that the defendant’s 
daughter, Agnes Graebner, was held out by the defendant to the plaintiff and others 
as having authority to contract for insurance in his behalf; (4) that said Agnes 
Graebner, on the 24th day of February, 1920, agreed with the plaintiff on behalf 
of the defendant to write and place the sum of $2,000 of insurance on the stock of 
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said plaintiff company; and (5) that it was the understanding of the parties, at the 
time, that such insurance was to be written to take effect forthwith. Upon this ver- 
dict the court rendered judgment in favor of the plaintiff and against the defendant 
for the sum of $1,413.53 damages, being the amount of the uninsured loss, less .$60 
premium which it was to pay. From the judgment so rendered defendant brings 
this appeal. 


George J. Graebner and Hoyt, Beuder, McIntyre & Hoyt, all of Milwaukee, for 
appellant. 

Quarles, Spence & Quarles, and Artgur B. Doe, all of Milwaukee, for respond- 
ent. 


Owen, J. (after stating the facts as above). [1] The respondent contends 
that this action may be maintained upon two theories, one of which is that the con- 
versation between Miss Graebner and Mr. Schilling amounted to an oral contract 
of insurance between Graebner and the bedding company, by which Graebner agreed 
to insure the company for the period of one year from the 24th day of February, 
1920. This theory cannot be sustained, for the reason that St. 1921, § 1941—64m, 
par. 2, expressly prohibits the issuance of contracts of fire insurance by any except 
authorized fire insurance companies, in the following language: 


“No unauthorized fire insurance company or other unauthorized insurer shall 
hereafter make or issue, directly or indirectly, any policy of insurance on property 
in this state, except as specifically authorized by law. All such contracts are de- 
clared to be unlawful, void, and unenforceable, and no action in law or equity shall 
be maintained on any such contract in any court.” 


This statutory provision declares void and unenforceable, any policy of insur- 
ance, whether oral or written, issued by any person except an authorized fire insur- 
ance company, and further, that no action in law or equity shall be maintained on 
any such contract in any court. In view of this provision it is plain that the de- 
fendant cannot be held liable on the theory that he was an insurer of the property. 

[2] The other theory is that the defendant agreed with the plaintiff to procure 
additional insurance; that he failed to do so; and that he is liable for the damages 
resulting from his breach of the agreement to procure insurance, under the doctrine 
of Rainer v. Schulte, 133 Wis. 130, 113 N. W. 396. That case is authority for the 
proposition that if an insurance agent agrees and undertakes to procure insurance 
and fails to do so he is liable for the resulting damages. In order to determine 
whether defendant is liable upon this theory, it is necessary to inquire, first, whether 
such an agreement was consummated, and, second, whether, if consummated, there 
was a breach thereof. 

[3-5] It is defendant's contention that his daughter, Miss Graebner, did not 
have authority as his agent to bind him upon contracts either to procure or write 
insurance. In order to establish her agency, respondent invokes the provisions of 
section 1977, which provides in effect that any person who solicits insurance on be- 
half of any insurance corporation shall.be held to be an agent of such corporation 
to all intents and purposes, unless it can be shown that he receives no compensation 
for such services. This section refers to agents of insurance corporations and 
cannot be invoked to establish an agency in behalf of any one not an insurance cor- 
poration. It has no bearing upon the question whether Miss Graebner acted as the 
agent of the defendant in conducting the interview with the officer of the plaintiff 
company. The'record fails to disclose any evidence that Miss Graebner had éx- 
press authority to bind the defendant to either write or procure contracts of insur- 
ance. It appears that the manner in which the defendant conducted his business 
required applications for insurance to be approved either by himself or Mr. Wenzel 
before they were accepted, and that Miss. Graebner had no authority whatever in 
this respect. It does appear, however, that it was a part, if not the principal part, 
of Miss Graebner’s duties in the office to look after the renewal of expiring policies, 
to which end it was her usual custom to call upon patrons whose policies were 
shortly to expire, and to solicit them, not only for a renewal of the expiring policy, 
but for additional insurance. It here was her practice to bring back cards similar 
to the one which she made out in this case, set forth in the statement of facts, show- 
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ing what renewal business and what new business was to be written. Such cards 
were placed by her in the drawer, and entered into the routine of the office. While 
it is true that the evidence shows quite conclusively that she did not have power to 
pass upon and accept applications for insurance, it was not necessary that she have 
express authority in order to bind the defendant. It was sufficient if she had ap- 
parent authority. The trial court so instructed the jury with reference to the third 
question, and we think the evidence warranted the jury in finding that she did have 
apparent authority to bind the defendant in such respect, and that the conversation 
between Miss Graebner and Mr. Schilling amounted to a contract by which defend- 
ant agreed to procure for the plaintiff additional insurance to the amount of $2,000. 

[6] There was a dispute at the trial as to the time when the additional insur- 
ance was to take effect. Miss Graebner testified that it was her understanding that 
it was to take effect on the lst day of March. Mr. Schilling testified that there was 
nothing said as to the date when the additional insurance was to take effect, and 
the jury found that there was an established and generally recognized custom 
among brokers and insurance agents in the city of Milwaukee that fire insurance 
should, in the absence of directions as to the date when coverage should commence, 
take effect and be in force from the noon preceding the order for the same. Ap- 
pellant does not contend that this finding of the jury is without support in the evi- 
dence, and this custom must be taken to have entered into and become a part of the 
contract, thereby supplying the incident thereof as to when the insurance should 
take effect. Clarke v. Maisch, 171 Wis. 225, 228, 177 N. W. 11. This view elimi- 
nates the question of whether the defendant had a reasonable time in which to pro- 
cure the insurance before the fire. 

Having reached the conclusion that there was a valid and binding agreement 
between the parties, by which the defendant agreed to procure additional insurance 
to take effect February 24th, it only remains to be considered whether there was a 
breach of that contract. Appellant contends that there was a valid oral contract 
of insurance engendered between the London Assurance Corporation and the plain- 
tiff, and that there was no breach of.the contract to procure insurance on the part 
of the defendant, as the plaintiff could have maintained an action against the London 
Assurance Corporation to recover the amount of the loss upon the oral contract 
of insurance. 

[7] The case is argued by both parties upon the assumption that oral contracts 
of fire insurance are valid in this state. It has been so held many times, and we 
should pass the question by without further discussion were it not for our holding 
in Schilbrek v. Inter-Ocean Casualty Co., 180 Wis. 120, 192 N. W. 456, that section 


1960, paragraph 1, impliedly prohibits oral contracts of health and accident insur- 
ance. That section reads as follows: 


“On and after the first day of January, 1914, no policy of insurance against loss 
or damage from the sickness, or the bodily injury or death of the insured by acci- 
dent shall be issued or delivered to any person in this state until a copy of the form 
thereof and of the classification of risks and the premium rates pertaining thereto 
have been filed with the commissioner of insurance.” 


Section 1941x provides a standard form for fire insurance, policies, and re- 
quires the commissioner of insurance to prepare and file in his office a printed form 
in blank containing the provisions, agreements, and conditions specified therein. 
Section 1941—64 provides: 

“No fire insurance company, corporation or association, except township mutual 
insurance companies, their officers or agents, shall make, issue, use or deliver for 
use any fire insurance policy on property in this state, other than such as shall con- 
form in all particulars as to blanks, size of type, context, provisions, agreements 


and conditions with the printed | forms of contract or policy so filed in the office of 
the commissioner of insurance.” 


It must be conceded that on the face of these two statutes the implication 
against oral contracts of insurance is as strong in the one as in the other, and that, 
if no rergard be had to the subject-matterr dealt with by these two sections our 
reasoning in Schilbrek v. Inter-Ocean Casualty Co., supra, would compel the con- 
clusion that by the language of section 1941—64, the Legislature also intended to 
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prohibit oral contracts of fire insurance. We cannot ignore the fact, however, that 
in the business and insurance world oral contracts of fire. insurance have been and 
are very prevalent. It is customary for business men to call up their insurance 
agent and place their order for fire insurance. It is considered by both parties that 
the coverage dates from the time when the insurance agent accepts the application. 
When the policy is written the coverage is dated from the time of the acceptance 
of the application, or the noon before, and the insured is charged with premium 
from that date. 

It would operate as a serious disturbance of settled notions, as well as of the 
manner in which fire insurance business is conducted, to hold that the insured was 
without protection until the written policy was issued or delivered. We feel that 
the abolition of this long-settled custom requires express legislative declaration. 
There is less reason for prohibiting oral contracts of fire insurance in view of the 
fact that there is but one standard fire insurance policy in this state to which 
reference may be made to establish the terms of the oral contract, and the further 
fact that the fire insurance policies are dated from the acceptance of the application, 
and the premium is charged from that date. On the other hand, there is no such 
thing as a standard health and accident insurance policy. Those policies contain all 
sorts of provisions, and are made to fit myriad conditions, and as a rule it is spe- 
cifically provided in such policies that they do not take effect until they are deliv- 
ered. Such a provision was in the policy under consideration in Schilbrek v. Inter- ° 
Ocean Casualty Co., supra. It is therefore our conclusion that oral contracts of 
fire insurance have not been prohibited, and our reason for considering the same is 
the thought that our decision in Schilbrek v. Inter-Ocean Casualty Co., supra, may 
have cast some doubt upon the question. 

[8] It remains to be considered whether there was a sufficient designation by 
the agent of the company in which the insurance was to be written to constitute a 
contract between the bedding company and the London Assurance Corporation. It 
is a general rule that, where an application for insurance is made to an agent who 
represents several companies, no contract of insurance is engendered between the in- 
sured, and any particular company until such company is designated by the agent. 
Sheldon v. Hekia Fire Ins. Co., 65 Wis. 436, 27 N. W. 315; Costello v. Grant County 
Mut. F. & L. Ins. Co., 133 Wis. 361, 113 N. W. 639; Hartford Fire Ins. Co. v. 
Trimble, 117 Ky. 583, 78 S. W. 462; The New Orleans Insurance Association v. 
Boniel, 20 Fla. 815; Michigan Pipe Co. v. Michigan Fire & Marine Ins. Co., 92 Mich. 
482, 52 N. W. 1070, 20 L. R. A. 277; Kleis v. Niagara Fire Ins. Co., 117 Mich. 469, 
76 N. W. 155; Ogle Lake Shingle Co. v. National Lumber Ins. Co., 68 Wash. 185, 
122 Pac. 990. But, where the company is selected by the agent, and in. 
some manner designated as the company in which the insurance is to be written, 
a binding contract results. Croft v. Hanover Fire Ins. Co., 40 W. Va. 508, 21 S. 
E. 854. 52 Am. St. Rep. 902; Connecticut Fire Ins. Co. v. Bennett, 1 Ohio N. P. 71; 
Thompson v. Germania Fire Ins. Co., 45 Wash. 482, 88 Pac. 941. In such case the 
agent becomes the agent of the insured for the purpose of selecting the company. 
Michigan Pipe Co. v. Michigan Fire & Marine Ins. Co, 92 Mich. 482, 52 N. W. 1070, 
OL. Ri A277. 

[9] The memorandum which Miss Graebner made on the card clearly desig- 
nated the company in which the additional insurance was to be written. That this 
was the import of the memorandum is confirmed by the fact that the policy deliv- 
ered to the messenger was that of the London Assurance Corporation. The design- 
nation was sufficient to establish a binding contract between the bedding company 
and the London Assurance Corporation, from which it results that there was no 
breach of the contract to procure insurance on the part of the defendant. 

Judgment reversed, and cause remanded, with instructions to enter judgment 
dismissing plaintiff’s complaint. 
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MARINE. 


DELANTY et at. v. YANG TSZE INS. ASS’N, Limitep. (No. 18251.) 
(Supreme Court of Washington. Dec. 4, 1923.) 
220 Pacific Reporter, 754. 


i. INSURANCE—LESSEE OF TUGBOAT UNDER VOID LEASE HELD TO 
HAVE INSURABLE INTEREST THEREIN. 


Even if the lease of a tugboat belonging to a partnership was void for want of 
power in the surviving partners to execute it, the lessee had an insurable interest in 
the boat because its possession gave rise to an implied promise to return it to who- 
ever had a legal right thereto. 


(For other cases, see Insurance, Dec. Dig. § 115[8].) 


2. INSURANCE — INSURED’S FAILURE TO NOTIFY INSURER VESSEL 


HAD GROUNDED BEFORE VOYAGE COMMENCED HELD NOT TO 
AVOID POLICY. 


Insured’s failure, in applying for a voyage policy for a tugboat, to notify in- 
surer that the boat had been aground several times, in the absence of special inquiry 
by insurer, held not a concealment avoiding the policy, in view of the implied war- 
ranty that a vessel insured under such policy is seaworthy at the commencement of 
the voyage, and the rule that anything which it is superfluous to disclose because of 
any implied warranty need not be disclosed. 


(For other cases, see Insurance, Dec. Dig. § 273.) 


3. INSURANCE — EVIDENCE HELD SUFFICIENT TO WARRANT FIND- 
ING TUGBOAT SEAWORTHY. 
In an action on a marine policy for the loss of a tugboat, evidence held sufficient 
to warrant finding that the tugboat was seaworthy at the commencement of the voy- 
age. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—FINDING THAT VESSEL SANK THROUGH “PERILS OF 

SEA” HELD WARRANTED. 

Where a tugboat which was seaworthy when the voyage began sank from a leak 
which developed during the voyage, a finding that the boat was lost through “perils 
of the sea” within the terms of the marine policy held warranted, even though the 
cause of the leak could not be ascertained. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


(For other definitions, see Words and Phrases, First and Second Series, Perils 
of the Sea.) 


Department 1. 

Appeal from Superior Court, Grays Harbor County; Ben Sheeks, Judge. 

Action by H. M. Delanty and others against the Yang Tsze Insurance Associa- 
tion, Limited. Judgment for plaintiffs, and defendant appeals. Affirmed. 


William H. Gorham, of Seattle, for appellant. 


Theodore B. Bruener, of Aberdeen, and Grosscup & Morrow, of Seattle, for 
respondents. 


Parker, J. This is an action by the plaintiffs, Delanty and others, upon a con- 
tract of marine insurance whereby the defendant insurance association insured the 
tugboat Bear “for account of concerned”; that is, for the account and benefit of Ta- 
coma Dredging Company, it having then the use and possession of the boat under 
a lease contract with the plaintiffs as owners thereof. A trial upon the merits in 
the superior court for Grays Harbor county, sitting with a jury, resulted in verdict 
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and judgment in favor of the plaintiffs for the full amount of the policy, from 
which the defendant has appealed to this court. 


Counsel upon both sides proceed in their argument upon the theory that this 
action was commenced and prosecuted by the plaintiffs as for the benefit of Tacoma 
Dredging Company, and that the plaintiffs stand in the shoes of that company, and 
have the right to so prosecute the action as proper parties plaintiff. The boat was 
comparatively small as a tug, being a gas power boat of 33 gross tons. She was 
owned by the plaintiff and one Egerer, who died on December 20, 1920, as partners 
under the firm name of Bear Tugboat Company; the boat being the only partner- 
ship property, and the operating or leasing her being the only business of the firm. 
On February 16, 1921, the plaintiffs, the surviving partners, leased the boat to Ta- 
coma Dredging Company, looking to the taking of it from Grays Harbor to Til- 
lamook Bay, in Oregon, there to be used by the dredging company as a tugboat and 
tender in connection with the dredging company’s plant there being operated. This 
lease contract was in writing, being signed in behalf of the partnership by one of 
the plaintiffs; manifestly such lease being authorized by all the surviving partners. 
No letters of administration were ever applied for by any of the surviving partners 
looking to the administration of Egerer’s partnership interest in the boat. While 
J. H. Fuller had on February 14, 1921, been duly appointed general administrator 
of the estate of Egerer, and had dulv qualified as such administrator, he never at. 
any time assumed any control whatever over the partnership interest of Egerer 
in the boat, further than to inventory such interest as a one-twelfth interest therein, 
and to make sale thereof to the plaintiffs as surviving partners in pursuance of an 
order of the superior court made in the administration of Egerer’s estate under 
section 1459, Rem. Comp. Stat.; this sale, however, being consummated after the 
lease of the boat by the surviving partners to Tacoma Dredging Company and its 
loss. The dredging*company took the boat from Grays Harbor to Tillamook Bay, 
where it was used as contemplated for a period of some two months. Then, the 
time having arrived for the return of the boat to Grays Harbor, and the dredging 
company being responsible for its safe return to Grays Harbor under the terms of 
the lease, the dredging company caused the insurance here in question to be ef- 
fected, insuring the boat for the period of her return voyage from Tillamook Bay 
to Grays Harbor. On April 15, 1921, the boat commenced her return voyage to 
Grays Harbor, passing out of Tillamook Bay into the Pacific Ocean at 5 o'clock 
that evening. A few hours later she was discovered to be leaking, which leaking 
developed to the extent that she sank in the Pacific Ocean off the mouth of the 
Columbia river, and became a total loss, at about 1:30 o’clock the following morn- 
ing. Other facts will be noticed by us as may seem necessary in our discussion of 
the several contentions made by counsel. 


[1] It is first contended in behalf of appellant that the trial court erred in re- 
fusing to take the case from the jury and decide as a matter of law that there could 
be no recovery upon the policy as for the benefit of the dredging company because 
that company had no insurable interest in the boat. The argument in support of 
this contention proceeds upon the theory that the dredging company had no insura- 
ble interest because its claim of such interest rested solely upon the lease contract 
between it and the surviving partners, which lease contract was void because of 
want of legal authority in the surviving partners to execute it after the death of 
the partner Egerer, which, in legal effect, dissolved the partnership, rendering the 
partnership property subject to the sole management and control of the adminis- 
trator of Egerer’s estate. There is, of course, statutory authority supporting the 
general proposition that the surviving partners in their individual capacity did not 
have the right of management or control of the partnership property as against the 
administrator. We may concede for present purposes that, since there was at the 
time of the making of the lease contract an administrator of Egerer’s estate having 
the right to administer the partnership property, such lease was void for want of 
power in the surviving partners in their individual capacity to make it. Whether 
any one other than the administrator may question the validity of such lease we 
need not now inquire. We are of the opinion, however, that the dredging company 
did have an insurable interest in the boat, by reason of the fact that it had pos- 
session of the boat, and was at all events liable for the preservation or the value 
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thereof to whoever had legal right to it. Such possession gave rise to an implied 
promise on the part of the dredging company to restore the boat to its owner or 
owners, whoever they might be, though the lease contract be void for want of 
power in the surviving partners to execute it. Now an insurable interest in prop- 
erty does not have to be supported by a strict legal title therein, or even by strict 
legal right of possession therein. In 2 Joyce on Insurance (2d Ed.) § 888, that 
learned author says: 


“An insurable interest is sui generis, and peculiar in its texture and operation. 
It sometimes exists where there is not any present property, or jus in re or jus ad 
rem. It may cover inchoate rights, or rights in expectation, such as profits or com- 
missions. Again, a person may be so circumstanced that it is important that a thing 
should have a continued existence; or he may be so related to or concerned in the 
same that he would almost positively derive a certain benefit or advantage there- 
from but for its exposure to risks and damages, in which case he is interested in 
its safety or situation; or he might be liable or suffer some disadvantage or pre- 
judice by its loss, damage, or destruction; or his relation to the property might be 
such in reference to the rights of others therein, that he is liable for its safety, 
care, and protection. * * *” 


Suppose the lease contract was void in the sense that no one had any right 
whatever under it as such. It manifestly was not of such nature that the condi- 
tions resulting from its execution left all parties free from liability with reference 
to the property it purported to lease to the dredging company. True, as we are 
assuming for argument’s sake, the statute renders such a contract void and unen- 
forceable as such, but the statute inflicts no penalty for the making of such a con- 
tract. Therefore how can it be said that the dredging company’s possession of the 
boat was so morally wrong, in the light of public policy, as to deprive that com- 
pany of the right to have the boat insured, to the end that the dredging company 
might be indemnified against loss which it would certainly suffer by way of dam- 
ages it would have to pay to some one in case of the boat’s loss while thus in the 
dredging company’s hands. Referring to contracts rendered void by statute, other 
than those of a criminal or immoral nature, as being against public policy, Pol- 
lock, in his Principles of Contract (9th Ed.) 364, says: 


“Where no penalty is imposed, and the intention of the Legislature appears to 
be simply that the agreement is not to be enforced, there neither the agreement it- 
self nor the performance of it is to be treated as unlawful for any other purpose.” 


Among numerous decisions adhering to and illustrating this principle, we note 
the following: Hill County v. Shaw & Borden Co., 225 Fed. 475, 140 C. C. A. 
523; Chapman v. County of Douglas, 107 U. S. 348, 2 Sup. Ct. 62, 27 L. Ed. 378. 
Pullman’s Car Co. v. Transportation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 
108. In the last-cited case Mr. Justice Peckham, speaking for the’ court, said: 


“The right to a recovery of the property transferred under an illegal contract 
is founded upon the implied promise to return or make compensation for it.” 


In the English Marine Insurance Act of 1906, which is but a codification of the 
law of marine insurance as developed by court decisions, with no attempt to pre- 
scribe new statutory rules (see Preface to Gow on Sea Insurance), we read: 


“5.—(1) Subject to the provisions of this act, every person has an insurable 
interest who is interested in a marine adventure. 

(2) In particular a person is interested in a marine adventure where he stands 
in any legal or equitable relation to the adventure or to any insurable property at 
risk therein, in consequence of which he may benefit by the safety or due arrival of 
insurable property, or may be prejudiced by its loss, or by damage thereto, or by 
the detention thereof, or may incur liability in respect thereof.” 


See, also, 1 Arnould on Marine Insurance (10th Ed.) § 254, where the rule is 
noticed and commented upon in harmony with the views expressed in the above 
quoted and cited authorities. 

We conclude that Tacoma Dredging Company had an insurable interest in the 
boat, and that the policy cannot be avoided for want of such interest in that company. 
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[2] Contention is made in behalf of appellant that the policy was rendered: void 
by concealment on the part of the insured of the fact that the boat was aground a 
number of times while at Tillamook Bay preceding starting on her return voyage to 
Grays Harbor, which fact, it is asserted, had it been known to the agents of appel- 
lant, would have induced them to refrain from issuing the policy because of the pos- 
sibility of such grounding rendering the boat unseaworthy. The following rule stated 
in the English Marine Insurance Act of 1906 is invoked in this behalf: 


“18—(1) Subject to the provisions of this section, the assured must disclose to 
the insurer, before the contract is concluded, every material circumstance which is 
known to the assured, and the assured is deemed to know every circumstance which, 
in the ordinary course of business, ought to be known by him. If the assured fails 
to make such disclosure, the insurer may avoid the contract. 

“(2) Every circumstance is material which would influence the judgment of a 
prudent insurer in fixing the premium, or determining whether he will take the risk. 

“(3) In the absence of inquiry the following circumstances need not be dis- 
closed, namely: * * * (b) Any circumstance which is known or presumed to be 
known to the insurer. The insurer is presumed to know matters of common notoriety 
or knowledge, and matters which an insurer in the ordinary course of his business, as 
such, ought to know. * * * (d) Any circumstance which it is superfluous to dis- 
close by reason of any express or implied warranty. 

“(4) Whether any particular circumstance, which is not disclosed, be material 
or not is, in each case, a question of fact.” 

Gow, Sea Insurance, p. xv. 


Now the insured impliedly warrants to the insurer that the insured vessel is sea- 
worthy at the commencement of the voyage; that is, when voyage insurance is in- 
volved, as it is here, the rule apparently being different when time insurance is in- 
volved. Therefore it seems at once plain that to advise appellant of the grounding 
of the boat while at Tillamook Bay shortly before her return voyage was not neces- 
sary in the light of subdivision (d), paragraph 3, above quoted.. The grounding of 
the boat a short time before the commencement of her return voyage manifestly had 
no bearing other than on the question of her seaworthiness, and that, as we have 
seen, was warranted by the insured. It is not claimed that any special inquiry touch- 
ing such fact was made by the agents of appellant. The failure to disclose such fact 
to the insurer, in the absence of special inquiry,.it seems well settled, does not avoid 
the policy. 1 Arnould on Marine Insurance (10th Ed.) § 619; 3 Joyce on Insurance, 
§ 1824. It might well be argued, in the light of the evidence in this case, that the 
grounding of small tugs, such as this boat was, in their work about harbors and bays, 
such as Tillamook Bay and Grays Harbor, was a matter of such common notoriety 
that the insured was at all events absolved from the necessity of disclosing to appel- 
lant such commonly known occurrences to vessels of this nature, size, and common 
use, and that such particular circumstances may have well been found by the jury, 
as a question of fact, to have not been material. Indeed, this record very strongly 
indicates that the grounding of this boat a number of times on the soft bottom of 
the shallow waters of Tillamook Bay was not likely to result in any injury to the 
boat. We need not, however, pursue this inquiry further. We conclude that the fail- 
ure on the part of the insured to disclose to appellant the fact of the grounding of 
the boat a number of times before the commencement of her return voyage did not 
warrant the court deciding:as a matter of law that such fact avoided the policy. 

[3] Contention is made in. behalf of appellant that the evidence introduced upon 
the trial calls for the conclusion as a matter of law that the boat was unseaworthy 
at the time of the commencement of her return voyage. The argument proceeds 
upon the theory that she developed the leak, foundered, and sank within a few hours 
after starting upon her return voyage without any apparent cause, and that therefore 
the burden of proving her seaworthiness at the time of her starting upon her return 
voyage rested upon the plaintiffs seeking recovery upon the policy. Admitting, for 
the sake of argument, that there was such a complete want of proof of any cause 
for the sinking of the boat occurring after the starting upon her return voyage, and 
thereby a presumption of her unseaworthiness when starting on her voyage arose, 
causing the burden of proof as to her seaworthiness to rest upon the plaintiffs, we 
are of the opinion that the evidence was such as to warrant the jury in finding that 
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she was in fact seaworthy at that time, which the jury in effect did find, and thus 
rendered the verdict supportable upon the theory that the boat must have sprung a 
leak, sunk, and become lost from a cause occurring after she started upon her return 
voyage, though it may not be possible with any degree of certainty to determine what 
such cause was. The evidence, we think, suggests some possible causes, in that she 
might, after starting on her return voyage, have struck some object ,such as a hidden 
snag or pile, or possibly a spike in the latter, starting the opening of a seam in her 
planking, and this without being felt by any who were aboard. To our minds, this 
contention involves nothing but a question of fact as to the seaworthiness of the ves- 
sel when she started upon her return voyage. Now upon that question it appears 
that the boat was thoroughly surveyed by Capt. Mack, representing the Board of 
Marine Underwriters, on the 18th of February, 1921, just before the boat left Grays 
Harbor, a few days following the effecting of the insurance, in pursuance of a stipu- 
lation between the insurer and insured made at that time. She was found by Capt. 
Mack to be in good, seaworthy condition. It also appears, as the jury might have be- 
lieved from the evidence, that she was practically out of water resting easy on soft 
- ground but a few days before she started on her return voyage, at which time she 
was pretty thoroughly examined by those having her in charge, and found to be in 
good condition, especially in so far as her planking and seams were concerned. 
There is some room for arguing that this examination might have been somewhat 
more thorough than was actually made, but we think, in the light of all the circum- 
stances, it was for the jury to say whether or not the boat had become unseaworthy 
after it was found to be seaworthy by Capt. Mack, who surveyed it some two months 
prior to that time at Grays Harbor. We think the trial court would not have been 
warranted in taking the case from the jury upon the question of the boat’s seaworth- 
iness at the time she started upon her return voyage. 

[4] Some contention is made that the proof did not warrant the jury finding that 
the boat was lost by any of the perils insured against. She was insured against 
“perils of the sea.” When a vessel is seaworthy, as this one was found by the jury 
to be at the time of starting on her return voyage, and while upon her voyage sinks 
from a leak that develops during her voyage, as was the case here, it is quite beyond 
us to view her loss other than as a probable result of a peril of the sea, even though 
the cause of the development of the leak which ultimately results in her sinking 
cannot be ascertained. This was a question of fact touching which the jury were 
fully warranted in finding in favor of respondents, Some other contentions are made 
in behalf of appellant, but they seem to so plainly present questions of fact as. not to 
call for serious consideration here. 

We are of the opinion that the judgment of the trial court must be affirmed. It 
is so ordered. 

Main, C. J., and Holcomb, Tolman, and Mackintosh, JJ., concur. 


a 


RAHAIM er AL. v. ROSSIA INS. CO. OF AMERICA. 
(New York Supreme Court, Appellate Term, First Department. December 12, 1923.) 
202 New York Supplement, 257. 


1. INSURANCE—DELAY OF OVER 12 MONTHS IN COMMENCING AC- 

TION HELD VALID DEFENSE. 

In an action to recover for a loss under a marine insurance contract, a defense 
setting up a condition in the policy that no action for loss could be maintained, un- 
less brought within 12 months after the happening of the loss, and that more than 
12 months elapsed after the loss before the action was commenced, held a valid de- 
fense. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from City Court of New York. 
Action by Sekri Rahaim and another, as copartners, against the Rossia Insur- 
ance Company of America. From an order granting plaintiffs’ motion to strike out 
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the second defense as insufficient in law, defendant appeals. Order reversed, and 
motion denied. 


Argued November term, 1923, before Guy, Bijur, and Delehanty, JJ. 


Bigham, Englar & Jones, of New York City (Arthur W. Clement, of New 
York City, of counsel), for appellant. 
William Shea, of New York City, for respondents. 


DeLeHAnty, J. [1] In this action to recover for a loss under a marine insur- 
ance contract, the defense in question sets up a condition in the policy of insurance 
that no action for any loss, either under said policy or certificate of insurance, 
could be maintained unless brought within 12 months after the happening of the 
loss, and alleges that such provision of said policy was by reference made a part 
of the certificate of insurance, which the defendant duly issued to the plaintiff, and 
that more than 12 months elapsed after the loss, before the action was commenced. 

[2] The defense is clearly sufficient in law upon its face, but the opinion of 
the court below and the contention of the respondent are largely based upon the 
assumption that the answer admits the allegations of the complaint that no policy 
was ever delivered by the defendant to the plaintiff. A careful examination of the 
fifth paragraph of the answer shows that this is an erroneous assumption, for that 
allegation of the complaint is clearly denied. Under a new provision as to pleadings 
in rule 90, “any fact once denied shall be deemed denied for all purposes of the 
pleading,” and "denials of facts alleged in the complaint * * * must not be 
repeated nor incorporated in a separate defense or counterclaim.” See, also, Black- 
well v. Columbia Trust Co., 199 App. Div. 759, 192 N. Y. Supp. 226. 

Hence the denial of the nondelivery of the policy must be deemed a denial for 
all the purposes of the pleading, and in view of such denial the defense in question 
is not only good upon its face, but also when read in connection with the complaint. 
In other words, a question of fact is raised as to the delivery of the policy, and if 
the policy was delivered to the plaintiff, and contained the alleged provision, the 
defendant is entitled to avail itself of the defense in question, in view of the sev- 
eral references in the certificate to the terms and conditions of the policy itself. 
Whether or not there are facts and circumstances and conduct of the parties which 
might create an estoppel upon the part of the defendant to invoke the limitation 
are matters for the trial court. 

Order reversed, with $10 costs and disbursements, and motion denied, with $10 
costs. 

Guy, J., concurs. 

Bijur, J., concurs in the result. 





380 Insurance Law Journal, Vol. 62. [Mar., 1924 


ACCIDENT 


HOOSIER CASUALTY CO. v. ROYSTER. (No. 11714.) 
(Appellate Court of Indiana, Division No. 2. Jan. 9, 1924.) 
142 Northwestern Reporter, 18. 


INSURANCE—DEATH HELD NOT THROUGH “EXTERNAL, VIOLENT, 
OR ACCIDENTAL MEANS.” 


Death, caused by a puncture of the lower bowel with a tube used for the in- 
troduction of medicine for the treatment of hemorrhoids, held not an accidental 
death by exteranl, violent, and accidental means, within the provisions of an insur- 
ance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
External, Violent, and Accidental Means.) 


Appeal from Circuit Court, Clinton County; Earl Stroup, Judge. 
Action by Lydia Royster against the Hoosier Casualty Company. Judgment 
for plaintiff, and defendant appeals. Reversed. 


H. C. Sheridan, of Frankfort, and W. H. Latta, of Indianapolis, for appellant. 
Thomas M. Ryan, of Frankfort, for appellee. 


Nicnots, J. Appellee was named as beneficiary in an accident policy issued by 
appellant to one Sigel A. Royster, who was her husband. This action on the policy 
is upon the theory that a liability had accrued to her on account of the death of 
said insured. The liability of appellant is predicated upon the theory of accidental 
death occurring through external, violent, and accidental means. Appellee has filed 
her motion to dismiss the appeal, and contends in support thereof that appellant’s 
brief is insufficient to present any question. We hold, however, that the brief shows 
a good-faith effort, and that it is sufficient to present the question here involved. 
The motion to dismiss is overruled. 

The only error presented is the action of the court in overruling appellant’s mo- 
tion for a new trial, which presents only that the finding and judgment of the court 
is not sustained by sufficient evidence and is contrary to law. The question in this 
case is whether the death of said insured was so occasioned. The evidence fully 
sustains the following averments of facts as found in the complaint: 


“That the insured, the said Sigel A. Royster, was afflicted with hemorrhoids, 
and in treating such hemorrhoids, he used a tube for the introduction of medicine 
into the lower bowel, and on the 17th day of November, 1921, in so introducing 
said medicine into said bowel, he accidentally and without intention on his part, 
punctured said lower bowel with said tube or instrument so used for the purpose 
aforesaid, and from which said injury he sickened and lingered until the 21st day 
of November 1921, at which time he died from the results of said injury so suf- 
fered as aforesaid. That there were visible marks of said injury, in this: That 
the hole so punctured in the said lower bowel was about one-fourth inch in diameter, 
That there were external marks of said injury, in this: That within a short time 
after said injury the lower part of the abdomen became swollen and hardened, and 
that the death of said Sigel A. Royster resulted as a proximate result of said in- 
jury and from no other cause whatsoever.” 


By the evidence it appears that an operation before death disclosed that the 
injury in the lower bowel was located about 10 inches above the anus. 

As we view the case, the same principle is involved as was involved in the case 
of Husbands v. Indiana Travelers’ Association (Ind.) 133 N. E. 130, decided by the 
Supreme Court, and on the authority of that case the judgment herein is reversed. 





Accident.] Brady v. Bankers’ Casualty Co. of Minnneapolis. 381 


BRADY v. BANKERS’ CASUALTY CO. OF MINNEAPOLIS, MINN. 
(No. 24796.) 


(Supreme Court of Kansas. Dec. 8, 1923.) 
220 Pacific Reporter, 1033. 


(Syllabus by the Court.) 


INSURANCE—ANTEDATED ACCIDENT POLICY HELD IN FORCE AT 

TIME OF INSURED’S DEATH. 

An application for an accident insurance policy was made on July 15, 1918, and 
the premium for two years was paid at that time. A policy was thereafter delivered, 
but it recited that it was effective from and after June 30, 1918. When the applica- 
tion was made and the premium paid, the agent of the insurer stated to the applicant 
that the policy would insure for two years from the date of the application. The 
policy provided for insurance for additional year on payment of annual premiums 
before June 30th of each year. A premium for an additional year after the first 
two years was paid and accepted, and the policy was continued for an additional 
year. The insured was accidentally injured on July 6, 1921, and died on the follow- 
ing day. Held, that the policy was effective and in force on the date of the death 
of the insured. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from District Court, Harper county; George L. Hay, Judge. 
Action by Minnie M. Brady against the Bankers’ Casualty Company of Minne- 
apolis, Minn. Judgment for plaintiff, and defendant appeals. Affirmed 


John Madden, John Madden, Jr., Louis Nadel, and J. T. Rogers, all of Wichita, 
and Dennis Madden, of Topeka, for appellant. 
S. S. Alexander, of Kingman, for appellee. 


MarsHALL, J. The plaintiff recovered judgment for $1,380.16 on a policy of 
accident insurance issued to John Brady, the husband of the plaintiff. The de- 
fendant appeals. 

The petition alleged that the policy was made and executed on July 16, 1918, for 
a period of two years, for which a premium of $76 was paid; that shortly there- 
after the policy was delivered; that it recited it became effective June 30, 1918; and 
that the agent of the defendant had represented that the policy would insure John 
Brady for two full years from July 15, 1918, the date of his application. The 
policy provided for its annual renewal on payment of the premium therefor. The 
petition also alleged that before the expiration of the first two years of the life of 
the policy, John Brady paid the premium for a third year. The petition prayed that 
the policy be reformed so as to make the date of its expiration occur on July 15th. 
John Brady was accidentally injured on July 6, 1921, and died on the following day. 
The answer alleged that the policy by its terms expired on June 30, 1921, and that 
the premium for the succeeding-year had not at that time been paid. There was 
evidence which tended to prove the allegations of the petition. 

The policy contained the following: 


“In consideration of the payment of seventy-six and no/100 dollars and of the 
application, a copy of which is indorsed hereon and made a part hereof, does hereby 
insure John Brady, hereinafter called the insured, residing in Norwich, state of 
Kansas, by occupation a farmer, subject to all conditions and limitations hereinafter 
contained from 12 o'clock noon, of the date of this policy, until 12 o’clock midnight 
of the last day of June, 1920, standard time, where the insured resides when the 

policy i is issued and for such further periods stated in the renewal agreements as the 
premium paid will maintain this policy in force, against. * 


The application for insurance contained the following: 
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“Do you agree * * * that premium must be paid to the secretary or agent 
delivering receipt, otherwise such payment is not binding on the company, and that 
insurance is not effective until this application is accepted by the secretary and first 
premium actually paid? Yes.” 


We quote from the abstract of the defendant as follows: 


“The defendant complains of the following erroneous instruction, no other in- 
struction having been given to take its place: 

“If you find and believe from the evidence that it was agreed between the 
plaintiff’s decedent, John Brady, and the duly authorized agent of the defendant, 
who solicited said insurance and who received the premium thereon, that the said 
sum of $76 was in payment of the pemium for two years, then I say to you the 
payment by the plaintiff's decedent and the receipt thereof by the defendant com- 
pany would keep said policy in force for a period of two years from the date of the 
acceptance of John Brady’s application for said insurance (and such date is pre- 
sumed to be the date of the issuance of said policy), and in such case said policy 
would remain in effect by reason of the payment of said $76 until the 16th day of 
July, 1920; and if you further find that the said John Bradv in the year 1920, and 
while said policy of insurance was in effect as herein instructed, paid to the de- 
fendant or its duly authorized agent the annual premium on said policy of insurance 
in the sum of $36 for the purpose of renewing said policy for another year, and that 
such premium was accepted by said defendant or its duly authorized agents for the 
renewal thereof, then I say to you that said policy of insurance would remain in 
effect for a period of one year after the expiration of the period of time for which 
said policy of insurance was paid for at the time of its issuance as hereinbefore in- 
structed. So if you find and believe from the evidence that the policy of insurance, 
‘by a renewal, was in force and effect as herein instructed at the time of the death 
of John Brady, and that said John Brady lost his life by receiving accidental in- 
juries which were visible and external on his body and were caused directly and 
exclusively of all other causes from bodily injuries sustained during the life of said 
policy, then I say to you that the plaintiff would be entitled to recovver in this action 
the principal sum of $1,000, plus 10 per cent. on said sum of $1,000 for each year in 
which payment was made of one year’s premium in advance on said policy, not 
exceeding 30 per cent. on said entire sum of $1,000, which sum should be added to 
the said principal sum of $1,000 and 6 per cent. on such added amount from the date 
60 days subsequent to the making of proof of death in this case.” 


No other instruction is set out in the abstract of the defendant. 
The jury answered spetial questions as follows: 


“(1) Do you find from the evidence that on July 15, 1918, at the time the 
application of said policy was taken, authorized agent or agents of the defendant 
company then and there agreed with the said John Brady that the $76 then de- 
posited with said agent by said John Brady would pay the premium on said policy 
for two full years from the date of said application or policy? Answer: Yes. 

“(2) Did the said John Brady at the time he received said policy through the 
mail, or at any other time, read said policy? If so, state when. Answer: No. 

(3) Did the said John Brady at all times during his lifetime believe that the 
premiums he paid at the date of said application for said policy would pay for said 
insurance for two years from either the date of said application or the date of the 
policy? Answer: Yes. date application. ° 

“(4) Do you find from the evidence that the authorized agent of the defendant 
company, after knowing that said John Brady had sustained the injury, which caused 
his death, received the 1921 premium? Answer: Yes. 

“(5) Do you find from the evidence that defendant company and its home 
officers and agents, shortly after the death of John Brady, learned of said accident 
and death and of the time and manner in which said 1921 premium was paid, and 
that since said time they have retained said premium and never offered to return it 
to the said beneficiary of said John Brady? Answer: Yes. 
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“(6) Do you find from the evidence that $36 per annum was the annual premium 
due on the policy? Answer: Yes. 

“(7) Has. the defendant company ever offered to return the 1921 premium to 
the beneficiary or any one in her behalf? Answer: No.” 


Two paragraphs of the syllabus of Halsey v. Insurance Co., 258 Mo. 659, 167 
S. W. 951, read as follow: 


“All courts give a very liberal construction to contracts of insurance, and never 
permit a miscarriage of justice by a technical or narrow construction thereof. 

“Where the application for an insurance policy was dated May 24th and the 
policy was dated May 3!st, and was actually delivered June 5th, on which date the 
first annual premium was paid, and the policy itself in expressed terms provided it 
was not to become effective until delivered and the first annual premium was paid, 
the policy was in force until the last minute of the 4th day of the next June; and a 
tender of the second premium on May 31st was timely made, although the policy 
said the annual premium was payable in advance on the 24th day of May.” 


To the same effect is McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 
Sup. Ct. 10, 46 L. Ed. 64. 


We quote from the opinion in Halsey v. Insurance Co., 258 Mo. 659, 669, 167 S. 
W. 951, 953, as follows: 


“Under the terms of this contract, which consisted of the application and the 
policy issued in pursuance thereto, the deceased was clearly insured for one full year 
from June 5, 1906, to the last minute of June 4, 1907. That being unquestionably 
true, and the tender made of the second premium by the brother of the deceased on 
May 31, 1907, while the policy was still in full force and effect, was clearly made 
within the time agreed to -by the parties, if the entire contract is to be considered 
as a whole.” 

The defendant should not be permitted to stand on the letter of its insurance 
policy which was dated a half month before the application therefor was made and 
the first premium was paid. John Brady purchased accident insurance for two years 
and paid the premium for that length of time. The defendant issued a policy for 
232 months after agreeing to issue one for 2 years. This is not making a new con- 
tract; it is enforcing the one that was made. The petition asked for the reformation 
of the policy. That should have been done; It will be considered as having been 
done by the trial court. This disposes of the allegations of the answer that the 
policy by its terms had expired on June 30, 1921. 

There was evidence which tended to show that after the injury of John Brady, 
the local agent of the defendant received an annual premium on the policy, and 
that the defendant has ever since that time retained that premium. The defendant 
argues that such payment, if it were made, did not keep the policy alive, because 
at the time the premium was paid by the agent to the defendant, John Brady was 
dead. The alleged lapse of the policy and the payment and retention of the premium 
after the injury and death of John Brady are fully argued by the defendant. It 
does not appear from the abstracts that the effect of the lapse of the policy or of 
the last payment was submitted to the jury. Only one instruction to the jury is set 
out in the abstract of the defendant, and that instruction has been quoted. It sub- 
mitted but one question—that was the effective date of the policy not the date on 
which it was issued, but the date on which it became a policy of insurance, and for 
that reason the date from which its validity should be calculated. The special ques- 
tions submitted to the jury indicate that the effect of the last payment was a matter 
of controversy, but those questions do not show that the jury was instructed on that 
proposition, nor that it was submitted for determination. The lapse of the policy 
needs not to be discussed for the reason that it was in force until July 15th, and had 
not lapsed at the time John Brady died. The retention of the premium need not be 
discussed for the reason that it was unnecessary to pay any additional premium to 


25 Vol. LXII. 
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continue the policy in force until July 15, 1921, which was after John Brady had 
been injured and had died. 

The judgment is affirmed. 

All the Justices concurring. 


a 


TREIGER v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N OF 
AMERICA, 


(New York Supreme Court, Special Trial Term, Kings County. Dec. 29, 1923.) 
202 New York Supplement, 410. 


1. INSURANCE—FAILURE TO GIVE NOTICE WITHIN REQUIRED TIME 
HELD EXCUSED BY POLICY PROVISION; “REASONABLY POS- 
SIBLE.” 

Under an accident policy, excusing failure to give notice of accidental death 
within the time required by the policy, where not “reasonably possible” to give such 
notice failure to give the required notice was excused where beneficiary was igno- 
rant of the existence of the policy for several months after insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 


2. INSURANCE—LANGUAGE OF POLICY CONSTRUED MOST STRONG- 
LY AGAINST INSURER. 
Doubt as to the meaning of a policy provision should be construed most strongly 
against insurer, whose language it is. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — PROPER AND TIMELY NOTICE BY BENEFICIARY’S 
SON BINDS INSURER. 
Proper and timely notice of insured’s death by beneficiary’s son would bind in- 
surance company as a matter of law. 


(For other cases, see Insurance, Dec. Dig. § 537.) 


4. INSURANCE—FAILURE OF BENEFICIARY’S SON TO GIVE TIMELY 

NOTICE OF DEATH HELD NOT BINDING ON BENEFICIARY. 

Where beneficiary's son sent insurance company insufficient notice of death 
under an accident policy, his failure to give proper notice did not bind beneficiary, 
who was in ignorance of the existence of policy and of son’s action, as the son was 
not her agent ex necessitate. 


(For other cases, see Insurance, Dec. Dig. § 537.) 


5. INSURANCE—INSTRUCTION REQUIRING BENEFICIARY TO USE 
REASONABLE DILIGENCE TO DISCOVER POLICY HELD FAVOR- 
ABLE TO INSURER. 

An instruction that if beneficiary of an accident policy knew of, or by reasonable 
diligence could have discovered, the existence of the policy, she could not be excused 
for failure to give timely notice of insured’s death, held favorable to insurer, since 
beneficiary, who was in ignorance of the policy, was not bound as a matter of law 
to search for it. 


(For other cases, see Insurance, Dec. Dig. § 669[13].) 


6. INSURANCE—INSURED NEED NOT NOTIFY BENEFICIARY OF EX- 
ISTENCE OF POLICY. 
It is not the legal duty of insured under an accident policy to notify beneficiary 
of the existence of the policy, and his failure to do so is not chargeable against 
beneficiary, as respects duty of beneficiary to give notice of death, 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 
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Action by Annie Treiger against the Commercial Travelers’ Mutual Accident 
Association of America. On motion to set aside verdict for plaintiff, and for a new 
trial. Motion denied. 


Samuel Kahan, of New York City (Fred -M. Wolf, of Brooklyn, of counsel), 
for plaintiff. 

Stern, Barr & Tyler, of New York City (Charles J. Nehrbas, of New York 
City, of counsel), for defendant. 


LazaNnsky, J. Motion to set aside a verdict for plaintiff and for a new trial 
in an action on a certificate of accident insurance to recover the benefits thereof by 
reason of the death of the assured. The certificate provides for a notice in writing 
of every death for which claim may be made to be given within 20 days after which 
such death occurs, with full particulars of the accident and its results. The certificate 
further provides: 

“Failure to give such written notice within said 20 days shall invalidate all claims 
under this contract which may be made on account of * * * such death, unless 
the notices herein specified shall be shown not to have been reasonably possible.” 


The death of the assured occurred in March, 1921. In ignorance of the existence 
of the certificate, as the jury found, plaintiff, the beneficiary, did not give notice’ of 
the death until July, 1921, within 20 days of the existence of the policy as disclosed 
to her. 

[1] The important question here is whether the notice was timely or not. It has 
been held that, where notice of an accident was required by a policy of insurance to 
be given within a certain time, and such notice was not given within the time re- 
quired, the failure to give timely notice was not excused because of the incapacity 
so to do of the person required to give the notice. Whiteside v. North American, 
200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 696. It has also been decided that 
an insurer was not liable on an accident insurance policy for the death of the in- 
sured, where the policy required notice to be given within 10 days from the date of 
death, and the death was not discovered until 4 years after it occurred, after which 
notice was given within 10 days. Hanna v. Commercial Travelers’ Mut. Acc. Ass’n, 
204 App. Div. 258, 197 N. Y. Supp. 395. In that case, two of the justices of the 
Appellate Division in the First Depaartment dissented. 

It is interesting to note, although not necessarily of importance, as we have 
been admonished, that in the Hanna Case the Court of Appeals (236 N. Y. —, 
141 N. E. ) affirmed the judgment below, not upon the facts stated, which was 
the subject of the discussion in the Appellate Division, but upon the ground that 
plaintift’s action was barred by a provision of the policy which required an action to 
be commenced within one year from the date of the accident. But in neither of the 
two cases cited was there the clause “unless the notices herein specified shall be 
shown not to have been reasonably possible,” which is a part of the certificate in the 
case at bar. These words should be.taken in their common acceptation and not in 
a strained sense. Jt is not disputed that, if the plaintiff had not been aware of the 
death of the assured until July, under the terms of this policy, the notice would 
have been timely. If a beneficiary is ignorant of the existence of the policy, it is not 
possible to give notice. Possibility to do an act of that kind depends necessarily 
upon a knowledge of the existence of facts which require action. 

[2] If there be any doubt as to the meaning of this clause, it should be resolved 
in favor of the beneficiary. The insurance company prepares the contract. It in- 
duces the acceptance thereof by urging the benefits to be derived. It may make 
such terms within statutory limitations as it pleases. It should not be permitted to 
assert a defense out of language, the meaning of which would have to be forced to 
sustain its contention, when it was within its power to make its present position 
clear and unequivocal. Defendant seeks to forfeit the policy. Therefore this pro- 
vision will be strongly construed against it. In my opinion, ignorance on the part 
of the plaintiff of the existence of the policy shows that it was not reasonably possi- 
ble for her to give notice. 





386 Insurance Law Journal, Vol. 62. [Mar., 1924 


[3, 4] The court refused to charge, as requested by defendant, that the son of 
plaintiff could have given notice. As a matter of law a proper and timely notice 
given by the son would have been binding upon the defendant. Whether this would 
be so because of the terms of the policy, or by way of ratification, is not necessary 
to consider. The son did write to the insurance company, but the information was 
-not sufficient within the terms of the policy. So, in effect, no notice was given. His 
failure to give notice would not be binding on plaintiff. He was not her agent ex 
necessitate. What he did did not bind her, because she was in ignorance of the 
existence of the policy and of his action. Under the circumstances, it is therefore 
immaterial that the son could have given notice, 

[5, 6] The court charged: 

“That if the plaintiff knew, or by reasonable diligence could have discovered 
the fact, that there was a policy in the defendant company, she cannot be excused 
for failure to give notice.” 


Surely burdening the plaintiff with the duty of exercising reasonable diligence 
to discover the policy in light of her alleged ignorance thereof was not harmful to 
defendant’s cause. The jury may well have found under this charge that, being in 
entire ignorance of the existence of the policy, there was really no diligence that 
she could exercise to discover it; there being nothing she could do because of her 
ignorance, she did not fail to exercise reasonable diligence. She was not bound as 
a matter of law to search for a policy. It is not unusual for an assured to omit to 
tell the beneficiary of the existence of a policy. It is not an unlikely thing, nor. an 
improbable situation. It was not the legal duty of the assured to notify the bene- 
ficiary of the existence of the policy. His failure so to do was not chargeable 
against plaintiff. Such a possibility was fairly within the contemplation of the 
parties, as indicated by the clause to which reference has been made. 

Motion to set aside the verdict and for a new trial denied. 


———__ - = 
BERRY v. MERCHANTS’ LIFE & CASUALTY CO. 
(Supreme Court of Wisconsin. Oct. 16, 1923.) 


195 Northwestern Reporter, 335. 


1. INSURANCE — CHANGE OF OCCUPATION WITHOUT NOTICE TO 

INSURER REDUCED RECOVERY. 

Insured, in applying for a $1,000 policy listed his occupation as “only farming, 
not for hire,” and, without notifying insurer of a change of occupation, began work 
for a logging contractor, and while so employed was killed. Under the classifica- 
tion of risks and rates $100 was the limit of liability for the death of a person so 
employed. Held that beneficiary can recover only $100. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


2. INSURANCE — PROVISIONS REDUCING INDEMNITY UNDER CER- 
TAIN CIRCUMSTANCES PRINTED IN BOLDFACE TYPE COMPLIES 
WITH STATUTE; “TEXT.” 

St. 1921, § 1960, subd. 2, requiring all provisions of a policy reducing indemnity 
under. certain circumstances to be printed in boldface type, and with greater pro- 
minence than any other portion of the text of the policy, was not violated, where 
such provisions were printed in boldface type, as “text” does not include titles, sub- 
titles, headings, or marginal notes. 


(For other cases, see Insurance, Dec. Dig. § 133[2].) 


3. INSURANCE—THAT POLICY FORM APPROVED BY COMMISSIONER 
PRESUMED. 
Where an insurance company has a license to transact business within the state, 
it will be presumed that the form of its policy has been approved by the insurance 
commissioner. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 
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Appeal from Circuit Court, Sawyer County; James Wickham, Judge. 

Action by Lottie Berry against the Merchants’ Life & Casualty Company. 
From a judgment for plaintiff, entered on a directed verdict, defendant appeals. 
Reversed with directions. 


‘Action for death loss. On September 2, 1920, one Chauncey Clark Berry made 
application in writing to the defendant for a health and accident insurance policy. 
In the application, a copy of which was made part of the policy, the applicant gave 
his occupation as that of a farmer and his duties in that occupatin “only farming, 
not for hire.” <A policy of insurance was duly issued in which Lottie Berry, the 
plaintiff, mother of the insured, was named as beneficiary. The policy contained a 
provision that if the injuries suffered by the insured should result in death, the 
company would pay $1,000 to the beneficiary. The policy was issued in accordance 
with the provisions of the laws of the state of Wisconsin. On January 2, 1922, while 
the policy was in force, the insured, while working for a logging contractor, was 
killed by a falling tree upon which he was working. No notice of change of occu- 
pation was given by the insured. In its answer, the defendant set up that by stand- 
ard provision No. 1, the plaintiff was entitled to receive only the sum of $100, which 
sum was tendered in settlement. Upon the trial*it appeared without substantial 
dispute that by the classification of risks and insurance rates, in effect at the time 
of the insured’s death, the limit of .liability for death to a person employed as log- 
ger or laborer in the woods was that for class X, which was $100. It appears that 
‘the defendant company was licensed to transact business in the state of Wisconsin. 

At the close of the trial a verdict was directed by the court, and the plaintiff 
had judgment thereon for the sum of $1,000, from which the defendant appeals. 


P. W. Guilford, of Minneapolis, Minn., and W. V. Silverthorn, of Hayward, 
for appellant. 

J. C. Davis, of Hayward, and Sanborn, Lamoreux & Pray, of Ashland, for 
respondent. 


RoseNBERRY, J. (after stating the facts as above). [1] We are not called upon 
in this case to deal with the situation resembling ‘that presented by the facts in Arne- 
berg v. Continental Casualty Co., 178 Wis. 428, 190 N. W. 97. While the insured 
was incorrectly classified to the knowledge of the agent who wrote the policy, he 
was not at the time of his death engaged in a class of work which entitled him to 
the benefits of the classification given him by the agent. In this case there was an 
entire change of occupation, and it is not shown that the agent, at the time of the 
writing of the insurance, had any knowledge or information touching the change. 
Under the repeated decisions of the court, therefore, the defendant is liable to the 
plaintiff for no more than the amount it would be liable for if the occupation of 
the deceased had been described as a logger or worker in the woods, and it is con- 
ceded that its liability in that event would be $100; provided, however, that the pro- 
vision of the policy reducing the amount of the loss by change of occupation was 
available to it under the law. ; 

[2] Part 6, subdiv. 2 of section 1960, Wis. Stats., is as follows: 


“No such policy shall be so issued or delivered * * * unless the exceptions 
of the policy be printed with the same prominence as the benefits to which they 
apply, provided, however, that any portion of such policy which purports, by reason 
of the circumstances under which a loss is incurred, to reduce any indemnity pro- 
mised therein to an amount less than that provided for the same loss occurring 
under ordinary circumstances, shall be printed in boldface type and with greater pro- 
minence than any other portion of the text of the policy.” 


The policy in this case was printed in the usual form; the name of the company 
appeared at the top of the first page in very large type; throughout the policy 
there were marginal notations, titles, and subheads. Those provisions of the policy 
upon which the defendant relied were printed in boldface type, but it is claimed 
by the plaintiff that although printed in boldface type they were not printed with 
“greater prominence” than any other portion of the text of the policy. 
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[3] It should be borne in mind that under the ruling in Lundberg v. Interstate 
Business Men’s Acc. Ass’n, 162 Wis. 474, 156 N. W. 482, Ann. Cas. 1916D, 667, it 
must be presumed under the circumstances, the defendant having a license to trans- 
act business in this state,- that its policy form had been approved by the insurance 
commissioner. This is not a case where, as was said in Williams v. Travelers’ Ins. 
Co., 168 Wis. 456, 169 N. W. 609, 959. 


“There is no question of fact [to be determined] but simply a plain violation 
of the command of the statute.” 


The insurance commissioner apparently interpreted the word “text” as having 
its ordinary meaning or signification, which is as defined in Webster’s International 
Dictionary : 


“The main body of matter on a printed or written page as distinguished from 
notes, etc.; the letter press as distinguished from illustrations and the margins.” 


Reference to the text of a document is not ordinarily intended to refer either 
to its titles, subtitles, headings, or marginal notes. Certainly it cannot be said that, 
the provision in question having been printed in boldface type, the plain command 
of the statute was violated. The contention of the plaintiff would require that the 
provision limiting or diminishing the liability of the insurer should be printed in 
larger type than any other portion of the policy, including its titles, subtitles, and 
headings. The construction given by the insurance commissioner is certainly a per- 
missible one and under the Lundberg Case is conclusive. The plaintiff is entitled to 
recover no more than the amount specified in class X, being the indemnity due 
for death of a person engaged as a logger or worker or laborer in the woods. 

Judgment reversed; with directions to enter judgment in accordance with this 
opinion. 


ee 


BOWEN v. INTERSTATE BUSINESS MEN’S ACC. ASS’N. 
(Supreme Court of Wisconsin. Dec. 11, 1923.) 
196 Northwestern Reporter, 229. 


1. INSURANCE COMPENSATION UNDER ACCIDENT POLICY LIM- 

ITED WHERE DISEASE CONCURRED WITH ACCIDENT. 

Under accident policy providing that if death resulted from accidental injury, 
independent of all other causes, beneficiary was entitled to $5,000, but if injury did 
not at once produce death and thereafter disease occurred because of injury, and 
death was occasioned by disease alone or by disease concurring with injury, lia- 
bility was limited to $500, where a scratch on insured’s heel was not efficient at once 
to produce death but disease resulting therefrom concurred with the accident and 
death resulted, recovery was limited to $500. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


2. INSURANCE—LANGUAGE OF POLICY NOT IGNORED IN CONSTRU- 
ING AMBIGUITY. 
While ambiguities in policies are to be construed most strongly against insurer, 
this does not mean that the language of a policy is to be wholly ignored. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — POLICY HELD IOWA POLICY; IOWA POLICY NOT 
SUBJECT TO STATUTE AS TO FORM OF EXCEPTIONS AND RE- 
DUCTIONS OF INDEMNITY. 

Notwithstanding clause in accident insurance policy issued in Iowa by an Iowa 
corporation to a resident of that state, that the certificate should lapse on the Ist 
day of January, April, July, and October of each year if assessment or dues were 
unpaid, where insured moved into Wisconsin and there had been no forfeiture ot 
the policy for nonpayment of dues, the certificate remained an Iowa contract and 
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was not subject to St. 1921, § 1960, subd. 2, requiring exceptions to be printed with 
the same prominence as the benefits, and reductions of the benefits with greater 
prominence, especially in view of subdivision 9. 

(For other cases, see Insurance, Dec. Dig. §§ 125[1], 133[2].) 


Appeal from Circuit Court, Milwaukee County; Walter Schintz, Judge. 
Action by Minnie K. Bowen against the Interstate Business Men’s Accident As- 
sociation. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 


Death loss under accident policy. It appears that the defendant is a mutual 
benefit association of Iowa, engaged in the business of insuring its members upon 
a mutual or assessment plan against loss of life, limb, or sight by accidental means; 
that on the 15th day of May, 1913, the decedent, Ben Bowen, was received into the 
association as a member, and on May 19, 1913, the defendant delivered to Bowen 
its policy of accident insurance in writing, said Bowen being at that time a resident 
of the state of lowa; that Bowen during his lifetime fully complied with all of the 
requirements of the association; that the policy was renewed from year to year, 
and in 1916 Bowen moved to the city of Milwaukee, in the state of Wisconsin, 
where he lived at the time of his death; that on the 15th day of February, 1920, the 
decedent Bowen received personal injuries through external, violent, and acci- 
dental means, to wit, a scratch on his heel. The decedent retired on Sunday even- 
ing, February 15, 1920, and before retiring took a bath. When he awoke the fol- 
lowing morning, there was a scratch on his heel and his heel was bleeding, but he 
did not know how the injury arose, but supposed he scratched himself with his toe 
nail. The skin was torn away, the scratch being about a quarter of an inch long. 
Nothing was done in respect to dressing the injury until about three days after the 
occurrence of the injury, when his wife made an application of a lysol solution and 
continued to do so until the following Saturday. At the time when she first dressed 
it, the scratch had the appearance of a blister. The decedent had worn his shoe 
from Monday until Wednesday. On the Saturday following the dressing referred 
to, the decedent went to Washington, returning on the following Thursday. On the 
morning after his return, the decedent consulted a physician, who dressed the heel 
at his office. The decedent continued at his work until Saturday of that week, when 
he came home with chills and a temperature of 103 degrees. On February 29th, he 
had some fever, tenderness in the muscle of the calf of the right leg, and about 
that time developed tonsilitis. A few days later the patient developed pneumonia 
and from that time became rapidly worse. The swelling in the calf of the leg ex- 
tended—above the knee and finally up to the body. The femoral glands in that leg 
were swollen. The original wound in the meantime had apparently healed. A diag- 
nosis of streptococcic infection was made. Bowen died on the 11th day of-March, 
1920. There was a judgment in favor of the plaintiff for the full amount of the 
death loss, $5,000, and from that judgment the defendant appeals. 


Bloodgood, Kemper & Bloodgood and Emmet Horan, Jr., all of Milwatkee, for 
appellant. ‘ 
Houghton, Neelen & Houghton, of Milwaukee, for respondent. 


RosENBERRY J. (after stating the facts as above). [1, 2] The questions raised 
in this case are almost entirely questions of law and relate to the construction of the 
policy issued by the defendant to the decedent Bowen. The provisions of the policy 
material here are as follows: 


“Interstate Business Men’s Accident Association of Des Moines, Iowa, does 
hereby accept Ben Bowen of Sioux City and state of lowa as a member in this as- 
sociation, and does agree, subject only to the terms, conditions and limitations con- 
tained in this certificate, * * * to pay unto the member, or to the beneficiary or 
beneficiaries last nominated in writing by the member, in case of the death of the 
member, * * * the sums hereinafter specified, for loss of life, * * * on ac- 
count of bodily injuries sustained by the member * * * effected directly and 
independently of any other contributing, concurring or intervening, cause, by exter- 
nal, violent and accidental means. 
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“Indemnity. 
“IT. Dismemberment—Loss of Sight—Death. 


“C. Death—lIf, as a result of such injury, independently of all other causes, 
intervening, contributing or concurring, the death of the member shall occur within 
ninety days from the date thereof, the association shall pay the sum of Five Thou- 
sand Dollars ($5,000.00), which shall be in full and complete satisfaction of every 
claim against it, including any claim for disability. 


“III. Special Limited Benefits and Indemnities. 


“A. Disease or Infection—If such injury shall not of itself be efficient at once 
to produce total disability or death, but solely on account thereof, disease shall 
occur, either by reason of infection or otherwise, and total disability or death 
shall be occasioned by the disease alone, or by the disease concurring with the in- 
jury, the liability of the association shall be limited to five hundred dollars 
($500.00) .”’ 


The defendant contends that under the provisions of section III, Special Lim- 
ited Benefits and Indemnities, the plaintiff is entitled to but $500 for the reason that 
the injury was not of itself efficient at once to produce total disability or death and 
that the evidence clearly establishes that death occurred by reason of infection, and 
that at least the disease resulting from the infection concurred with the injury in 
producing death. 

It is the contention of the plaintiff that the rule of proximate cause applies to 
this case, and that it is therefore ruled by Cary v. Preferred Acc. Ins. Co. of N. Y., 
127 Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997, 7 Ann. 
Cas. 484, and French v. Fidelity & Casualty Co. of N. Y. 135 Wis. 259, 115 N. W. 
869, 17 L. R. A. (N. S.) 1011. It is also the contention of the plaintiff that if the 
policy be construed as it is claimed by the defendant it should be, in no case under 
the policy could a beneficiary recover more than $500, because there is in all cases 
of accidental death not immediate, more or less disease which concurs with the in- 
jury to produce death. 

Under the rule laid down in Cary v. Preferred Acc. Ins. Co. of N. Y., 127 Wis. 
67, 106 N. W. 1055, 5 L, R. A. (N. S.) 926, 115 Am. St. Rep. 997, 7 Ann. Cas. 484, 
if the policy under consideration did not contain subdivision 3, it could not fairly 
be contended that the loss was not covered by the provisions of subdivision 2, for 
the reason that the proximate cause of death in this case is the injury sustained by 
the decedent, operating independently of all other causes. 

Subdivision 3 is, however, in the nature of an exception to the more general 
provisions of subdivision 2, and when read together the policy provides that a death 
resulting from an accidental injury such as is described in the policy shall, if it be 
efficient to at once produce total disability or death, entitle the beneficiary to com- 
pensation in*the sum of $5,000. If, however, the accidental injury is not efficient to 
at once produce total disability or death and thereafter disease shall occur solely by 
reason of the injury and death shall be occasioned by the disease alone or by the 
disease concurring with the injury, the compensation to the beneficiary shall be $500. 

The plain intent of the parties as expressed in the policy cannot be subverted by 
a legalistic argument based upon the importation of the meaning of proximate and 
concurring cause as those terms are used in negligence law. If such an argument 
be followed to its logical conclusion, then subdivision C has no meaning whatever. 
While in cases of ambiguity or doubt insurance policies are under the general rule 
of law to be construed most strongly against the insurer, this cannot be held to 
mean that the language employed by the parties in stating the terms of their con- 
tract is to be wholly ignored. Under the argument advanced here by plaintiff, there 
can be no such thing as disease concurring as a cause. It is argued that the disease 
in order to concur must be one already existent at the time the accidental injury 
occurs, but under the terms of this policy the disease must be one which occurs 
solely on account of the injury, so there could never upon that basis be a concurring 
disease if the contention of the plaintiff is to be upheld in its entirety. The language 
of the insurance policies in Cary v. Preferred Acc. Ins. Co. of N. Y. and French 
v. Fidelity & Casualty Co. of N. Y., supra, is quite different than the language of 
this policy. The language employed here is quite evidently an attempt on the part 
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of the insurer to limit its liability so as to meet the situation created by the deci- 
sion in Cary v. Preferred Accident Insurance Co. of N. Y., and other cases. Under 
the undisputed facts in this case, the accidental injury was not efficient at once to 
produce total disability or death. The disease occurred solely on account of the 
accidental injury, and it must be conceded that the disease alone or the disease 
concurring with the injury resulted in death. The facts of this case bring it clearly 
within the exception of subdivision 3 of the policy, and the recovery should there- 
fore have been limited to $500. 

[3] It is contended by the plaintiff that the provisions of subdivision 3 are not 
available to the defendant in this action for the reason that the policy was not’ 
— in compliance with subdivision 2 of section 1960, Wisconsin Stats., which 
provides : 


“No sttch policy shall be so issued or delivered * * * umless the exceptions 
of the policy be printed with the same prominence as the benefits to which they ap- 
ply, provided, however, that any portion of such policy which purports, by reason 
of the circumstances under which a loss is incurred, to reduce any indemnity prom- 
ised therein to an amount less than that provided for the same loss occurring under 
ordinary circumstances, shall be printed in boldface type and with greater prom- 
inence than any other portion of the text of the policy.” 

It is claimed that the policy in question does not comply with that part of the 
subdivision underscored. It does not, and there was no attempt made to comply 
with it. As stated, the defendant is an Iowa corporation, and at the time the pol- 
icy was issued and delivered the insured was a resident of the state of Iowa. It 
was therefore an Iowa contract. It is contended, however, that the policy having 
been renewed by a continued payment of the premiums since the insured removed to 
Wisconsin in 1916, that it is now a Wisconsin contract and covered by Wisconsin 
law. The policy contained the following agreement: 


“This certificate and the membership thereby created shall automatically lapse 
and terminate at six o’clock p. m. standard time, at the place of the member’s resi- 
dence, on the first day of each January, April, July and October hereafter occurr- 
ing, if at such time there be unpaid any assessment or call for dues of which the 
member shall have been given due notice as provided in paragraph 15 hereof.” 


The plaintiff contends that a renewal or remaking of the policy occurred each 
January, April, July, and October. It is our opinion that the clause cannot be so 
construed. It is not contended that there was any forfeiture of the policy, or that 
the paragraph quoted ever took effect, as the premiums were paid within the time 
required by the terms of the policy. The contract was an Iowa contract when it 
was issued and delivered, and it has continued to be an Iowa contract. In any 
event, the provisions of our statute relate to the form of the policy, and the form 
of a contract is to be determined by the law of the place of contract rather than by 
- the law of the forum. No question of public policy is involved. While the law of 
the state of Wisconsin requires accident and health policies to be so printed as to 
make prominent those provisions which limit the loss where death occurs under 
particular circumstances, section 1960, subd. 9, provides: “A policy issued in viola- 
tion of this act shall be held valid but shall be construed as provided in this act”— 
clearly indicating that the requirements of the statute relate to form and embody no 
intimation even that the failure of the insurer to perform the affirmative act re- 
quired by the statute and the issuance of a policy not complying with its provisions 
are injurious to the public otherwise the statute would not have provided that a 
contract issued in violation of its terms should be valid. 

It appears in the record that the sum of $500 was tendered by the defendant 
to the plaintiff in the form of a draft; that that instrument is retained by the plain- 
tiff, there being a stipulation that its retention shall not in any way affect the rights 
of the parties upon this appeal, but some satisfactory adjustment should be made 
in the matter. For that reason we are of the opinion that the judgment should be 
reversed and cause remanded for further proceedings according to law, rather than 
modified and affirmed. 

It is so ordered. 
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PHILADELPHIA UNDERWRITERS v. FOLDS. (No. 3676.) 
(Supreme Court of Georgia. Nov. 17, 1923.) 
120 Southeastern Reporter, 102. 


(Syllabus by the Court.) 

1, INSURANCE—SUPERIOR COURT OF COUNTY OF INSURED’S RESI- 
DENCE HELD NOT TO HAVE JURISDICTION TO APPOINT UM- 
PIRE TO DETERMINE FIRE LOSS. 

Where, from the time of the issuance of a policy of fire insurance upon an au- 
tomobile until the day on which it was damaged by fire, the automobile was located 
in a certain county of this state, of which county the insured was and has continued 
to be a resident, and where the automobile was in another county at the time the 
damage occurred, and it was thereafter carried in its salvaged state into a third 
county, the superior court of the first-mentioned county has not jurisdiction and 
authority to entertain an application and appoint an umpire upon the petition of the 
insured, under the act approved August 14, 1916 (Ga. Laws 1916, p. 128). 


(For other cases, see Insurance, Dec. Dig. § 571.) 


(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—COURT IN COUNTY WHERE LOSS OCCURRED HELD 
TO HAVE EXCLUSIVE JURISDICTION TO APPOINT UMPIRE TO 
APPRAISE IT. 

Under Laws 1916, p. 128, authorizing a court of record to appoint an umpire to 
determine fire insurance loss, a court of record in the county where the loss oc- 
curred has jurisdiction to appoint an umpire, and no court in any other county has 
such jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 571.) 


Certified Questions from Court of Appeals. 
Action by W. L. Folds against the Philadelphia Underwriters. Judgment for 
plaintiff, and questions certified from Court of Appeals. Questions answered. 


Smith, Hammond & Smith and J. M. B. Bloodworth, all of Atlanta, for plain- 
tiff in error. 
Willis Smith, of Carrollton, for defendant in error. 


GiiperT, J. [1] 1. Section.1 of the act of the General Assembly of 1916 (Ga. 
Laws 1916, p. 128) provides, in part, as follows: 


“When in the event of loss or damage to property in this state, described in any 
policy of fire insurance and covered thereby, the ascertainment of any such loss or 
damage is, as provided in the policy, to be determined by appraisers, one selected by 
the company, the other by the insured, and the two so chosen shall have failed or 
neglected, for a space of ten days after both have been chosen, to agree upon and 
select an umpire, it shall be lawful for either the assured or the company to apply 
to any court of record in the county in which the property is or was located, on five 
days’ notice in writing to the other party of his or its determination so to do. to 
appoint a competent disinterested umpire.” 


The act further empowers the court, after due notice, to appoint a “competent 
and disinterested person to act as (such) umpire.” Standing alone, the words quoted 
are quite indefinite as to where the jurisdiction lies for such appointment. The 
caption of the act, however, throws much light on the question. It is as follows: 
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“An act to provide for the appointment of an umpire by any court of record, 
in fire-insurance appraisals, in the county where the loss occurs [italics ours], pro- 
vided the appraisers chosen fail to select such umpire within ten days,” etc. 


In Collins v. Everett, 4 Ga. 280, it was said: 


“Although we do not hold the preamble of an act by any means conclusive as 
to the intention of the Legislature, for that is to be ascertained from the body of 
the act itself, in the main, yet it is a legitimate aid to construction.” 


[3] In the caption the intention of the General Assembly clearly appears, and, 
construing the body of the act together with the caption, we answer the question 
propounded that “a court of record” in the county “where the loss occurred” has 
jurisdicton to appoint the umpire, and no court in any other county has such juris- 
diction. 

[2] 2. In answer to the second question of the Court of Appeals, we reply that 
the order appointing an umpire such as mentioned above is not a judicial act, but 
is quasi legislative or administrative. It will be observed that, under the act, the 
power to make such an appointment was not given to the judge of the superior court 
or to any court by name, but rather to any “court of record.” There are courts of 
record in this state from which, under the Constitution, a direct bill of exceptions 
will not lie to the Court of Appeals or to this court. Suppose the appointment of 
an umpire, under the act, has been made by the judge of a court from which a writ 
of error would not lie. Obviously it could not be said that a writ of error in such 
a case would lie by virtue of the act of 1916. The fact that in this instance the 
appointment was made by a judge of the superior court cannot change the law on 
the question, for that depends upon the character of the order of the judge. Al- 
though the act delegates the power to a “court of record,” when the entire proceed- 
ing authorized by the act and the manner of its, performance is considered, it is clear 
that the appointment is not made by a court in its technical sense, but rather by a 
judge of a court of record. Manifestly there will be no place or occasion for the 
determination of any fact by a jury. There is no such provision in the act. The 
entire matter is submitted to the judge for his determination. While there is pro- 
vision for notice to the opposite party, the act does not contemplate that there may 
be any valid objection made to the appointment of an umpire, but rather that the 
judge shall hear from the oppositie party as to what particular person shall be ap- 
pointed, the object being merely to secure “a competent and disinterested person.” 
Analogous to the provisions of the act of 1916 above mentioned are the provisions 
in our Constitution and laws for the grant of corporate charters, and it has been 
held that “the power conferred by the Constitution upon the courts to grant char- 
ters to corporations is legislative and not judicial in its character,” and, furthermore, 
that “a writ of error complaining of the refusal of the court to grant the order of 
incorporation will be dismissed.” In re Union Club, 142 Ga. 261, 82 S. E. 643. See, 
also, Gaslight Co. v. West, 78 Ga. 318, which had reference to the grant of cor- 
porate powers by the courts where it was said: 


“The power conferred by this clause of the Constitution [article 3, § 7, par. 18, 
of the Constitution of this state] upon the courts is most clearly legislative in its 
character; it is a power to create, and not judicial. A judicial power extends to 
deciding, determining controversies which ‘arise between persons and individuals 
according to law. The act of granting corporate powers to private companies is 
not at all judicial, but, on the contrary, legislative; it is a part of the sovereign 
power of the state most usually exercised by the Legislature, but in this state com- 


mitted by the Constitution to the courts, under the law as prescribed by the Legis- 
lature.” : 


See, also, White v. Davis, 134 Ga. 274, 280, 67 S. E. 716; Daniels v. Cammis- 
sioners of Pilotage, 147 Ga. 295 (2), 93 S. E. 887; James v. Thompson, 148 Ga. 
201, 96 S, E. 216, et cit. 

Applying these principles we reply that the order appointing the umpire, not 
being a judicial act, is not a judgment that can be reviewed by writ of error, and 
the Court of Appeals has not the power “to entertain an assignment of error of the 
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insurance company in a bill of exceptions from the judgment of the superior court.” 
Having arrived at the conclusion just stated, it follows that it is unnecessary to con- 
sider the result of the failure on the part of one of the parties to raise the question 
of jurisdiction before the court making the appointment of an umpire, or to appear 
in that court in resistance to the application of the insured, or the fact that the juris- 
diction of that court is attacked and the question of jurisdiction raised for the first 
time in the bill of exceptions. 
All the Justices concur. 
a 


LOZIER AUTOMOBILE EXCH. v. INTERSTATE CASUALTY CO. 
(No. 35575.) 


(Supreme Court of Iowa. Nov. 20, 1923.) 
195 Northwestern Reporter, 885. 


3. INSURANCE— EVIDENCE HELD TO ESTABLISH CONVERSION OF 
THEFT OF INSURED CAR. 


Evidence held to establish conversion or theft of insured car. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE — MEASURE OF RECOVERY AFTER CONVERSION OF 
UNPAID FOR CAR BY BUYER HELD TO BE AMOUNT DUE SEL- 
LER, NOT VALUE OF CAR. 

Under an automobile insurance policy, protecting a dealer against conversion 
of a car by a buyer before it was fully paid for, which provided that insured would 
be indemnified “against any and all pecuniary loss or losses” sustained by conver- 
sion, and which required proof of loss to state the “amount of actual cash due to 
the insured at the time of loss,” held, that the measure of recovery was the amount 
due the insurerd under the contract of sale at the time of conversion, and not the 
value of the car itself at that time. 


(For other cases, see Insurance, Dec. Dig. § 503.) 


6. INSURANCE — PROOF OF LOSS UNDER AUTOMOBILE INSURANCE 

POLICY HELD SUFFICIENT. 

Where insured, an automobile dealer, after conversion of a car by a customer, 
gave the agent who had written the policy a detailed statement and outlined what 
he had done, and signed proofs, of loss prepared by the agent which were turned 
over to the insurer’s adjuster, held, there had been a sufficient proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 542[1].) 


7. INSURANCE—DEALER AFTER CONVERSION OF AUTOMOBILE BY 
PURCHASER HELD ENTITLED TO RECOVER INTEREST PRO- 
VIDED FOR IN PURCHASER’S CONTRACT. 

An automobile dealer insured “against any and all pecuniary loss or losses” 
sustained by reason of conversion of a car by a purchaser held entitled to recover 
after such a conversion the rate of interest provided for in the purchaser’s contract 
rather than the statutory rate of 6 per cent. 


(For other cases,.see Insurance, Dec. Dig. § 598.) 


Appeal from Municipal Court of Des Moines;, J. E. Mershon, Judge. 

Action at law to recover from a theft insuramce company the loss which plain- 
tiff alleges it sustained by reason of the wrongful conversion of an automobile 
which had been sold by plaintiff to one F. E. Wolfe on a conditional sale contract. 
Trial to a jury. Verdict for plaintiff for $668.80. Defendant appeals. Affirmed. 


Dunshee & Brody, of Des Moines, for appellant. 
C. S. Missildine, of Des Moines, for appellee. 
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Preston, C. J. Plaintiff is incorporated under Iowa laws, and the defendant 
under the laws of Alabama, with its principal place of business at Chicago. In 
November, 1919, plaintiff, a dealer in used automobiles, entered into a contract of 
insurance with defendant whereby defendant agreed to “indemnify plaintiff against 
any and all pecuniary loss or losses which the insured shall sustain by reason of 
the theft, larceny, embezzlement, or larcenous, felonious, or wrongful conversion of 
any automobile covered hereby, same being the direct act of the purchaser of said 
automobile, or ‘committed or occasioned by or through collusion or connivance of 
said purchaser with others, during the operation of any conditional sale contract, or 
mortgage, made by the insured, retaining title to, or a first lien upon, any auto- 
mobile certified under this policy,” subject to certain agreements. The policy fur- 
ther provided that the insurance company should not be liable for any loss occa- 
sioned by accident to or destruction of, the automobile, and further, that proot 
of loss or damage under oath on forms provided by the company must be furnished 
to it at its home office in Birmingham, Ala., or at the office of the duly authorized 
agents countersigning this policy, within 30 days from the date of discovery of such 
loss or damages, setting forth the nature of the circumstances and the amount of 
damage claimed for. The proof of loss shall state the amount of actual cash due 
to the insured, at the time of loss, and the amount of loss thereon, and define the 
amount of the interest of the insured in the automobile for which indemnity is 
claimed, and shall also contain reasonable evidence of theft, conversion, etc., of 
said automobile. 

January 28, 1920, plaintiff, as seller, entered into a contract with one F. E. 
Wolfe, as purchaser, providing that in consideration of $1, and upon payment of 
the further sum of $630 promptly, when due, and payable as specified, the seller 
does agree to sell to the purchaser a Paige automobile described, which has this 
day been delivered to said purchaser. The purchaser agreed to pay to plaintiff at 
its office in Des Moines the sum of $630—$50 on the first of March, and $50 on the 
first of each month thereafter. all due in seven months, with 8 per cent. interest 
until paid. On the same day Wolfe executed to plaintiff a writing, the substance 
of which is as follows: 

“For and in consideration of the sum of $570.00, the receipt of which is hereby 
acknowledged, have this 28th day of January, 1920, sold to Lozier Auto Exchange, 
one Paige motor [described].” 


The parties treat this instrument as a bill of sale, and the instrument first ref- 
erred to as a conditional contract of sale where plaintiff agreed to resell the auto- 
mobile to Wolfe, for $630 on the terms stated. 

The plaintiff's manager testifies that the defendant carried the insurance of 
plaintiff’s sales contracts under the agreement. Sweeney-Grant Company, was the 
agency of the defendant which issued this policy. “The method under the contract, 
of describing the particular cars that were insured under this contract, was that 
we turned in the make of the car, the year, the serial number, and motor number, 
and in turn we got back from them a certificate having this same information upon 
it. One of these is Exhibit A; sent back to us from Sweeney-Grant Company.” 
The description of the Wolfe car in controversy appears on it. Exhibit A is as fol- 
lows: “Wrongful conversion contract covering a period up to January 31, 1920.” 
The exhibit shows 12 entries, among which appear the Wolfe Paige car, giving the 
date, numbers, etc., amount of loan, $630, and premium, $2.50. The special insur- 
‘ ance certificate was issued covering each individual car as-it was sold under the 
contract by plaintiff, and a special insurance certificate was issued for the particu- 
lar car in question in this case, as before stated. Plaintiff alleges, and the evidence 
shows, that the balance due plaintiff at the time of the alleged conversion was $630, 
with interest. It alleges further that about February 20, 1920, Wolfe absconded 
with the automobile and wrongfully converted it to his own use, and deprived 
plaintiff of his rirght and lien on the automobile, and this defendant therefore be- 
came a debtor to plaintiff, on account of the wrongful conversion by Wolfe, in the 
amount of $630, with interest. 

The issues presented, as stated by appellant, were whether the automobile was 
stolen or converted by the purchaser; whether the insured was entitled to recover 
the amount of money loaned, with interest, on the security of the automobile in- 
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sured, or the value of the automobile at the time of the conversion, whether plain- 
tiff was barred from maintaining this action because of having split its cause of ac- 
tion by bringing another suit on the policy for the conversion of another car, and 
prosecuting the same to judgment, the claims on which this and the other suit were 
based having both arisen and matured prior to the institution of either suit; and 
whether the insured furnished proofs of loss to the company at its home office, or 
to the Sweeney-Grant Company, its agents, in Des Moines within 30 days from the 
date of the discovery of its loss. 

1. Plaintiff's manager testifies that January 28, 1920, when the automobile was 
sold, Wolfe lived in Des Moines, and later moved to Altoona. 


“IT went there to see him, but did not. I searched very carefully for him. I 
was not able to find him for the reason he had left there. I did not definitely find 
where he had moved to. I continued to search for him. I went to the state house 
and looked through the automobile license bureau to see if he had sold the car, but 
was unsuccessful in finding anything. I made another trip to Altoona after that, 
but did not locate where Wolfe had gone. After that I took the matter up with 
Mr. Sweeney personally. I was at Altoona between April 5th and 8th. Mr. 
Sweeney is president of the Sweeney-Grant Company, the man I always dealt with. 
I outlined the case it was, and advised him what search was made. I turned over 
all our papers showing him the effort I made to locate him, and he made out a 
— of loss, and I signed it. It was a sworn proof of loss. I turned it over to 

ower. 


It appears from the testimony of Sweeney, agent for defendant, that Mower 
came to Des Moines as claim adjuster for defendant some time in April, 1920. 
Witness does not know how long he continued as such adjuster, but that Mower 
was agent for the company until September and Qctober,-1920. The exact date is 
not fixed, but his agency terminated prior to December, 1921. Witness Sweeney 
also testified that he had considerable conversations and business with Mower with 
reference to the business of this company. Witness was unable to say whether 
Mower’s contract of employment was written or oral, or the terms of it; that he 
was notified that Mower would take care of the claims instead of witness. When 
witness had the claims, he investigated the facts and reported to the company after 
he had adjusted them. 

[1] It is argued by appellant that the testimony of Sweeney as to the agency 
of Mower is a conclusion, and that its objection on that ground should have been 
sustained. Under the circumstances shown, and the relations existing between 
Sweeney and the defendant company and Mower, Sweeney could testify as to the 
agency of Mower, even though he did not know the terms of the contract between 
Mower and the company. It may be it is somewhat in the nature of a conclusion, 
but such is often the case. A member of this court could testify as to who the 
other members are, without counting the ballots, or examining the certificate of 
election. A hotel guest, in the ordinary run of affairs, may safely pay the hotel 
clerk behind the desk, without requiring him to exhibit his contract of employment. 
In such matters, appearances have something to do with it. See on this point, 
Moyers v. Fogarty, 140 Iowa, 701, 712, 119 N. W. 159; In re Will of Eveleth, 177 
9 716, 731, 157 N. W. 257; Zellmer v. McTaigue, 170 Iowa, 534, 537, 153 N. 

[2] Under date of June 26, 1920, while Mower was the adjuster for the com- 
pany, he reported to plaintiff by letter, in regard to this case, that he had, after 
lengthy investigation, succeeded in locating Wolfe at Council Bluffs; that on June 
18th he had secured the arrest of Wolfe on a charge of larceny and concealing the 
stolen property. The car was located, and upon the arrest was impounded by the 
sheriff at Council Bluffs, and is being held by him until the conclusion of the crim- 
inal proceedings; that Wolfe is under bonds and promised to make full reimburse- 
ment of his indebtedness within two or three weeks; if he fails in this respect. 
Mower had an arrangement with the prosecuting attorney to have the case set for 
trial so as to bring pressure upon Wolfe to keep his promise, and in the event that 
full restitution is made, it would of course, be most advisable to drop the matter 
of criminal prosecution; that he would keep plaintiff advised, and within a short 
period trusted that he would be able to forward remittance to plaintiff for the 





Auto. ] Lozier Automobile Exch. v. Interstate Casualty Co. 397 


amount of plaintiff’s outstanding balance against Wolfe. This letter is signed, In- 
terstate Casualty Co., by A. H. Mower. A general objection to this letter was in- 
terposed by the defendant as hearsay, and not binding on the defendant. No spe- 
cific objection was made to the differernt parts of the letter. State v. Hasty, 121 
Towa, 507, 517, 96 N. W. 1115; Hay v. Hassett, 174 Iowa, 601, 606, 156 N. W. 734. 
Appellant did make a specific objection to another portion of the letter, and ob- 
jected to alleged hearsay declarations of Mower made after his agency with the 
company had terminated, which will be referred to later in the opinion. So far, we 
think it was competent, as bearing on the question of conversion. 


[3] It is argued by appellant that the entire evidence was not sufficient to sus- 
tain a finding by the jury that there was theft or conversion of the automobile by 
Wolfe. The evidence we have set out is undisputed, and we think it is ample to 
sustain the finding. Insurance of this character is very hazardous. It is true that 
cases might arise where it would be difficult to prove.a conversion. No one saw 
defendant leave Altoona with the automobile, and if they had it would ordinarily 
indicate nothing more than a trip to some other town. 


[4] 2. The recovery had was the amount due plaintiff from Wolfe. The trial 
court so interpreted the policy and instructed on that theory as the measure of 
damages. It is contended by appellant that the measure of recovery is the value of 
the car at the time of conversion, and that, plaintiff having offered no evidence on 
that theory, the defendant’s motion for directed verdict should have been sustained. 
Appellee cites no authorities on this proposition. Appellant cites Sutherland on 
Damages, p. 3314 (3d Ed.) ; Citizens’ Bank v. Osborne, 21 N. D. 335, 131 N. W. 
266; Kasper v. Walla, 49 Neb. 288, 68 N. W. 476; Showman v. Lee, 86 Mich. 556, 
49 N. W. 578, and other cases. Some of these cases are to the effect that the 
measure of damage in an action by the mortgagee for the conversion of mort- 
gaged chattels, is the amount of plaintiff’s mortgage, not exceeding the value of the 
property converted. None ef the cases cited are like the instant case, or under a 
policy of insurance containing the provision found herein. It is so conceded by 
counsel. Under the terms of this policy, the measure of plaintiff’s recovery was 
“any and all pecuniary loss or losses which the insured sustained by reason of the 
conversion of the automobile,” which in this case was the balance due on the con- 
tract; that is what plaintiff lost; that it was intended that the insurance should 
protect plaintiff to this extent, is shown by the fact that on a certificate of insurance 
the company was careful to require complete data as to the list price of the car, 
the actual cost of the car to the owner, and the amount of the lien, and how the 
same was to be paid, showing that the company intended to protect itself against 
overinsurance at the time the policy was issued. Furthermore, the policy issued by 
the defendant provides that the proof of loss or damage “shall contain a complete 
description of the automobile, stating the amount of the actual cash due to the in- 
sured at the time of the loss and the amount of loss thereon, and define the amount 
of the interest of the assured in the automobile for which indemnity is claimed,” ete. 
By this provision the company itself seems to have interpreted the policy contrary 
to the contention now made by appellant. We think the trial court properly in- 
structed as to the measure of damages. 


[5] 3. It appears that a number of cars were insured by the defendant for plain- 
tiff, and that as each car was sold a separate certificate was made for that car and 
for which the plaintiff paid $2.50. Before this suit was brought to recover for the 
loss of the car in question herein, another customer of plaintiff had converted an- 
other car, for which suit had been brought and prosecuted to judgment. It is con- 
tended by appellant that plaintiff should have sued for both cars in one action, and 
that plaintiff may not split his cause of action, and, if he does so, a judgment upon 
the merits in one suit is a bar to subsequent actions. It may be conceded that in a 
suit upon an account, or the like, all items should be included in one suit, and that 
if this is not done all items of the account are adjudicated which might have been 
sued for, even though not included. This is the tenor of the cases cited by appel- 
lant. For instance, in Williams v. Model Electric Co., 134 Iowa, 655, it appeared 
that the plaintiff had made 20 separate sales of its goods to the defendant. It began 
14 different actions to recover the money due it, and recovered a judgment in one. 
This judgment was pleaded by defendant as a bar to a recovery by plaintiff in each 
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of the other cases. Such is not the situation here. Each loss was an entirely sepa- 
rate transaction. Possibly plaintiff could have sued for both in two counts, as in 
the case of suit upon separate notes. But plaintiff was not bound to do so. 

The reason for the rule against splitting of causes of action, is stated in 1 Cor- 
pus Juris, 1107. At page 1108 it is said that: 


“The application of the rule is restricted entirely to claims and causes of ac- 
tion which are single and indivisible; and it does not prevent the bringing of sepa- 
rate actions upon separate and distinct causes of action, whether such causes arise 
out of contract or tort, and notwithstanding they are of such a character that they 
might properly be joined in the same action, this circumstance being immaterial 
except as authorizing the court in proper cases to order a consolidation of the dif- 
ferent actions.” 


See, also, same volume, at page 1110, where it is said that: 


“A single cause of action or entire demand cannot be split up into different 
parts so as to bring the same within the jurisdiction of a court of limited jurisdic- 
tion * * * but, if the causes of action are separate and distinct, different ac- 
tions may be brought thereon in a court of limited jurisdiction, although they might 
have been joined in one action in a higher court.” 

At page 1112, same volume, it is said: 

“The great weight of modern authority is to the effect that a contract to do 
several things at several times is divisible in its nature, because, although the agree- 
ment is in one sense entire, the performance is several, and an action will lie for 
the breach of any one of the stipulations, each of them being considered, in respect 
to the remedy, as a several contract.” 


It is so here. While in a sense the original policy of insurance was issued as a 
sort of blanket policy, it appears that whenever another automobile was sold an ad- 
ditional certificate was issued for it, and upon which an additional premium of 
$2.50 was paid. Numerous cases are cited in the references before given to sustain 
the proposition. The court ruled correctly as to this proposition. 

[6] 4. It is next contended by appellant that plaintiff failed to furnish proper 
proofs of loss to the defendant at its home office in Alabama, or at the office of the 
duly authorized agents countersigning the policy, within the time required. It ap- 
pears without dispute that plaintiff gave Mr. Sweeney, who was the duly author- 
ized agent of defendant, and who wrote the policy in question, a detailed report of 
the circumstances, and outlined what he had done, and that Mr. Sweeney had a full 
report, and that then plaintiff signed proofs of loss and turned them over to Mr. 
Mower, who was the claim adjuster for the defendant company. Mr. Sweeney 
testified that plaintiff furnished the information which the company and policy re- 
quired regarding the loss, and that Mr. Sweeney turned the proofs over to Mower. 
It seems to us this was sufficient. 

[7] 5. It is briefly argued that plaintiff was not entitled to interest at 8 per 
cent. but only 6, because as between plaintiff and defendant there was no contract 
to pay 8 per cent. We think it is a sufficient answer to this to say that the contract 
between plaintiff and Wolfe was that Wolfe should pay 8 per cent. The amount 
of plaintiffs claim then, and its loss, was the amount owing plaintiff from Wolfe, 
with interest at 8 per cent. 

[8] 6. Going back to the letter from Mower to plaintiff, of June 26, 1920. 
There was this further clause, following the statement that “after a lengthy in- 
vestigation I succeeded in locating Mr. Wolfe at Council Bluffs” on the 18th in- 
stant: 

“And found that Mr. Wolfe had left Des Moines and removed his effects from 
this city under circumstances showing conclusively an intent to fraudulently con- 
ceal his property.” 

Appellant made a specific objection to this part of the letter. The court also 
permitted, over proper objection, declarations of Mower, made to McMartin in De- 
cember, 1921, and February, 1922, from which it appears that Mower had collected 
money from Wolfe and applied it all on the car; that this was money that should 
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have been paid to another firm on the Wolfe account; and that Mower collected it 
on the car. Mower did not testify as a witness, but his statements and declarations, 
made after his agency had terminated, were testified to as stated. The admission 
of these items of evidence was improper. The statement in the letter determined 
the very question that was being submitted to the jury as to whether there was a 
wrongful conversion; the statement in the letter is that the effects were removed 
under circumstances showing conclusively an intent to fraudulently conceal his 
property. The statements to McMartin were clearly hearsay. This being so, the 
erroneous admission of this testimony requires a reversal, if the admission ‘of the 
evidence was prejudicial to the defendant. But the evidence had a bearing only on 
the question of the conversion of the automobile. We have seen in a prior division 
of the opinion that without such testimony the evidence was ample to sustain the 
finding. The evidence for plaintiff was in no manner contradicted by testimony of- 
fered by the defense. Had there been such testimony, then the erroneously admit- 
ted evidence would have been thrown in the scales against the defendant, and in that 
case would have been prejudicial and reversible error. However, this evidence was 
cumulative, and since the fact of conversion was abundantly established by evi- 
dence outside of this, and there was no conflict, we are unable to see how the de- 
fendant could be prejudiced by the admission of the testimony: 

On the whole record we think the case is one for affirmance, and the judgment 
is affirmed. 

Stevens, De Graff, and Vermilion, JJ., concur. 


re 


GOODELL et at. v. UNION AUTOMOBILE INS. CO. (No. 22539.) 
(Supreme Court of Nebraska. Nov. 26, 1923.) 
196 Northwestern Reporter, 112. 


; (Syllabus by the Court.) 

1. INSURANCE—STATUTE HELD NOT TO PREVENT INSURER FROM 
DEFENDING FOR FRAUDULENT REPRESENTATIONS, WHERE 
CONTRACT WOULD NOT OTHERWISE HAVE BEEN MADE. 
“Section 3187, Rev. St. 1913, does not prevent an insurance company from de- 

fending, in an action brought.to recover upon a policy, on the ground that fraudulent 

representations were made by the insured in his application for insurance, where 
such representations related to matters material to the risk, and where if a true 
answer had been made no contract of insurance would have been entered into. In 
such case, the right of such defense is not defeated by a showing that the false 
statement did not contribute to the loss.” Muhlbach v. Illinois Bankers’ Life Ass’n, 
108 Neb. 146, 187 N. W. 787. 


(For other cases, see Insurance, Dec. Dig. § 256[1].) 


2, INSURANCE—INCUMBENT ON INSURED TO PROVE VALUE OF 
PROPERTY UNDER CLAUSE LIMITING LIABILITY TO ACTUAL 
CASH VALUE. 

In an action by the insured upon a policy of insurance against loss by theft 
which provides that the insurer shall not be liable beyond the actual cash value of 
the property at the time any loss occurs, it is incumbent on the insured to prove the 
value of the property at the time the loss occurs. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from District Court, Buffalo County; Hostetler, Judge. 
_ Action by Joe Goodell and others against the Union Automobile Insurance 
Company. From a judgment for plaintiffs, defendant appeals. Reversed and re- 
manded. 


26 Vol. LXITI. 
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J. S. Garnett, of Los Angeles, Cal., and Doyle & Halligan, of Lincoln, for ap- 
pellant. 
W..D. Oldham and W. L. Minor, both of Kearney, for appellees. 


Heard before Morrissey, C. J., Dean and Good, JJ., and Redick and Shepherd, 
D: Is. 


Goop, J. Action by plaintiffs, as copartners, to recover on a policy of insurance, 
issued by defendant, insuring plaintiffs’ automobile against theft. Defendant ad- 
mitted the issuance of the policy; denied all the other allegations of the petition, 
and for a further defense pleaded that plaintiffs had misrepresented a material fact 
in their application for the insurance which deceived the defendant to its injury. 
The misrepresentation complained of was that plaintiffs had falsely stated that the 
automobile was fully paid for and unincumbered; that defendant relied on said 
statements, and, had it known they were false, it would not have issued the policy; 
that, as soon as it learned the falsity of the statements (which was subsequent to 
the loss), it tendered the plaintiffs the premium they had previously paid. Plain- 
tiffs’ reply was a general denial. A trial to the court without the intervention of a 
jury resulted in a judgment for plaintiffs for the full amount of the policy. De- 
fendant appeals. 

The only assignment of error is that the findings and judgment are not sus- 
tained by the evidence. The record discloses the following pertinent facts: April 
25, 1921, plaintiffs purchased a Ford car and gave in payment therefor their prom- 
issory note for $610, due on or before the 25th day of July, 1921, and which con- 
tained the following mortgage clause: 


“For value reeived on the above note, I hereby sell and mortgage unto the 
payee thereof the following goods and chattels, to wit: One Ford touring car with 
starter and motor No. 4470331, now in my possession and free from incumbrance.” 


April 28, 1921, plaintiffs signed a written application to. the defendant for the 
policy of insurance involved in this action. The statements in the application show 
that the automobile was purchased for $610, its actual cost to assured $610, and the 
question “Is automobile fully paid for,” is answered by “Yes.” The automobile was 
stolen May 13, 1921. At that time no part of the promissory note, given for the 
purchase price, had been paid. The information contained in the application for 
insurance consists largely of questions and answers. Defendant’s agent testified that 
he asked one of the plaintiffs if the car was fully paid for and was given an af- 
firmative answer; that he did not ask him all of the questions contained in the ap- 
plication, but did ask the question as to how much he had paid for the car, and if it 
was fully paid for., On the other hand, the plaintiff who signed the application testi- 
fied that the insurance agent asked but a single question, and that was what the car 
cost, and that he correctly answered the question. 

[1] The trial court made no specific findings of fact, but found generally for 
the plaintiffs. It is asserted by defendant that the court reached its conclusion and 
rendered its judgment for plaintiffs because it construed section 3187, Rev. St. 1913, 
now appearing as sections 7787, Comp. St. 1922, as precluding an insurance com- 
pany from making the defense that the insured had made a false statement of fact, 
material to the risk, in the application for the policy of insurance, unless such false 
statement contributed to the loss. Since the rendition of the judgment by the trial 
court this court has construed said section in the case of Muhlbach v. Illinois Bank- 
ers Life Ass’n, 108 Neb. 146, 187 N. W. 787, wherein it was held: 


“Section 3187, Rev. St. 1913, does not prevent an insurance company from de- 
fending, in an action brought to recover upon a policy, on the ground that fraudu- 
lent representations were made by the insured in his application for insurance,, 
where such representations related to matters material to the risk, and where if a 
true answer had been made no contract of insurance would have been entered into. 
In such case, the right of such defense is not defeated by a showing that the false 
statement did not contribute to the loss.” 
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Under the above holding, it is clear that said section does not preclude the de- 
fense tendered by defendant, because the false statements did not contribute to the 
less. If the statements alleged to be false were, in fact, made, and but for the 
making of such false satements the policy would not have been issued, then it 
would follow that defendant would not be liable in this action. But whether the 
false statements alleged to have been made were, in fact, made is a question of fact 
which we deem it unnecessary to: further discuss except to say that upon that ques- 
tion the evidence is in conflict and a finding either way by the trial court would not 
be disturbed by this court. 

[2] The record discloses that no evidence was received or offered as to the | 
value of the automobile at the time it was stolen. The policy provides that the 
insurer shall not be liable beyond the actual cash value of the property at the time 
any loss occurs. If plaintiffs were entitled to recover, the measure of their damage 
would be the actual value of the automobile at the time it was stolen. Under the 
circumstances, it was incumbent upon plaintiffs to prove the value of the automobile 
at the time the loss occurred. There is no evidence to sustain the finding that plain- 
tiffs were damaged in the sum of $517, or any other sum. Plaintiffs argue that the 
value of Ford cars is so stable and the price so uniform, and the car having been 
stolen only 18 days after its purchase the court is justified in finding that the value 
of the car at least equaled the amount of the judgment rendered. It may be that the 
value of Ford cars is quite stable and uniform but this court cannot take judicial 
notice of the value of a car on any particular date. It is well known that the price 
on all cars changes very materially from time to time, but, aside from that, there is 
no evidence that the car was in the same condition at the time it was stolen as it 
was at the time it was purchased. Innumerable things may have occurred to cause 
it to deteriorate in value. A Ford car, like any other, might be worth a given sum 
one day, and a week or month later it might be almost valueless. 

Because of the lack of any evidence as to the value of the car at the time it 
was stolen, the judgment of the district court is reversed and the cause remanded 
for further proceedings. 

Reversed. 


a 


NEWELL et at. v. TNA INS. CO. (No. 81.) 
(Court of Errors and Appeals of New Jersey. Oct. 11, 1923.) 
122 Atlantic Reporter, 373. 


INSURANCE—ERROR IN STATEMENT OF MODEL YEAR OF AUTOMO- 
BILE HELD MISREPRESENTATION OF MATERIAL FACT. 
_ Where plaintiff made a statement in a fire policy on his automobile, that it was 
a model of 1917, when it was in fact a model of 1921, such statement was a breach 
of warranty as to its description and a misrepresentation of a material fact, thereby 
defeating plaintiff's right to recovery under the policy. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


Appeal from Supreme Court. 
_ Action by Leo W. Newell and another against the Etna Insurance Company. 
From a jugment for plaintiffs, defendant appealed to the Supreme Court, where the 


en igie was reversed, and plaintiffs appeal. Affirmed on opinion of the Supreme 
ourt. 


The per curiam opinion of the Supreme Court follows: 


“This is an appeal from a judgment entered in the Hudson circuit in favor of 
the plaintiffs, in an action brought by the plaintiffs against the defendant to recover 
the sum of $1,600 on an insurance policy issued by the defendant company to the 
plaintiffs on their automobile truck, which was destroyed by fire. The defendant had 
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a rule to show cause why a new trial should not be granted, reserving exceptions 
taken to the refusal of the court to grant a motion for a nonsuit and a motion to 
direct a verdict for defendant. The rule to show cause was discharged. 

“The plaintiffs’ truck was insured by the defendant’s company on June 28, 1921. 
On July 27, the truck was destroyed by fire. The policy had printed on it, under 
the caption ‘Warranties,’ the following: 

“*I, Assured’s occupation or business is ——. 

“*2. The following is the description of the automobile: : 

“The appellant’s single contention is that the answer of the assured, under 2, 
requiring a description of the automobile, that the model year of the automobile was 
1917, whereas the undisputed fact is that it was manufactured in and was a model 
of 1921, was a breach of warranty as to its description, and was a misrepresentation 
of a material fact, thereby defeating plaintiff's right to any recovery. 

“In Felakos v. A£tna Insurance Co., 119 Atl. 277, it was held by this court that 
a statement in a policy of insurance on an automobile against theft, that the auto- 
mobile was a model of 1916, whereas it was a model of 1913, was a breach of war- 
ranty as to its description, within the express terms of the policy, and was of such 
a material nature as to defeat a recovery on the policy. The principle enunciated 
in that case is controlling upon us here. 

“Judgment is reversed.” 


Alexander Simpson, of Jersey City, for appellants. 
William Huck, Jr., of Jersey City, for respondent. 


Per CurtaAM. The judgment under review herein should be affirmed, for the 
reasons expressed in the opinion of the Supreme Court. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Bergen, and Minturn, and Judges White, Heppenheimer, Ackerson, and Van Buskirk. 

For reversal: None. 


Ee 


VOLLMER vy. AUTOMOBILE FIRE INS. CO. OF HARTFORD, CONN. 


(New York Supreme Court, Appellate Division, Third Department. November 15, 
1923.) 


202 New York Supplement, 374. 


1. INSURANCE—REPRESENTATION THAT AUTOMOBILE FULLY PAID 
FOR HELD NOT FALSE, .WHERE NOTE GIVEN FOR PART OF 
PRIGE: “PAY.” 

In view of the rule that language of policy must be construed against insurer, 
representation in an automobile policy that the automobile was fully paid for was 
not necessarily false, because insured gave a promissory note for part of the price, 
since “pay” means to satisfy by other means than cash, as well as by cash. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 


4. INSURANCE — INSTRUCTION THAT BILL OF SALE WAS NOT IN- 

TENDED TO PASS TITLE HELD IMPROPERLY REFUSED. 

In an action on an automobile policy, an instruction that the evidence would 
support a finding that a bill of sale of the automobile was colorable merely, and 
was not intended to transfer title to insured, held improperly refused. 

(For other cases, see Insurance. Dec. Dig. § 669[5].) 


Appeal from Trial Term, Fulton County. 

Action by Henry Vollmer against the Automobile Fire Insurance Company of 
Hartford, Conn. From a judgment for plaintiff on the verdict of a jury, defend- 
ant appeals. Reversed, and new trial granted. 
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Argued before Henry T. Kellogg, Van Kirk, Hinman, Hasbrouck, and McCann, 
JJ. 


; Charles P. Jones, of Albany (Andrew J. Nellis, of Albany, of counsel), for ap- 
pellant. 

Sherman & Chernin, of Binghamton (Bernard H. Chernin, of Binghamton, of 
counsel), for respondent. 


Hassrouck, J. On or about April 8, 1921, plaintiff claims he bought a second- 
hand Marmon car of C. E. Lair for $3,200, and paid him $300 and gave him a note 
for $2,900. The license upon the car during Vollmer’s alleged ownership was a 
dealer’s license of the said Lair. On May 17, 1921, the car, while driven late at 
night by plaintiff, was destroyed by fire. On the 14th of April the car was insured 
by the Automobile Insurance Company of Hartford, Conn. Thereafter on May 
12th the premium of $52.50 was paid by the plaintiff. After the fire in May, 1921, 
the loss was adjusted by the defendant, and the policy and a release, receipt, and 
bill of sale were forwarded to the defendant. Payment was understood to remain 
contingent upon an investigation by the company. June 11, 1921, plaintiff wrote a 
letter to Mr. Jones, an attorney of the defendant, requesting him to forward the 
—_ to C. E. Lair to pay him for the car. This request was revoked before the 
trial. 

The plaintiff was examined before the trial, and testified that he paid Charles E. 
Lair $3,200 cash for the car; that he had paid $1,000 in cash for the car; that he 
made the balance of the payment by borrowing; that he got the $3,200 from Fred 
Troutman, his uncle. He admitted upon the trial that none of such testimony was 
true. An action was brought upon the policy January 20, 1922. The affirmative 
defenses set up in the answer were: (1) That Lair was the true owner of the car; 
(2) that the plaintiff caused the destruction of the car by fire; (3) that the plain- 
tiff was not the sole owner; (4) that the plaintiff misrepresented the fact of pur- 
chase in stating that the car was fully paid for. A trial has been had, a verdict 
rendered for the plaintiff for $2,600, and judgment entered. 

{1] The appeal brings up for review four claims of error, three of which I 
shall consider: (1) That of misrepresentation with regard to payment. It is ad- 
mitted that the car was not fully paid for by cash. The language of the policy is: 
“The automobile described is fully paid for by the assured, and is not mortgaged 
or otherwise incumbered except as follows: No exceptions.” I assume that the as- 
sured represented that he made no exception to the statement that the car was 
fully paid for. Thus the statement would be false except for the rule which re- 
quires that the language used must be interpreted against the company preparing 
the contract where its meaning is susceptible of more than one interpretation. Mt. 
Vernon Refrigerating Co. v. Fred W. Wolf Co., 188 Fed. 164, 110 C. C. A. 200; 
Moran v. Standard Oil Co., 211 N. Y. 187, 105 N. E. 217; Simon v. Etgen, 213 N. 
Y. 589, 107 N. E. 1066; 2 Williston, Cont. § 672. The word “pay” means to satisfy 
by other means than cash as well as by cash. See Century Dict. Under such cir- 
cumstances it must follow that the representation may be true, for cash and a pro- 
missory note to pay the balance satisfied the seller. I Pars. Cont. (6th Ed.) 470. 

Any other construction would lead to absurdities. If the purchaser had ex- 
changed cars with the seller, or given cash and any other property to satisfy the 
seller, the seller would be paid in full. If this were not so, it would invalidate-in- 
surance upon every car for which a purchaser had given a note in payment, who 
had not noted the exception required by the policy. When we examine the entire 
contract, the soundness of this construction becomes more apparent. The policy 
says it shall be void if the ow nership of the assured be other than “sole and uncon- 
ditional.” If there were ownership in the plaintiff at all, it might have been found 
by the jury to have been of that character. 

[2, 3] The second error claimed is that the trial judge erred in his charge in in- 
structing the jury as follows: 

“It is the law of this state that, unless the absence of a material witness within 


the control or reach of a party is explained, the jury have the right to accept the 
testimony before them which might have been, but was not, controverted, and to 
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take it most strongly against the party who might have controverted it, but failed 
to do so. Mr. Lair sat there.” 


The defendant argues that it was not required to call Lair, for the reason that 
he had been charged in the answer with having a corrupt understanding with the 
plaintiff, by which he was to benefit from the destruction of the car and the insur- 
ance, and that he was the true owner of the car. As we shall see, there is force 
in such argument. If the neglect of the defendant to call Lair was based upon these 
charges, then refusing to produce him is explained. 

I take it, under this charge, absence may be held to be the equivalent of failure 
to produce. The charge as objected to measured by these standards appears to be 
correct. Perlman v. Shanck, 192 App. Div. 179, 182 N. Y. Supp. 767, McGuire v. 
Hartford Fire Ins. Co., 7 App. Div. 575, 591, 40 N. Y. Supp. 300; affirmed 158 N. 
Y. 680, 52 N. E. 1124; Schwier v. New York Cent. & H. R. R. Co, 90 N. Y. 558. 
It is argued that there was no duty resting on the plaintiff to call Lair to corrobo- 
rate his testimony, since such testimony might be regarded as merely cumulative. 
Baldwin v. Brooklyn Heights R. Co., 99 App. Div. 496, 91 N. Y. Supp. 59; Neale 
v. Nassau Electric R. Co., 161 App. Div. 95, 146 N. Y. Supp. 263. But here the 
only testimony given was by the plaintiff, whose testimony might be affected by his 
interest in the case. Its credibility was open to serious question, because of the 
deliberate falsehoods to which he confessed. 

It seems to me, therefore, that the obligation to escape the inference that Lair’s 
testimony would not corroborate plaintiff was upon the plaintiff. Upon this subject 
Mr. Justice Laughlin, writing for the Appellate Division of the First Department 
in Perlman v. Shanck, supra, said of the failure to call a witness: 

“Where in such a case any inference by the jury at all is warranted from the 
failure of a party to call a witness, they should be instructed that they may infer 
that the witness would not have controverted material testimony, which he was in a 
position to corroborate or controvert, adverse to the party who might reasonably 
have been expected to call him if the testimony of the witness-would have been 
favorable to him, would not have corroborated material testimony for the party 
which he was in a position to corroborate or controvert.” 

Continuing, he said, on the rule regarding cumulative testimony before ad- 
verted to: 

“I think it might be applicable in some such cases, and not in others, depending 
on the quantum of evidence produced on the issue.” 

Under all the circumstances, I think the instruction was wrong in applying it 
to the failure of the defendant to seek from Lair controverting evidence rather 
than to the failure of the plaintiff to seek from him corroborating evidence. For 
the quantum of evidence of the plaintiff on the subject of the bona fides of the sale 
was extremely thin. It should be left for the jury to say whether the one partry 
needed corroboration more than the other party needed denial of material facts, and 
to hold the inference well drawn as to the party who stood in the greater need of 
the testimony of the witness he might have been reasonably expected to call. When 
a witness might reasonably be supposed to be affected by some interest or feeling 
adverse to a patty, he should not reasonably be expected to call him, nor have any 
unfavorable inference drawn against him because he failed to call him. 

[4] The third error claimed was in refusing to charge defendant’s request “‘that 
the jury may find upon the entire facts that that bill of sale was colorable merely, 
and was not intended to transfer the title.”’ It seems to me that there was evidence 
before the jury upon which they might have found that fact. The plaintiff was 
impeached by his own admission as to the source of the money by which he claimed 
before Referee Cassedy that he paid for the car. The car was secondhand, and 
the price of $3,200 may have the appearance of being excessive. The car burned 
five days after the insurance premium was paid. After the adjustment of loss, the 
plaintiff directed the company to pay the money to Lair. For the errors indicated, I 
think the judgment should be reversed, and a new trial granted, with costs to abide 
the event. 

Judgment reversed on the law, and new trial granted, with costs to the appel- 
lant to abide the event. 

Henry T. Kellogg, Van Kirk, Hinman, and McCann, JJ., concur. 
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AUTOMOBILE INS. CO. OF HARTFORD, CONN., v. LEWIS. (No. 12482.) 
(Supreme Court of Oklahoma. Oct. 23, 1923. Rehearing Denied Nov. 7, 1923.) 
220 Pacific Reporter, 639. 


(Syllabus by the Court.) 


1. SALES—DELIVERY FOR TRIAL ONLY DOES NOT PASS TITLE. 

If, after agreement between parties as to the consideration for the purchase 
price of personal property, the property is delivered to the prospective purchaser for 
the purpose of using for a short while in order to determine the condition of the 
property, and the final sale is made to depend on the condition in which the vendee 
shall find the property, the title to the property does not pass until final acceptance 
by the vendee. 

(For other cases, see Sales, Dec. Dig. § 204.) 


2. INSURANCE—DELIVERY OF PROPERTY INSURED FOR TRIAL HELD 

NOT TO DEFEAT POLICY. 

If, during such use and trial of the property, the property is covered by a fire 
insurance policy, issued to the original owner, insuring against loss by fire, and the 
property is destroyed by fire it will not defeat the insured’s right to recover on the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Pittsburg County. Harve L. Melton, Judge. 

Action by W. S. Sanders, for whom John H. Lewis was substituted as party 
plaintiff, against the Automobile Insurance Company of Hartford, Conn. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Moore & Harries, of McAlester, for plaintiff in error. 
C. C. Null, of Hartshorne, for defendant in error. 


STEPHENSON, C. W. S. Sanders purchased an Essex automobile in the first 
days of March, 1919, from John H. Lewis, of Harshorne. The car was paid for, 
in part, by notes and mortgage to the First State Bank of Hatshorne. The mort- 
gage was filed for record in the office of the county clerk of Pittsburg county, on 
March 7, 1919, and bore serial No. 3103. On March 10, 1919, the defendant issued 
its fire insurance policy on the car in question to the plaintiff for $1,000. The in- 
sured made the representation that the car was the property of applicant and free 
from all incumbrances. The terms of the policy provided that a misrepresentation 
in either respect by the insured would invalidate the policy. The policy further 
provided that in the event of loss by fire the insured should make proof of loss 
within 60 days from the date of the loss. John H. Lewis was the cashier of the 
bank to which the notes and mortgage were executed and delivered. The auto- 
mobile was destroyed by fire on July 18, 1919. The insurance company refused to 
pay the loss, and the insured commenced his action against the company for recov- 
ery on the policy. The plaintiff alleged the performance of all conditions upon his 
part and the furnishing of proof of loss within the required time. After the com- 
pletion of the introduction of all the evidence in the case and the court’s instructions 
to the jury, including several special instructions requested by the defendant, the 
court on its own motion substituted John H. Lewis as party plaintiff for W. S. 
Sanders. Judgment went for plaintiff and the defendant brings error to this court 
urging reversal on the following grounds: (a) Insufficiency of the evidence to sup- 
port the verdict of the jury; (b) error of the court in substituting John H. Lewis 
for W. S. Sanders as plaintiff. 

{1, 2] There is considerable testimony offered in evidence concerning the own- 
ership of the car at the time of the loss, on the part of both Lewis and Sanders. 
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Sanders testified that he met Lewis on the streets of McAlester about 10 o’clock in 
the evening, some few days prior to the loss of the car. Lewis advised him that he 
was contemplating purchasing an automobile. Sanders advised him that the car 
which he had purchased from him was practically in as good condition as when 
purchased, and that he would like to sell the car to him. The notes given the bank 
on the car were yet unpaid, and Sanders advised Lewis that he did not require the 
use of the car to any great extent, and would like to make the sale of the car to him, 
It appears that Lewis contemplated making a trip across the country in a few days, 
and from the testimony of both parties it appears that it was the understanding 
between them that Lewis should then take the car and use it in making the trip in 
order to determine its present condition. It was further agreed that Lewis should 
place $400 in the First State Bank of Hartshorne as a guaranty that Lewis would 
either purchase the car if it appeared to be in good condition, or, if not, return the 
car to Sanders after making the trip. 1f Lewis decided to take the car, the latter 
was to pay the notes at the bank, thereby releasing Sanders. While Lewis was 
driving the car on the trip, it burned. Lewis testified that inasmuch as he had 
agreed either to purchase the car if he found it in good condition or return the same 
to Sanders after making the trip he ought to in all fairness to the owner take care 
of the indebtedness to the bank and pay the $400 guarantee to Sanders. It appears 
that it was further understood between the parties, inasmuch as Lewis was making 
good his agreement in the first instance, that Sanders would pay to Lewis the pro- 
ceeds of any settlement or compromise on the insurance policy. Lewis then com- 
menced paying the notes due the bank. On cross-examination of Sanders by the 
defendant he was asked if he did not give a mortgage on the car to the bank about 
the Ist of March, 1919, to which the witness answered in the affirmative. He was 
then asked if the mortgage was on the car at the time the fire insurance policy was 
issued to him. The witness answered, in substance, that after executing the mort- 
gage to the bank the question of carrying insurance on the car arose. It appears 
that Lewis, who was cashier of the bank, also owned an interest in the Essex auto- 
mobile agency at Hartshorne. The agent of the defendant at Hartshorne carried 
the insurance on the cars for the Essex sales agency. The matter of the existence 
of the mortgage on the car was discussed among the parties; and in order to meet 
the terms of the policy it was agreed that the bank should release its mortgage on 
the car, which was accordingly done. The release was not placed of record. The 
witness Sanders was asked on the witness stand if he had the release. It appears 
that the witness had the release with him, which was submitted to the attorneys for 
the defendant, who discovered that it was dated with a rubber stamp as of March 
5, 1920. The witness further testified under cross-examination that the bank agreed 
to release the mortgage at the time the release was delivered to him and that the 
release was delivered to him prior to the issuance of the insurance policy. Lewis 
testified to the same facts, and, in answer to a question of the attorneys for de- 
fendant, stated, in relation to the date that the release bore, that the figures of the 
dater might have been misplaced at the time of stamping the date on the release. 
He was positive, however, that the mortgage was released prior to the issuance of 
the policy, as the mortgage was released for the purpose of meeting the requirements 
of the fire insurance policy to be issued on the car. After both plaintiff and defend- 
ant had closed their case, the court called each of the witnesses back on the stand 
to make clear some phases of the evidence. The court again questioned both wit- 
nesses closely in relation to all the matters in relation to the mortgage, release and 
policy. The witnesses appeared to make free, clear, and frank answers to the ques- 
tions of the court. 

[3] The defendant contends that the fact that the release bore the date of 
March 5, 1920, and also the serial number of the chattel mortgage filed for record 
on March 7, 1919, should preclude consideration of the evidence of the witnesses on 
the question of the release of the mortgage prior to the issuance of the insurance 
policy. We cannot go so far, as it is the duty of the trial court to submit all dis- 
puted questions of fact to the jury under proper instructions. It is for the jury to 
weigh the evidence and consider the weight to be given the evidence in the light of 
all circumstances surrounding the case. There was an opportunity for error in 
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the rubber stamp date on account of misplacement of the figures in the dater. There 
was opportunity for the release to have been executed between the 7th and 10th of 
March, 1919, and thereby carry the serial number of the chattel mortgage; also op- 
portunity for the serial number to have been placed on the instrument at a later 
date, as the release appears to have been in the possession of the parties at all times. 
All these matters in connection with the evidence of the case were for the considera- 
tion of the jury. The jury returned a verdict for the plaintiff. The trial court, in 
considering a motion for new trial, in overruling the motion, thereby approved the 
verdict of the jury. The jury, after hearing all of the evidence, with the opportunity 
of studying the manner and demeanor of the witnesses while testifing, and con- 
sidering the interest of the witnesses shown in the outcome of the trial, has returned 
its verdict for the plaintiff. The presiding judge, who conducted the trial and heard 
the evidence, by overruling motion for new trial, has placed his approval on the 
verdict. In considering the question of the insufficiency of the evidence to support 
the verdict of the jury and judgment of the court, the rule is that, if there is any 
testimony that reasonably tends to support the verdict of the jury, the cause will 
not be reversed for want of evidence to support the judgment. Gayer v. Pearce, 86 
Okl. 102, 206 Pac. 822. 
[4-8] After the introduction of all the evidence and instructions to the jury on 
the issues joined between the plaintiff W. S. Sanders and the defendant, the court 
upon its own motion substituted John H. Lewis for the plaintiff and gave the fol- 
’ lowing additional instruction: 


“Gentlemen of the jury, John H. Lewis has been substituted as party plaintiff in 
this cause since preparing the above instructions. You are therefore instructed if 
you find from a preponderance of the evidence that since the loss of said automobile, 
and since the bringing of said suit, to wit, November 20, 1919, John H. Lewis has 
paid the former plaintiff, W. S. Sanders, for said car or assumed the notes in ques- 
tion so as to render said Sanders not liable thereon, and thereby indemnifying him 
against any loss by reason of the destruction of said car, then your verdict should be 
in favor of said substituted plaintiff, John H. Lewis, instead of the former plaintiff, 


W. S. Sanders, provided you have found under the above instructions the defendant 
is liable for the loss of the car.” 


The court substituted John H. Lewis for the plaintiff Sanders evidently on the 
theory that the oral agreement between the. parties, that Lewis would pay the in- 
debtedness of Sanders due the bank for the proceeds of the suit on the policy, op- 
erated as an assignment of the cause of action to John H. Lewis. The oral agree- 
ment was ineffective to assign the cause of action, instituted by plaintiff to John H 
Lewis. However, if Sanders had a cause of action against the defendant on the 
insurance policy, Sanders could have assigned the proceeds of the action to Lewis 
by sufficient writing filed in the cause, or noted on the iudgment docket after the 
rendition of judgment in favor of plaintiff. The written assignment from the plain- 
tiff to John H. Lewis, filed either in the cause or recorded on the judgment docket, 
would have protected the defendant in satifying the judgment in any further ac- 
tion that might have been instituted on the insurance policy. The defendant does 
not contend that the payment of the notes to the bank under the agreement between 
the parties was for the benefit of the defendant or in satisfaction of the loss owed 
by the defendant. The question for determination in this cause is whether cr not 
W. S. Sanders owned the title to the property at the time of its loss. The verdict 
of the jury carried a finding on this question in favor of W. S. Sanders. Any 
agreement entered into between Sanders and Lewis thereafter could not affect the 
question that Sanders held an insurable interest in the property at the time of its 
loss, and was entitled to recover for the loss. Any agreement or payment that was 
not made or paid for the benefit of the insurance company in settlement of its lia- 
bility on its policy cannot affect the question of defendant’s liability in this cause. 
The oral agreement between Sanders and Lewis for the assignment of the pro- 
ceeds of the action to Lewis was insufficient in law to operate as an assignment of 
any rights; but as the party entitled by the terms of the contract to recover com- 
menced his action against the defendant and was then in court and did not object or 
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except the action of the court in substituting John H. Lewis as party plaintiff, W. 
S. Sanders will be estopped thereby in questioning the validity or regularity of the 
action of the court in the matter of substitution. The estoppel will protect the de- 
fendant in the payment of the judgment rendered in this cause in any further action 
that might be had on the policy. Therefore the error is technical and harmless. 
The court having instructed the jury on the liability and questions for consideration 
between W. S. Sanders and the defendant, prior to the substitution of the party, the 
instructions as given by the court, when considered with the other instructions, 
fairly submitted the questions of fact to the jury, and the defendant did not suffer 
any injury by reason of the substitution. Diamond v. Inter-Ocean Newspaper Co., 
29 Okl. 523, 116 Pac. 773; Hertzel v. Weber, 31 Okl. 5, 120 Pac. 589; American 
Trust Co. v. Chitty, 36 Okl. 479, 129 Pac. 51. 

It is therefore recommended that the judgment of the court be affirmed. 

Shackelford and Dickson, CC., concur. 


~~. 


COLLUM v. NATIONAL FIRE INS. CO. 
(Supreme Court of Wisconsin. Oct. 16, 1923.) 


195 Northwestern Reporter, 333. 


INSURANCE — UNTRUE WARRANTY IN POLICY THAT TRUCK WAS 
NOT INCUMBERED HELD NOT TO PRECLUDE RECOVERY, WHEN 
MADE BY AGENT. 

An untrue warranty in an automobile insurance policy that the truck covered 
was fully paid for, not mortgaged or otherwise incumbered, held not to preclude 
recovery, where it was made by the agent issuing the policy on his own responsi- 
bility, as the owner was not required to know the terms of his policy. 

(For other cases, see Insurance, Dec. Dig. § 379[3].) 


Appeal from Circuit Court, Jackson County; Emery W. Crosby, Judge. 
Action by Merlin Collum against the National Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Action to recover on a fire insurance policy. April 29, 1920, plaintiff purchased 
an automobile truck from the Jackson County Auto Company, and executed, in par- 
tial payment therefor, a note by the terms of which he promised to pay said Jack- 
son County Auto Company $1,593, with interest at the rate of 7 per cent., one year 
after date. The note contained this provision: 


“This note is given for Oshkosh truck No. 36604. The title of said car or 
truck shall remain in said Jackson County Auto Company until this note has been 
paid in full, and until such time the signer of this note shall hold said car or truck 
as lessee of the said Jackson County Auto Company.” $ 


Shortly thereafter plaintiff procured the issuance of an insurance policy, insur- 
ing said truck against loss by fire, through one R. A. Jones, a local insurance agent, 
at Black River Falls, which said policy expired July 21, 1921. Shortly before the 
expiration of this policy negotiations were had between plaintiff and Jones for re- 
insurance in another company; the plaintiff expressing his dissatisfaction with the 
company in which the truck was then insured. Jones thereupon issued the policy 
of the defendant company in the sum of $2,700. This policy contained a warranty 
that the truck was fully paid for by the insured and was not mortgaged or other- 
wise incumbered. This appears in the policy in the following manner: 

The printed form recites: “The automobile described is fully paid for by the 
insured, and is not mortgaged or otherwise incumbered except as follows.” In a 
blank space following this recital was written in, by a typewriter, the words: “No 
exceptions.” 
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The insured made no written application for the insurance, and at no time 
represented to the agent that there was no incumbrance upon the truck. The truck 
was burned during the life of the policy. The company refused to pay the amount 
of the insurance, because of a breach of the above warranty resulting from the facts 
above stated. Judgment was rendered in favor of the plaintiff, from which judg- 
ment the defendant appealed. 


F. J. Reichenbach, of Black River Falls, for appellant. 
E. S. Jedney and H. M. Perry, both of Black River Falls, for respondent. 


Owen, J. (after stating the facts as above). Plaintiff made no written applica- 
tion for the insurance, nor did he at any time or in any manner represent to the 
agent that he was the absolute and unconditional owner of the truck, or that it was 
unincumbered. The words, “No exceptions,” following the recital, “The automa 
bile described is fully paid for by the ifsured and is not mortgaged or otherwise 
incumbered, except as follows,” were written in by the agent upon his own respon- 
sibility. The insured never read the policy, and did not know that the same in- 
cluded the above warranty. It is claimed by the defendant that the insured was re- 
quired to know the terms of his policy, and that his retention thereof with such 
warranty therein binds him thereto. 

There is a spirited conflict among the authorities as to whether an insured may 
recover under such circumstances. The question is exhaustively considered by the 
Minnesota Supreme Court in Re Millers’ & Manufacturers’ Ins. Co., 97 Minn. 98, 
106 N. W. 485. 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 1144, where it is held that the 
plaintiff may not recover. It is also quite as thoroughly considered by the Indiana 
Supreme Court in Glens Falls Ins. Co. v. Michael, 167 Ind. 659, 74 N. E. 964, 79 
N. E. 905, 8 L. R. A. (N. S.) 708, where it is held that the plaintiff may recover. 
A perusal of these two cases will supply the investigator with the reasons and au- 
thorities upon which the conflicting conclusions rest. The question would be an in- 
teresting albeit perhaps a troublesome one, were we permitted or required to con- 
sider it as an original proposition in this court. 

In Vankirk v. Citizens’ Ins. Co., 79 Wis. 627, 48 N. W. 798, the defendant in- 
sured a tobacco barn. The policy provided that, if the interest of the assured be 
other than the entire, unconditional, and sole ownership of the property, it must be 
so expressed in the policy. There was a mortgage on the barn of $1,035. The court 
found that the assured did not inform the company, or its agent who effected the 
insurance, of the existence of such mortgage; that he did not know that the exist- 
ence of such mortgage was a material matter; that he was not asked by the com- 
pany or its agent as to whether the property was incumbered, and did not fraudu- 
lently or intentionally conceal the existence of such mortgage from the company or 
its said agent; that he made no written application for the policy, and no copy of 
any application or representation of the assured was attached to the policy or in- 
dorsed thereon. The court said: 


“Collier [the insured] not having been questioned concerning incumbrances on 
the property, and it having been found by the court on sufficient evidence that he 
did not intentionally or fraudulently suppress the fact, it must be held on the au- 
thority of Aikan v. N. H. Ins. Co., 53 Wis. 136, that his failure to disclose the ex- 
istence of the mortgage does not invalidate the policy. The rule there adopted, and 
which is applicable here is thus stated in Wood on Insurance, 388: ‘When no in- 
quiries are made, the intention of the assured becomes material, and to avoid the 
policy it must be found, not only that the matter was material, but also that it was 
intentionally and fraudulently concealed.” 


This rule, if not applied, is quoted approvingly in Johnson v. Scottish Union 
& National Ins. Co., 93 Wis. 228, 67 N. W. 416, Kludt v. German Mut. Fire Ins. Co., 
152 Wis. 637, 140 N. W. 321, 45 L. R. A. (N. S.) 1131, Ann. Cas. 1914C, 609, and 
Case v. Meany, 165 Wis. 143, 161 N. W. 363. It seems to be firmly intrenched in 
the jurisprudence of this state, and aligns this court with those holding that an in- 
sured may recover on an insurance policy under circumstances here presented. We 
perceive neither justification nor excuse for re-examination of the question, and 
must hold that the plaintiff is entitled to recover in view of the fact that the finding 
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of the trial court exonerated plaintiff from any fraudulent or intentional conceal- 
ment of the conditional nature of his title to the truck. 

It is urged that the rule of Bostwick v. Mutual Life Ins. Co,, 116 Wis. 392, 89 
N. W. 538, 92 N. W. 246, 67 L. R. A. 705, where knowledge of the contents of a 
life insurance policy was imputed to the insured, when he attempted to repudiate the 
same several months after its receipt, should be here invoked to defeat plaintiff's 
recovery. It must be remembered that in that case the plaintiff was attempting to 
repudiate the policy and not to collect thereon. The following observation, made in 
Welch v. Fire Association, 120 Wis. 456, 98 N. W. 227, concerning a similar situa- 
tion, is a sufficient answer to this contention: It was there said: 


“It is well understood that the judicial rule here discussed is peculiar to in- 
surance contracts, and significantly exceptional in that it ignores the familiar prin- 
ciple applied to written obligations generally, that he who becomes a party to such 
an obligation is presumed to have knowledge of its contents and is bound thereby, 
unless by some artifice resorted to by the other party thereto, reasonably calculated 
to prevent or deter him from obtaining such knowledge, he is so prevented or de- 
terred.” 


Judgment affirmed. 
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SURETY. 


NATIONAL SURETY CO. vy. FIRST NAT. BANK OF FLORALA. (No. 4012.) 
(United States Circuit Court of Appeals, Fifth Circuit. October 23, 1923.) 
293 Federal Reporter, 377. 


1. INSURANCE— FIDELITY INSURANCE; DISCOVERY OF EMBEZZLE- 
MENT BEFORE PAYMENT OF RENEWAL PREMIUM HELD NOT TO 
INVALIDATE. 

In an action on a fidelity bond given for a bank employee, pleas alleging that 
by the terms of the bond it became void, unless renewal premium was paid within 
60 days after it became due and payable, that it was not paid when due and payable, 
and not until after embezzlement by the employee had been discovered, held not to 
state a defense; it not being alleged that payment was not made within the 60 days. 


(For other cases, see Insurance, Dec. Dig. § 360[1].) 


2. INSURANCE—RECEIPT OF PREMIUM AFTER DUE WAIVER OF LE- 

LAY IN PAYMENT. 

Receipt of a premium by the insurer in a fidelity bond after its due date is a 
waiver of the delay in payment, and binds the insurer as to breaches occurring prior 
to such receipt, and it is not relieved from liability by a tender back of the pre- 
mium after the breach is known. 


(For other cases, see Insurance, Dec. Dig. § 392[6].) 


In Error to the District Court of the United States for the Middle District of 
Alabama; Henry D. Clayton, Judge. 

Action at law by the First National Bank of Florala against the National Surety 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Edmund R. Beckwith, of Montgomery, Ala. (Arrington & Arrington and Fred 
S. Ball, all of Montgomery, Ala., on the brief), for plaintiff in error. 

D. M. Powell, of Greenville, Ala. and B. P. Crum, of Montgomery, Ala. 
(Albritton & Albritton, of Andalusia, Ala., and Steiner, Crum & Weil, of Mont- 
gomery, Ala., on the brief), for defenant in error. 


Before Walker and Bryan, C. JJ., and Call, D. J. 


Catt, D. J. In this suit the First National Bank of Florala, Ala., sued the 
National Surety Company, seeking to recover on two bonds, one as surety for A. J. 
Bryan, Jr., for $5,000, and the other as surety for Jas. M. Parrish for $10,000 ; 
Bryan as cashier, and Parrish as assistant cashier. This suit was brought in the 
state court, and removed by the defendant to the United States District Court, 
where 16 pleas were filed. The plaintiff demurred to all the pleas except the first 
and second, and on the hearing the demurrer was sustained to the fifth, sixth, thir- 
teenth, fourteenth, fifteenth and sixteenth. Error is assigned to the court’s ruling as 
to each of these pleas. 

The fifth and sixth pleas allege that the bond contained the provision that the 
bond would be void unless the premium charged was actually paid within 60 days 
after the same becomes due and payable, and said premium was not paid when due 
and payable, and not paid until after the discovery of the larceny or embezzlement. 
The thirteenth and fourteenth pleas allege that the annual premium of said bond 
was due and payable on February 1, 1917, in advance, and that said premium’ was 
not paid when due and payable, and was not paid until the discovery of some of 
the acts of embezzlement or larceny, and that said premiiim was tendered to plain- 
tiff. Plea 15 is to the third count, and alleges that the premium on the bond was due 
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and payable on February 1, 1917, and avers that the premium for the annual period 
was not paid when due and payable, and was not paid until after the acts of larceny 
or embezzlement had been committed, and for this reason the plaintiff is not en- 
titled to recover for any such acts committed after February 1, 1917. The sixteenth 
plea is to the same effect as the fifteenth, except that it further alleges knowledge 
of the plaintiff of the acts of larceny or embezzlement before the payment of the 
premium. 

[1] It does not seem to us that the errors assigned to the court’s action in sus- 
taining the demurrer to the fifth and sixth pleas need be discussed. They patently 
set up no defense to the action brought. It is of no moment that the payment of the 
premium was not made until after the discovery of the larceny or embezzlement, if 
made within the 60 days as pleaded, and it is nowhere alleged that said payment was 
not made within that period. 

[2] The assignment of errors to the court’s action in sustaining the demurrers 
to the thirteenth, fourteenth, fifteenth, and sixteenth pleas are equally untenable. 
The thirteenth and fourteenth pleas allege the premium was payable on February 1, 
1917, in advance, and that the premium was not paid when due, and was tendered 
plaintiff. No averment in either the thirteenth or fourteenth plea that the bond 
would be void by reason of the nonpayment of premium, and this is necessary if 
the nonpayment of premium when due is to be a defense to the action. Tender of 
the premium received after due date would not help the matter. Receipt of the pre- 
mium after the due date would be such a waiver of the time of payment asi to bind 
the defendant for the breaches occurring prior to such receipt. 

Pleas 15 and 16 need no discussion, except to remark that they do not purport 
to go to the whole complaint, and, if true, go only pro tanto to the amount to be 
recovered 

[3] But, even though the trial court had erred in its ruling on these demurrers, 
it would be error without prejudice, for every fact pleaded in either of these pleas 
could be proven under the first plea—that the allegations of the complant were 
untrue. 

[4] Error is also assigned on the court’s action in denying the motion for a 
new trial. By a long line of decisions, this assignment is not reviewable in this 
court. 

The judgment of the lower court will be affirmed. 


BANK OF ENGLAND, ARK., v. MARYLAND CASUALTY CO. 
(United States District Court, E. D. Arkansas. November 17, 1923.) 
293 Federal Reporter, 783. 


1. INSURANCE—RIGHTS DETERMINED BY PROVISIONS OF BOND AS 
ORIGINALLY EXECUTED, RENEWALS BEING MERE EXTENSIONS. 
Where renewals of a fidelity bond were mere extensions of the original bond, 

the liability of insurer must be determined by the provisions of the bond as originally 

executed. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 


2. INSURANCE—UNTRUE WARRANTIES WILL RELIEVE INSURER OF 
LIABILITY ON FIDELITY BOND. 


Answers of insured to questions in the application for a fidelity bond, so far as 
they are warranties, if untrue, will relieve insurer of liability on the bond. 


(For other cases, see Insurance, Dec. Dig. § 285.) 
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3. INSURANCE— CONDITION OF FIDELITY BOND RELATING TO 
TRUTHFOLNESS OF INSURED’S STATEMENTS LIMITED TO TIME 
OF MAKING. 

A condition of a fidelity bond that “all written statements made in connection 
with this bond or any renewal thereof are warranted to be true’ must be limited to 
the time the questions in the application were answered. 

(For other cases, see Insurance, Dec. Dig. § 285.) 


4. INSURANCE—PROMISSORY WARRANTIES ARE CONDITIONS SUB- 
SEQUENT; INSURER UNDER FIDELITY BOND HAS BURDEN OF 
ESTABLISHING BREACH OF PROMISSORY WARRANTY. 

Promissory warranties, obligating applicant for a fidelity bond to do certain 
things considered to be material to the risk, are conditions subsequent, and insurer 
has the burden of establishing a breach. 

(For other cases, see Insurance, Dec. Dig. §§ 304, 646[3%4].) 


5. INSURANCE—PROMISSORY WARRANTY, REQUIRING INSURED TO 

EXAMINE EMPLOYEE’S ACCOUNT MONTHLY, HELD WAIVED. 

In an action on a fidelity bond, the promissory warranty of insured, a bank, that 
monthly examination of emplovee’s account would be made, was waived by execu- 
tion of the bond, where the application also stated that no examination would be 
made, other than by the state and national bank examiners, in view of Crawford & 
Moses’ Dig. Ark., § 705, requiring the state bank examiner to make such examina- 
tions at least once a vear. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 


® 


6. INSURANCE—ACCEPTANCE OF APPLICATION WITHOUT ANSWER 
TO QUESTION IN APPLICATION WAIVER THEREOF. 
Acceptance of an application for a fidelity bond, and execution of the bond, 
without an answer to a question in the application, is a waiver thereof. 
(For other cases, see Insurance, Dec. Dig. § 389[7].) 


7. INSURANCE—FAILURE TO GIVE NOTICE OF EMPLOYEE’S PROMO- 
TION NOT PREJUDICIAL TO INSURER ISSUING FIDELITY BOND. 


That insured failed to notify’ insurer that employee had been promoted from a 
bookkeeper, whose duties were to “keep books and assist the teller,” to assistant 
cashier and her salary raised three times, held not prejudicial to insurer where her 
embezzlements were in the dischargé of her duties as bookkeeper and assistant teller, 
and hence not fatal to a recovery on a fidelity bond. 


(For other cases, see Insurnce, Dec. Dig. § 332[1].) 


At Law. Action by the Bank of England, Ark., against the Maryland Casualty 
Company. judgment for plaintiff. 


Findings of Fact. 


As the facts are practically undisputed, and the defenses relied upon at the hear- 
ing were limited to those hereinafter set out, it is unnecessary to make special find- 
ings on some of the denials in the answer, which counsel for the defendant waived. 

The defendant is a corporation, engaged under its charter in writing surety 
bonds; the plaintiff is a bank in the small town of England, Ark., with a capital of 
$25,000. On July 20, 1917, the defendant executed its policy to the plaintiff for the 
term of one year, in consideration of the payment of a premium paid it by the plain- 
tiff, whereby it covenanted “to reimburse the plaintiff, after proof of loss, to the ex- 
tent of $10,000 for such loss of money, securities, or other personal property belong- 
ing to or in the possession of the employer, for which the employer is legally liable, 
which the employer shall have sustained by reason of any act or acts constituting 
larceny or embezzlement committed by the employee, Miss Mamie McKenzie,” de- 
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scribed as “bookkeeper.” The policy contains a number of conditions which the 
policy declares “shall be deemed conditions precedent to any right of the employer 
to recover thereon.” 

It is unnecessary to set out any other of the conditions than those relied on by 
the defendant as a defense, which will be set forth later. The policy was renewed 
annually, the last renewal being for the year ending July 20, 1923. About January 
23, 1923, the bank discovered for the first time that Miss McKenzie, the employee 
insured, had embezzled of the funds of the plaintiff the sum of $8,800, whereupon 
it immediately notified the defendant of it, and that she had made a written confes- 
sion admitting said shortage, and on February 15, 1923, it filed its proper proofs of 
loss as required by the terms of the policy. The defendant at once notified plaintiff 
that it refused payment, upon the ground that plaintiff had breached the conditions 
of the bond. 

Before the original bond was executed by the defendant, the defendant required 
the plaintiff’s president to answer certain questions in the application for the policy. 
The questions and answers therein are quite numerous, but for the purpose of this 
action it is only necessary to set out those which defendant in its answer relies on as 
relieving it from liability. It is alleged in the answer that: 


“II. Further answering, defendant states that on July 16, 1917, Mamie McKenzie 
made written application to defendant for a bond to date from July 20, 1917, for 
$10,000, in favor of plaintiff, as security to cover her position as bookkeeper, in 
which she stated that her official title was bookkeeper and that she was acting as 
teller and receiving a salary of $50 per month. 

“Defendant states that, before passing on said application or executing said 
bond, it sent to plaintiff a written communication stating that application had been 
made to it to issue plaintiff a fidelity bond for Mamie McKenzie as bookkeeper in 
plaintiff's services at England, to the amount of $10,000, and that before passing on 
the said application defendant must have an answer to a list of questions contained 
therein, and stated that said bond could not be executed until this form was fully 
completed and returned to the defendant. 

“Defendant states that said written statement contains the statement that ‘it is 
agreed that the above answers shall be warranties and form a part of, and be con- 
ditions precedent to the issuance, continuance, or any renewal of or substitution for, 
the bond that may be issued by the Maryland Casualty Company, in favor of the 
undersigned, upon the person above named, to wit, Mamie McKenzie.’ 

“Defendant states’ that among said questions and answers were the following: 

“‘7, (a) What will be the title of the applicant’s position? Answer: Book- 
keeper. 

““(b) Explain fully his duties in connection therewith. Answer: Keep the 
books of the bank and assist teller. 

““8 What salary will the applicant receive? Answer: -$50.00.’ 

“Defendant states that on January 8, 1918, Mamie McKenzie was elected by the 
board of directors of plaintiff bank to the office of assistant cashier and that her 
salary was increased to $85 per month, and that on January 14, 1919, her salary as 
assistant cashier was increased to $110 per month, and that on January 13, 1920, her 
salary W was increased to $135 per month. 

“Defendant states that Mamie McKenzie, after her election as assistant cashier, 
assumed the duties of said cashier of said bank, including all of the usual duties in- 
cident to the cashier of the bank, which were duties of a higher nature, and involved 
considerable more responsibility and control of the affairs of said bank, than the 
duties of a bookkeeper or teller. 

“Defendant states that said written statement contains the folloing questions 
and answers: 

“Tn case of the applicant acting as teller or handling cash, will he be required 
to balance his cash daily. and report same to his superior officer? Answer: Yes.’ 

“Will a record of such a report be kept? Answer: Yes.’ 

“Defendant states that Mamie McKenzie was not required to balance her cash 
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daily, and did not do so, and did not report same to any superior officer, and that no 
record of such report was kept. 

“Defendant states that among the questions and answers in said written state- 
ment were the following. 

“In case of applicant handling cash or securities, how often will the same be 
examined and compared with the books, accounts, and vouchers, and by whom? 
Answer: Monthly.’ 

“Defendant states that Mamie McKenzie handled cash, and that the same was 
not examined and compared with the books, accounts, or vouchers monthly.” 

“Defendant states that among said questions and answers contained in said 
written statement were the following: 

““Has applicant always faithfully, honestly, and punctually accounted to you 
for all moneys and property heretofore under his control or custody as your em- 
ployee? Answer: Yes, sir.’ 

“Are applicant’s accounts at this date in every respect correct and proper se- 
curities, property, and funds on hand to balance his account? Answer: Yes.’ 

“Defendant states that if it were true, as alleged, that Mamie McKenzie was 
guilty of peculations and embezzlement, the same were committed for several years 
before July 20, 1923, and that, according to the bill of particulars filed herein, they 
consisted of numerous failures to account for moneys under her control or custody 
for a period dating more than three years prior to July 20, 1923. 

“Defendant states that, if the allegations of said complaint are true in that re- 
spect, applicant did not faithfully, honestly, and punctually account to plaintiff bank 
for all moneys or property under her control or custody, and the applicant’s accounts 
at the date of the execution of said written statement, and at the date of each re- 
newal of said bond as hereinafter set out, were not correct and proper, and did not 
balance with the funds on hand.” 


Another plea in the answer is: 


“Defendant states that, pursuant to and on the faith of the written satements 
made in said written statement of July 18, 1917, which were agreed to be warranties 
and to form a part of and to be conditions precedent to the issuance, continuance, 
renewal, or substitution for the bond that might be issued by defendant company 
the defendant company issued, executed, and delivered to plaintiff bond No. 105638, 
in the amount of $10,000, which bond recited that whereas, Miss Mamie McKenzie, 
of England, Arkansas, thereinafter called the employee, had been appointed to the 
position of bookkeeper in the services of the Bank of England, thereinafter called 
employer; and whereas, the employer had delivered to the Maryland Casualty Com- 
pany, thereinafter called the company, certain -written statements relative to the em- 
ployee, his conduct, duties, employment, and accounts, the manner of conducting the 
business of the employer, and other things connected with the issuance of said bond: 
Now, therefore, said bond is issued for the period from July 20, 1917, to July 20, 
1918, and that defendant covenanted and agreed that it would within three months 
next after proof of loss satisfactory to the defendant had been filed, according to 
conditions and provisions of said bond, make good and reimburse the employer to 
the extent of the sum of $10,000 for such loss of money belonging to. and in the pos- 
session of employer, which the employer shall have sustained by reason of any act 
or acts constituting larceny or embezzlement committed by the employee; but said 
bond provided that it was executed upon the following express conditions, which 
should be deemed conditions precedent to any right of the employer to recover 
thereunder: 


“ ‘First. That the acceptance and retention of this bond by the employer shall 
be considered as conclusive evidence that the employer consents and agrees to all the 
terms, conditions and provisions contained therein, and all written statements made, 
or which at any time may be made by the employer, in connection with this bond, or 
any renewal thereof, are warranted by the employer to be true, and if any such 
statements shal! be found to be untrue in any particular, or if the employer shall will- 
fully suppress or misstate any fact in making any claim for, or in proving, any loss 
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under this bond, then this bond shall become void, and the company shall not be 
liable to the employer for any claim whatsoever made under or by virtue of this 
bond. 

“*Second. That the duties of the employee, the system of accounting, the safe- 
guards established, and the method of compensation shall all remain im accordance 
with the written statements hereinbefore referred to, unless change therein shall be 
consented to, in writing, by the company.’ 

“*Ninth. That the employer has no knowledge of any act of fraud or dishon- 
esty on the part oi the employee, committed while in the service of the employer or 
elsewhere; that if, at any time during the term of this bond, or any renewal thereof, 
the employer shall discover or in any way learn of any act or fact, or receive any 
information tending to indicate that the employee is or may be intemperate, or that 
the employee is or may be gambling or indulging in other vices, the employer shall 
immediately give notice thereof by letter addressed to the company at its principal 
offices in Baltimore, Maryland, and no condonation of any such act or compromise 
of any loss shall be made by the employer without the written consent of the com- 
pany, and the company shall not be liable for any loss subsequently incurred by the 
employer through any act of the employee, unless the company shall have had such 
notice as herein provided for, and shall have consented, in writing, to continue its 
liability under this bond for the employee.’ 

“Twelfth. This bond may be renewed from year to year at the option of the 
employer by and with the consent of the company and in case of any such renewal 
the company’s liability on behalf of the employee shall be in all respects as though 
this bond had been originally written for a term including the period of such re- 
newal. 

“Fifteenth, That none of the conditions of this bond shall be deemed to have 
been waived or altered in any respect by the company, unless such waiver or altera- 
tion shall be in writing over the signature of the president of the company, or one of 
its vice-presidents, sealed with its seal and attested by its secretary, or one of its as- 
sistant secretaries.’ 

“Defendant states that said bond was renewed annually by the issuance and 
delivery of a renewal certificate continuing said original bond in force for another 
year, subject to all of the covenants and conditions of said original bond theretofore 
issued, from the 27th day of July. 1917, and thus annually reiterated the answers in 
said written statement of July 16, 1917. 

“Defendant states that the statements which it is heretofore alleged to have been 
untrue constituted breaches of warranties, and rendered said policy and all renewals 
thereof null and void, and defendant alleges that the falsity of the answers to each 
of the questions above set out constitute separate and distinct breaches of warranty, 
and render said bond and all renewals thereof null and void, and barred plaintiff 
from any recovery under said bond or any of said renewals. 

“Defendant states that during the time covered by said renewals the employer 
discovered and learned of acts and facts, and received information tending to indi- 
cate that Mamie McKenzie was intemperate and indulging in acts covered in the 
ninth provision of said bond heretofore quoted, but that plaintiff failed to give notice 
thereof to defendant company, and defendant alleges that said knowledge and failure 
to give notice thereof forfeited any right of plaintiff to recover under said bond or 
any renewals thereof. A copy of said written statement, dated July 16, 1917, is 
attached and made Exhibit A, and made a part hereof.” 


The court finds the facts on these pleas’ as follows: 

That the allegations relating to the questions and answers in the application are 
correctly set out in pargraph 2 of the answer, except that it omits the question and 
answer in 11 (b), which will be set out later; that the conditions in the policy are 
correctly copied in paragraph 3 of the answer; that all the peculations and embez- 
zlements by the employee insured occurred within three years prior to the institution 
of this action (although the statute of limitations of Arkansas for actions on written 
instruments is five years); that the peculations and embezzlements of the employee 
insured amount to $8,800; that in addition to the questions and answers set out in 
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the second paragraph “In case of appellant handling cash or securities, how often 
will the same be examined and compared with the books, accounts and vouchers and 
by whom? Answer: Monthly’—there was an additional question and answer, in 
the same paragraph, marked (EB) the other being 11 (a). 11 (b) reads: “Will any 
examination of the applicant’s accounts be made outside of the audit of the state or 
national bank examiner?” to which the answer is, “No.” 

The evidence establishes, and the court so finds, that the only examinations made 
of the applicant’s accounts, vouchers, and books, during the entire time the bond 
and renewals were in force, were made by the state examiner, those for the years 
1917 and 1919 only once a year, and since then twice annually, and there was no 
waiver by the surety company, if monthly examinations were required by the terms 
of the bond. 

The court further finds that the bank neither discovered nor learned of acts or 
facts, or received information tending to indicate, that Mamie McKenzie was intem- 
perate and indulging in acts covered by the ninth provision of the bond, nor that she 
was guilty of or indulged in any acts covered by the provisions in said ninth condi- 
tion, nor is there any evidence that she was guilty of any one of these acts. The 
court further finds that all answers of the plaintiff in the application as to existing 
facts were true, and that it did not willfully suppress or misstate any fact in making 
any claim for or in proving its loss. The court finds that after execution of the 
bond, and while it was in force, the applicant was made, in addition to being book- 
keeper and assistant teller, assistant cashier, and as such was authorized, in addition 
to her duties as bookkeeper and assistant teller, to sign drafts and cashier’s checks, 
and that this additional duty was not consented to in writing by the defendant, but 
that none of the peculations or embezzlements complained of were due to her duties 
as such assistant cashier, but they were all committed by her ‘n the performance of 
her duties as bookkeeper and assistant teller. 

The court also finds, after the applicant had been made assistant cashier, her 
salary was raised three different times, from $50, the salary she received at the time 
of the application as stated by the bank; the last raise increasing her salary to $135 
a month: 

The court further finds that the employees of the plaintiff, at all times the bond 
was in force, were the president, who only passed on the securities offered on loans 
for small amounts, but took no active part in the transactions in the bank, pertaining 
to receiving or paying out moneys or keeping the books. These were attended to 
exclusively by Mr. Emerson, the cashier, and Miss McKenzie, the applicant. 

The court also finds that the charge for the bond by the company as an assistant 
cashier is the same as for an assistant teller and bookkeeper, and, had the defendant 
been advised of the additional duties of the applicant and assented thereto, no greater 
charge for the bond would have been made. The court finds that the applicant did 
balance her cash daily and reported the same to her superior officers and the record 
thereof kept by the bank. 


Gray & Morris, of England, Ark., for plaintiff. 
Cockrill & Armistead, of Little Rock, Ark., for defendant. 


Triener, D. J. (after stating the facts as above). [1-3] The court agrees with 
counsel for defendant that this cause must be determined by the provisions of the 
bond as originally executed, the renewals being merely extensions thereof, and the 
answers of the bank to the questions in the application for the bond so far as they 
are warranties, if untrue, will relieve the insurer of liability on the bond. That part 
of the first condition, that “all written statements made in connection with this bond 
or any renewal thereof [there were no statements made by the bank on the re- 
newals] are warranted to be true,” must clearly be limited to the time the questions 
in the application were answered. In Willoughby v. Fidelity & Deposit Co., 16 Okl. 
546, 85 Pac. 715, 7 L. R. A. (N. S.) 548, 8 Ann. Cas. 603, affirmed per curiam in 205 
U. S. 537, 27 Sup. Ct. 790, 51 L. Ed. 920, relied on by defendant, the false state- 
ments in the application were to existing facts, and not promissory for the future. 
Therefore it is not applicable to the instant case. 
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[4] It is true there may be promissory warranties, a breach of which will avoid 
the bond, as when the applicant obligates himself to do certain things considered to 
be material to the risky but such promises are conditions subsequent, and the bur- 
den of proof to establish a breach of such promises is on the defendant. Title 
Guaranty & Surety Co. v. Nichols, 224 U. S. 346, 348, 349, 32 Sup. Ct. 475, 476 (56 
L. Ed. 795). In this case the defense was, as in the instant case, that: 


“The loss was due to the neglect of the employer to supervise the conduct of 
the employee by making such monthly examination of his accounts as it agreed to 
make or have made.” 


It was held: 


“The plaintiff was plainly entitled to recover upon proving the bond, an em- 
bezzlement, and a breach, by a refusal to indemnify. It was not obliged to aver that 
it had made the examinations which it agreed should be made. If it had failed in 
that duty, it was for the surety company to so plead and prove.” : 


[5, 6] That a failure of an absolute promissory warranty to make monthly 
examinations of the applicant’s accounts will avoid the policy under the provision 
of a bond or policy like the one in this case may be conceded, but was there such a 
warranty? Question 11 contains three questions, subdivision (a) two, and subdivi- 
sion (b) one. The questions in (a) read: 


“In case of applicant handling cash or securities, how often will the same be 
examined and compared with the books, accounts, and vouchers; (2) and by whom?” 


The first part of the question is answered, “Monthly.” The second is unan- 
swered. Acceptance of the application and execution of the bond, without an an- 
swer to (a) question is a waiver. Phoenix Ins. Co. v. Raddin, 120 U. S. 183, 7 Sup. 
Ct. 500, 30 L. Ed. 644. 

If there were no other answer to that question in paragraph 11, failure to make 
such examinations monthly by some one would unquestionably be fatal to a recovery 
on the bond. But (b) of question 11, which reads: “Will any examination of the 
applicant’s accounts be made outside of the audit of the state or national bank ex- 
aminers?” was answered, “No.” The defendant had therefore been advised that 
the only examination of the applicant’s books, vouchers, and accounts would be made 
by the state bank examiner, and by none other. 

The law of Arkansas in force at the time the bond and the renewals were exe- 
cuted and still in force made it the duty of the state bank examiner “to.make an 
examination of every bank * * * at least once a year.” Section 705, Crawford 
& Moses’ Digest of Arkansas Statutes 1921. The defendant was bound to know 
that the state bank examiner was not required by the laws of the state, nor could he 
be required by the bank, to make monthly examinations of the bank’s books and 
accounts, nor could it presume that the state bank examiner would make monthly 
examinations of the bank. Executing its bond with such knowedge was, in the 
opinion of the court, a waiver of monthly examinations by the state bank examiner, 
the only person the bank states who was to make the examinations. It did not state 
that examinations would be made by its officers or by some independent examiners 
outside of the bank, as contended by counsel. If counsel’s contention is to be sus- 
tained, a failure of examinations by the officers of the bank or independent auditors 
outside of the bank, would be just as fatal to a recovery. A strict construction of 
these answers, as insisted on, would require monthly examinations by the state bank 
examiner, and by none other, and his failure to make them monthly would be a 
fatal breach. 

Counsel for defendant rely on Rice v. Fidelity, etc., Co., 103 Fed. 427, 43 C. C. 
A. 270, and National Surety Co. v. Long, 125 Fed. 887, 60 C. C .A. 623, decided by 
the Circuit Court of Appeals for this circuit. A careful examination of the facts 
convinces their inapplicability to the instant case. In the Rice Case the question was 
whether the applicant was the bookkeeper of the assured and authorized to sign 
checks on behalf of the firm. The questions and answers in that case were: 
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“10. (a) Will he be authorized to sign checks on your behalf Ans. Yes.” 
“(b) Will the countersignature of any other person be invariably required 
* * * Ans, “Yes. John W. Gribbie, bookkeeper.” 


The bond contained this recital: 


“And whereas, the employer has delivered to the Fidelity & Deposit Company 
of Maryland, a corporation of the state of Maryland, hereinafter called the ‘com- 
pany,’ a statement in writing relative to the duties, responsibilities, and the check to 
be used upon the employee, in said position, and other matters: Now, therefore, in 
consideration of the sum of one hundred dollars paid as a premium for the period 
from July 25, 1895, to July 25, 1896, at twelve o’clock noon, and upon the faith of 
the said statement as aforesaid by the employer, it is hereby agreed and declared that 
the company will indemnify the obligees on certain conditions named in the bond.” 


It was held that the statement that the countersignature by Gribble to all checks 
drawn and signed by the bookkeeper was a part of the contract, because “the bond 
recites that it rests upon the faith of this statement.” The bond in this case does not 
state anything about “a check to be used upon the employee,” as it did in that case. 
Counsel are therefore mistaken, when in their brief they state that the plaintiff bank 
obligated itself that “it would make monthly examinations of the books.” 


In the Long Case the bond contained the provision: 


“If, at any time, it appears that the above-named principal had abandoned the 
work, or will not be able, cr does not intend, to carry out or perform the contract, 
the obligee shall immediately so notify the company in writing, by registered letter, 
prepaid, addressed to the company, at its principal offices in the city of New York, 
and the company shall have the right, at its option, to assume such contract and to 
sublet or complete the same, and, if it so elect, all moneys due or to become due 
thereafter, under said contract, including percentages agreed to be withheld until 
completion, shall, as the same shal! become due and payable under the terms of said 
contract, be paid to the company, regardless of any assignment or transfer thereof 
by the principal.” ; 


And it was he! that a failure to notify the surety company immediately of the 
contractor’s abandonment of the work released the company of liability on the bond. 

Nor is U. S. Fidelity & Guaranty Co. v. Maxwell, 152 Ark. 64, 237 S. W. 708, in 
point. In that case the bank in the application stated that: 


“Examinations of the applicant’s accounts would be made twice a year by some 
reputable auditing firm outside of the audit of the state and national bank exam- 
iners.” 5 


No examinations by an auditing firm were ever made, nor by any other than the 
state bank examiner, and this was held to release the surety company. In that case 
it was also held that: 


“A mere reference in a policy to the application does not constitute a warranty, 
even though the application itself contains a statement that the truth of the state- 
ments shall constitute a warranty.” 


Other authorities cited by counsel have been examined, and received careful con- 
sideration, but found to be inapplicable on the facts. 

[7] Is the fact that, although in the application the bank stated in reply to 
question 7 that the title of the applicant’s posistion is bookkeeper, and her duties to 
“keep the books and assist the teller,” and later she was made assistant cashier, and 
that her salary was raised three times, without the written approval of the surety 
company, fatal to a recovery on the bond? 

[8, 9] It is not necessary to cite numerous authorities that the ordinary rule of 
strictissimi juris, applied to guaranties by individuals as a personal favor and with- 
out remuneration, does not apply to surety companies executing such bonds for a 
stipulated compensation and as a strictly business enterprise. A leading case is Guar- 
anty Co. v. Pressed Brick Co., 191 U. S. 416, 424, 24 Sup. Ct. 142, 48 L. Ed. 242, 
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followed in Atlantic Trust & Deposit Co. v. Town of Laurinburg, 163 Fed. 691, 90 
C. C. A. 274 (8th Ct.), Pittsburgh-Buffalo Co. v. American Fidelity Co., 219 Fed. 
826, 135 C. C. A. 488 (3d Ct.), and many others. Nor are such companies relieved 
by a change in the contract, unless the change has done them harm. American 
Bonding Co. v. United States, 233 Fed. 364, 369, 117 C. C. A. 300 (3d Ct.); Ala- 
bama Fidelity, etc., Co. v. Alabama Penny Savings Bank, 200 Ala. 337, 76 South 103. 

As to the increase in the applicant’s salary, how did it harm the defendant? 
That she was also made assistant cashier, when the only other duty imposed or re- 
guired of her was to sign drafts and cashier’s checks, certainly did not harm de- 
fendant, as the undisputed evidence is, and the court so found, that the embezzle- 
ments were all made in the discharge of her duties as bookkeeper and assistant teller, 
and none as assistant cashier? If the peculations had been in her capacity as as- 
sistant cashier, the result would be different, and the defendant relieved of its liability 
on the bond. 

This disposes of all contested issues, and the conclusion of the court is that 
plaintiff is entitled to a judgment with interest from the institution of this action. 


————_ - ao 


FIDELITY & DEPOSIT CO. OF MARYLAND vy. UNITED STATES. 
(No. 4076.) 
(United States Circuit Court of Appeals, Fifth Circuit. October 18, 1923.) 


293 Federal Reporter, 575. 


BAIL — NO DISCRETION TO REMIT FORFEITURE, WHERE DEFEND- 
ANT HAS ABSCONDED; “PARTY.” 
_ Under Rev. St. § 1020 (Comp. St. § 1684), authorizing the court in its discre- 
tion to remit all or any part of the penalty in a bail bond, when “there has been no 
willful default of the party,” and a trial can, notwithstanding, be had, the “party” 
meant is the defendant, and not the surety, and where the defendant has absconded 
and has not been recaptured the court has no discretion to remit. 
(For other cases, see Bail, Dec. Dig. § 79[1].) 


(For other definitions, see Words and Phrases, First and Second Series, Party.) 


In Error to the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Action by the United States against the Fidelity & Deposit Company of Mary- 
land on recognizance. From the judgment, defendant brings error. Affirmed. 


Leonard Haas and Hal Lindsay, both of Atlanta, Ga. (Underwood, Pomeroy & 
Haas, of Atlanta, Ga., on the brief), for plaintiff in error. 


C. P. Goree and John W. Henley, Asst. U. S. Attys., both of Atlanta, Ga. 
Before Walker and Bryan, Circuit Judges, and Grubb, District Judge. 


Wacker. C. J. The plaintiff in error was the surety in a bond or recognizance 
executed November 22, 1921, with condition that the principal, James A. Sloan, alias 
Frank Douglas, shall personally appear before the District Court of the United 
States for the Northern Division of the Northern District of Georgia on the 28th 
day of November, 1921, and from time to time thereafter as required by order of 
said court, to answer a described criminal charge made against him. On January 
18, 1922, a conditional default was entered on the bond for the amount thereof, and 
a scire facias ordered to issue. Scire facias was accordingly issued and made re- 
turnable to the March term, 1922. At that time the court made an order which, after 
reciting that it appeared that the surety is making a thorough search in an effort 
to locate the principal throughout the United States and in foreign countries, and 
is expending large sums in said effort to bring him before the court, and other- 
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wise co-operating with the officials of the United States therein, and that appre- 
hension of the principal is expected within a reasonable time, and that the cause 
of justice will be thereby served, allowed the surety until the October term, 1922, to 
make answer to the scire facias, and deferred the hearing on the scire facias until 
that time. 

The surety’s answer, made at the October, 1922, term, and amended at the Jan- 
uary, 1923, term, after alleging its unsuccessful efforts to secure the apprehension 
of the principal, the expenditure of considerable sums in such efforts, the continu- 
ance thereof, and that all government witnesses necessary for a trial of the charge 
against the principal were available, alleged that there has been no willful default 
on the surety’s part, and that a trial can be had in the case against the principal as 
soon as he can be apprehended, and prayed that the penalty be remitted as to the 
surety upon payment of the costs, except so much of said penalty as is necessary to 
cover expenses incurred by the United States, or that so much of the penalty be 
remitted as the court deems meet and proper. After hearing argument upon the 
answer as amended, the court held that it had no right to exercise any discretion in 
the case; it appearing that the principal in said recognizance is still at liberty, and 
that, said answer as amended setting forth no legal defense to said scire facias pro- 
ceeding, said answer as amended be stricken. That ruling was excepted to, and is 
assigned as error. 

Section 1020, R. S. U. S. (Comp. St. § 1684), reads as follows: 


“When any recognizance in a criminal cause, taken for or in, or returnable 
to, any court of the United States, is forfeited by a breach of the condition thereof, 
such court may; in its discretion, remit the whole or a part of the penalty, when- 
ever it appears to the court that there has been no willful default of the party, and 
that a trial can, notwithstanding, be had in the cause, and that public justice does 
not otherwise require the same penalty to be enforced.” 


In enacting that statute in its present form the words of the original statute 
(Act. Cong. Feb. 28, 1839, § 6, 5 Stat. 322), “‘no willful default of the parties” were 
changed to “no willful default of the party.” We are of opinion that the statute 
now in force does not authorize the court, in its discretion, to remit the whole or a 
part of the penalty, if it appears that the default of “the party” is willful. Espe- 
cially in view of the change in the wording of the statute when it was given its 
present form, we think that it cannot properly be so construed as to include the 
surety as “the party’ whose innocence of willful default is made a condition of the 
authorized exercise of discretion by the court. This conclusion is well sustained 
by authority. Henry v. United States (C. C. A.) 288 Fed. 843; United States v. 
Smart, 237 Fed. 978, 150 C. C. A. 628; United States v. Robinson, 158 Fed. 410; 85 
C. C. A. 520; United States v. Fabata (D. C.) 253 Fed. 586; United States v. Von 
Jenny, 39 App. D. C. 377. 

We think decisions which hold the contrary are incorrect. Furthermore, the 
authorized exercise of discretion to remit the whole or part of the penalty’ is also 
subject to the condition “that a trial can, notwithstanding, be had in the cause.” The 
surety’s amended answer cannot properly be regarded as showing that that condi- 
tion was met. The principal was a fugitive, and it was not made to appear that he 
would ever be apprehended. It follows that it was not made to appear that a trial 
could be had in the cause. The conclusion is that the above-mentioned ruling was 
not erroneous. 

The judgment is affirmed. 
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MINNEAPOLIS NAT. BANK vy. FIDELITY & CASUALTY CO. OF NEW 
YORK. 
(United States District Court, D. Minnesota, Fourth Division. September 25, 1923.) 
293 Federal Reporter, 47. 


INSURANCE — SURETY BOND HELD TO COVER ONLY EXCESS OF 

LOSS.OVER AMOUNT OF PRIMARY BOND. 

A surety bond issued to a bank by a rider provided that insurer should be lia- 
ble only in case of loss exceeding the amount of a primary bond for $25,000, then 
held by the bank, and that “for the purpose of this excess bond the insured should 
be considered to be carrying such primary bond, whether actually carried or not. and, 
if carried, whether valid and enforceable or not.” Held, that insurer was liable only 
for losses coming within the terms of the bond in excess of $25.000 and that losses 
incurred before it took effect, whether discovered or not prior to that date, could 
not be charged against the primary bond to exhaust it, and make insurer primarily 
liable for subsequent losses. 


(For other cases, see Insurance, Dec. Dig. § 508%.) 


At Law. Action by the Minneapolis National Bank against the Fidelity & Cas- 
ualty Company of New York. On demurrer to complaint. Demurrer sustained. 


« Nathan H. Chase and James E. O’Brien, both of Minneapolis, Minn., for plain- 
tiff. 
Briggs, Weyl & Briggs, of St. Paul, Minn., for defendant. 


McGee, D. J. This, an action at law, was commenced by the plaintiff against 
the defendant on the 14th day of March, 1923, in the district court of Anoka county, 
Minn., and removed to this court on the petition of the defendant on the ground 
of diverse citizenship of the parties. 

The plaintiff seeks to recover from the defendant the sum of $16,870.92 on a 
surety bond issued by the defendant to the plaintiff on the 24th day of October, 
1922, and effective from noon on that day, for an alleged breach of that bond result- 
ing in damages to the plaintiff in the amount stated. The case is before the court 
at this time on.a demurrer interposed by the:defendant to the complaint on the 
ground that it does not state facts sufficient to constitute a cause of action. 

Briefly stated, the complaint alleges that on the 26th day of March, 1921, the 
Iowa Bonding & Casualty Company, an Iowa corporation, executed and delivered 
to the plaintiff its policy contract of insurance, designated as “Bankers’ Blanket 
Bond, Form No. 2,” No. 10715, a copy of which is attached to the complaint; that 
this bond has been in force since the date of its issue, and constitutes the “primary 
bond” mentioned in the defendant’s policy contract; that to the extent of $25,000, 
the maximum amount specified therein, said bond covered the thefts of plaintiff's 
employees, William J. Smith and A, E. Klein, the thefts of Smith aggregating $87,- 
127.87 and those of Klein $14,000, as well as an item of $778.67 disbursed by the 
plaintiff in making recovery of parts of the stolen property. 

The complaint also alleges that on the 24th of October, 1922, effective from 
noon on that day, in consideration of a reduced premium, the defendant executed 
and delivered to the plaintiff its policy contract of insurance, designated as “Bankers’ 
Blanket Bond, Form 2,” No. 931,860, which, aside from the indorsement attached 
thereto, is couched in the same language as the bond above described, and as an 
excess bond protects the plaintiff to an amount not exceeding $75,000, a copy of 
which bond is attached to the complaint; that this bond has been continuously in 
force from the day and hour of its issue. Attached to the defendant’s bond, as a 
rider, is an indorsement which will be referred to hereinafter, the correct inter- 
pretation of which determines the question presented by the demurrer. 

The complaint further alleges: That between some time in the fall of 1920 
(the exact date being unknown to plaintiff) and the 9th day of November, 1922, in- 
clusive, the plaintiff sustained a direct loss in moneys and securities (as the same 
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are defined in said contract of the defendant and that of the Iowa Bonding & Cas- 
ualty Company) through and by the dishonest acts of one William J. Smith, an of- 
ficer of said bank, aggregating $87,127.87. The thefts occurred as follows: $28,- 
000 prior to noon on March 26, 1921; $27,434.62 subsequent to noon March 26, 1921, 
and prior to noon October 24, 1922; and $31,693.25 subsequent to noon on October 
24, 1922 and prior to the 10th day of November, 1922. That plaintiff recovered of 
the identical moneys and securities so stolen from it by the said Smith, subsequent 
to noon on October 24, 1922, and prior to November 10, 1922, $17,101, and also re- 
ceived from said Smith and his wife money and property belonging to them of the 
estimated value of $35,342.51, to be applied at the request of said Smith to the 
earliest of said thefts by said Smith, and that the same were so applied by the plain- 
tiff. That by reason of the said dishonest and felonious acts of said Smith the 
plaintiff has been damaged and has suffered a net pecuniary loss in the amount of 
$34,684.36, of which amount $20,092.11 was stolen as aforesaid prior to noon Octo-. 
ber 24, 1922, and $14,592.25 was stolen subsequent to noon October 24, 1922 and 
prior to November 10, 1922. 

For a second cause of action the complaint alleges that A. E. Klein, a note 
teller employed in the bank of the plaintiff, stole from said bank between the 3d 
day of June, 1922, and the 9th day of November, 1922, money belonging to the plain- 
tiff, or for which it was then legally liable, of the value of $14,000, of which amount 
$12,500 was’ stolen between the 3d day of June, 1922, and the 23d day of October, 
1922, and the remaining $1,500 subsequent to noon October 24, 1922, and prior to 
November 9, 1922; that plaintiff; subsequent to the discovery of the dishonest acts 
of said Klein, received from him, the said Klein, money belonging to said Klein to 
the amount of $600, and from persons other than the said Klein the sum of $3,050, 
to be applied by plaintiff to the thefts of said Klein as plaintiff might elect, and that 
plaintiff then and there did elect to apply said sums to the earliest of said thefts 
of said Klein; that the actual costs and expenses paid out by plaintiff in making 
recovery of the property as hereinbefore set forth amounts to $778.67; that by 
reason of the said dishonest and felonious acts of said Klein plaintiff has been 
damaged and has suffered a net pecuniary loss in the sum of $10,350; that, by rea- 
son of the said dishonest and felonious acts of the said Smith and the said Klein, 
plaintiff has been damaged and has suffered a total net pecuniary loss in the sum of 
$45,034.36, of which $28,942.11 was stolen as aforesaid by the said Smith and the 
said Klein between noon on March 26, 1921, and noon:on October 24, 1922, and $16,- 
092.25 was stolen as aforesaid by the said Smith and the said Klein subsequent to 
noon on October 24, 1922, and prior to November 10, 1922; that under the terms 
and conditions of its said policy contract defendant is-indebted to plaintiff in said 
last-named sum, plus the item of $778.67. 

The plaintiff demands judgment for $16,870.92, with interest at the rate of 6 
per cent. from and after February 15, 1923. The complaint contains all appropriate 
allegations in regard to notice to the insurer in each policy mentioned herein neces- 
sary to fix liability, if liability exists, leaving the sole question-to be determined 
whether defendant’s policy covers the net loss sustained by the bank subsequent to 
noon October 24, 1922, by reason of the facts set forth in the complaint. 

The defendant's contention, briefly stated, is that its liability is to be deter- 
mined as it would have been determined if the two policies described in the com- 
plaint had been executed at noon October 24, 1922. The plaintiff's contention is 
thus stated in a brief submitted by its counsel: 


“As we read the indorsement under consideration, it is apparent that, what- 
ever may have been defendant’s intention in framing it, the language used might 
fairly indicate to plaintiff that it was entitled to recover under defendant’s bond for 
any ‘excess’ of loss (sustained after October 24th) over and above $25,000 of loss 
then discovered, irrespective of whether the primary bond of $25,000 was exhausted 
by losses occurring prior to or subsequent to October 24th.” 

The case turns upon the proper construction of the language of the indorsement, 
which is as follows: 

“October 24, 1922. 


“This indorsement forms a part of Bankers’ Blanket Bond No. 931860, issued 
to Minneapolis National Bank, Minneapolis, Minn. In consideration of the reduced 
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saa charged for the attached bond, it is agreed, by the acceptance thereof as 
ollows: 

“(1) That the underwriter shall be liable thereunder only in case the insured 
shall sustain a loss or losses exceeding in the aggregate the amount which would 
be recoverable under a primary bond, upon the same form as the attached bond (in- 
cluding all riders attached thereto), in the amount of twenty-five thousand dollars 
($25,000), and maintained in that amount during the time the attached bond shall 
remain in force, and the underwriters shall be liable only for such excess, not ex- 
ceeding, however, the amount of the attached bond. And for the purpose of this 
excess bond the insured shall be considered fo be carrying such primary bond 
whether actually carried or not, and, if carried, whether valid and enforceable or 
not. 

“(2) That the recovery clause, being condition 7 (section 12 of Form 2), shall 
be and the same is hereby amended by inserting in said clause immediately before 
the word ‘loss’ wherever it appears therein, the word ‘excess.’ 

“(3) That the insured shall, in the time and in the manner prescribed in condi- 
tion 4 (section 16 of Form 2) of the attached bond, give the underwriter notice of 
any loss coming within the terms of the attached bond, whether the underwriter 
be liable therefor or not, and upon request of the underwriter shall file with it a 
brief statement giving the particulars concerning such loss. 

“(4) That the attached bond shall be subject to all its terms, conditions, and 
limitations, except as herein expressly modified. 

“({Signed] Geo. W. Allen, Asst. Secy. 

“The foregoing amendments are hereby accepted and agreed to. 

“Minneapolis National Bank, Minneapolis, Minn. 
“[Signed] By G. H. Berg, Ass’t Cashier.” 


The net loss sustained by the plaintiff subsequent to noon, October 24, 1922, 
was $16,870.92. It seems to be very clear, from the language of section 1 of the in- 
dorsement or rider attached to the defendant’s policy, that the construction con- 
tended for by the defendant’s counsel is correct—that the bond, being an excess 
bond, rested at all times upon an underlying primary bond, on which there was and 
is at all times subsequent to noon on October 24, 1922, considered to be recoverable 
$25,000; otherwise, much of the language of section 1 of the rider is without mean- 
ing. If the indorsement or rider were construed to authorize a reduction of liability 
on the primary bond to the extent of the losses sustained by the insured prior to 
noon on October 24, 1922, whether discovered before or after that date, no force 
or meaning whatever would be attributed to the provisions of the rider or indorse- 
ment which require a primary bond of $25,000 to be maintained in that amount 
during the time the excess bond shall remain in force, and provide that the defend- 
ant shall be liable only for losses in excess of that amount. The suggested con- 
struction would: render nugatory the concluding lines of section 1 of the indorse- 
ment: 


“And for the purpose of this excess bond, the insured shall be considered to be 
carrying such primary bond, whether actually carried or not and, if carried, whether 
valid and enforceable or not.” 


This concluding sentence of section 1 apparently was added to put beyond the 
possibility of misunderstanding the meaning of the general language of the in- 
dorsement, and in the face of that language it is idle to discuss an interpretation 
that would make it possible to charge against the primary bond losses sustained 
prior to October 24, 1922, whether discovered or not prior to that date, sufficient 
in amount to exhaust the bond, and so that from October 24th onward there would 
be no underlying bond. Such a construction would convert the excess bond, based 
upon a reduced premium into a primary bond, and would produce a result never con- 
templated by the contracting parties. 

My conclusion is that the complaint fails to state facts sufficient to constitute a 
cause of action against the defendant, in this: That it fails to show losses in ex- 
cess of $25,000 sustained by the plaintiff subsequent to noon of the 24th day of 
October, 1922. It follows that the demurrer is well taken, and should be sustained. 

It is so ordered. 
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FIDELITY, & DEPOSIT CO. OF MARYLAND vy. DUKE, Supervisor or BANK- 
ING OF WASHINGTON. (No. 4048.) 


(United States Circuit Court of Appeals, Ninth Circuit. December 3, 1923.) 
293 Federal Reporter, 661. 


1. PRINCIPAL AND SURETY — IN ACTION ON FIDELITY BOND, EVI- 
DENCE HELD NOT TO SHOW LOSS DUE TO CASHIER’S DISHON- 
Esty. 

In an action on a fidelity bond to reimburse a bank against loss due to a 
cashier’s dishonesty, evidence that certain valueless notes found in the bank were 
executed for cashier’s benefit, and are the basis of unauthorized credits to his ac- 
count with the bank, held insufficient to support recovery on the bond, where there 
is no evidence as to the state of the account between the cashier and the bank. 

(For other cases, see Principal and Surety, Dec. Dig. § 161.) 


2. SET-OFF AND COUNTERCLAIM — ASSIGNMENT AND RECEIPT OF 
DIVIDEND FROM PRINCIPAL HELD NOT TO PREVENT SURETY’S 
RIGHT OF SUBROGATION. 

Where both bank and cashier were insolvent, and surety company had paid 
$46,000 on a bond to a county treasurer in respect to his deposit, in an action by 
liquidating agent of bank on cashier’s fidelity bond, an assignment to surety company 
of county treasurer’s claim, and receipt of a dividend from liquidating agent, held 
not to prevent a set-off on the theory of subrogation to treasurer’s rights. 

(For other cases, see Set-off and Counterclaim, Dec. Dig. § 52[1].) 


3. BONDS—DISTINCTION BETWEEN “STATUTORY BOND” AND “COM- 

MON-LAW BOND.” 

Statutory fidelity bonds to a bank conform to the statute (Rem. Comp. Stat 
Wash. § 3239), and common-law bonds do not, though so intended. 

(For other cases, see Bonds, Dec. Dig. § 50.) 

(For other definitions, see Words and Phrases, First and Second Series, Statu- 
tory Bond; Second Series, Common-Law Bond.) 


4. PRINCIPAL AND SURETY — CHARACTER OF BOND DETERMINED 
BY TERMS AND CIRCUMSTANCES OF EXECUTION. 
The character of a fidelity bond is determined by its terms and the circum- 
stances of its execution. 
(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


5. PRINCIPAL AND SURETY — STATUTORY FIDELITY BONDS TO 
BANK. SUBJECT TO AVOIDANCE FOR BANK’S MISREPRESENTA- 
TION. 

Though statutory fidelity bonds to a bank, under Rem. Comp. Stat. Wash. § 
3239, are public obligations to indirectly benefit depositors and other creditors of a 
bank, the contract is made with the bank, and if it makes false material representa- 
tions or warranties which were relied. on by surety company, the contract is sub- 
ject to avoidance. 

(For other cases, see Principal and Surety, Dec. Dig. § 39.) 


6. PRINCIPAL AND SURETY—DEPOSITORS CANNOT MAINTAIN SUIT 

ON FIDELITY BOND TO BANK. 

No suit on statutory fidelity bonds to a bank can be maintained by depositors or 
other creditors or to their use, and any benefit they may derive must be worked out 
through the bank in its right and subject to its liabilities. 

(For other cases, see Principal and Surety, Dec. Dig. § 136.) 
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8. PRINCIPAL AND SURETY—SURETY STANDS IN DEBTOR’S SHOES. 
In action on cashier’s fidelity bond, surety company stands in cashier’s shoes, 
and is entitled to like rights and remedies. 
(For other cases, see Principal and Surety, Dec. Dig. § 142.) 


9. SET-OFF AND COUNTERCLAIM — SURETY MAY SET OFF DEBTS 
DUE FROM CREDITOR OR OBLIGEE. 
A surety may set off debts to him from the creditor or obligee. 
(For other cases, see Set-off and Counterclaim, Dec. Dig. § 44[1].) 


10. PRINCIPAL AND SURETY—SURETY MAY SET OFF DEBTS DUE TO 
PRINCIPAL FROM CREDITOR OR OBLIGEE. 
Where principal or creditor is insolvent. a surety may set off debts due to the 
principal from the creditor or obligee. 


(For other cases, see Principal and Surety, Dec. Dig. § 144.) 


11. SET-OFF AND COUNTERCLAIM — SURETY COMPANY MAY SET 
OFF DEBT UNDER CONTRACT OF SURETYSHIP IN ACTION BY 
CREDITOR’S LIQUIDATING AGENT. 

In an action by a liquidating agent of an insolvent bank, a surety company, un- 
der Rem. Comp. Stat. Wash. § 266, may set off a debt upon a contract of suretyship, 
which surety company paid to county treasurer on bank’s default, though surety 
mney did not pay the bank’s debt to the treasurer until after liquidation com- 
mence 


(For other cases, see Set-off and Counterclaim, Dec. Dig. § 36.) 


In Error to the District Court of the United States for the Southern Division 
of the Western District of Washington; Edward E. Cushman, Judge. 

Action by John P. Duke, Supervisor of Banking of the State of Washington; 
liquidating the Kelso State Bank. against the Fidelity & Deposit Company of Mary- 
land. Judgment for plaintiff, and defendant brings error. Reversed. 


Grinstead, Laube & Laughlin and Thomas E. Davis, all of Seattle, Wash., for 
plaintiff in error. 
Miller, Wilkinson.& Miller, of Vancouver, Wash., for defendant in error. 


Before Hunt and Rudkin, Circuit Judges, and Bourquin, District Judge. 


Bourguin, D. J. In a trial to the court, judgment for $25,000 was rendered 
against plaintiff in error, defendant below, a surety company authorized to do busi- 
ness in Washington, upon its bonds in that amount to reimburse the bank, a Wash- 
ington corporation, for pecuniary loss due to dishonesty of the latter’s cashier. 

[1] Defendant’s contention that the record is without evidence of any such 
loss is hardly disputed by plaintiff and is vindicated by inspection. There is evi- 
dence tending to show that certain notes found in the bank are valueless, were ex- 
ecuted for the cashier’s benefit, and are the basis of unauthorized credits to his ac- 
count with the bank; but there is no evidence of the state of that account, or that 
by reason of notes or credits the bank is out or the cashier in a dollar. 

The judgment is reversed and retrial ordered. For enlightenment therein, some 
of the other errors assigned require brief consideration. 

[2] In its answer defendant pleaded fraud, breach of warranties and conditions, 
and set-off arising from its payment of $46,000 as surety for the bank to a treas- 
urer in respect to his deposits. All bonds were executed before liquidation of the 
bank commenced, and that to the treasurer was paid subsequent thereto, but before 
this action. Both bank and cashier are insolvent. The learned trial court denied 
set-off, for that in its view it “is based upon the assigned claim of the county treas- 
urer”; that defendant filed a claim therefor with plaintiff liquidating the bank, 
which was allowed and a 20 per cent. dividend paid; that the bonds in the cashier’s 
behalf to the bank are statutory “to secure the bank depositors generally”; that in 
consequence the warranties if not also the alleged fraud of the bank are immaterial ; 
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and that “in equity there would be no right to set-off the amount paid on the” 
bond to the treasurer “against the amount due on the” bond to the bank, “because 
of the prejudice it would work to those for whose protection the latter bond was in 
part at least required.” 

If there is any evidence that defendant counts upon an assignment from the 
treasurer, it has not been cited nor observed. On the contrary, defendant relies 
upon subrogation to the treasurer. In the circumstances, if ever, assignment does 
not defeat the right to suhrogation. There is no inconsistency between them. So, 
too, that defendant presented its claim to the plaintiff and received a dividend has 
no effect on subrogation. Upon statutory notice in liquidation it was bound to pre- 
sent the claim, which allowed, is in effect a judgment. Of right defendant received 
the dividend. Later, the occasion for set-off arising by reason of this action, de- 
fendant rightfully asserted it. If therein it succeeds, it must account for dividends 
received upon the amount of it. 

[3] In so far as the bonds to the bank are concerned, the evidence is insufficient 
to characterize them as statutory, however, it may be on retrial. The distinction 
between statutory and common-law bonds cannot be ignored, and is that the first 
conform to the statute, and the latter do not, even though so intended. City of Mt. 
Vernon v. Brett, 193 N. Y. 276, 86 N. E. 10. 

[4] The character of the bond is determined by its terms and the circumstances 
of its execution. Miles v. Baley, 170 Cal. 151, 149 Pac. 48; United, etc. Co. v. 
Poetker, 180 Ind. 255, 102 N. E. 372, L. R. A. 1917B, 984. In the instant case the 
bonds are annual renewals of a series begun in 1911 and on representations by the 
bank stipulated to be warranties. In 1917 Washington enacted a statute (section 
3239, Rem. Comp. Stats. 1922) providing that the board of directors of each bank 
“shall require its active officers * * * each to give a surety company bond, in 
such sum as the board shall specify and the state bank examiner shall approve, 
conditioned for the faithful and honest discharge of his duties and for the faithful 
application of all moneys.” The bonds in suit are subsequent to the statute and sub- 
stantially conform to the statutory condition, but in addition provide var- 
ious other conditions for the protection of the defendant. There is no evidence that - 
the board of directors required any of these bonds, that it or the examiner ap- 
proved the amount, that no other bond was given, or that either party contemplated 
bonds by virtue of the statute. 

[5] But. if they are statutory bonds, ‘and in proper sense public obligations to 
indirectly benefit depositors and other creditors of the bank, the express obligee 
is the bank, if nominally it is trustee for the depositors and creditors (see Equi- 
table, etc., Co. v. McMillan, 234 U. S. 457, 34 Sup. Ct. 803, 58 L. Ed. 1394), the 
contract is made with it, and if it made false material representations or warran- 
ties, relied upon by defendant, the contract of suretyship, like any other induced by 
fraud, is subject to avoidance. 

[6] The statute, however, expresses nothing in respect to depositors or other 
creditors. In their behalf it does not expressly stipulate for a bond, as for the 
benefit of third parties does the statute in the case last cited. No suit upon these 
bonds can be maintained by depositors or other creditors or to their use, and any 
benefit they may derive is not that due third parties for whose benefit a contract is 
expressly made, but is wholly incidental and indirect, only to be worked out through 
the bank, in its right and subject to its liabilities in respect to execution and per- 
formance of the contracts and otherwise. 

Such benefit is like that accruing to each depositor from other deposits, and is 
no reason to reject the surety’s set-off, even as would be none to reject a deposi- 
tor’s set-off. To this extent these bonds are not to be likened to a contractor’s 
statutory bond for benefit of workmen and materialmen not parties to it, nor to the 
statutory bond expressly for the benefit of creditors of the bank in United, etc., Co. 
v. Poetker, supra. In any action by the beneficiaries in these latter or in their be- 
half, it may be that the surety cannot set off debts due it from the owner obligee, 
because they are not mutual and not in the same right. 

[7-10] In the instant action the plaintiff, like a receiver, represents the bank 
and sues in its right. He stands in the bank’s shoes, and subject to all defenses and 
rights against the bank. Further adverting to familiar principles, defendant, as 
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surety, stands in the cashier’s shoes, in no worse position, and entitled to like rights 
and remedies. Unquestionably. had the bank or supervisor used the cashier upon 
this cause, he could set off any debt due him from the bank. Likewise can his 
surety, this defendant. The claims are mutual and in the same right. So meritori- 
ous and far-reaching are these principles to adjust mutual accounts, that not only 
may a surety set off debts due him from the creditor or obligee (Curtis v. Davidson, 
215 N. Y. 395, 109 N. E. 481; Clark v. Sullivan, 2 N. D. 103, 49 N. W. 416, 13 L. 
R. A. 233; Wilson v. Bank, 122 Ga. 495, 50 S. E. 357, 69 L. R. A. 97, 2 Ann. Cas. 
597), but if principal or creditor is insolvent (and both are here), the surety may 
- off debts due to the principal from the creditor or obligee. See cases, 32 Cyc. 

[11] A bank may set off a depositor’s debt to it against its deposit debt to him, 
and the great weight of authority is that a depositor may set off his deposit credit 
against his debt to an insolvent bank. Scott v. Armstrong, 146 U. S. 506, 13 Sup. 
Ct. 148, 36 L. Ed. 1059; Puget, ete., Bank Co. v. Wash. Pav. Co., 94 Wash. 504, 162 
Pac. 872; cases in notes, 25 A. L. R. 938. Doubtless it will be conceded that set-off 
does not depend upon the variety of contract debt or upon the character of parties. 
Hence a debt upon a contract of suretyship may be set off equally with a debt by 
contract of deposit, and a surety corporation for hire may assert set-off equally 
with any other character of surety. The general statute of Washington, in its pro- 
vision for set-off of cross-demands, does not except, and so includes, sureties and 
debts to them. Rem. Codes 1922, § 266. 

[12] And in any such set-off is no preference, for only the excess is justly 
owing or assets to whom due, insolvent or not. Scott v. Armstrong, 146 U. S. 510, 
13 Sup. Ct. 148. 36 L. Ed. 1059; St. Paul, etc., Co. v. Leck, 57 Minn. 87, 58 N. W. 
826, 47 Am. St. Rep. 576. That defendant did not pay the bank’s debt to the treas- 
urer until after liquidation commenced is immaterial, for the obligation to pay pre- 
ceded that time, and, payment made, subrogation relates to the time of obligation 
assumed. Henningsen v. U. S. Fid. Co., 143 Fed. 814, 74 C. C. A. 484. 

The bank contracted to reimburse defendant for payment of the former’s debt 
to the treasurer. Payment made, and defendant sued upon its contract to reim- 
burse the bank for the cashier’s default, in our opinion defendant is entitled to set 
off the former debt against the latter. Incidentally, all depositors derive a greater 
benefit by reason of the relations between defendant and the bank, though set-off 
be allowed. than they would were those relations absent. Upon retrial the evidence 
may be so far different that further comment now is unnecessary. 

Reversed. 

~~ 


MARYLAND CASUALTY CO. v. McALPIN, Orpinary. (No. 15011.) 
(Court of Appeals of Georgia, Division No. 1. Dec. 5, 1923.) 
120 Southeastern Reporter, 644. 


(Syllabus by the Court.) 
1. PRINCIPAL AND SURETY —CONTRACT STRICTLY CONSTRUED IN 
INTEREST OF SURETY. 
A contract of suretyship must be strictly construed in the interest of the surety. 
Board of Education v. Fudge, 4 Ga. App. 637 (14a), 62 S. E. 154. 
(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


2. EXECUTORS AND ADMINISTRATORS — ADMINISTRATOR RECEIV- 
ING MONEY FOR USE OF PARTICULAR INDIVIDUAL LIABLE 
THEREFOR IN INDIVIDUAL CAPACITY ONLY. 

Where an administrator receives money for the use of particular individuals, 
the receipt operates as a specific appropriation of that money, and the administrator 
is liable for it in his individual capacity only;. such money being no part of the 
estate of the decedent. Johnson vy. Hall, 101 Ga. 687, 691, 29 S. E. 37. 

(For other cases, see Executors and Administrators, Dec. Dig. § 528[3].) 
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3. EXECUTORS AND ADMINISTRATORS — ADMINISTRATOR SURETY 
NOT LIABLE FOR MISAPPROPRIATION OF FUNDS NOT FORMING 
PART OF ESTATE. 

Where an administrator of the estate of a deceased employee of a railroad com- 
pany receives money in settlement of a death claim against the railroad company, 
arising out of the homicide of the deceased employee (the railroad company and the 
deceased employee being engaged in interstate commerce at the time of the homi- 
cide), the surety upon the bond of the administrator is not liable for the misappro- 
priation by the administrator of the money so received, as such fund is no part of 
the decedent’s estate, but is for the benefit solely of certain designated beneficiaries 
named in the federa! Employers’ Liability Act (U. S. Comp. St. §§ 8657-8665). 
Cooper v. Cooper, 30 Ga. App. 710, 119 S. E. 335. This is true although the statute 
law of this state (Civil Code of 1910, § 3972) provides that the bond of every ad- 
ministrator “shall be conditioned for the faithful discharge of his duty as such ad- 
ministrator, as required by law.” 

(For other cases, see Execuors and Administrators, Dec. Dig. § 528[3].) 

4. DISPOSITION OF CASE. 


Under the above-stated rulings, the petition in the instant case failed to set 
forth a cause of action, and the court erred in overruling the general demurrer. 


Error from City Court of Savannah; Davis Freeman, Judge. 
Action by Henry McAlpin, Ordinary, etc., against the Maryland Casualty Com- 


pany. Judgment overruling a general demurrer to the petition, and defendant brings 
error. Reversed. 


O’Byrne, Hartridge, Wright & Brennan, of Savannah, for plaintiff in error. 
Oliver & Oliver and Bouhan & Herzog, all of Savannah, for defendant in error. 


Broytes, C. J. Judgment reversed. 
Luke and Bloodworth, JJ., concur. 


«= 


AMERICAN SURETY CO. v. A. T. SMALL QUARRIES CO. (No. 3716.) 
(Supreme Court of Georgia. Dec. 11, 1923.) 
120 Southeastern Reporter, 617. 


(Syllabus by the Court.) 


COUNTIES—MATERIALMAN HELD NOT ENTITLED TO SUE ON CON- 
TRACTOR’S BOND IN HIS OWN NAME. 


Where a bond was given by a contractor for the doing of public work, payable 
to a county of this state, with a compensated bonding company as surety, in such 
terms as are stated in the question propounded by the Court of Appeals, one who 
furnished materials to the contractor to be used, and which were used, in the per- 
formance of his contract with the county cannot maintain an action therefor in 
his own name against the principal and surety on the bond, by virtue of the provi- 
sions of the act approved August 19, 1916 (Ga. Laws 1916, p. 94);8 Park’s Code 
Supp. § 389(f) et seq. 


(For other cases, see Counties, Dec. Dig. § 123.) 
Hines, J., dissenting. 


Certified Questions from Court of Appeals. 

Action by the A. T. Small Quarries Company against the American Surety 
Company of New York. Judgment for defendant, plaintiff brings error. Ques- 
tion certified to Supreme Court. Question answered. 
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The Court of Appeals certified the following question: 


“Where a bond is given by a contractor for the doing of public work, payable to 
a county of this state, with a compensated bonding company as surety. conditioned 
for the faithful compliance by the contractor with the terms and conditions of his 
contract with the county, so as to indemnify and save harmless the said county 
from all cost, expenses, damages, injury, or loss from the execution and perform- 
ance of said contract, and from all cost and charges that may accrue on account 
of the work specified under the contract, and for the payments, as they become due, 
of all just claims for work, tools, machinery, labor, and materials furnished by 
persons under and for the purpose of said contract, and where such bond with such 
surety does not in terms state that it is given in conformity with the law embraced 
in Park’s Code of Georgia Supplement, § 389 (c) et seq., but where the bond in all 
respects thus accurately conforms to the provisions of said statute, unless it be that 
it does not state that it is given ‘for the use of the obligee and of all persons doing 
work or furnishing ski!l, tools, machinery, or materials under or for the purpose of 
such contract,’ can one who furnished materials to the contractor to be used, and 
which were used, in the performance of his contract with the county, maintain an 
action therefor in his own name against the principal and the surety on the bond, 
by virtue of the provisions of Park’s Code Supplement, § 389 (f) et seq.?” 


Robt. W. Barnes, of Macon, for plaintiff in error. 
Jones, Park & Johnston, of Macon, for defendant in error. 


GILBERT, J. The question propounded by the Court of Appeals calls for the con- 
struction of a contract of suretyship. Civil Code 1910, § 3540, declares: 


“The contract of suretyship is one of strict law, and his liability will not be 
extended by implication or interpretation.” 


The act of the General Assembly approved August 19, 1916 (Ga. Laws 1916, p. 
94), requires a county of this state, in making contracts for public works, to take a 
bond insuring it and those doing work or furnishing skill, tools. machinery, or ma- 
terials for the purpose of such contract against loss. The first section of the act 
provides, in so far as is material to the question before us, as follows: 


“No contract with * * * a county * * * for the doing of any public 
work shall be valid for any purpose, unless the contractor shall give bond, payable 
to the * * *. body contracted with, with good and sufficient surety, for the use 
of the obligee and of all persons doing work or furnishing skill, tools, machinery, or 
materials under or for the purpose of such contract, conditioned for the completion 
of the contract in accordance with its terms, for saving the obligee free from all costs 
and charges that may accrue on account of the doing of the work specified for the 
payments as they become due of all just claims for work, tools, machinery, skill and 
materials furnished by persons under, or for the purpose of. such contract, and for 
a compliance with the laws appertaining thereto.” 


In the bond actually given, the words italicized above were omitted. Other- 
wise, the bond was admittedly in substantial compliance with and in the language of 
the above-mentioned act. Section 2 of the act, in so far as applicable, provides as 
follows: 


“If such bond * * * be not taken in manner and form as herein required, the 
corporation or body for which work is done under the contract shall be liable to all 
persons furnishing labor, skill, tools, machinery or materials to the contractor there- 
under for any loss resulting to them from such failure.” 


Section 4 of the act provides: 


“Tf no suit shall be brought by the obligee on said bond within ninety days after 
the completion of the contract and the acceptance of said public building or public 
work by the proper public authority, then the person doing work or furnishing skill, 
tools, machinery, or materials to the contractor for said public building or public 
work,” may bring suit on the bond in the manner specified therein. 
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The question propounded indicates that Small Quarries Company furnished 
material used by the contractor in doing the county’s public work under the con- 
tract, and was not paid therefor. The county did not bring suit on the bond within 
90 days after the completion of the contract, and the Quarries Company filed suit 
against the surety company for the amount due them, basing their claim upon the 
aforementioned act of the General Assembly. The bond of the surety company did 
not provide in terms to pay any indemnity to the county “for the use of persons doing 
work or furnishing skill, tools, machinery, or materials under and for the purpose of 
the contract.” Counsel for the Quarries Company concede “that the Quarries Com- 
pany has no right of action on this bond except such as is given by statute, and the 
surety company contend that the bond was not a statutory bond based upon and in 
compliance with the act of 1916, but that it is restricted in its obligation to the sav- 
ing of the county free from all costs and damages that may accrue. We think that 
the omission of the language italicized above from the face of the bond constituted 
a substantial variance from the “manner and form” required under the act of 1916. 
Construing the bond strictly, as we are compelled to do, under section 3540 of the 
Civil Code of this state, quoted above, we are driven to the conclusion that the bond 
is not a statutory bond in compliance with the act in question, and therefore the 
Quarries Company could not sue the surety company in their own name. Whether 
they should have brought the suit in the name of the county for the use of the Quar- 
ries Company, or whether they should have sued the county under section 2 of the 
act providing for a liability on the part of the county upon failure to take bond in 
the manner and form as required, is not now for decision. 

All the Justices concur, except 


Hines, J. (dissenting). The contractor’s bond with a bonding company as 
surety is payable to the county, and is conditioned for the faithful compliance by the 
contractor with the terms and conditions of his contract with the county for the do- 
ing of public work, so as to indemnify and save harmless the county from all cost, 
expenses, damages, injury, or loss from the execution and performance of said con- 
tract, and from all cost and charges that may accrue on account of the work spe- 
cified under the contract, and for the payments as they become due of all just claims 
for work, tools, machinery, labor, and materials furnished by persons under and for 
the purpose of said contract. The statute provides that: 

No contract with a county “for the doing of any public work shall be valid for 
any purpose, unless the contractor shall give bond, payable to” the county “con- 
tracted with, with good and sufficient surety, for the use of the obligee and of all 
persons doing work or furnishing skill, tools, machinery, or materials under or for 
the purpose of such contract, conditioned for the completion of the contract in ac- 
cordance with its terms, for saving the obligee free from all costs and charges that 
may accrue on account of the doing of the work specified for the payments as they 
become due of all just claims for work, tools, machinery, skill and materials fur- 
nished by persons under, or for the purpose of, such contract, and for a compliance 
with the laws appertaining thereto.” Code Supplement, § 389 (c); Acts 1916, pp. 
94, 95. 

“Any person entitled to the protection of such bond may maintain an action 
thereon for the amount due him, subject to the provisions hereinafter stated. If suit 
is instituted on the bond of the contractor by the obligee named therein, any person 
doing work or furnishing skill, tools, machinery or materials to the contractor in the 
construction or repair of any public building or public work belonging to the obligee, 
and payment for which has not yet been made, shall have the right to intervene and 
be made a party to said action, and have his rights and claims adjudicated in such 
action.” Park’s Code Supplement, § 389 (f). j 

The bond in this case comes fully within the terms of this statute, except that it 
does not expressly state that it was given “for the use of the obligee and of all per- 
sons doing “work or furnishing skill, tools, machinery, or materials under or for 
the purpose of” the contract between the contractor and the county. Does this omis- 
sion destroy its character as a bond under this statute, and make it simply a com- 
mon-law undertaking? The proper answer to this question depends to some extent 
upon the rule which is adopted in construing this statute. Should the rule of strict- 
issimi juris be applied, or should a more liberal and common sense rule be adopted? 


28 Vol. LXII. 
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It is true that the ordinary “contract of suretyship is one of strict law, and his 
liability will not be extended by implication or interpretation.” Civil Code 1910, § 
3540. But this statute expressly declares that this rule shall not apply to bonds 
given by contractors thereunder : 


“No agreement, modification, or change in the contract or change in the work 
covered thereby, nor any extension of time for the completion of the contract shall 
release the sureties of said bond.” Park’s Code Supplement, § 389 (d). 


Here this act expressly strikes down the strict-law doctrine applicable to con- 
tracts of suretyship. It completely wipes out most, if not all, of the things which 
by the common law and the above section of our Code release sureties. The legisla- 
tive intent in this matter is unmistakable. The plain intention of the Legislature is 
to do away with the above rule of the Code in construing these obligations. So it 
has been held that statutes providing for bonds of this character shall be liberally 
construed. U.S. v. Burgdorf, 13 App. D. C. 506; Columbia County, v. Con. Con- 
tract Co., 83 Or. 251, 163 Pac. 438. 

The Code declares that, when an officer required by law to give bond acts under 
a bond which is not conditioned as prescribed by law, such bond is not void, but 
stands in the place of the official bond. Civil Code 1910, § 298. A bond of the char- 
acter of the one under consideration has been held to be within a statute prescribing, 
‘like the above section of the Code, that defects in official bonds shall not vitiate them. 
Holthouse v. State, 49 Ind. App. 178, 97 N. E. 130. The law in force at the time of 
the execution of a public bond is part of it, and the effect of it, in law, must be held 
to be known to its makers as if in words incorporated therein. State for Use, etc.. 
v. McGuire, 46 W. Va. 328, 33 S. E. 313, 76 Am. St. Rep. 822. So, where a bond 
is given under the authority of a statute, that which is not expressed, but should 
have been incorporated, is included. Chambers v. Cline, 60 W. Va. 588, 55 S. E. 999. 


“A bond given under a statute must be construed, as to the scope of its obliga- 
tion, to cover the objects of the statute in requiring it, if its words will at all allow 
such construction, and the statute is to be regarded a part of it.” State v. Wotring, 
56 W. Va. 394, 49 S. E. 365. 

The maker and surety of a statutory bond are presumed to have known the 
terms of a statute, and to have bound themselves in reference thereto. United States 
Fidelity & Guaranty Co. v. Fultz, 76 Ark. 410, 89 S. W. 93; Crawford v. Ozark Ins. 
Co., 97 Ark. 549, 134 S. W. 951. So it has been decided that, where a bond was 
given by a government contractor pursuant to Act Feb. 24, 1904 (U. S. Comp. St. § 
6923), prescribing the substance and conditions of the bond, the statutory provisions 
were as binding upon the principal and surety as if they had been written in the bond 
in the terms of the statute. People v. Metropolitan Surety Co., 211 N. Y. 107, 103 
N. E. 99. The law at the time of the execution of the bond is a part of it. If the 
law gives to the contract a certain legal effect, it is as much a part of the bond as if 
in terms incorporated therein. 9 C. J. 34, § 56; State v. Nutter, 44 W. Va. 385, 30 
S. E. 67. This being so, the provision of the statute that the bond is for the use of 
the county and those furnishing labor or material under the contract will be read into 
the bond. 

The bond under consideration in all respects accurately conforms to the act of 
1916, and is a statutory bond, unless the omission of the language of the act, “for the 
use of the obligee and of all persons doing work, for furnishing skill, tools, mach- 
inery, or materials under or for the purpose of such contract,” destroys its statutory 
character. This instrument does not in so many words declare it is given for the 
use of the county, and of persons doing work or furnishing skill, tools, machinery, 
or materials under or for the purpose of the contract between the county and the 
contractor; but its express terms make it plain and manifest that it is given for such 
uses. It is made payable to the county, and is conditioned for the faithful compli- 
ance by the contractor with the terms and conditions of his contract with the county. 
This is a clear declaration that it is for the benefit and use of the county, which is 
the obligee. This is just as transparent as if the declaration had been put in the 
bond. It is also conditioned “for the payments, as they become due, of all just 
claims for work, tools, machinery, labor, and materials furnished by persons under 
and for the purpose of said contract.” The plain and unmistakable meaning of this. 
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provision of the bond is that it is made for the use of the persons furnishing labor or 
materials under the contract. The meaning would not be any clearer, if it had been 
stated in totidem verbis that it was for their use. 

The bond, complying substantially with the requirements of the statute, is a 
statutory bond; and being such a bond, one who furnished materials to the contrac- 
tor under this contract with the county can maintain an action on the bond in his own 
name against the principal and surety. 


> oo 


ELAM v. NATIONAL SURETY CO. 
(Court of Appeals of Kentucky. Nov. 20, 1923.) 
255 Southwestern Reporter, 1039. 


1. MUNICIPAL CORPORATIONS — SURETIES ON BOND OF CHIEF OF 
POLICE LIABLE FOR DEPUTY’S UNLAWFUL ARREST WITHOUT 
WARRANT. 


A complaint alleging that, though plaintiff had committed no offense, the deputy 
chief of police without a warrant arrested, abused, and treated him cruelly, held to 
state a cause of action against sureties on the bond of the chief of police, under Ky. 
St. §§ 3504, 3506, 3508, relating to police officers in cities of the fourth class and re- 
quiring their bonds to provide that, “for any unlawful arrest or unnecessary or cruel 
treatment or assault in making an arrest, they and their sureties shall be liable to the 
person so injured on said bond.” 


(For other cases, see Municipal Corporations, Dec. Dig. § 182.) 


2. MUNICIPAL CORPORATIONS — SURETIES AND PRINCIPAL LIABLE 
ON BOND FOR FALSE ARREST OR CRUEL TREATMENT. 


Under Ky. St. § 3508, sureties on the bond of a deputy chief of police, as well as 
the principal, are liable for the making of a false arrest by the latter or a lawful 
arrest that is attended by the use of unnecessary or cruel treatment of or an assault 
upon the person arrested. 


(For other cases, see Municipal Corporations, Dec. Dig. § 182.) 


3. FALSE IMPRISONMENT—CIRCUMSTANCES UNDER WHICH POLICE- 
MAN MAY ARREST WITHOUT WARRANT STATED. 


A policeman, like other peace officers, under Cr. Code Prac. § 36, subsec. 2, may 
make an arrest without a warrant ,when a public offense is committed in his presence, 
or he has reasonable grounds to believe that the person arrested has committed a 
felony. 

(For other cases, see False Imprisonment, Dec. Dig. § 7[1].) 


Appeal from Circuit Court, Pike County. 

Action by Omar Elam against James Matney, Butler Bales, and the National 
Surety Company. From a judgment dismissing the action as to defendant Surety 
Company, plaintiff appeals. Judgment reversed, with directions. 


Roscoe Vanover, of Pikeville, for appellant. 
W. W. Reynolds, of Pikeville, for appellee. 


Sette, J. This action was brought by the appellant, Omar Elam, against James 
Matney, chief of police of the city of Pikeville, Butler Bales, deputy chief of police 
of that city, and the National Surety Company, surety in the official bond of the lat- 
ter, seeking to recover of them, jointly and severally, damages in the sum of $2,500, 
for his alleged false arrest by Butler Bales, while acting in his official capacity as 
deputy chief of police of Pikeville. 

Each of the defendants filed in the court below a general demurrer to the peti- 
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tion, as amended. The demurrer of Matney and the National Surety Company were 
each sustained by that court, and the action, following the refusal of the appellant to 
plead further, dismissed as to each of them. But demurier of Bales was overruled. 
The appellant failed to take an exception to the ruling ‘of the trial court sustaining 
the demurrer of Matney and dismissing the action as to him, but did except to its 
ruling sustaining the demurrer of the National Surety Company and dismissing the 
action as to it, and from the judgment manifesting the latter ruling was granted, 
and is prosecuting the present appeal. 

[1] It is substantially alleged in the petition, as amended, that Pikeville is a city 
of the fourth class, authorized to have and maintain a police force; that James 
Matney, by his election to the office and subsequent qualification thereunder, is and 
was at the time of the appellant’s arrest the chief of police of Pikeville; and that 
the defendant Butler Bales, by virtue of his previous appointment thereto, his tak- 
ing of the necessary oath of office, and execution of the required bond, with the ap- 
pellee, National Surety Company, as his surety, then was and now is the duly quali- 
fied and acting deputy chief of police of that city. A certified copy of the bond 
referred to, marked as an exhibit, was filed with and made a part of the petition, 
which alleged its approval and acceptance by the city council of Pikeville. 

It is further substantially alleged in the petition, as amended, that the defend- 
ant Butler Bales, acting in his official capacity as deputy chief of police of Pikeville, 
unlawfully and wrongfully arrested the appellant and threatened to put him in jail 
if he did not get off the street, and that although the appellant, because of his previ- 
ous complete loss of an arm and the breaking of a leg, was then, as now, a helpless 
cripple, Bales in making the arrest forcibly and wrongfully seized, jerked, cursed, 
and abused the appellant. and started with him toward the jail as if to incarcerate 
him therein. It is also alleged in the petition, as amended, that at the time of the ap- 
pellant’s arrest by the defendant Bales, and the commission by the latter of the al- 
leged wrongful acts accompanying the arrest, he was not in possession of a warrant 
that charged the appellant with an offense, or that authorized his arrest for an of- 
fense, and that the latter had not committed an offense of any kind .in his presence 
or elsewhere. ; 

We have not been favored with a brief from counsel for the National Surety 
Company, the only appellee in the case, but are advised by the brief of the appellant’s 
counsel that its demurrer to the petition, as amended, was sustained by the trial 
court on the ground that the official bond of Bales as deputy chief of police of the 
city of Pikeville, in and upon which the appellee became and is his surety, imposes 
upon it no liability as surety for the false arrest of appellant by Bales, or for his 
other alleged unlawful acts then committed, though such false arrest and unlawful 
accompanying acts may have been made and committed by him in his official capa- 
city as deputy chief of police, or under color of his office as such. This conclusion 
of the trial court seems to have been based on the opinion of this court in the case 
of Jones v. Van Bever, 164 Ky. 80, 174 S. W. 795, L. R. A. 1915E, 172. In that case 
the action was brought against the sheriff alone seeking the recovery of damages 
of him for the alleged false arrest of the plaintiff by two of his deputies. The 
sureties in the official bond of the sheriff were not made parties to the action, and no 
judgment was prayed against them. The sole question presented for decision in the 
court below and on the appeal was whether the sheriff was liable in damages for the 
alleged unlawful acts of his deputies complained of. And with respect to this ques- 
tion we held (quoting from the syllabus, which accurately and in briefer terms states 
the same conclusion expressed in the opinion) : 


“In order to render a sheriff liable for the act of his deputy, the act of the 
deputy must be done by virtue of his office as deputy, and, in order for the deputy’s 
act to have that character, it must be done in an attempt to serve or execute a writ 
or process, and as a means to that end, or in acting under a statute giving him the 
right to arrest without a writ or process; otherwise he is acting as an individual.” 


As in applying the rule, supra, to the facts alleged in the petition in support of 
the plaintiff's claim to the damages sued for in that case, the court reached the fur- 
ther conclusion that they did not state a cause of action against the sheriff; it affirmed 
the judgment of the trial court by which a general demurrer to the petition had been 
sustained. 
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It is patent from the opinion as a whole that the court did not rest the nonlia- 
bility of the sheriff for the damages caused the plaintiff by wrongful acts of his de- 
puties upon the fact that the former’s right to recover them of him as sheriff was 
not expressly provided for by the terms of his official bond, but on the ground 
that. as the wrongful acts of his deputies were not committed “in the course of an 
attempt to serve or execute a writ or process and as a means to that end.” they were 
not committed by them in their official capacity as deputies of the sheriff, but as mere 
trespassers; hence the sheriff was not legally responsible for the injuries resulting 
to the plaintiff from those acts. In support of this conclusion the court declared: 


“The sheriff is liable for the act of his deputy only when the deputy commits a 
wrong while acting for his’ chief.” 

While it was also said in the opinion that the sureties in the sheriff’s bond were 
not liable for the wrongful acts of the latter’s deputies complained of. the statement 
was but incidental to the court's previous declaration of the sheriff's nonliability for 
those acts. and amounted to mere dicta, because. as previously stated, the sureties 
in the bond of the sheriff were not sued; consequently the question of their liability 
was not involved in the case. 

As the appellant did not except to, and has not appealed from, so much of the 
judgment of the circuit court as sustained the general demurrer of the defendant 
James Matney, chief of police of the city of Pikeville, to the petition, as amended, 
and dismissed the action as to him, we are saved the necessity of determining whether 
such action of that court was or is error, and as the defendant Butler Bales, deputy 
chief of police of that city, has not taken a cross-appeal from that part of the judg- 
ment which overruled his general demurrer to the petition, as amended, his connec- 
tion with the case will be considered only with reference to its bearing upon such 
questions raised on the appeal as may effect the rights of the parties to the same. 
We are unable to see that the principles announced in Jones v. Van Bever, supra. 
can have any controlling effect on the questions presented in the case at bar. 

[2] We find, however, that the rights of the parties arising out of the facts 
presented in this case are controlled and.may be determined by the provisions of 
sections 3504. 3506, 3508. Kentucky Statutes, applicable to cities of the fourth class, 
to which the city of Pikeville belongs—section 3504, providing for the election by 
the city’s board of council, or by the voters of the city, if so prescribed by ordinance, 
of a chief of police and fixing his term of office; section 3506, fixing the salary and 
defining the duties of the chief of police, also empowering him to appoint, subject to 
the approval of the board of council, a deputy or deputies and defining the duties of 
the latter; section 3508, providing that the chief of police and his deputies, if any be 
appointed. shall before entering upon the discharge of their duties execute bond 
with good surety, in the sum of $2,500, to be approved by the board of council, and 
prescribing the terms of such bond. 

After enumerating the specified covenants that shall be contained in the bond, 
the section closes as follows: 

“And for any unlawful arrest. or unnecessary or cruel treating or assault in 
making an arrest, they (the chief of police or deputies) and their sureties shall be 
liable to the person so injured on said bond.” 


It is manifest from the language of the foregoing provision of the statute, supra, 
that it unquestionably fixes and declares the liability of the surety in the bond of a 
chief or deputy chief of police, as well as that of the principal, both for the making 
of a false arrest by the latter, and also a lawful arrest that is attended by the use on 
the officers part of unnecessary or cruel treatment of, or an assault upon, the person 
arrested, and that the liability of the surety in the bond of a public officer may be 
thus fixed by statute is recognized in Jones v. Van Bever, supra, is shown by the 
court’s approval in the opinion of the following excerpt from the opinion of the Su- 
preme Court of Alabama in Kelly v. Moore, 51 Ala. 364: 

“The cases generally support the rule, that where an officer having no writ in 
his hands falsely asserts that he has and commits a trespass, under such assumed 
authority, or where he acts without any such assumption simply as an officer, and 
commits a wrongful act. the sureties on his official bond are not liable, unless under a 
statute as that of Alabama.” 
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[3] Other cases approving the doctrine stated are cited in Jones v. Van Bever, 
supra, which establishes its general recognition. It therefore follows that the com- 
mon-law rule by which the question of the sheriff’s liability for the wrongful acts 
of his deputies, on his bond, was tested in, Jones v. Van Bever, supra, cannot be ap- 
plied in the instant case, which is controlled by the statute, supra, alone. A _ police- 
man, like other peace officers, may, as authorized by Criminal Code, § 36, subsec. 2, 
make an arrest “without a warrant, when a public offense is committed in his pres- 
ence. * * * when he has reasonable grounds for believing that the person ar- 
rested has committed a felony,” but he cannot upon such facts as are alleged in this 
case. and admitted by the demurrers of the several defendants, make such arrest 
without a warrant, or accompany it with the unnecessary violence that was here used. 
without committing a breach of his official bond, for which both he and his surety 
will be liable in damages to the person arrested for the injuries thereby caused him. 
Grau v. Forge. 183 Ky. 521, 209 S. W. 369, 3 A. L. R. 642. 

The bond in question in this case seems to fully conform to the requirements of 
the statute, supra, and, as in our opinion the petition as amended states a cause of 
action against both the principal and surety therein, we are constrained to hold that 
the trial court erred in sustaining the demurrer of the appellee to the petition. as 
amended, and, dismissing the petition as to it, the judgment is reversed with directions 
to overrule the demurrer, and for further proceedings not inconsistent with the opin- 
ion. 


PEOPLE’S STATE BANK v. UNITED STATES FIDELITY & GUARANTY 
COMPANY. (No. 23965.) 


(Supreme Court of Louisiana. Nov. 19, 1923. Rehearing Denied by Division A. 
Dec. 10, 1923.) 


98 Southern Reporter, 263. 


(Syllabus by Editorial Staff.) 


1. PRINCIPAL AND SURETY—SURETYSHIP; EVIDENCE OF U~.uEE’S 
KNOWLEDGE OF PRINCIPAL’S FRAUD ADMISSIBLE IN ACTION 
ON INDEMNITY BOND. 


In an action on an indemnity bond, guaranteeing plaintiff against pecuniary loss 
through the fraud of its cashier, the bond requiring plaintiff to notify the bonding 
company at the earliest practical moment of discovery of any act capable of giving 
rise to a claim thereunder, evidence disclosed in another’s subsequent suit that 
plaintiff knew of frauds committed by the cashier three months before notifying the 
company was material and admissible. 


(For other cases, see Principal and Surety, Dec. Dig. § 160.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by the People’s State Bank against the United States Fidelity & Guar- 
anty Company, in which the Bank of Gueydan intervened. Judgment for plaintiff, 
and defendants appeals. Reversed and remanded. 


J. Zach Spearing, of New Orleans, for appellant. 
Monroe & Lemann and Walter J. Suthon, Jr., all of New Orleans, for appellees. 


By Division B, composed of Dawkins, Land, and Leche, JJ. 


Lecue, J. Plaintiff sues upon an indemnity bond issued in its favor by the de- 
fendant, as a guarantee against any pecuniary loss it might sustain by reason of the 
fraud or dishonesty of R. J. Robichaux, its employee and cashier. It sets forth in its 
petition that Robichaux has stolen and embezzled funds instrusted by it to his custody, 
amounting to $6,265.09 for which sum it prays for judgment. 
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Defendant resists this demand on various grounds, the principal one being that 
plaintiff has failed to comply with and has violated the conditions of the contract 
in this, that it is stipulated in said bond that on discovery of any act capable of giv- 
ing rise to a claim thereunder, the (plaintiff) employer shall at the earliest practical 
moment give notice thereof to the (defendant) company, in writing, at its head of- 
fice in the city of Baltimore and that said bond will become void as to any claim 
for which the (defendant) company would otherwise be liable, if the (plaintiff) em- 
ployer shall fail to notify the (defendant) company of the occurrence of the act or 
omission out of which said claim shall arise, immediately after it shall come to the 
knowledge of the (plaintiff) employer; that the acts of Robichaux giving rise to 
plaintiff’s demand, if committed, were committed and were discovered and known 
by plaintiff, its officers, and directors, long before notifying respondent and before 
making the present claim against it, and in some instances long before the commis- 
sion of other acts of said Robichaux complained of as the basis for the claim made 
in this suit; that by reason of the failure of plaintiff to immediately notify respond- 
ent, after the commission of said acts came to its knowledge, said bond under its 
terms and conditions became void and of no effect. 

The issue thus raised by the pleadings is mainly one of fact. , 

The plaintiff bank was doing business and was domiciled at Gueydan, in the parish 
of Vermilion, and this suit was filed in the Civil District Court in New Orleans, No- 
vember 22, 1915. Evidence was taken in December, 1916, and in January, 1917, the 
case was finally tried in July, 1919, and judgment rendered in favor of plaintiff in 
January, 1920. The present appeal was lodged in this court in March, 1920. 

After the case had been disposed of by the trial court and the appeal filed here, 
plaintiff, it seems, brought suit in the parish of Vermilion against one A. A. Lejeune 
upon a promissory note. The defense of Lejeune to that suit was based upon fraud 
practiced to the knowledge of plaintiff and its officers, by Robichaux, the same em- 
ployee and cashier whose acts form the basis of the demand in this case. The suit 
against Lejeune was tried April 21, 1921, and the testimony of the witnesses, among 
whom were officers and directors in plaintiff banking institution, who also testified 
in the present case, was taken down in writing. Defendant and appellant in this ap- 
peal, having alleged these facts in a motion to remand, also annexes to its motion a 
certified copy of the testimony taken in the suit of plaintiff against Lejeune, and 
prays that this case be remanded to the civil district court for the parish of Orleans, 
in order that it may avail itself of that testimony. 

It thus appears that the evidence which defendant and appellant wishes to sub- 
mit in the present case could only have become known to it after the present suit 
had been tried and after the appeal had been filed in this court, and therefore that 
its nonproduction was not due to want of diligence on the part of defendant. 

Plaintiff resists the motion to remand on the ground that the evidence sought to 
be produced by defendant is neither material to the issue nor admissible under the 
pleadings, and that a motion to remand should not be acceded to under these circum- 
stances, and cites authorities to that effect. 

The issue of fact as to the time Robichaux first committed fraud, and as to the 
time such fraud first came to the knowledge of plaintiff, its officers, and directors, 
is tendered in the present case as fully as it was in the Lejeune Case. It is true that 
the claim against Lejeune is not included in the shortage of Robichaux, for which 
claim is made in the. present suit, but the fraud charged to have been committed by 
Robichaux in the Lejeune Case is alleged to have been made known to plaintiff on 
February 16, 1915, almost three months before defendant was notified of the miscon- 
duct of .Robichaux, while defendant’s contract of suretyship, which was then in ex- 
istence, having been entered into July 3, 1913, contains the stipulation that “on the 
discovery of any act capable of giving rise to a claim hereunder, the (plaintiff) em- 
ployer shall, at the earliest practical moment, give notice thereof to the (defendant) 
company, etc. 

[1, 2] We therefore believe that the evidence of which defendant seeks to avail 
itself is pertinent and material to the issue in the present case and is therefore admis- 
sible. The effect, however, of that evidence in adjudicating the merits of this case, 
is left entirely open for future determination. 

The equitable rule of practice that, where important and material evidence, 
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which may be determinative of a closely contested issue of fact in a case on appeal, 
could not possibly have been discovered until after the trial court had lost jurisdic- 
tion by reason of the appeal, is good ground to remand the case in order to permit 
the appellant to avail himself of that evidence, is well recognized in this state, and is 
eminently applicable in the present instance. 

For these reasons the judgment appealed from is avoided and reversed and this 
case is remanded to the civil district court for the parish of Orleans, for the in- 
troduction of such additional and competent evidence as the litigants may see fit to 
offer, and to be tried according to law and the views herein expressed, appellee to pay 
costs of appeal, and liability for all others costs to be passed upon when the case is 
finally decided. 

Rehearing refused by Division A, composed of O’Niell, C. J., and Rogers and 
Brunott, JJ. 


CHITTENDEN v. ROYAL INDEMNITY CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. Jan. 5, 1924.) 


142 Northeastern Reporter, 54. 


1. BILLS AND NOTES—PAYMENT NOT INFERRED FROM RECORD EN- 

TRY IN FORMER SUIT OF AGREEMENT FILED THEREIN. 

Payment of a note cannot be inferred as matter of law or fact from a mere 
record entry in former suit on recognizance bond of indorser of the note of an 
agreement filed therein and reading: “Neither party. No further suit to be brought 
for same cause of action.” 


(For other cases see Bills and Notes, Dec. Dig. § 499.) 


2. ATTACHMENT—EFFECT OF FAILURE OF CREDITOR TO MAKE USE 

OF COLLATERIAL METHOD TO COLLECT DEBT OR JUDGMENT. 

A surety on a bond to dissolve an attachment has no legal or equitable right 
which can be impaired by the failure of the creditor to make use of any collateral 
methods to collect the debt or judgment against such debtor. 

(For other cases, see Attachment, Dec. Dig. § 336.) 

3. ATTACHMENT—ARREST ON EXECUTION DOES NOT DISCHARGE 

SURETY. 

An arrest on execution, even though the debtor was committed to prison, does 
not discharge the sureties on a bond given to dissolve attachment. 

(For other cases, see Attachment, Dec. Dig. § 337.) 


4. ATTACHMENT—FAILURE TO PROSECUTE BREACH OF RECOGNI- 
ZANCE DOES NOT DISCHARGE SURETIES. 
A failure to prosecute successfully a breach of a recognizance given by arrested 
debtor does not discharge sureties on a bond given to dissolve attachment. 
(For other cases, see Attachment, Dec. Dig. § 337.) 


Exceptions from Superior Court, Suffolk County; C. T. Callahan, Judge. 

Action of contract on a bond by Samuel N. Chittenden against the Royal In- 
demnity Company. Directed verdict for plaintiff, and defendant, being aggrieved 
by instructions, refusal to rule, and exclusion of evidence, brings exceptions. Ex- 
ceptions overruled. 


C. A. Warren, F. W. Doring, and F. Killam, all of Boston, for plaintiff. 
L. G. Roberts, of Boston, for defendant. 
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Pierce, J. This is an action on a bond, taken from a debtor with sureties in the 
usual form, to dissolve an attachment of the goods and estate of the debtor on 
mesne process. At the trial the plaintiff proved the recovery of judgment January 
2, 1923, in the action in which the bond was given, for an amount and costs in excess 
of the penal sum of the bond, against the debtor in said action brought February 23, 
1921; testified that “said judgment had not been satisfied either in whole or in part”; 
and rested. 

The defendant in support of its answer offered proof that the plaintiff on De- 
cember 3, 1917, recovered judgment against one Wellman, an indorser on one of the 
several notes upon which judgment was recovered against the debtor in the original 
action in which the bond sued on was given; that Wellman, on an alias execution, 
was cited into the poor debtor court in the police court of Newton; that he was 
defaulted at the hearing and was arrested on the execution in Boston in Suffolk 
county; that he entered into a recognizance bond in the statutory form and ap- 
peared for examination within 30 days before the police court of the city of New- 
ton, but did not offer himself for examination in Suffolk county within 30 days 
after his arrest. The defendant offered further proof that suit was begun by the 
plaintiff on the recoenizance bond given by Wellman, and that thereafter an agree- 
ment was filed in the action on the recognizance bond as follows: 


“Neither party. No further suit to be brought for same cause of action.” 


At the close of the evidence the defendant requested the court to rule: 
“That on all the evidence, plaintiff is not entitled to recover.” 

The court refused to give the requested ruling and the defendant excepted. 

[1] The refusal was manifestly right. The defendant did not prove or offer to 
prove that the final judgment against the debtor in the action in which the bond 
was given was satisfied in whole or in part.by the payment of money or of any other 
valuable thing. Its defense rests upon the proposition that the plaintiff by the vol- 
untary entry of “Neither party. No further suit to be brought’”—has in legal effect 
destroyed the validity of one of the notes which, with others, were transmuted into 
the judgment against the debtor by the plaintiff. and that a recovery of the full 
amount of the judgment against the surety defendant would permit the plaintiff to 
recover twice upon the same note. The short answer is that payment of the note can- 
not be inferred as matter of law or fact from the mere record entry of “Neither 
party. No further suit to be brought for same cause of action.” 

[2-4] It is plain a surety on a bond to dissolve an attachment has no legal or 
equitable right which can be impaired by the failure of the creditor of the debtor in 
the action or suit to make use or abandon the use of any collateral methods to col- 
lect his debt or judgment against such debtor. The creditor may enforce the claim 
by any and every legal method until its satisfaction. It is settled that an arrest upon 
execution even though the debtor was committed to prison, does not discharge the 
sureties on an attachment bond; and it is also settled that a failure to prosecute 
successfully a breach of a recognizance does not discharge such sureties. Moore v. 
Loring, 106 Mass. 455; Crawford-Plummer Co. v. McCarthy, 227 Mass. 350, 353, 
116 N. E. 575. 

The exceptions must be overruled. 

So ordered. 
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NATIONAL SURETY CO. v. CRAIG er at. (No. 14259.) 
(Supreme Court of Oklahoma. Sept. 25, 1923. Rehearing Denied Dec. 4, 1923.) 
220 Pacific Reporter, 943. 


(Syllabus by the Court.) 


1. APPEAL AND ERROR—BOND FOR STAY OF EXECUTION OF MONEY 
JUDGMENT IS STATUTORY BOND. 


A supersedeas bond for the stay of an execution in a money judgment is a statu- 
tory bond, and the conditions and operation of the bond are fixed by statute. 


(For other cases, see Appeal and Error, Dec. Dig. § 466.) 


2. APPEAL AND ERROR — CONSIDERATION OF BOND FOR STAY OF 
EXECUTION ON MONEY JUDGMENT STATED. 


The consideration of a supersedeas bond, approved and filed in a case, for the 
stay of execution, in a money judgment, is the involuntary forbearance of the judg- 
ment creditor to collect his debt, by operation of law. 


(For other cases, see Appeal and Error, Dec. Dig. § 1241.) 


3. APPEAL AND ERROR — STATUTORY SUPERSEDEAS BOND STAYS 
EXECUTION OF MONEY JUDGMENT PENDING APPEAL. 


The filing and approving of a supersedeas bond in a case wherein a judgment is 
rendered for money, in the form and manner prescribed by statute, operates to stay 
the execution pending the appeal. 


(For other cases, see Appeal and Error, Dec. Dig. § 485[2].) 


4. APPEAL AND ERROR — SECOND SUPERSEDEAS BOND FILED IN 
SAME CASE HELD NULLITY. 


If, after a supersedeas bond is approved and filed in a case wherein a money 
judgment is rendered, in the form and manner prescribed by law, and a second su- 
persedeas bond is approved and filed in the cause, while the first bond is in effect, 
the second bond is without consideration, and is a nullity, and the sureties thereon 
are not bound. 


(For other cases, see Appeal and Error, Dec. Dig. § 1241.) 


5. PRINCIPAL AND SURETY—BASIS OF RULE HOLDING SUCCESSIVE 
SURETIES LIABLE TO EACH OTHER IN INVERSE ORDER STATED. 


The rule of equity that holds successive sureties on judicial bonds liable to each 
other, in the inverse order in which they become streties, rests upon the fact that 
the second bond stayed the judgment creditor from the collection of his debt, 
through an additional step of the litigation, without the consent of the first sureties, 
and that the second bond was valid, and required by law, or the valid order of the 
court. 


(For other cases, see Principal and Surety, Dec. Dig. § 191.) 


6. PRINCIPAL AND SURETY—GROUND OF PRINCIPLE HOLDING SUC- 
CESSIVE SURETIES ON JUDICIAL BONDS LIABLE TO EACH 
OTHER STATED. 


The equitable rule of liability rests upon the principle that, as the second sure- 
ties acted for the benefit of the principal, without the consent of the first sureties in 
prolonging the litigation, to the probable detriment of the first sureties in securing 
relief against the judgment debtor, after satisfying the judgment creditor, it should 
be at the cost of the second sureties. 


(For other cases, see Principal and Surety, Dec. Dig. § 191.) 
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8. PRINCIPAL AND SURETY—SECOND SURETIES ON VOID BOND NOT 
LIABLE TO SURETIES ON PRIOR VALID BOND. 


By the rules of law, the second sureties are not liable to the first sureties, if the 
second bond did not operate to stay the execution and is void. 


(For other cases, see Principal and Surety, Dec. Dig. § 191.) 


Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Pittsburg County; Harve L. Melton, Judge. 

Action by the National Surety Company against Frank Craig and another, as 
executors of the estate of Daniel M. Hailey, deceased, and another. From a judg- 
ment for defendants, plaintiff appeals. Afhrmed. 


_ _N. B. Maxey, of Oklahoma City, and Horton & Gill, of McAlester for plaintiff 
in error. 
Moore & Harries, of McAlester, for defendants in error. 


STEPHENSON, C. Mary Miozrany recovered a money judgment in a damage suit 
against the Osage Coal & Mining Company. The coal company gave notice of ap- 
peal, and caused to be approved and filed in the case a supersedeas bond, for which 
the National Surety Company and Wm. Busby were sureties. Later the surety com- 
pany advised the court clerk by wire that its general agent, who executed the bond, 
was without authority to do so, and requested its release from the bond as surety. 
The trial court acted without notice on the request for release of the surety com- 
pany, and entered its order requiring the filing of another supersedeas bond. Later 
the coal company caused to be filed and approved in the cause another supersedeas 
bond, as principal, with D. M. Hailey and J. H. Bolenger as sureties. The release 
of the National Surety Company from the first bond was without notice to the plain- 
tiff in the coal company case. The coal company perfected its appeal in the damage 
suit to this court, which was affirmed. The coal company failed to pay the judgment 
as affirmed, and the plaintiff commenced her action against the principal and the Na- 
tional Surety Company, as surety on the first supersedeas bond, filed in the cause, and 
also joined the sureties on fhe second bond. In the course of the trial of the cause, 
the plaintiff dismissed her action against all the sureties except the National Surety 
Company. The trial resulted in a judgment against the National Surety Company, 
plaintiff in this cause, for the amount of judgment and costs, in the coal company 
case. 

The surety company appealed the cause to this court which was affirmed in the 
case of National Surety Co. v. Mary Miozrany, 53 Okl. 323, 156 Pac. 651. The judg- 
ment in the latter cause was paid by the surety company, and it commenced its ac- 
tion against the sureties on the second supersedeas bond, for the amount of the judg- 
ment paid in the coal company case. In the trial of the cause judgment went for 
the defendants, and the surety company is now before this court for a review of the 
proceedings in the instant case. This court did not base its decision in the case of 
the National Surety Co. v. Miozrany, supra, on equitable grounds, but on the rule 
of law that the principal is bound to third parties, through the acts of its agents, 
when done within the scope or apparent scope of the agent’s authority, even though 
such acts should transcend private instructions or limitations upon the power of the 
agent, if such limitations are unknown to the party with whom the agent deals. The 
surety company in the Miozrany Case defended principally on the ground that the 
order of the trial court in the coal company case, requiring the principal to substitute 
a supersedeas bond for the first bond filed in the cause, operated to release it, as 
surety on the first bond. This court, in consideration of the question, found that the 
order of the trial court requiring the substitution was a nullity, for the reason that 
it was made without notice to the plaintiff. The first bond being in the sum of 
money and form required by statutes, executed by an agent, at least, within his ap- 
parent scope of authority, was valid and effective, in every particular as a super- 
sedeas bond. The status of the first supersedeas bond was established in the former 
appeal. 

: [1] The supersedeas bond involved in the instant case is a statutory bond. Its 
conditions and obligations are fixed by law. It is not within the province of the trial 
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court to vary conditions of the bond, or increase or decrease the penalty of the bond 
in appeal, in a judgment for money. If a statute does not expressly provide for a 
supersedeas bond in some particular action, inherent power may repose in the trial 
court to stay execution on appeal, and to provide the conditions and penalty of the 
bond for staying execution. Bearing in mind that we have two classes of super- 
sedeas bonds, (a) those fixed by statutes, and (b) those fixed by the valid order of 
the court ky reason of its inherent power, we can more accurately analyze the au- 
thorities cited by counsel. But after all there is no occasion to differentiate between 
the two classes of bonds, in order to decide the instant case, because this court held 
in the former appeal that the action of the trial court in ordering the substitution 
of the supersedeas bond was a nullity. The questions of the power of the trial court 
to order the substitution of a bond, and the release of the sureties on the first bond, 
were not involved in the former appeal, because the acts of the trial court were a 
nullity. If the acts of the trial court had been valid, we would have been led on to 
the second step to a consideration of these questions. The acts of the trial court in 
attempting the substitution being a nullity, this appeal presents for consideration 
merely the question of the effect of the coal company filing a second purported su- 
persedeas bond for the stay of execution, which bond was not required by law, or 
the valid orders of the court, nor was it the result of an agreement between the par- 
ties to this action. 

[5, 6] It is true that liability may sometimes result by the doing of an act aside 
from the requirement of the law, or orders of the court by operation of equity. So 
we will first determine whether or not the acts of the defendants were such as called 
into action any equitable rules in favor of the plaintiff in this cause. Plaintiff largely 
rests its right of recovery on equitable grounds, as shown by its reply brief. The 
equitable rule that successive sureties on judicial bonds are liable in the inverse order 
in which they become bound rests upon the principle that, the second bond being made 
without the consent of the first sureties to continue the litigation for the benefit of 
the principal, the risk ought to be borne by the sureties prolonging the litigation. 
The rule is reasonable, right, and justly shifts the burden, if any, where it ought to 
be borne. But the application of the rule presupposes that the sureties signed a 
bond required by statutes, or the valid order of the court which continued the litiga- 
tion through another step, and that the bond by operation of law resulted in the 
involuntary forbearance of the creditor to collect his debts during the interval. 

[2-4] The first bond was a valid supersedeas bond, and, upon approval and fil- 
ing in the cause, by operation of law stayed the collection of the plaintiff's debt. The 
action of the trial court in attempting to substitute the second bond, being a nullity, 
the forbearance of plaintiff to collect her debt, against the coal company, during the 
pendency of the appeal, was due entirely to the effect of the approval and filing ot 
the first bond in the cause. It follows that there was no consideration for the sec- 
ond bond for which these defendants are sureties, as the stay of execution during 
the appeal of the coal company’s case was effected by the first bond. 

[7] The second bond was filed in the case aside from a requirement of the law, 
a lawful order of the court, or the result of an agreement between the parties to this 
action. It therefore follows that the second bond did not deter the creditor in the 
collection of her debt; hence the bond was without consideration and a nullity. The 
reason for invoking the equitable rule sought to be applied by the plaintiff is absent 
in this case. Therefore it cannot support the right to recover on equitable grounds. 
The plaintiff further asserts that the defendants are liable on the ground of estop- 
pel by reason of filing the second bond in the coal company case, which lulled the 
surety company into a sense of security during the appeal; and the time in which it 
might have brought about its release from the first bond. The answer to this pro- 
position is that the action of the trial court in attempting the substitution of the 
bond, resulting in a nullity was a matter of law, and of which the law charged all 
the parties to the action with notice. In this respect the parties to this action stand 
upon an equal basis. There was lack of privity between the parties, and no obliga- 
tion rested upon one set of sureties to act for the other. Matters of equal knowl- 
edge between parties cannot become the basis of an equitable estoppel in favor of one 
against the other. 

[8, 9] The plaintiff must rest its right of recovery upon the rules of law. The 
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second bond, not being required by Jaw or the valid order of a court to stay the 
execution in the coal company case, was without consideration and a nullity. The 
bond being void, it cannot become the basis for a recovery against the defendants in 
this case. Carter v. Hodge, 150 N. Y. 532, 44 N. E. 1101; St. Charles St. Ry. Co. v. 
Fidelity & Deposit Co., 109 La. 491, 33 South. 574; Lyons v. Lancaster (Ky.) 33 S. 
W. 838; Freeman v. Hill, 45 Kan. 435, 25 Pac. 870; Powers v. Chabot, 93 Cal. 266, 
28 Pac. 1070; McCellion v. Habernia Savings & Loan Society, 98 Cal. 442, 33 Pac. 
329; Barnes v. Buffalo Pitts Co., 6 Idaho, 519, 57 Pac. 267; Olsen v. Birch & Co., 1 
Cal. App. 99, 81 Pac. 656. 

It is therefore recommended that the judgment be affirmed. 

Shackelford and Dickson, CC., concur. 


———__ - oe 


FIRE ASS’N v. SHORES et at. (No. 14301.) 
(Supreme Court of Oklahoma. Nov. 6, 1923. Rehearing Denied Dec. 18, 1923.) 


221 Pacific Reporter, 56, 


(Syllabus by the Court.) 
INSURANCE— WHEN CANCELLATION OF POLICIES ON INSTRUC- 
TIONS WITHIN REASONABLE TIME, QUESTION OF LAW OR FACT 
STATED. 


Where an insurance agent receives instructions to cancel policies of insurance, it 
is his duty to cancel the same within a reasonable time, and where the facts are un- 
disputed and are such that all reasonable men must draw the same conclusion as to 
whether the policy was canceled within a reasonable time, the question as to whether 
the cancellation was within a reasonable time is one of law, exclusively for the 
court; but where, although the facts are undisputed, they are not such that all 
reasonable men must draw the same conclusion from them, the question as to 
whether the cancellation was within a reasonable time is one of fact, to be submitted 
to the jury. 


(For other case, see Insurance, Dec. Dig. § 83[2].) 


Appeal from District Court, Carter County; Thos. W. Champion, Judge. 

Action by the Fire Association, a fire insurance company of Philadelphia, Pa., 
against Roy Shores and others. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


_ Geo. B. Rittenhouse and F. A. Rittenhouse, both of Oklahoma City, for plaintiff 
in error, 


Champion & Géorge, of Ardmore, for defendants in error. 


CocHRAN, J. This action was commenced by the plaintiff in error against the 
defendants in error, to recover the sum of $1,320, under the terms of a written 
bond executed by defendant in error to the plaintiff in error, guaranteeing the. faith- 
ful performance on the part of Roy Shores of his duties as local insurance agent 
of the plaintiff in error at Ardmore, Okl. The parties will hereinafter be referred 
to as plaintiff and defendants, as they appeared in the trial court. The action is 
based upon the failure and neglect of Roy Shores to cancel a certain insurance policy 
covering an automobile owned by R. F. McCrory. On June 9, 1921, the state agent 
of the plaintiff requested Roy Shores to cancel a number of policies covering auto- 
mobiles, including the automobile belonging to R. F. McCrory. The policies were 
not canceled, and on July 16, 1921, the automobile belonging to McCrory was 
stolen. The plaintiff paid the loss and brought this suit against the defendants to 
recover the amount so paid from Shores and his bondsmen because of the failure 
to cancel the policy. The testimony of the plaintiff tended to show that Shores was 
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given unconditional directions to cancel certain policies. The evidence of the de- 
fendants tended to show that the agreement between the plaintiff and defendant 
Shores was that the defendant would cancel the policies, including the policy issued 
to McCrory, at such time as not to interfere with his other routine of business. The 
case was tried to a jury, and verdict returned for the defendants, from which the 
plaintiff has appealed. 

The only assignment of error presented here is that the court should have di- 
rected a verdict for the plaintiff, and it is the contention of the plaintiff that it was 
the duty of the defendant to cancel this policy within a reasonable time after being 
instructed to cancel the same, and it is further contended that, if the contention of the 
plaintiff as to the instructions given relative to the cancellation are eliminated, and the 
evidence on the part of the defendants alone is considered, there is no question of 
fact to submit to the jury, that, considering the testimony of the defendants as un- 
disputed, the only question for determination of the jury was as to what was a 
reasonable time within which the defendant should have canceled the policy, and 
that this question was one for the court and not for the jury. The evidence on the 
part of the defendants shows that the defendant Shores represented a number of 
fire insurance companies, and, at the time he received instructions to cancel the poli- 
cies in the plaintiff company, he was engaged in canceling policies in two other 
companies, in addition to transacting the regular routine work of the office, and 
that these facts were made known to the agent of the plaintiff, and it was agreed that 
the policies in the plaintiff company were to be canceled by the defendant as they 
were reached, without interfering with the other work of the defendant, and there is 
testimony tending to show that the work of canceling the other policies and other 
routine work had not been completed at the time of the McCrory loss, and_ that 
none of the policies in the plaintiff company had been canceled for that reason. 
There is also evidence showing that the list. plaintiff’s agent furnished to Shores to 
be used in making the cancellation was lost, and that the defendant’s clerk, who at- 
tended to the cancellations, forgot the matter of the cancellation of the policies con- 
tained in that list after the list was lost. These questions were all submitted to the 
jury on instructions to which no exceptions were taken by the defendant, and the 
jury in its verdict concluded that a reasonable time under the circumstances had not 
expired within which to make the cancellation. 

It has been repeatedly held by this court that in a trial by jury, even though the 
facts are undisputed, it is only where the facts are such that all reasonable men must 
draw the same conclusion from them that the court is authorized to direct a verdict. 
Continental Casualty Co. v .Owen, 38 Okl. 107, 131 Pac. 1084; Rogers v. O. K. Bus 
& Baggage Co. 46 Okl. 289, 149 Pac. 839, Ann. Cas. 1917B, 581; Meyers v. Ca- 
ruthers, 83 Okl. 131, 200 Pac, 212. In the instant case, the facts are not such that 
all reasonable men must draw the same conclusion from the evidence of the de- 
fendants as to the reasonableness of the time taken by the defendant to cancel the 
policies in the plaintiff company, and, such being the case, this question was not one 
of law for the court to decide but one of fact, to be submitted to the jury, and the 
trial court properly overruled the demurrer to the evidence. 

The judgment of the trial court is affirmed. 

McNeill, V. C. J., and Nicholson, Kennamer, and Mason, JJ., concur. 
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METROPOLITAN CLUB v. MASSACHUSETTS BONDING & INS. CO. 
(No. 18076.) 


(Supreme Court of Washington. Dec. 7, 1923.) 
220 Pacific Reporter, 818. 


4. INSURANCE—NO APPARENT INJURY TO INSURER BY FAILURE TO 
HAVE SEPARATE MONTHLY INVENTORIES TAKEN AS REPRE- 
SENTED. 

There was no apparent injury to fidelity insurer from insured’s failure to have 
separate monthly inventories taken of property in hands of employee, as it was rep- 
resented would be done, where he embezzled money and not merchandise, and state- 
ments of the merchandise were made by such employees and the merchandise in his 
custody was there to show for itself. 


(For other cases, see Insurance, Dec. Dig. § 332[2].) 


5. INSURANCE— QUESTION AND ANSWER IN APPLICATION FOR 
FIDELITY BOND AS REGARDED ACCOUNTING HELD ONLY TO 
REQUIRE DETAILED STATEMENT. 


Question, in application for fidelity bond, “To whom and how frequently will 
he account for his handling of funds, securities, and property?” and answer, “To 
club officers monthly,” did not require “payment” of the balance of the account, if 
any, by the employee to the club, but only an account in the sense of a detailed 
statement. 


(For ‘other cases, see Insurance, Dec. Dig. § 332[2].) 


7. INSURANCE —INTERPRETATION MOST FAVORABLE TO INSURED 
ADOPTED. 


In viewing the effect of questions and answers in an application for fidelity bond 
that interpretation which is most favorable to insured must be adopted. 


(For other caees, see Insurance, Dec. Dig. § 146[3].) 


8 INSURANCE—WHETHER PROPER INVENTORIES AND ACCOUNT- 
INGS MADE UNDER FIDELITY BOND HELD FOR JURY. 
In an action on a fidelity bond, evidence as to the taking of inventories and ac- 
counting monthly held sufficient to take the case to the jury, and it was error to 
grant a motion for judgment n. o. v. for the defendant. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Department 1. 

Appeal from Superior Court, King County; John Truax, Judge. 

Action by the Metropolitan Club against the Massachusetts Bonding & Insur- 
ance Company and another. From a judgment in favor of the named defendant, 
plaintiff appeals. Reversed, and judgment ordered entered. 


Baxter & Jones, of Seattle, for appellant. 
Grinstead & Laube and Harry A. Rhodes, all of Seattle, for respondent. 


Hotcoms, J. [1] A motion by respondents to strike the statement of facts herein 
because not served on respondent’s codefendant, Brazer, or his attorney, and no 
notice of filing of the statement of facts served on Brazer or his attorney, is denied 
as not well founded. While the statute, section 389, Rem. Code, provides for the 
service of the statement of facts by appellant and of written notice of the filing 
thereof, on any party who is a party to the cause other than the adverse party to the 
appeal, such service is not jurisdictional. Mogelberg v. Calhoun, 94 Wash., 662, 163 
Pac. 29; In re Patterson, 98 Wash. 334, 167 Pac. 924. 

Moreover, the codefendant of respondent did not appeal, although judgment 
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went against him, and it is not he who is moving against the statement of facts. 
Appellant was served with the statement of facts and at the settlement thereof. con- 
sented and concurred herein as certified by the trial judge. The case of First Na- 
tional Bank vy. Andrews, 11 Wash. 409, 39 Pac. 672, cited upon this point by appel- 
lant, is not in point, because in that case the defendant, who was not served, was 
similarly situated with his codefendant, and ‘under the appeal section had to be 
served with notice of appeal, being an adverse party the same as his codefendant. 
In the present case appellant had judgment against respondent’s codefendant in its 
faver for the full amount it had asked. 

A motion to dismiss the appeal is also made upon the ground that (a) the no- 
tice of appeal was not served upon respondent’s codefendant in the action, nor upon 
his attorney; (b) that the purported notice of appeal to the codefendant was not 
filed within five days after its purported service, with a written proof of admission 
of service thereof; (c) that Brazer, the codefendant, is not named as an obligee on 
the appeal bond 

The record shows that the notice of appeal was served upon Brazer, the co- 
defendant, although proof thereof was not filed within five days nor until May 12, 
1923, in the court below, which was before the record was sent to this court on 
June 6, 1923, 

[2] The service of the notice of appeal and the filing of the notice with proof 
of service on the respondent within the statutory time was a jurisdictional necessity, 
but proof of service on the defendant could have been made even 90 days after, if 
the appeal was not thereby delayed. Reynolds v. Reynolds, 42 Wash. 107, 84 Pac. 
579; Main Investment Co. v. Olson, 43 Wash. 480, 86 Pac. 657; Sipes v. Puget 
Sound Electric Co., 50 Wash. 585, 97 Pac. 723. Seargeant v. Russell, 110 Wash. 
216, 188 Pac. 466; Gazzam v. Young, 114 Wash. 66, 194 Pac. 810. 

Nor does the statute prescribe when the proof of service of notice on other 
than the prevailing party shall be filed. Sipes v. Electric Co., supra. 

[3] It was not necessary to name Brazer or make him a beneficiary of the 
bond, appellant having a separate judgment against him, with which it was satisfied, 
and not appealing as to Brazer. Had Brazer taken a separate appeal, it would have 
been necessary for him to furnish a bond to respondent. Smith v. Diamond Ice 
& Storage Co., 65 Wash. 576, 118 Pac. 646, 38 L. R. A. (N. S.) 994. 

The motion to dismiss this appeal is therefore denied. 

The action is against one Brazer and his surety to recover judgment for sums 
embezzled by Brazer, while in the employ of appellant as its secretary and manager. 

The case was tried to a jury, which rendered a verdict that Brazer had em- 
bezzled from appellant the sum of $3,000, and rendered a verdict against the bonding 
company for the sum of $2,000, the penal sum of its bond. After the verdicts were 
filed, appellant’s motion for judgment against Brazer in the sum of $2,583.63 was 
granted; appellant having waived all sums in excess of that amount. Its motion 
for judgment against the bonding company on the verdict was denied. The motion 
of the bonding company for judgment n. o. v. was granted. 

The court submitted the case to the jury upon very fair and accurate instruc- 
tions to which no exceptions were taken. 

The complaint alleged, and there was evidence tending to prove, that from 
March 1 to October 1, 1921, Prazer, in the course of his duties, handled all of the 
club’s money, collected all dwes and charges from members, had general charge of 
the club rooms, including its dining’ room, billiard rooms, etc., bought all supplies, 
paid all bills, and had the management of the club under the direction of its officers 
and trustees. At the request of the officers of the club, he furnished a bond written 
by respondent, in the sum of $2,000, to secure the appellant against the loss by acts 
of larceny or embezzlement on his part. The evidence tended to show that during 
the course of his management Brazer embezzled sums amounting to about $3,700, 
for which he had not accounted, and that the bonding company was notified of the 
embezzlement and neither it nor Brazer had reimbursed the club. 

The bonding company, in its amended answer, admitted the issuance and deliv- 
ery of the bond, but alleged that it had no knowledge of the above losses. It further 
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alleged affirmatively that in order to procure the bond the club made an employer’s 
statement, a copy of which is attached to the answer, the material points of which 
are as follows: 


“Q. 4(c) How long has he been in your employ? A. 4(c) Three weeks. 

“Q. 12(a) If in charge of merchandise, state nature, probable maximum value 
and other particulars? A. 12(a) Club property, cigars, etc., $1,000.00. 

“Q. (b) How often will inventories of same be taken by any one in your em- 
ploy other than the applicant? A. (b) Monthly. 

“Q. 15(a) To whom and how frequently will he account for his handling of 
funds, securities and property? A.15(a) To club officers, monthly. 

“Q. (b) What means will you use to ascertain whether his accounts are cor- 
rect? A. (b) Annual audit by certified accountant. 

“Q. 16(a) At what intervals will his books, accounts and vouchers be inspected 
and audited, and all moneys, securities and values reported as due, on hand or in 
bank, be examined and verified? A. 16(a) Annually. 

“Q. (b) By whom will such audits and inspections be made A. (b) Certified 
public accountants. 

“QO. (c) When was such an examination and verification last made. A. (c) 
March 1, 1921. 

“Q. (d) Were they found correct in every respect? A. (d) Yes.” 


Respondent further alleged that these statements were implied warranties and 
were false, and were not performed by the club. Appellant replied denying the alle- 
gations of the affirmative defenses. 

From a judgment entered dismissing the bonding company upon its motion for 
judgment n. o. v., appellant assigns the same as error. 

The only question necessary to be determined by us is whether or not there was 
sufficient evidence to take the case to the jury under the issues as affecting respondent. 

Respondent insists that there was not sufficient evidence, or any evidence at all, 
to justify the case going to the jury as to it, and that there being nothing for the 
jury to pass upon, it was purely a question of law for the court. 

These contentions are based principally upon the answers to questions 12(b), 
15(a and b), and 16(a, b, c, and d). 

Question 12(b)-was, “How often will inventories of same (merchandise) be 
taken by any one in your employ other than the applicant?” The. answer was 
“Monthly.” The answer to the first part of the preceding question stated that the 
club property consisting of cigars, etc., of the value of about $1,000, would be in 
the charge of Brazer. 

[4] The evidence shows that Brazer made a somewhat detailed report for March, 
his first month, headed “Loss and Gain,” showing, under the head of “Inventory 
2/28,” the property on that date on hand; coming into his control. It also showed 
the quantity on hand as of “3/31.” Such a report was also made for April and 
June in the same form, to the club officers. There was also a penciled report made 
for another month, which could not be found. Other reports were made by Brazer 
up to September of that year, and at a meeting held later in September Brazier was 
discharged. These reports showed the quantity of merchandise on hand, and the 
merchandise was evidently there to show for itself, except that which had been sold. 
It was not the mercandise that was stolen or embezzled by Brazer, but moneys. 
There was therefore no apparent injury to respondent by the failure to have separate 
monthly inventories taken by some one other than the employee. 

[5] Question 15(a) was, “To whom and how frequently will he account for 
his handling of funds, securities, and property?” The answer to question 15{a) was, 
“To club officers, monthly.” 

As shown by the preceding discussion as to question 12(b), reports were made 
monthly by the employee to the officers of the club and examined by them. A meet- 
ing was held by the trustees of the club once or twice each month, and usually at 
the first meeting in the month the reports were made by the employee, and examined 
by the president and other officers of the club. 


29. Vol. LXII, 
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These questions and answers, each constituting a promise, as respondent claims, 
did not call for the payment of the balance of the account, if any, by the employee 
to the club, but only that the employee should account for his handling of the funds, 
securities, and property to the club officers monthly. No such accounting was called 
for by that question and the promise therein, as the accounting of one partner to 
another upon the settling of partnership affairs, or of an agent to his principal upon 
the agent’s business being finished, but was merely such an accounting as was re- 
ferred to in Wolf v. Salem, 33 Ill. App. 614, cited by respondent, that— 


“An account is a detailed statement, * * * It must be something which 
will furnish to the person having the right thereto, information of a character which 
will enable him to make some reasonable test of its accuracy and honesty.” 


Such an accounting was apparently made, if the jury believed the evidence of 
the officers of appellant, and the exhibits. While there were no exhibits of written 
reports for all of the months, there is testimony that substantially such reports were 
made for each and every month except the last month, September. 

All the cases cited by respondent on all the promissory answers, and relied on 
by it, are cases where a much more strict accounting was required of the bonded 
employee, and a much more careful examination required under the promise of the 
employer. For example, in United States Fidelity & Guaranty Co. v. Bank of Bates- 
ville, 87 Ark. 348, 112 S. W. 957, the question was: 


“To whom and how frequently will he account for his handling of the funds and 
securities A. Once a month, to the bank. Q. (a) What means will you use to as- 
certain whether his accounts are correct? A. (a) Check up his remittances. Q. (b) 
How frequently will they be examined? A. (b) About three times per month. 
Q. (c) By whom will they be examined A. (c) Cashier of the bank. Q. When 
were his accounts last examined? A. This day, January 30, 1903. Q. Were they 
reported correct? A. Yes. Q. Is there now, or has there been, any shortage due 
by applicant? A. No. Q. Is he now in debt to you? A. No.” ete. 


Again, in Bissinger & Co. v. Massachusetts Bonding & Ins, Co., 83 Or. 288, 
163 Pac. 592, the requirements on the part of the employer were much stricter and of 
greater frequency. Among the questions were these: 


“Q. 12(a) Will applicant have the custody of valuable securities? A. (a) 
Merchandise on hand. * * * Q. 14(a) To whom and how frequently will he 
account for his handling of funds and securities? * * * A. (a) Monthly. 
* * * Q. 15(a) How often will a thorough examination of applicant’s books 
and accounts be made by an auditor or expert accountant, and cash securities, etc., 
be counted, compared, and verified with accounts and vouchers? A. (a) Monthly.” 


So, also, in United States Fidelity & Guaranty Co. v. Downey, 38 Colo. 414, 88 
Pac. 451, 10 L. R. A. (N. S.) 323, 120 Am. St. Rep. 128. Frequent examinations 
and verifications of funds and property were required on the part of the trustees, 
and the same is true in Hunt vy. Fidelity & Casualty Co. of New York, 99 Fed. 242, 
39 C. C. A. 496, 

A cursory examination of the questions and answers relied upon by respondent 
in this case show that the promissory answers given by appellants in this case were 
radically different. For instance, an audit by a certified accountant was only prom- 
ised annually. And as to question 16(a), the books, accounts, and vouchers of the 
employee were only promised to be inspected annually. The employee did not re- 
main with appellant a year, but was there only from March to October. 

[6] The rule adopted by this court is that, where the minds of reasonable men 
may differ as to the legal sufficiency of the evidence, the jury and not the court must 
determine the question. Atwood v. Washington Water Power Co., 79 Wash. 427, 
140 Pac. 343. And it is the duty of the court to take that view of the evidence most 
favorable to the parties against whom the motion for judgment n. o. v. is made. 
Janoski v. Northwestern Improvement Co., 176 Fed. 215, 99 C. C. A. 569; Port 
Bakely Mill Co. v. Royal Insurance Co., 186 Fed. 716, 108 C. C. A. 586. 

[7] Viewing the club’s answers as answers by an insured to an insurer, that in- 
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terpretation which is most favorable to the insured must be adopted. Remington v. 
Fidelity & Deposit Co., 27 Wash. 429, 67 Pac. 989; Port Blakely Mill Co. v. Spring- 
field Insurance Co., 59 Wash. 501, 110 Pac. 36, 140 Am. St. Rep. 863; Guaranty Co. 
v. Mechanics’ Bank, 80 Fed. 766, 26 C. C. A. 146. 

[8] We are satisfied that there was sufficient evidence to take the ,case to the 
jury, and the jury having heard the testimony, determined the credibility of wit- 
nesses, passed upon the facts, and found for appellant, it was error to deny appel- 
lant’s motion for judgment on the verdict, and grant the motion for judgment n. o. 
v. dismissing the respondent. 

The judgment is therefore reversed, and judgment ordered to be entered. upon 
the verdict in favor of appellant. 

Main, C J., and Tolman, Parker, and Mackintosh, JJ., concur. 


NORTH SIDE STATE BANK et at. v. UNITED STATES FIDELITY & 
GUARANTY CO. (No. 18127.) 


(Supreme Court of Washington. Dec. 7, 1923.) 
220 Pacific Reporter, 822. 


SET-OFF AND COUNTERCLAIM—SURETY COMPANY BEING SUED BY 
BANK ON FIDELITY BOND COULD SET OFF AMOUNT PAID CITY 
UNDER DEPOSITORY BOND. 

In action by supervisor of banking as liquidator in insolvency, to recover on an 
employee’s fidelity bond following embezzlement by bank employee, the surety com- 
pany was entitled to set off the amount paid to city under its depositary bond under 
Rem. Comp. Stat. §§ 266, 267, authorizing a defendant in a civil action on a contract 
to set off any demand of a like nature against the plaintiff in interest which existed 
and belonged to him at the time of the commencement of the suit, where the fidelity 
bond gave the company two months after presentation of claim in which to pay the 
claim, and the surety company paid the city the amount due under depositary bond 
prior to expiration of such two months, so that the surety company became subro- 
gated to city’s rights against bank prior to accrual of bank’s action against surety 
company on fidelity bond. 

(For other cases, see Set-off and Counterclaim, Dec. Dig. § 24.) 


Department 1. 

Appeal from Superior Court, King County; O. W. Brinker, Judge. 

Action by the North Side State Bank and others against the United States Fidel- 
ity & Guaranty Company. Judgment for plaintiffs, and defendant appeals. Re- 
versed, and judgment ordered for defendant. 


McClure & McClure and Walter S. Osborn, all of Seattle, for appellant. 
Tennant & Twitchell, of Seattle, for respondents. 


Hotcoms, J. This action was commenced on October 24, 1921, by the respond- 
ent bank, a domestic corporation, and the supervisor of banking, as liquidator in 
insolvency, to recover from appellant the sum of $2,500 upon a fidelity bond. 

Appellant admitted the allegations of the complaint, and by its answer alleged 
two affirmative defenses as set-off and counterclaim. The affirmative defenses are 
too long to set forth in full in this opinion, but may be summarized as follows: 
The fidelity bond was written on September 3, 1920, to guarantee the bank against 
loss by fraud, dishonesty, forgery, theft, larceny, embezzlement, wrongful posses- 
sion, misapplication, misappropriation, or other criminal act by, among others, one 
Paul Schaefer, an employee of the bank at that time. Schaefer’s embezzlements, 
for which the bank sought recovery on the fidelity bond, which exceeded the 
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amount of $2,500, for which the fidelity bond was given, accrued on and between 
November 24, 1920, and January 26, 1921, when the bank was taken over as in- 
solvent by the then commissioner, now supervisor of banking. Schaefer was in- 
solvent. 

The city of Seattle became a depositor of the bank on about December 31, 1920, 
and by agreement between the bank and the city a depositary bond for $5,000 was 
given by appellant on behalf of the bank to the city, dated December 31, 1920. 

On January 27, 1921, the city of Seattle demanded of the bank, and of the su- 
pervisor of banking, the payment of the $10,000 on deposit with the bank belonging 
to the city, which demand was refused, and the city thereupon demanded of ap- 
pellant the payment of $5,000 under its depositary bond, which sum was thereupon 
on that date paid by appellant to the city. 

The fidelity bond given by appellant to the bank, to guarantee the bank against 
pecuniary loss on the part of Schaefer, contained a provision that upon default of 
the employee claim should be made showing the items and dates of losses, in writ- 
ing, to the surety at its home office, within three months after their discovery; that 
the surety should then have two months after the claim was presented in which to 
verify and pay the same, during which time no legal proceedings should be brought 
against the surety as to that claim, nor at all as to that claim after the expiration 
of 12 months from the date of such claim. 

Schaefer was an employee of the bank up to January 26, 1921. The record 
does not show when the claim was filed against appellant, but, assuming that it was 
filed immediately on behalf-of respondent, no liability for the loss could mature in 
favor of the bank against appellant at least until March 26, 1921. 

It is therefore apparent that the liability of appellant for the deposit of the 
city of Seattle under its depositary bond accrued first, and was paid before any 
liability had accrued because of the embezzlement of Schaefer. 

The assignments of error present but one question, and that is whether, under 
the facts alleged in the amended affirmative answers of appellant, the right of set- 
off or counterclaim existed in its favor against the liability under its fidelity bond 
on account of the amount paid by appellant on behalf of the bank to the city of 
Seattle, under its depositary bond. 

The right of set-off under the Code is found in two sections of Rem. Comp. 
Stat. as follows: 

Sec. 266. The defendant in a civil action upon a contract expressed or implied,. 
may set off any demand of a like nature against the plaintiff in interest, which ex- 
isted and belonged to him at the time of the commencement of the suit. * * * 


“Sec. 267. If the plaintiff be a trustee to any other, or if the action be in a 
name of the plaintiff who has no real interest in the contract upon which the action 
is founded, so much of a demand existing against those whom the plaintiff repre- 
sents or for whose benefit the action is brought, may be set off as will satisfy the 
plaintiff's debt, if the same might have been set off in an action brought by those 
beneficially interested.” 


Appellant asserts that by the foregoing sections it is apparent that the defend- 
ant in a civil action on contract may set off any demand likewise upon contract 
against the plaintiff, which existed and belonged to the defendant at the time of 
the commencent of the suit, citing Puget Sound State Bank v. Washington Paving 
Co., 94 Wash. 504, 162 Pac. 870. 

We have held that, in a suit by a receiver to recover upon a demand due an in- 
solvent corporation, the defendant may, under the above provisions of the statute, 
set up as a set-off or counterclaim, any unliquidated demand arising on a contract 
of the corporation, and existing at the commencement of the action. Sheafe, Re- 
ceiver, v. Hastie, 16 Wash. 563, 48 Pac. 246. 

Respondent contends that the above case is in their favor, beeause it was there 
said: 


“If there was an account existing between the appellant and the respondent’s 
bank, upon which a balance could have been struck at any time prior to the failure 
of the bank, if it did fail, it ought to have been considered as made, and the relative 
rights should not have been changed by reason of the insolvency of the bank.” 
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It is also asserted that, as stated by many authorities, in any case the power 
to allow a set-off does not extend to a case where no mutual debts subsisted at the 
date of the appointment of the receiver, and the demand has been afterwards as- 
signed to effect such purpose, that whatever right respondent had against appellant 
accrued prior to the failure of the bank, January 26, 1921, and whatever right ap- 
pellant had against the bank accrued by assignment after the failure of the bank, 
so that, at the time of the failure there could have been no balance of accounts. 

We think the above is not a correct statement. Appellant did not take by as- 
signment from the city of Seattle. It took by reason of its previous guaranty to 
protect and indemnify the city of Seattle as a depositor from any loss of the city’s 
funds deposited in the bank, and which it did pay immediately upon the bank’s be- 
coming insolvent. The obligation was assumed on December 31, 1920, and matured 
and was paid on January 27, 1921. 

The rule applying to such circumstances is. stated in 2 Michie on Banks & 
Banking, p. 1073, § 135 (6), as follows: 


‘“‘Where a party executes a guaranty for the payment of sums deposited in a 
bank to which he is indebted, which sums are due and payable at the time of the 
bank’s suspension, equity will give him credit on his indebtedness for the payments 
made because of the bank’s failure to do so, whether he is regarded as a surety 
and becomes subrogated to the rights and claims of depositors, or simply that by 
the bank’s failure and default he becomes liable for such sums. Where such 
guarantor owed certain notes to the bank which became due before a receiver was 
appointed for such bank, but, owing to the time required to fix plaintiff’s liability, 
he did not pay the creditors for some time after suspension, that claim will be 
deemed to relate back, and to have been made at the time of suspension, and the 
amount so paid may be set off against the notes held by the bank against the plain- 


tiff.” 

And: 

“The right of a surety to subrogation begins with the contract of suretyship, 
and is not simply inchoate until he pays the debt. It does not depend upon the 
stipulations or agreement therefor; and one is entitled to avail himself of this 
right who is compelled to pay a debt for which he is not primarily responsible, 
— he may not stand in relation to the principal strictly as a surety.” 25 R. C. 
Je 1a 

In a well-considered decision written by the late Chief Justice Brantly, in Wil- 
liams v. Johnson, 50 Mont. 7, 144 Pac. 768, Ann. Cas. 1916D, 595, it was held that 
the rule that the receiver of an insolvent is merely an assignee, possessing only the 
rights of the insolvent, so that choses in action pass subject to any right of set- 
off existing at the time of the appointment, applies to the receiver of an insolvent 
commercial bank, and the rights of those indebted to the bank must be determined 
by their relations to it, as they existed at the time of the appointment of the re- 
ceiver, who must allow the right of set-off when it exists as it would have existed 
if the bank itself had sought to enforce the collection of claims. 

In a very elaborate case note, wherein a vast number of cases from every ju- 
risdiction in the country were collated and cited, the editors of Annotated Cases 
stated it as a well-established rule that a receiver takes the claims in favor of the 
estate subject to all the equities between the parties, and therefore against the de- 
mand of the receiver the debtor is entitled to set off a claim in his own favor exist- 
ing at the time the receiver’s title takes effect. See notes, Ann. Cas. 1916D, 599, 
and 2 Bolles on Banking, 858. 

We held, in United States Fidelity Co. v. Ryan (Wash.) 214 Pac. 433, that a 
surety becomes a creditor of his principal not later than the date of the principal's 
default. We there said: 

“It might be said that up to that time [the default of the principal] the surety’s 
liability is only potential, but we think his liability cannot in any event be so viewed 
thereafter. By the principal’s default the surety’s liability becomes fixed, though 
it may be unliquidated as to amount. It follows, we think, that the guaranty com- 
pany became a creditor of the engineering company not later than the default of 
that company in the performance of its construction contract. * * *” 
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It is unnecessary to go any farther in this case than we went in the Ryan Case, 
supra. 

It is established that the default of the bank to the city of Seattle, occurred on 
January 26, 1921. Demand was immediately made, and the amount of the bond 
promptly paid by appellant. The bank and its estate thereupon became indebted to 
the appellant for the amount of the deposit of the city of Seattle, which had been 
paid by appellant, or $5,000. At that time the cause of action had not accrued 
against appellant as indemnitor for the employee Schaefer; hence it had a right of 
set-off for the moneys paid the city of Seattle by subrogation, to the extent of the 
amount of its bond on behalf of the employee Schaefer. This is no violation of the 
rules asserted by respondent that one who is a debtor of an insolvent bank may not 
purchase claims against the bank or have them assigned to him for the purpose of 
using the same as set-offs, or set off after-matured claims, against the liability to 
the bank. 

The trend of all modern decisions is toward liberality in the allowance of set- 
offs in case of insolvency of the party against whom the set-off is claimed, to the 
end that only the true balance may be required to be paid to the representative of 
the estate of the insolvent. See cases notes to Ann. Cas. 1916D, 599; Funk & Son 
v. Young, 138 Ark. 38, 210 Pac. 143, 5 A. L. R. 79. 


“It is unconscionable that the plaintiff insist that the defendant pay him, and 
then leave the defendant powerless because of plaintiff’s insolvency to enforce his 
claim against the plaintiff.” 24 R. C. L. 861, 862 


We are convinced that the trial court erred, and the judgment is reversed, and 
judgment ordered for appellant. 
Main, C. J., and Tolman, Parker, and Mackintosh, JJ., concur. 
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MISCELLANEOUS. 


POE er at. v. MUNICH REINSURANCE CO. er at. 
(United States District Court, D. Maryland. December 7, 1922.) 
293 Federal Reporter, 764. 


2. INSURANCE—ALLOWANCE OF UNCOLLECTED PREMIUMS AS RE- 

TURN PREMIUMS AND REBATES HELD PROPER. 

A special master’s allowance in a suit by a surety company’s receiver against 
surety’s reinsurer for “return premiums and rebates” was not improper, because 
items included thereunder were in fact uncollected premiums, in view of uncontra- 
dicted evidence that unpaid premiums were classed by insurance companies as “re- 
turn premiums and rebates.” 

(For other cases, see Insurance, Dec. Dig. § 686.) 


3. INSURANCE—RIGHTS OF SURETY AGAINST ITS REINSURER NOT 
PREJUDICED BY CARRYING PROPERTY TAKEN OVER AT EXCES- 
SIVE BOOK VALUATION. 

Where a surety on completion bonds was required to take over the property on 
principal’s default, the fact that it carried its equity in the property on its books 
at a figure in excess of the amount actually realized therefrom did not prejudice 
it, as respects its rights against its reinsurer. 

(For other cases, see Insurance, Dec. Dig. § 686.) 





In Equity. Suit by Edwin W. Poe and others, receivers of the United Surety 

‘ Company, against the Munich Reinsurance Company, a corporation, and Francis 

P. Garven (later Thomas W. Miller), Alien Property Custodian. On respondent’s 

exceptions to a report of a special master. Exceptions overruled, and master’s re- 
port ratified and confirmed. 


Decree affirmed 293 Fed. 766. See, also, 276 Fed. 949. 


Joseph C. France, J. Kemp Bartlett, and Stuart S. Janney, all of Baltimore, 
Md., for plaintiffs. 

R. E. Lee Marshall, of Baltimore, Md., for Munich Reinsurance Co. 

Robert R. Carman, of Baltimore, Md., for Alien Property Custodian. 


Rosse, D. J. Upon coming in of the special master’s report, directed by the de- 
cree of this court passed on the 30th day of January, last, the respondents filed a 
number of exceptions. The first is as to the failure of the special master to credit 
the Munich Reinsurance Company with interest on the sum of $78,154.61 from Octo- 
ber 3, 1913, when it paid that sum under a decree entered by the circuit court of 
Baltimore city. Frankly I am unable to understand upon what this exception is 
based. That money was directed then to be paid, and was then due. The exception 
is overruled. 

[1] The next exception is to the allowance for return premiums in respect to 
business prior to January 1, 1911. This exception is on the theory that an allow- 
ance for this sum should have been included, if it was not, in the decree of the cir- 
cuit court of Baltimore city, heretofore mentioned, and all claims on account of it 
are consequently res adjudicata. As a matter of fact, none of these premiums, as 
I understand it, were returned or allowed for until after the period of accounting 
covered by the decree in question. The exception, therefore, cannot be sustained. 

[2] The third exception is to the allowance of the sum of $67,495.08 as return 
premiums and rebates, because, as the exceptants say, they were not properly “re- 
turned” premiums, but were “uncollected” premiums. The plaintiffs offered evi- 
dence to show that in the dealings of insurance companies, of the class of those here 
before the court, unpaid premiums are classed as return premiums and rebates. 
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The defendants offered no testimony to the contrary, although they had ample op- 
portunity to do so, if they saw fit, and I am therefore constrained to accept that put 
in by the plaintiff as uncontradicted. There is nothing in it unreasonable in itself. 
The third exception is therefore overruled. 

The succeeding 10 exceptions severally deal with items included in the above- 
mentioned $67,495.08, specifying particular objections to each of the items. I have 
examined the evidence upon the items included in these 10 exceptions, and am of 
the opinion that the master was right concerning each and every one of them. So 
far as the evidence disclosed, the United Surety Company, or its receivers, made all 
reasonable effort to collect the premiums in question, and made all the effort and 
incurred all the expense in the matter that any reasonably prudent person, acting 
for himself and another, would have been justified in doing or incurring. 

[3] The remaining specific exception is as to the allowance of $26,285.85 
There the surety company was surety on certain completion bonds. The principal 
defaulted, and the surety company had to take over the property. For a while it 
carried its equity in the property on its books at a figure $26,285.85 in excess of the 
sum that it actually realized from the property. I see no reason why this particular 
bookkeeping entry should have the effect respondents would give to it. The loss 
was incurred on a surety bond written during the period of the contract, and that is 
all there is of it. 

There is a general exception to the allowance of anything to the plaintiff, which, 
as I understand, again raises the question of the correctness of the decree passed 
some 11 months ago. If there is error in that, it will have to be corrected else- 
where. 


It follows that all the exceptions are overruled, and the master’s report will 
be ratified and confirmed. 
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JEROME HARDWOOD LUMBER CO. v. CONSOLIDATED UNDERWRIT- 
ERS et at. (No. 39.) 


(Supreme Court of Arkansas. Dec. 10, 1923.) 
256 Southwestern Reporter, 68. 


















1. INSURANCE—POLICY CONSTRUED IN FAVOR OF INSURED. 
In construing contracts of insurance or indemnity, courts will resolve all doubts 

as to the meaning of the language used in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — INDEMNITY INSURER HELD NOT LIABLE FOR IN- 
JURY RECEIVED BY ONE NOT RECEIVING COMPENSATION. 


Where E., a former employee of plaintiff, was not paid for services rendered 
on the day when, at plaintiff's invitation, he watched the work in a certain room in 
order to familiarize himself with it, defendant indemnity insurer held not liable to 
plaintiff on a judgment recovered by E. against plaintiff for an injury received on 
that day, where the contract of indemnity applied to injuries received by plaintiff's 
servants in the operation of its business, and while they were being paid a compen- 
sation for their services. 


(For other cases, see Insurance, Dec. Dig. § 435.) 










Appeal from Circuit Court, Drew County; Turner Butler, Judge. 
Action by the Jerome Hardwood Lumber Company against the Consolidated 
Underwriters and others. Judgment for defendants, and plaintiff appeals. Af- 
firmed. 

The Jerome Hardwood Lumber Company brought this action against the Con- 
solidated Underwriters to recover $5,055, alleged to be due on a contract to indem- 
nify it against liability to its employees for bodily injuries sustained while in the 
employment of the plaintiff by reason of its negligence. 
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The material portions of the policy sued on are the following. 


“Consolidated Underwriters do hereby severally agree with the subscriber 
named in the warranties hereof that, whenever, within the contract period, any 
person employed by the subscriber, whose compensation is regularly included in the 
pay roll statements made as provided in the schedule of warranties hereof, shall ac- 
cidentally suffer bodily injuries (including deaths resulting therefrom) by reason of 
the business operations described in the schedule of warranties and conducted at 
locations named therein, then, in that event, the Consolidated Underwriters will 
indemnify the subscriber against loss, subject to the following conditions: 

“Employer’s Liability. A. By reason of the liability imposed by law upon the 
subscriber for damages on account of such bodily injuries so sustained, within lim- 
its expressed in condition N of this contract, but no action shall lie against the Con- 
solidated Underwriters or any subscribers thereat to recover for any loss under this 
condition unless it shall be brought by the subscriber himself for moneys actually 


paid by him in legal tender of the United States in satisfaction of a final judgment 
after actual trial of the issue. * * * 


“Tndorsements. 


“5. The estimated compensations include that of all persons employed, whether 
compensated by salary, wages, for piece work, overtime or allowances, and whethe1 
paid in cash, in whole or in part, in board, store certificates, merchandise, credits, 
or any substitute for cash, at the above locations, for the purpose of the trade or 
business described herein, to whom compensation of any nature is paid, and also 
including president, vice president, treasurer, and clerical force, contractors and 
subcontractors, except as follows: All executive officers, office clerical force, and 
contract logging. 

“6. The subscriber shall file’ at Consolidated Underwriters, not later than the 
twentieth day of each calendar month a complete and accurate written report of all 
compensation earned during the preceding month by all employees not herein spe- 
cifically excluded. If such report is not received, our attorney shall consider our 
pay roll.as an amount equal to our average monthly pay rolls for the preceding 
twelve months or such portion thereof as we have been subscribers hereat, plus 
twenty per cent., for any month delinquent. Nothing herein, however, shall be held 
to waive our attorney’s right to make audits of our pay rolls or our obligation to 


pay for any excess pay roll subject to the conditions of the contract to be based 
hereon.” 


The contract provides that the insurance shall begin on April 30, 1921, and end 
on April 30, 1924. The contract also provides for notice of accidents and of claims 
and suits to be given to the insurer, and for an examination of the insured’s books 
by the insurer, in so far as they relate to the compensation earned during the con- 
tract period, or one year thereafter. 

It appears from the record that the contract of insurance was executed on the 
27th day of April, 1921, and continued in force during the balance of that year. 
The premium was fixed.on the monthly pay roll of the plaintiff and amounted to 
about $250 per month. 

Tim Ezell was employed by the plaintiff, and suffered an injury which happened 
on April 18, 1921. He was never afterwards able to do any work for the company. 
He was carried to the hospital after he received his injury, and advances were made 
by the plaintiff to his family. During the month of May, 1921, his account was 
overdrawn to the amount of $108.65. During the month of June following, $68 
were advanced to him. In July, $36 in credit cupons and $29 in cash were advanced 
to him. Amounts of money were also advanced by the plaintiff to Ezell during the 
month of July, 1921. On the 20th day of July, 1921, Tim Ezell was severely in- 
jured in the boiler room of the plaintiff by a slab pile falling over on him and 
crushing his left leg. At the time Ezell was not actually employed by the company, 
but was convalescing from the injury to his arm which he had received during the 
previous April. He had just returned to the sawmill from the hospital on that 
morning. He was told to watch the engine room as closely as possible in order to 
learn the work and be able to help fix anything in there that might be necessary. 
He was injured in the afternoon of the same day. About two months after he re- 
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ceived the second injury, Ezell brought suit against the plaintiff for damages and 
recovered judgment against it in the sum of $4,500. The defendant was notified to 

— the action, but denied liability under the terms of the policy, and refused to 
0 so. 

Ezell was not carried on the pay roll of the company as an employee after he 
received his first injury in April, 1921. The advances made to take care of him 
after he received this injury were not paid him as wages, and the plaintiff intended 
to deduct the same from whatever amount of money it should pay him as damages 
on account of the first accident. The premium on the policy in the defendant com- 
pany was determined monthly by the amounts paid the employees in the actual ser- 
vice of the company. Ezell was not included in this report. 

The above are substantially the facts proved before the jury. 

The court directed a verdict in favor of the defendant, and, from the judg- 
ment rendered in its favor, the plaintiff has duly prosecuted an appeal to this court. 


Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and Williamson 
& Williamson, of Monticello, for appellant. 
E. B. Kinsworthy and B. S. Kinsworthy, both of Little Rock, for appellees. 


Hart, J (after stating the facts as above). [1] We think the conclusion of 
the circuit court was correct. It is true that in passing upon contracts of insurance 
or indemnity like the one now in hand, courts will iresolve all doubts as to the 
meaning of the language used in favor of the insured. The reason is that the con- 
tract of insurance is made upon the written form of the insurer, and the insured 
has nothing to do with the language of the contract. Home Mutual Benefit Ass’n 
v. Mayfield, 142 Ark. 240, 218 S. W. 371. 

[2] We do not think, however, that the terms of the contract in the instant 
case are ambiguous, and are of the opinion that the claim of the plaintiff does not 
fall within the liability provided for in the contract of insurance as expressed by 
its language. 

It will be noted that in section 5 of the contract of insurance, which is copied 
in our statement of facts, that the estimated compensation includes that of all per- 
sons employed, whether compensated by salary, wages, for piece work, overtime, or 
allowances, and whether paid in cash or otherwise. . 

The evident purpose of the contract was to include within the terms of the pol- 
icy all employees employed by the plaintiff to whom compensation of any kind was 
paid. The word “compensation,” is evidently used as an equivalent for recompense 
for services rendered to the plaintiff in the operation of its business by its em- 
ployees. Ezell was first injured in April, 1921. We do not think he thereafter re- 
ceived any compensation at the hands of the plaintiff for services rendered it in the 
operation of its business. It is true that the representative of the plaintiff speaks 
of his being employed after that time, but he also explains what he meant by the 
use of this expression After he was injured in April, 1921, Ezell was sent to the 
hospital and kept there at the expense of the plaintiff until the morning before he 
was injured in the following July. Advances were made to him from time to time 
to support his family and the representative of the plaintiff states that it was its 
intention to deduct these advances from the sum it should pay him as damages for 
his injury. : 

According to the testimony of Ezell, he left the hospital and went to the mill of 
the company on the morning of the day in July when he received his second injury. 
He was told to go in the boiler room and watch the work there in order to famil- 
iarize himself with it. While watching the work there on the afternoon of the same 
day, he was injured by a pile of slabs falling on him. He was not being paid for 
the services that he was rendering the plaintiff on that day. According to his tes- 
timony he was merely there at the invitation of the plaintiff to watch the work; 
hence he was not receiving compensation within the meaning of the policy at the 
time he received his second injury. 

As we have already seen, the evident intention of the parties, as expressed by 
the terms of the contract, was to insure the plaintiff from liability by reason of in- 
juries which its servants might receive in the operation of its business and while 
they were being paid a compensation for their services. Ezell was not working for 
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the company and receiving compensation therefor at the time he received his second 
injury in July, 1921. 
Therefore the defendant was not liable, under the policy sued on, for the injury 
to Ezell, and the circuit court properly directed a verdict in its favor. 
It follows that the judgment of the circuit court was correct, and should be 
affirmed. 
a we 


INSURANCE CO. OF NORTH AMERICA v. SAMUELS. (No. 14539.) 
(Court of Appeals of Georgia, Division No. 2. Nov. 27, 1923.) 
120 Southeastern Reporter, 444. 


(Syllabus by the Court.) 

1. INSURANCE — POLICY MUST BE CONSTRUED MOST FAVORABLY 
TO INSURED; EXCEPTION MUST BE TAKEN MOST STRONGLY 
AGAINST INSURED 
If a policy of insurance is capable of being construed in different ways, that 

interpretation must be placed upon it which is most favorable to the insured. Mass- 

achusetts Benefit Life Ass’n v. Robinson, 104 Ga. 256 (2), 30 S. E. 918, 42 L. R. A. 

261. An exception in a policy of insurance is to be taken most strongly against the 

insured. Empire Life Insurance Co. v. Einstein, 12 Ga. App. 380 (4), 77 S. E. 209. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — THEFT POLICY HELD NOT LIMITED TO BAGGAGE 
NOR TO LOSS WHILE TOURING; THEFT POLICY HELD TO IN- 
CLUDE THEFT OF DIAMOND PIN WHILE INSURED WAS DRIVING 
AUTOMOBILE TO GARAGE. 


A policy of insurance against loss by theft, pilferage, or larceny of personal 
effects such as “wearing apparel, bedding, linens, plate, and plated ware, printed 
books and music, photographs and their frames, musical and scientific instruments, 
photographic apparatus and supplies, toys and games, sportsmen’s implements, toilet 
articles, baby carriages, canes, parasols, umbrellas, clocks, watches, jewelry, trunks, 
suit cases, bags, and other receptacles of travel, the property of the assured or any 
member of the assured’s household, excluding employees, boarders, and guests,” 
wherever the property may be (except in the permanent residence of the assured, or 
in storage, or in any place where assured or any member of the assured’s household 
ordinarily keeps an automobile),” “within and/or in transit the United States and 
countries in the world,’ and providing further that “this policy shall not cover 
household furniture, conveyances and their appurtenances, salesmen’s samples, mer- 
chandise for sale or exhibition, theatrical wardrobe, theatrical properties and ap- 
purtenances, accounts, bills, currency, deeds, evidences of debt, moneys, notes, se- 
curities nor any property specifically or otherwise insured,” will not be construed so 
as to limit the insurance to “baggage,” nor to losses while the insured is “touring,” 
though the policy is entitled a “tourist baggage policy,” there being no stipulation 
elsewhere in the policy which expressly or by necessary implication would so limit 
its provisions. In ascertaining the meaning of the contract, the things expressly in- 
cluded as well as those: expressly excluded may be considered. 

(a) Such a policy as to travel will include protection against loss by theft of 
a diamond pin worn upon the person of the insured while riding in his automobile 
in the driveway leading from the street to his garage (and before reaching the gar- 
age) situated at the rear end of the lot where he was living, without reference to 
whether he was “touring” or returning from a “tour” at the time. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


3. INSURANCE—PLEADING HELD SUFFICIENT TO CHARGE LOSS OC- 
CASIONED BY ROBBERY. 
While an averment in an action upon a policy of insurance, for the loss of a 
diamond pin, that, as the plaintiff ‘was driving his automobile at night into the 
driveway leading from the street to his garage on the lot where he lived, “some 



































458 Insurance Law Journal, Vol. 62. {Mar., 1924 


man unknown to petitioner stopped petitioner, pointed a pistol at him, and took from 
the person of petitioner the said diamond pin,” would be technically insufficient as 
a charge of theft or larceny in a criminal accusation or indictment, it will imply, 
when fairly construed as a pleading in a civil case, not specially demurred to, that 
the plaintiff's loss was occasioned by a robbery. Pen. Code 1910, § 148. 


(For other cases, see Insurance, Dec. Dig. § 635.) 








4. INSURANCE — LOSS BY 
“LARCENY.” 


“Theft” and “larceny” are synonymous. Pen. Code 1910, §§ 151, 152. A rob- 
bery whether by force or intimidation includes theft or larceny. Pen. Code 1910, § 
148; Sledge v. State, 99 Ga. 684 (2), 26 S. E. 756. <A loss by robbery is a loss by 
theft or larceny (though the converse would not be true), and is none the less so 


because in the offense of robbery there are elements additional to those necessary 
to constitute theft or larceny. 


ROBBERY HELD LOSS BY 





“THEFT” OR 


(For other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second Series, Lar- 
ceny; Theft.) 


5. INSURANCE — ORDINARY MEANING OF WORDS MUST BE TAKEN 
IN DETERMINING INTENTION OF PARTIES. 
In the construction of a contract, the words used therein will generally be ac- 
cepted in their usual and common signification. Civil Code 1910, § 4268 (2). In 
construing a contract of insurance, the intention of the parties, as in other cases, 
must be sought for in accordance with the true meaning and spirit in which the 
agreement was made and expressed in the written instrument, and the ordinary and 
legal meaning of the words employed must be taken into consideration. North 
British, etc., Insurance Co. v. Tye, 1 Ga. App. 380 (1), 58 S. E. 110. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 





6. INSURANCE—‘RESIDENCE” WITHIN THEFT POLICY DEFINED. 
The word “residence,” as used in the stipulation against liability for loss of any 
of the property while “in the permanent residence of the insured,” accepted in its 
ordinary signification, as it should be, no other intention of the parties appearing, 
implies the plaintiff’s dwelling or the house or building in which he lives or resides. 
See Webster’s Unabridged Dictionary. The provision of Pen. Code 1919, § 146, 
in reference to burglary, that “all outhouses contiguous to or within the curtilage 
or protection of the mansion or dwelling house shall be considered as parts of the 
same,” or any legal definition of the word “dwelling” as extending to the limits of 
the curtilage, attaches thereto a special or technical meaning peculiar to the law, 
which should not be applied in construing contracts, unless it is apparent that such 
was the intention of the contracting parties. See North British, etc., Insurance Co. 
v. Tye, 1 Ga. App. 380 (1), 58 S. E. 110. It follows that under the averments of 
the suit the loss did not occur in the plaintiff’s residence nor in any of the excepted 
places. 
(For other cases, se Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second Series, Resi- 
dence. ) 


7. SUFFICIENCY OF PETITION. 
The petition sufficiently averred a loss by theft or larceny of property included 
within the protection of the policy, at a place and under circumstances where the 


company would be liable. A cause of action is set forth, and the court did not err 
in overruling the motion of the defendant insurer to dismiss the petition. 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. ; 
Action by Adolph Samuels against the Insurance Company of North America 
Judgment for plaintiff, and defendant brings error. Affirmed. 

















Misc. | Hartford Fire Ins. Co. v. Payne, Agent. 


Smith, Hammond & Smith, of Atlanta, for plaintiff in error. 
Branch & Howard, of Atlanta, for defendant in error. 


BELL, J. Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 


————__- aoe 


HARTFORD FIRE INS. CO. v. PAYNE, Acent. (No. 35576.) 
(Supreme Court of Iowa. Dec. 11, 1923.) 


196 Northwestern Reporter, 48. 


4. INSURANCE—INSURER HELD NOT ENTITLED TO RECOVER FROM 
CARRIER ON ASSIGNED CLAIM FOR LOSS TO HOGS IN TRANSIT. 
Where an insurance policy on hogs in transit, providing that if insurer paid 

loss thereunder, acceptance of payment by insured would assign claim for loss 

against carrier, was issued in contemplation of an interstate shipping contract, under 

Carmack Amendment (U. S. Comp. St. §§ 8604a, 8604aa), and U. S. Comp. St. § 

8563, which provided that carrier should have benefit of any insurance effected on the 

shipment so far as provision for such benefit did not avoid the insurance, insurer, 

after payment of loss, could not recover from carrier because the insurance inured 

to carrier’s benefit, and, loss having been paid to shipper under the policy, he could 

not have recovered from carrier, and hence carrier was not liable to his assignee. 
(For other cases, see Insurance, Dec. Dig. § 607.) 


Appeal from District Court, Pottawattamie County; O. D. Wheeler, Judge. 

The plaintiff issued a policy of insurance upon certain stock transported by a 
common carrier. The stock was lost, and plaintiff paid the amount of the insurance 
to the insured, and now sues on an assignment of the rights of the insured against 


the carrier. A demurrer to plaitiff’s petition was sustained, and plaintiff appeals. 
Affirmed. 


C. G. Myers, of Chicago, Ill, Rosewater & Mecham, of Omaha, Neb., and 
J. A. Williams, of Council Bluffs, for appellant. 
Tinley, Mitchell, Ross & Mitcheli, of Council Bluffs, for appellee. 


FAayYvILLE, J. Appellant’s petition alleges in substance, that on or about the 3d 
day of August, 1918, one Murphy delivered to the Wabash Railroad Company cer- 
tain carloads of hogs for transportation from South Omaha, Neb., to St. Louis, 
Mo. Seventeen of said hogs were lost in transit. The shipper insured said hogs, 
while in transit, in appellant company, which paid the loss under its policy. The 
shipper assigned his rights against the carrier to the appellant, and this suit is 
breught to recover the damages for the loss of said animals. 

The written contract of shipment provided as follows: 


“Any carrier or party liable on account of any such loss, injury, or delay shall 
have the full benefit of any insurance that may have been effected upon or on ac- 


count of said live stock, so far as this shall not avoid the policies or contracts of 
insurance.” 


The insurance policy that was ‘issued by appellant provided that it insured the 
hogs “while in transit from Omaha, Neb., to St. Louis, Mo.” The policy specified 
the cars in which the hogs were to be shipped, and that they were to go via the 
Wabash Railroad Company. It also provided that the liability of the insurance com- 
pany “shall begin as to all live stock insured hereunder upon the completion of the 
loading thereof.” The policy of insurance also provided: 


“Sec. 5. It is also agreed that the assured, in claiming and accepting payment 
for any loss or damage under this policy, thereby and by that act assigns and trans- 
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fers to this company all right to claims for such loss and for damage against any 
person or persons, vessel, town, or corporation, or any government, and shall prose- 
cute therefor at the charge of and and for account of this company, if requested; 
the sum recovered to inure to the benefit of this company to the extent, however, 
only of the amount of the loss or damage and the attendant expenses of recovery 
paid and incurred by this company. The assured shall also promptly and within 
three (3) days after receipt of request for same furnish to this company live stock 
contracts and any other papers, declarations, or information which may be by it 
requested. Tailure so to do, or any act of the assured, whether before or after a 
loss, waiving or transferring or tending to defeat or decrease any such claim against 
any person or persons, vessel, town, or other corporation, or any government, shall 
be deemd to be a violation of the terms of this contract and shall void this con- 
tract as to any shipment or shipments of live stock concerning which such act of the 
assured may have been performed. Furthermore, if in such case any sum or sums 
shall have been paid by this company on account of such loss or damage or if any 
expense shall have been incurred for the recovery of same, all of such sum or sums 
shall be recoverable against the assured and shall be a lien upon all live stock at any 
time insured hereunder.” 


{1] Under these contracts of insurance and of shipment the question arises as 
to whether or not appellant, upon payment of the loss to the insured, and being sub- 
rogated to the rights of the insured against the carrier, can recover against the car- 
rier; or whether, under said contracts, the insurance therein provided for inures to 
the benefit of the carrier under the contract of shipment, and hence there is no lia- 
bility to appellant. Of course, no question is raised of the primary liability of the 
carrier to the shipper for the loss sustained to the stock in transit. The carrier did 
not, and could not, limit its liability for such loss. This is elementary 

[2] it is undoubtedly true that the carrier could not enter into a contract with 
the shipper by which the shipper would be required to take out insurance upon the 
stock for the benefit of the carrier, which would be, in effect, requiring the shipper to 
indemnify the carrier from liability for its own negligence. Such a contract between 
the shipper and the carrier would be against public policy and void. Willock v. P. 
R. R. Co., 166 Pa. 184 30 Ati. 948, 27 L. R. A. 228, 45 Am. St. Rep. 674; The 
Hadji (C. C.) 20 Fed. 875. 

[3] This rule, however, does not prevent the carrier from entering into a con- 
tract with the shipper that, in the event the shipper does take out and carry insur- 
ance on the shipment, such insurance shall inure to the benefit of the carrier in the 
event of loss to the property. It is one thing for a carrier to require a shipper to 
take out insurance which shall inure to the benefit of the carrier; it is quite another 
-thing to provide by contract that the carrier shall have the benefit of such insurance 
as ‘the shipper may see fit to carry upon the shipment. Contracts of the latter class 
are valid. Merc. Mut. Ins. Co. v. Calebs, 20 N. Y. 173; Phoenix Ins. Co. v. Erie 
& Western Trans. Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 873; Fayerweather v. 
Phoenix Ins. Co., 118 N. Y. 324, 23 N. E. 192, 6 L. R. A. 805; Michie on Carriers 
vol. 1, § 1024; Joyce on Insurance, vol. 5, § 3548. 

[4] If the contract of shipment does no more than provide in effect that, in the 
event the shipper carries insurance upon the shipment, if loss occurs the benefit of 
such insurance shall inure to the carrier, such contract would be valid on its face 
and enforceable. Under the Carmack Amendment (U. S. Comp. Stat. §§ 8604a and 
8604aa) the carrier was required in this case to issue a receipt, bill of lading, or 
contract covering this interstate shipment and under the Interstate Commerce Act, 
as amended (U. S. Comp. Stat. § 8563) all interstate shipping contracts are re- 
quired to be uniform and without discrimination to shippers. 

The contract of shipment in this case was issued in pursuance of these statutes 
and was a valid instrument. Appellant issued its policy of insurance on the stock 
about to be shipped in this interstate shipment. Under the terms of the policy its 
liability did not attach until completion of the loading of the stock and while the 
same were in transit. Of necessity the policy of insurance was issued subject to the 
terms of the shipping contract. It would have been utterly invalid and worthless had 
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not a shipping contract been issued and the stock loaded and transported thereunder. 

The policy of insurance clearly contemplated the shipment in interstate com- 
merce, and appellant was bound under the law to know that its policy could not 
become valid unless the stock covered thereby was in fact shipped under a contract 
of shipment such as is required by law to be executed in interstate shipments. 

We therefore have a situation where a contract of shipment was issued which 
provided in general terms that, if the shipper should take out insurance upon the 
property to be shipped, in the event of loss such insurance should inure to the benefit 
of the carrier; and there is also issued on the stock so shipped a policy of insur- 
ance covering the property while in the charge of the carrier and in shipment, and 
providing that, in the event of loss being paid under such policy to the assured, all 
right to claims for such loss against the carrier should be assigned and transferred 
to the insurer. 

To put it another way, under the contract of shipment it is provided that the 
carrier is to be surogated to the rights of the shipper as against any insurance that 
may be placed upon the stock shipped. The policy of insurance provides that in case 
of a loss the insurance company shall be subrogated to the rights of the shipper 
against the carrier. 

If the contract of shipment is valid in all its parts under these conditions, then 
appellant cannot recover herein, because the insurance inures to the benefit of the 
carrier, and the loss having been paid by the insurance company the carrier cannot 
be held liable to the shipper, and therefore cannot be liable to the insurance company 
as assignee of the shipper. In a sense it may properly be said that the contract of 
insurance was “subject to” the provisions of the contract of shipment. As already 
pointed out, the insurance policy could have no efficacy or validity unless the con- 
tract of shipment was entered into and the stock loaded and transported thereunder. 
The thing the appellant undertook to insure was stock in transit under a contemplated 
interstate shipment which, by law, must be under written contract. The contract of 
shipment provided by its terms that, if any insurance should be taken upon the stock 
by the shipper, in the event of loss such insurance should inure to the benefit of the 
carrier. 

It was in such a situation that appellant undertook to insure the property while 
the same was in transit and under the charge of the carrier. Having paid the loss 
which occurred to the shipper, by assignment it stands in the shipper’s shoes and 
now seeks to recover from the carrier. The shipper, if bringing such suit, would be 
at once confronted with the terms of the shipping contract which provides that the 
loss having been paid by the insurance company should inure to the benefit of the 
carrier and reeovery could not be had. 


It is the contention of appellant, however, that in the instant case, by the very 
terms and provisions of the respective contracts, this general rule does not apply and 
that appellant can recover notwithstanding the provisions of the shipping contract. 
The particular clause relied upon by appellant, in the contract of shipment, in the 
provision that the carrier shall have the full benefit of any insurance that may have 
been effected upon or on account of the livestock, “so far as this shall not avoid the 
policies or contracts of insurance.” 

The contention of appellant is that the clause, “so far as this shall not avoid 
the policies or contracts of insurance,” in section 11 of the shipping contract, in effect 
eliminates the whole of section 11 from the contract. Appéllant says the primary 
question is “whether or not the defendant contracted with the shipper for the benefit 
of the specific kind or class of insurance which the plaintiff company issued to the 
shipper and which is involved in this action.” 

We do not think the clause in the shipping contact can be construed to’ be a 
clause providing that the shipper should procure any specified kind or class of in- 
surance. Of course, the carrier could not get any of the benefits of void insurance, 
and the clause in the contract on which appellant relies does no more than provide 
that the carrier shall receive the benefits of any valid insurance that the shipper may 
take out upon the property, in so far as such provision of the contract shall not 
avoid the contract or policy of insurance. The policy in -uestion has not been 
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“avoided” under this provision of the shipping contract. 
to be valid, and the loss thereunder has been paid. 

There was nothing in the contract of shipment that required the shipper to take 
out any policy of insurance of any kind or class. It was merely provided that if the 
shipper did take out a policy of insurance the shipper should have the benefit of it, 
in so far as that provision of the shipping contract did not vitiate any such policy. 

Much is said in argument about the decision of this court in Adams v. Hartford 
Fire Ins. Co., 193 Iowa, 1027, 188 N. W. 823, 14 A. L. R. 182. The opinion in that 
case is in no way determinative of the question in the instant case. In the Adams 
Case suit was brought by the shipper to recover on a policy of insurance. It was 
contended by the insurance company that it was not liable to the shipper because of 
a provision in the shipping contract to the effect that the carrier should have the 
fuil benefit of any insurance that may be effected upon the live stock, “so far as this 
shall not avoid the policies or contracts of insurance.” It was held upon demurrer 
to the answer that the shipper under such contract could recover against the insur- 
ance company, and that the said clause in the shipping contract did not deprive the 
shipper of his right of recovery against the insurance company under its policy of 
insurance. It is true that in the opinion in said case, by way of dictum, we entered 
into some discussion of the respective rights of the shipper and the insurance com- 
pany as against the carrier, but the sole question decided in that case was that under 
such a policy of insurance and contract of shipment as exists in the instant case the 
shipper could recover on the policy of insurance as against the insurer. 

Were this an action between the insured and the insurance company, the deci- 
sion in the Adams Case would be controlling, but no such situation is presented here, 
In the Adams Case we held that the policy of insurance was not invalid and void and 
that the same could be enforced by the insured against the company. No question is 
raised in this case as to the validity of the policy of insurance as between the in- 
sured and the insurer. Its validity has been recognized, and the amount due under 
the policy has been paid. The policy was written to meet a condition wherein it was 
already expressly provided by the contract of shipment that, in the event any policy 
was written on the stock to be shipped, it should inure to the benefit of the carrier. 
This contract between the shipper and the carrier was valid and must be upheld. 

Appellant was bound to take the situation as it found it, and it cannot deprive ' 
the carrier of the rights which it had under the terms of the contract of shipment 
with appellant’s assignor, the shipper. The rights of the appellant are no higher 
than those of the shipper, and it cannot avoid the provisions of the contract between 
the shipper and the carrier. Under the terms of said contract the shipper could not 
recover in this case from the carrier because he has been indemnified for the loss 
sustained by reason of the payment thereof by the insurance company and, under his 
contract, this inured to the benelit of the carrier. The insurance company, standing 
in. the shipper’s shoes, can have no greater right than he had, and therefore cannot 
recover in this case. 

The court did not err in sustaining the demurrer to appellant’s petition, and the 
judgment appealed from must be affirmed. 
Preston, C. J., and Arthur and Evans, JJ., concur. 


It has been acknowledged 
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CEDAR RAPIDS NAT. BANK v. AMERICAN SURETY CO. OF NEW YORK. 
(No. 35107.) 
(Supreme Court of Iowa. Oct. 19, 1923.) 

195 Northwestern Reporter, 253. 
INSURANCE—OBTAINING MONEY FROM BANK BY CHECK HELD NOT 

“THEFT”; “FALSE PRETENSES.” 

Where one deposited money with bank and presented checks at the windows of 


two paying tellers, both being honored by reason of the diversion of the attention of 
one teller, each check equaling the amount of the deposit, the money was obtained by 
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the cashing of the second check by “false pretenses,” and not by “theft,” within the 
meaning of a policy of insurance. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

(For other definitions, see Words and Phrases, First and Second Series, False 
Pretense; Theft.) 


Preston, C. J., and Weaver, J., dissenting. 


Appeal from District Court, Linn County; F. L. Anderson, Judge. 

Action upon a policy of insurance whereby the defendant insured the plaintiff 
bank against loss by theft. Plaintiff sustained a loss of $6,200. The disputed ques- 
tion is whether it was a loss by theft. At the close of the evidence there was a 
directed verdict for the plaintiff. The defendant appeals. Reversed. 


C. E. Richmann and Grimm, Wheeler & Elliott, all of Cedar Rapids, for appel- 


lant. 
Barnes, Chamberlain, Hanzlik & Thompson, of Cedar Rapids, for appellee. 


Evans, J. The plaintiff carried a policy of insurance issued by the defendant 
whereby the plaintiff was insured against losses from various causes. The only pro- 
vision of the policy necessary to be set forth for the purpose of this case is the fol- 
lowing : 


“B. Through robbery, burglary, theft, holdup, destruction or misplacement, while 
the property is within any of the insured’s offices covered hereunder, whether ef- 
fected with or without violence, or with or without negligence on the part of any of 
the employees.” 


Also: 


“E. This bond does not cover any loss caused from an overpayment by a teller 
to a customer.” 


For the purpose of our consideration of the questions presented, we adopt the 
statement of facts contained in the brief of appellee as follows: 


“The appellee, Cedar Rapids National Bank, is a national banking corporation, 
with its principal place of business in the city of Cedar Rapids, Linn county, Iowa, 
engaged in the banking business in that city. The appellant, American Surety Com- 
pany of New York, is a corporation organized under the laws of the state of New 
York. 

“On the 10th day of December, 1912, the appellant issued to the appellee a cer- 
tain bond, known as a banker’s blanket bond, whereby it undertook to indemnify the 
said appellee against certain losses occurring in its banking house in said city of 
Cedar Rapids, Iowa, to wit: ‘robbery, burglary, theft, holdup, destruction or mis- 
placement.’ 

“On the 20th day of January, 1921, a person calling himself Chas. E. Boyer 
called at the plaintiff’s bank, stating that he desired to open an account. He con- 
ferred with the vice president, Martin Newcomer, and stated that he was a traveling 
salesman who had just moved to the city, and that he had taken an apartment in 
the Brown Apartments. He deposited on this occasion the sum of $6,875 in cur- 
rency. 

“There were three paying tellers and four teller’s cages along the northerly 
end of the bank, the bank room being about 120 feet long. On the following day, 
January 21st, Boyer personally cashed two checks, one for $300 in the morning, and 
later on said date one for $375. The cage occupied by Julius Richter was the west- 
erly cage. On Saturday, the 22d day of January, 1921, about 11:30 a. m, a rush 
hour, while the bank was crowded with customers, said Boyer came to the cage of 
the teller Julius Richter, and presented a check payable “to cash” in the amount of 
$6,200. Richter, not knowing the state of Boyer’s account, went to the bookkeeper 
and ascertained that he had sufficient funds in the bank to cover said check, and 
therefore paid to Boyer the sum of $6,200 in currency. While he was paying out the 
the money to him, a telephone message came to the bank stating that Richter was 
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wanted at once at St. Luke’s hospital on account of a serious accident which had 
happened to his family. The telephone operator receiving the message, failing to get 
Richter by telephone, sent one of the bookkeepers to notify him. Richter, having 
paid Boyer the money, receiving this urgent terrifying message, immediately locked 
his cage, leaving the paid check therein, and left hastily for the hospital . without 
notifying any one that he had cashed the check. The bank closed at 12:30 on Sat- 
urdays. 

“Immediately after Richter left Boyer presented a second check for $6,200 to 
the teller Leinbaugh in the easterly cage, who took it to the vice president, New- 
comer, to verify the signature. Newcomer knew nothing of the previous check 
cashed by Richter, so inquired of the bookkeeper, Mrs. Grace M. Collingwood, the 
same one previously consulted by Richter, as to whether or not the deposit was in 
currency or checks. She informed him that the deposit was in currency, and he 
told the teller Leinbaugh the check was all right. Thereupon the teller Leinbaugh 
paid the second check for $6,200 to Boyer, who immediately decamped with the 
money thus secured. 

“The bookkeeper, Mrs. Collingwood, testified that she saw Richter hastily leave 
the bank, and heard one of the girls say in the bank that some of his family had 
been hurt, and that he had been called to the hospital. When Newcomer made in- 
quiry in reference to the check, which was within a minute or two after Richter 
had spoken to her about it, she assumed that it was in reference to the first check 
for the same amount, and that the departed teller had turned it over to the other 
teller, Leinbaugh, to take care of for him, on account of the supposed accident. 
The bank did not discover, until Richter returned to the bank, that both checks had 
been paid. They immediately informed the police, and every effort was made to 
apprehend Boyer, but he made good his escape. They learned upon inquiry that he 
had never had an apartment in the Brown Apartments, and no trace of him was 
found. The telephone operator who received the message at the bank testified she 
was familiar with the voice of the customers of the bank, and that the voice of the 
person calling in with the message for Richter was strange to her; that the person 
appeared greatly excited, and fairly shrieked into the phone, and conveyed the im- 
pression of great urgency, and then immediately rung off. The whole. transaction 
was a trick to secure possession of the $6,200 for the purpose of stealing the same. 
The plaintiff, as a part of his main case, offered to show that Boyer, under the 
name of R. L. Norris, attempted this same trick upon the Fourth National Bank at 
Atlanta, Ga.; that he was apprehended in the act of doing the same, but that he 
made his escape from the officers by jumping out of a lawyer’s window, whom he 
had been permitted to consult, and has never been heard of since. The testimony 
concerning the Atlanta attempt was excluded by the court upon objection by the de- 
fendant. 

“The- whole transaction took place in about two minutes, when the bank was 
crowded with customers at a rush hour, and all the facts unmistakably show that it 
was a scheme boldly planned and skillfully executed to secure possession of the 
bank’s money with the intention of stealing it and carrying it away. It was the 
well-known crime of larceny by trick which has been the subject of many deci- 
sions. 


We deem the evidence quite conclusive, and appellant does not contend other- 
wise, that Boyer acted with fraudulent intent and with criminal purpose to possess 
himself of the money of the plaintiff to which he was not entitled. In order to 
recover, it was incumbent upon the plaintiff to show that Boyer, the wrongdoer, 
was guilty of theft by reason of the means adopted by him to obtain the money. 
The contention for the defendant is that he was guilty of obtaining money by false 
pretenses, and that he was not guilty of theft. This is the disputed question pre- 
sented. Theft is the equivalent of larceny. It is denominated by the latter term 
in our criminal statutes. Our statutes also define the crime of obtaining property 
by false pretenses. These are separate and distinct offenses. When the larceny is 
accomplished by a trick, they approach each other in close similarity. Even then a 
well-defined distinction is maintained. The latter offense is defined by section 5041 
of the Code, which is a part of the chapter on “Cheating by False Pretenses.” 

Under our previous holdings, if the wrongdoer by false pretenses or trick in- 
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duce the injured party to surrender to him the possession of the property without 
any intent of the injured party to pass the title of such property to the wrongdoer, 
and if the wrongdoer so obtain possession of the property with intent to appropri- 
ate the same to his own use, then the crime thus committed is a larceny by trick. In 
such a case the fraudulent inducement is deemed the equivalent of a trespass and 
of a felonious taking, which is an essential element of the crime of larceny. On the 
other hand, if the wrongdoer fraudulently induce the injured party to surrender to 
him not simply the temporary possession of the property, but the absolute title and 
possession of the property, then his offense is that of obtaining property by false 
pretense, and not that of larceny. To put it in another way, if the owner of the 
property be induced by a fraudulent trick to loan it to the wrongdoer for tempo- 
rary use and return, and if the wrongdoer so borrow the same with intent to ap- 
propriate to his own use, and does so appropriate the offense is larceny. On the 
other hand, if the owner be thus fraudulently induced to sell or trade his property 
and to part with it absolutely to the wrongdoer, the offense is that of obtaining 
property by false pretense. In State v. Loser, 132 Iowa, 427, 104 N. W. 339, we 
said: 


“But, in view of the allegations of the indictment and the charge as given by 
the court, it was important that the crimes of larceny and of cheating by false pre- 
tenses be clearly distinguished. That there is a distinction between the two is ap- 
parent, although they are in some respects similar in character. The distinction 
is this: If the false pretenses induce the owner to part with his property, intending 
to transfer both title and possession, the crime is cheating by false pretenses. If, 
on the other hand, one by fraud, trick, or false pretense induces the owner to part 
merely with the possession of his property, there being no intent to pass the title, 
and the party who receives it took it with intent fraudulently to convert it to his 
own use, the crime is larceny. State v. Edwards, 51 W. Va. 220, 41 S. E. 429, 59 L. 
R. A. 465; State v. Hall, 76 Iowa, 85; People v. Morse, 99 N. Y. 662, 2 N. E. 45. 
The distinction depends largely, if not wholly, upon the intent of the prosecutor. 
State v. Anderson, 47 Iowa, 142; State v. Hall, supra; People v. Rae, 66 Cal. 423, 
6 Pac. 1, 56 Am. Rep. 102; 1 Wharton, Criminal Law, § 1179; Loomis v. People, 
67 N. Y. 329, 23 Am. Rep. 123.” 132 Iowa, 429, 104 N. W. 340: “If the prosecutors 
did not intend to part with the title but delivered the posession for a temporary 
purpose, and defendants took and fraudulently converted it, they were guilty of lar- 
ceny, and not of the crime of cheating by false pretenses. State v. Anderson, supra.” 


In State v. Dobbins, 152 Iowa, 638, 132 N. W.. 807 (42 L. R. A. [N.. S.] 735), 
we said: 

“That a felonious taking is necessary to constitute larceny and that, generally 
speaking, a taking which is accomplished with the consent or acquiescence of the 
owner of the property is not felonious, will be readily conceded, but where such 
consent is obtained by fraud or trick with promise to return the property after it 
has served some temporary use or purpose, but with the secret intention on the part 
of the receiver to convert it, then, as has already been said, the fraud. supplies the 
place of trespass in the taking, and the offense committed is larceny. Says the 
California court: ‘Consent to deliver the temporary possession is not consent to 
deliver the property in a thing, and if a person, animo furandi, avail himself of a 
temporary possession for a specific purpose obtained by consent, to convert the 
property in the thing to himself. and defraud the owner thereof, he certainly has 
not the consent of the owner. He is acting against the will of the owner, and is a 
trespasser.’ People v. Rae, 66 Cal. 423, 6 Pac. 1, 56 Am. Rep. 102. The rule as 
thus stated has been frequently recognized in cases substantially like the one we 
are now considering, and is too manifestly just and wholesome to require further 
discussion at our hands.” 


To the same effect see State v. Anderson, 47, Iowa, 142; State v. Hall, 76 
Towa, 85, 40 N. W. 107, 14 Am. St. Rep. 204. Recognizing this distinction between 
the two offenses, was the offense of Boyer that of larceny or that of obtaining 
property by false pretense? Boyer received the money at the hands of Leinbaugh, 
the bank teller. He had fraudulently induced Leinbaugh to believe that he had that 
amount of money still to his credit in the bank. Leinbaugh honored his check with 
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the intent to pay him what was due him from the bank, as Leinbaugh was induced to 
believe. Boyer in fact had no right to the money which he received. Knowing that, 
he received it, fraudulently intending to appropriate it to his own use. What was 
it that he induced Leinbaugh to do? Did he induce him to part temporarily with 
the possession of the money, or did he induce him to part with the money abso- 
lutely? The nature of that inducement must be found in the mind of Leinbaugh. 
What was in his mind in that regard? Did he intend simply to loan the money, or 
to part with it temporarily for some temporary use? Did he intend that the money 
should be returned to him? If he did, then the offense was that of larceny by trick. 
We see no possible ground for saying upon this record that Leinbaugh intended any 
qualified delivery of the posession of the money, or that he intended that it should 
be returned to him for any reason, or that he intended to part with the possession 
and to retain the title. Indeed, it appears quite clear that Boyer’s fraudulent trick 
so operated upon the mind of Leinbaugh that he recognized the absolute right of 
Boyer to the money, and in that recognition he paid the money without any nec- 
essary expectation of ever seeing Boyer again. He did not intend a temporary 
possession of the money by Boyer, nor did he intend the creation of a debt by 
Boyer. If Boyer were under prosecution for obtaining the money by false pre- 
tenses, it is inconceivable that he should be deemed not guilty thereof. We see no 
escape from holding herein that such was his offense, and that it was not larceny 
within the meaning of our criminal statutes. 

It may be added that this conclusion is quite consistent with the general char- 
acter of the insurance provided by the policy. Losses resulting through the mis- 
takes of employees or officers, even though induced by fraud, are not, in terms, 
within the scope of the insurance. The quality of mistake of the employees strongly 
characterizes the circumstances of this loss. If the bookkeeper had not been mis- 
taken in her own inference that Boyer was presenting to Leinbaugh the same check 
which he had presented to Richter a moment before, the loss could not have oc- 
curred. 

It is conceded that the policy does not cover losses resulting from the mere 
fraud of third parties, or from the offense of obtaining property by false pretenses, 
and that, unless Boyer’s offense can be classified as larceny, there is no liability 
thereunder for this loss. The judgment below must therefore be reversed. 

Reversed. 

Arthur and De Graff, JJ., concur. 

Stevens, J., concurs in result. 

Faville, J., not participating. 


Preston, C. J. (dissenting). With all due respect for the opinion of the ma- 
jority, I cannot bring myself to the point of concurring in the majority opinion. I 
therefore respectfully dissent. Under the undisputed evidence in the case I think 
Boyer was guilty of larceny rather than obtaining money under false pretenses. I 
shall state my reasons as briefly as I can. 

Under the authorities it is sometimes difficult to determine whether, under a 
given state of facts, a party is guilty of larceny or false pretense. I am inclined 
to think that in some cases a situation might be such as to be either one. 17 R. C. 
L. 8. In some jurisdictions all distinction between the two crimes of obtaining prop- 
erty by false pretenses and larceny has been abolished. Zink v. People, 77 N. Y. 
114, 33 Am. Rep. 589. In some of the old English cases the difference between the 
two is more artificial than real, and rests purely on technical grounds. Much ot 
the nicety is due to the fact that at the time many of the English cases were de- 
cided larceny was a capital felony in England, and the judges naturally leaned to a 
more merciful interpretation of the law. 17 R. C. L. 8 A conviction or acquittal 
of one was a bar to a prosecution for the other. 12 Cyc. 286, note. It has been 
held otherwise in this country. Dominick v. State, 40 Ala. 680, 91 Am. Dec. 496. 
But see State v. Reiff, 14 Wash. 664, 45 Pac. 318. This being so, I am not so sure 
but that the rule ought to apply that there is an ambiguity in the policy, which 
should, under familiar rules, be construed against the party who prepared its own 
contract. But I shall not discuss that feature of the case. 

In this state we have larceny by embezzlements by bailee and other embezzle- 
ments Code, §§ 4841, 4842. See, also, 4844 and 4852. By these sections different 
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kinds of embezzlement are made larceny. See, also, sections 4839 and 4838. The 
last section makes it larceny to falsely personate another. To falsely personate an- 
other would clearly be falsely pretending to be another— a fals pretense. In Beasley 
v. State, 138 Ind. 552, 38 N. E. 35, 46 Am. St. Rep. 418, a conviction for larceny 
was sustained where defendant by threats, and at the point of a pistol, compelled 
the owner to part with the money against her own free will, thus placing the parting 
with possession on the same footing as though there had been a promise or trick. 
Ordinarily this would be robbery, but there are many cases holding that, when the 
taking is given with consent, which is not a voluntary one, as the result of fear, 
induced by threats, it is a taking without the owner’s consent and a larceny. State 
v. Kallaher, 70 Conn. 398, 39 Atl. 606, 66 Am. St. Rep. 116; 17 R. C. L. 18 In 
State v. Hall, 76 Iowa, 85, 87, 40 N. W. 107, 108 (14 Am. St. Rep. 204), we said: 


“If possession is obtained by a trick, artifice, or false pretense, with the feloni- 
ous intent on the part of accused to convert them to his own use, he is guilty of 
larceny. These are familiar rules of the law.” 


In Towns v. State, 167 Ind. 315, 78 N. E. 1012, 119 Am. St. Rep. 501, it was 
held that, which one procured contributions by falsely representing that he was a 
representative of a national organization whose object was to construct homes for 
convicts, and that his mission was to raise funds for such a home, and converted the 
amount contributed to his own use, he was guilty of larceny, and not merely of ob 
taining money under false pretenses. The distinction between larceny by trick and 
obtaining property by false pretense is a narrow one. In both the property is vol- 
untarily relinquished by the owner and possession secured through a trick or false 
pretense, and in both the accused secures the property with intent to convert it to 
his own use. The distinction between the two crimes lies in the intention with 
which the owner parts with the property; if his intention is to invest the accused 
with the mere possession only of the property to his own use, it is larceny. 25 Cyc. 
10, 11; People v. Rae, 66 Cal. 423, 6 Pac. 1, 56 Am. Rep. 102, and other cases cited 
in the note; State v. Loser, 132 Iowa, 419, 427, 104 N. W. 337. But, if the owner 
in parting with the property intends to invest the accused with the title also, the lat- 
ter has committed the crime of obtaining the property by false pretense. 25 Cyc. 
11, and cases; State v. Loser, 132 Iowa, 427, 104 N. W. 337. Ordinarily to consti- 
tute the crime of obtaining money or property by false pretenses there must be a 
false representation of a past or existing fact, knowledge of its falsity, intent to 
deceive, reliance thereon, etc. 25 C. J. 589. The gist of the crime is the falsehood 
of the pretense. U S. v. Watkins, 3 Cranch, C. C. 441, Fed. Cas. No. 16649; State 
v. Merry, 20 N. D. 337, 127 N. W. 83. In State v. Foxton, 166 Iowa, 181, 147 N. 
W. 347, 52 L. R. A. (N. S.) 919, Ann Cas. 1916E, 727, we held that one who is- 
sues a check upon a bank in which he has no account and no funds and no reasona- 
ble expectation that it would be paid he is guilty of obtaining money by false pre- 
tenses, even though no representation was made. There are numerous cases, how- 
ever, holding that such would not be a criminal offense unless some express repre- 
sentation was made. Williams v. State, 10 Ga. App. 395, 73 S. E. 424; Maxey v. 
State, 85 Ark. 499, 108 S. W. 1135, 14 Ann. Cas. 509. In some jurisdictions there 
are special statutes covering this subject. People v. Pindar, 159 App. Div. 12, 144 
N. Y. Supp. 242; Id., 201 N. Y. 191, 104 N. E. 133. It is so in Iowa. Chapter 268, 
37th G. A., covers such a situation preciSely, but this enactment does not make such 
a transaction obtaining money by false pretenses. It simply makes such a trans- 
action a crime. It will be observed that that statute was passed some three years 
after the decision in the Foxton Case, and was wholly unnecessary under that hold- 
ing. In the instant case we have more than the mere passing of a worthless check. 
It is very clear that this entire transaction from the very first was a cleverly laid 
plan by Boyer and a confederate to obtain the money—a trick pure and simple. 
There was not only the presentation of the check, but there was the trick of hav- 
ing some one telephone the teller to come to the hospital at an opportune time, also 
previously designed plan. The cases hold that the correct distinction between lar- 
ceny and obtaining money by false pretenses is that, if by means of any trick or 
artifice the owner of property is induced to part with the possession only, still 
meaning to retain the right of property, the taking by such means will amount to 
larceny; but, if the owner part with not only the possession, but the right of prop- 
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erty or title also, and such is his intention, the offense will be obtaining goods by 
false pretenses. This is the rule of State v. Dobbins, 152 Iowa, 632, 132 N. W. 
805, 42 L. R. A. (N. S.) 735; State v. Ryan, 47 Or. 338, 82 Pac. 703, 1 L. R. A. 
= intention of the owner to part with the possession and with the property. 
oomis v. People, 67 N. Y. 322, 23 Am. Rep. 123, 88 Am. St. Rep. 571, note. It seems 
to me it is idle to say that the officers of plaintiff bank intended to voluntarily part 
with both the possession and title to the money. Clearly they would not pay over $12,- 
400 on the two checks when Boyer had only $6,200 on deposit when the first check was 
cashed, and nothing when the second one was. This would be throwing away $6,200 to 
a stranger without reason for it. There can be no questi.on but that it was Boyer’s 
intention at the outset to secure and convert the money. The possession was ob- 
tained by trick, which it is conceded is the equivalent of trespass. Larceny always 
includes the taking and conversion of property against the will or without the con- 
sent of the owner. It involves a trespass, and there can be no larceny where there 
is a consent to the taking of the property with the intention that the possession and 
title shall pass. 17 R. C. L. 12. Concededly possession obtained by trick is in law 
no possession at all. Some of the cases put it that the taking may be constructive, 
as where the possession is obtained by fraud, trick, or deception. Frazier v. State, 
85 Ala. 17, 4 South. 691, 7 Am. St. Rep. 21, and note. So, too, the consent of the 
owner so obtained is no consent. Possession so obtained is against his will. There 
is a distinction, I think, between money and other forms of personal property, as a 
horse and the like. Money passing from one person to another would not ordinarily 
be subject to identification if the owner sought to follow it. Some of the cases hold 
that a test for distinguishing, in a given instance, between larceny and obtaining 
property, other than money, by false pretenses, is whether the offender could confer 
a good title on another by the sale and delivery of the property. Zink v. People, 77 
N. Y. 114, 33 Am. Rep. 589. 

I think this case comes within the rule announced in State v. Dobbins, cited in 
the majority opinion. Mr. Justice Weaver, who wrote the Dobbins Case, so con- 
sidered it. That was a criminal case and a conviction was sustained. It was there 
said there is a technical distinction between larceny and cheating by false pretenses, 
in that the former crime involves the felonious taking, but that the fraud or trick 
supplied the place of trespass. In that case the money was obtained on the repre- 
sentation that the transaction amounted to a deposit for a certain purpose, and’ that 
the money would be returned. I suppose the significance of the promise to return 
is that, if the possession was given voluntarily, and therefore lawfully, a conversion 
thereafter would not be larceny, but, where the promise is coupled with a previously 
formed design to not return the money, this constitutes the fraud or trick which 
makes the parting with possession unlawful, and the conversion relates back to the 
possession by fraud or trick. But the promise as in that case is not the only way 
such a fraud may be perpetrated. There are many ways in which the same result 
may be accomplished, and with the same effect, without such a promise. In other 
words, that is simply one form of trick. The books are full of cases illustrating 
this where there is no promise. Where one comes lawfully into possession of the 
goods of another, with his consent, a subsequent felonious conversion does not con- 
stitute larceny, because the felonious intent is wanting at the time of the taking. 
17 R. C. L. 12; Smith v. Commonwealth, 96 Ky. 85, 27 S. W. 852, 49 Am. St. Rep. 
287; State v. Coombs, 55 Me. 477, 92 Am. Dec. 610, and note; 17 R. C. L. 12. I 
have tried to show, and it is very clear to me, that in this case Boyer had the feloni- 
ous intent at the very time and before he secured possession of the money. The 
different acts of Boyer prior to the final consummation were a part of the scheme 
or trick. I have cited a number of cases which are not directly in point, but I think 
have a bearing tending to show how closely related larceny is to other crimes, and 
as showing that, even though acts might properly be held to be robbery, larceny 
from the person, embezzlement, and false pretenses, convictions for larceny were 
sustained. The rule of the Dobbins Case has been applied to cases where a person 
takes a piece of money from another to change it and keeps it, with the unlawful 
intent to convert it to his own use, and refuses to deliver the money given him, or 
the change therefor, on demand; and the. fact that the taking was open and from 
the owner is of no consequence if the intent to steal existed. State v. Anderson, 
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25 Minn. 66, 33 Am. Rep. 455, and note; Verberg v. State, 137 Ala. 73, 34 South. 
848, 97 Am. St. Rep. 17, note. This is so for the reason that the delivery of money 
to another for the sole purpose of getting it changed is a parting with the custody 
only, and not the title. So it is in this case, I think. The teller parted with the pos- 
session of the second $6,200 solely because of the trick perpetrated, and this trick 
was not alone the presentation of the check, but the combination of circumstances, 
the telephoning, and so on. The possession would not have been parted with but 
for the trick, and it would seem clear that there was no intention or purpose to part 
with the title thereto. Of course, if possession had not been given it would be im- 
possible to pass title. And we have seen that possession by fraud is no possession. 
The mere manual act of passing over the money because of the trick could not con- 
stitute legal change of possession or change of title, or constitute intent to do so. 
Clearly, had the teller known of the trick, he would not have parted with the pos- 
session, and in that case it could not be maintained with any degree of plausibility 
that the title was parted with, or that it was so intended. If he did not so intend, 
it is larceny. 25 Cyc. 10, 11; People v. Rae, supra; State v. Loser, supra. I 
should have said before that the distinction between the two offenses depends 
largely, if not wholly, upon the intent of the prosecutor. State v. Loser,, supra; 
State v. Anderson, 47 Iowa, 142; State v. Hall, supra. To my mind every element 
of the crime of larceny is present in this case. There is the obtaining possession 
by a trick, which is equivalent to the taking or trespass; it was against the will of 
the owner, and without his consent, because consent obtained by trick is no con- 
sent; there was previously formed design on the part of Boyer; the fraud vitiates 
the whole transaction; it was not the intention to pass title; there was a felonious 
conversion, and intent to steal, and deprive the owner of his property to his injury. 
I think all the circumstances ought to be taken into account, the conduct of Boyer 
prior to the day the last $6,200 was paid, as well as that immediate transaction. I 
have no doubt, and no one can have doubt from the reading this record, that from 
the very first, when the money was originally deposited, it was the intention of 
Boyer to perpetrate just such a fraud. It was a preconceived design on his part 
to secure this money and appropriate it to his own use. The ruse, carefully 
planned from the beginning of the entire transaction, made the use of the second 
check possible; the trap had been already set when the check was presented. Boiled 
down, the proposition is tersely stated thus: If a person with a preconceived de- 
sign to appropriate property to his own use obtains possession of it by means of 
fraud or trick, the taking of it under such circumstances amounts to larceny, be- 
cause in such cases the fraud vitiates the transaction. 17 R. C. L. 13. 

In Rapalje, Larceny and Kindred Offenses, 14, the rule is stated thus: If by 
trick or artifice the owner of property is induced to part with the custody or naked 
possession of it to one who receives the property animo furandi, the owner still 
meaning to retain the right of property, the taking will be larceny. Smith v. People, 
53 N. Y. 111, 13 Am. Rep. 474; Huber v. State, 57 Ind. 341, 26 Am. Rep. 57; 
Loomis v. People, 67 N. Y. 322, 23 Am. Rep. 123; State v. Bryant, 74 N. C. 124; 
Reg. v. Hollis, L. R. 12 Q. B. D. 25; 49 L. T. 572; Walters v. State, 17 Tex. App. 
226, 50 Am, Rep. 128. It is larceny where the defendants so fraudulently conduct a 
gambling game or lottery as to give the prosecutor no chance of winning, and he 
parts with his money through fraud or fear. Rapalje, supra, and cases. A convic- 
tion of larceny is warranted on proof that the defendant went into a shop and asked 
to buy the chattel, but was referred by the clerk to the owner, who refused to sell 
it to him except upon his father’s order, which was not obtained, and thereafter de- 
fendant asked the clerk to be shown the chattel, which he took and carried away, 
saying to the clerk that he had made it all right with the owner. Com. v. Wilde, 5 
Gray -(Mass.) 83, 66 Am. Dec. 350. If the property is obtained by defendant through 
the connivance of a servant of the owner, the defendant may be guilty of larceny, 
though the servant’s offense is embezzlement. State v. McCartey, 17 Minn. 76. The 
obtaining possession of a soldier’s discharge paper by falsely personating the owner 
held larceny. Commonwealth v. Low, Thach. Cr. Cas. 477. 

A case directly in point, as I think, wherein an insurance company was held 
liable for theft of property, is Overland-Reno Co. v. Indemnity Co., 111 Kan. 668, 
208 Pac. 548. The court there said: 
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“The question in the case is whether the obtaining of the automobile in the way 
described constituted a larceny under the contract of insurance? It provided insur- 
ance against theft, robbery, or pilferage, excepting that committed by persons in the 
household service or employment of the assured. The plaintiff insists the term 
‘theft’ as used is equivalent to larceny, and that, as Dolson fraudulently gained pos- 
session of the automobile by a preconceived plan, with the intention of depriving the 
owner of his property, a theft was committed. As will be observed, the facts 
pleaded are quite similar to those involved in Hill v. North River Ins. Co., 111 
Kan, 225, 207 Pac. 205. That decision, which was made since the judgment in this 
case was rendered, is controlling here. It was decided that: ‘The prevailing rule 
is that any scheme, whether involving false pretenses or other fraudulent trick or 
device, whereby an owner of property is swindled out of it with the preconceived 
intent of the swindler not to pay for it, is classsed as larceny and is punished ac- 


»” 


cordingly’. 


In the Hill Case the provision of the policy was like the policy in the Overland 
Case. The insured was deprived of property by the swindler by means of a pre- 
conceived plan, which involved impersonation, misrepresentation, and fraud. It was 
held that this was a species of theft for which the insurance company was liable. 

It seems to me my conclusion, and appellee’s contention, is sustained by the 
foregoing authorities. See, also, 17 R. C. L. 13, and many cases cited in the note, 
some of which are as follows: Frazier v. State, supra; People v. Rae, supra; 
State v, Kallaher, 70 Conn. 398, 39 Atl. 606, 66 Am. St. Rep. 116; State v. Levine, 
79 Conn. 714, 66 Atl. 529, 10 L. R. A. (N. S.) 286; Harris-v. State, 81 Ga. 758, 7 S. 
E. 689, 12 Am. St. Rep. 355, and note; Slaughter v. State, 113 Ga. 284, 38 S. E. 
854, 84 Am. St. Rep. 242, note; Doss v. People, 158 Ill. 660, 41 N. E. 1093, 49 Am. 
St. Rep. 180; Luddy v. People, 219 Ill. 413, 76 N. E. 581, 3 L. R. A. (N. S.) 508; 
Beasley v. State, 138 Ind. 552, 38 N. E. 35, 46 Am. St. Rep. 418; Williams v. State, 
165 Ind. 472, 75 N. E. 875, 2 L. R. A. (N. S.) 248; Town v. State, 167 Ind. 315, 78 
N. E. 1012, 119 Am. St. Rep. 501; State v. Hall, supra; Commonwealth v. Lannan, 
153 Mass. 287, 26. N. E. 858, 11 L. R. A. 450, 25 Am. St. Rep. 629; Commonwealth 
v. Flynn, 167 Mass. 460, 45 N. E. 924, 57 Am. St. Rep. 472; People v. Shaw, 57 
Mich. 403, 24 N. W. 121, 58 Am. Rep. 372; People v. Miller, 169 N. Y. 339, 62 
N. E. 418, 88 Am. St. Rep. 546; Vought v. State, 135 Wis. 6, 114 N. W. 518, 646, 
32 L. R. A. (N. S.) 234, 128 Am. St. Rep. 1008. See, also, Murphy v. People, 104 
Tl. 528; State v. Skilbrick, 25 Wash. 555, 66 Pac, 53, 87 Am. St. Rep. 784; Smith 
v. Nat. Surety Co., 77 Or., 17, 149 Pac. 1040. 

I would affirm. 

Weaver, J., concurs in this dissent 


> oo 
AMES v. MINNEAPOLIS FIRE & MARINE INS. CO. 

(Supreme Court of Montana. Dec. 4, 1923.) 
220 Pacific Reporter, 747. 


(No. 5322.) 


1. INSURANCE— COMPLAINT HELD TO DISCLOSE DAMAGE TO IN- 

SURED CROP BY HAIL. IN SPECIFIC SUM. 

Allegations in complaint that defendant insured plaintiff’s wheat crop on 160 
acres of described land against loss by hail for $12 per acre, that on June 17, 1920, 
plaintiff suffered partial loss of the crop bv hail, which destroyed 50 per cent. of the 
wheat and that the hail which caused such loss damaged him in the sum of $960, 
disclosed that insured crop was damaged in specific sum. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE—PLAINTIFF’S EVIDENCE THAT ADJUSTER SENT hiM, 
WHOSE ACTS WAIVED PROOF OF LOSS, WAS veFENDANT’S 
AGENT, HELD SUFFICIENT FOR JURY. 

In action on hail insurance policy, on issue as to to the representative capacity of 

S., an alleged agent of defendant, whose acts plaintiff relied on as waiver of re- 
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quired proof of loss, plaintiff's evidence that an adjuster named S. was sent to him 
by defendant, defendant neither offering any evidence to controvert plaintiff nor 
cross-examining him, was sufficient for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


3. INSURANCE— FAILURE TO FURNISH PROOF OF LOSS HELD 
WAIVED. 


Where, in negotiating with insurer’s agents for settlement of hail insurance loss, 
they did not suggest that insured’s failure to furnish proof of loss was relied on by 
insurer, under Rev. Code 1921, § 8145, relating to duty of insurer to promptly object 
to delay in furnishing proofs of loss, failure to furnish proof was waived, notwith- 
standing provisions in the policy withholding from agents power to orally waive 
such proofs. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from District Court, Musselshell County; Geo. A. Horkan, Judge. 
Action by Bert Ames against the Minneapolis Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Snyder, Gale & Richards, of Minneapolis, Minn., and Thomas J. Mathews, of 
Roundup, for appellant. , 
Jeffries & McNaught, of Roundup, for respondent. 


Hotioway, J. Plaintiff instituted this action to recover upon a policy of hail 
insurance, he prevailed in the lower court, and defendant appealed. 

The policy is a standard form, which required notice of loss, proof of loss, and 
contained the following provision, and other provisions of like import: 


“No officer, agent, or other representative of this company shall have power to 
waive any provision of this policy, except such as by the terms of this policy may 
be the subject of agreement indorsed hereon or added hereto. and as to such pro- 
visions or conditions no officer, agent, or representative shall have power or be 
deemed or held to have waived such provisions or conditions until such waiver, if any, 
shall be written upon or attached hereto.” 


There is not any conflict in the evidence. Plaintiff gave the required notice of 
loss but did not furnish proof of loss. He was permitted to recover upon the theory 
that the policy provision for proof of loss had been waived by the insurance com- 
pany. Three questions only are argued in appellant’s brief: 

{1] 1. It is urged that the complaint does: not disclose “that the insured crop 
was damaged in any specific sum.” It is alleged: ; 

That plaintiff and defendant entered into the contract by the terms of which de- 
fendant insured plaintiff’s crop of wheat, growing on 160 acres of land, particularly 
described, against loss or damage by hail to the extent of $12 per acre, or a total of 
$1,920; “that on the 18th day of June, A. D. 1920, the plaintiff suffered a partial 
loss of the said crop hereinbefore described and located on the lands set forth here- 
in, being the wheat described in said policy of insurance hereiubefore set forth and 
insured by the defendant herein, * * * which said loss was occasioned by hail, 
and which said hail destroyed 50 per cent. of the said wheat hereinbefore described, 
being the wheat insured by defendant against loss by hail.” 

It is then alleged: 


“That the said hail hereinbefore mentioned which caused the said loss to the said 
crop of wheat damaged this plaintiff in the sum of nine hundred and sixty dollars 
($960) .” ; 

These recitals demonstrate that this contention is without merit, 

[2] 2. The acts and declarations upon which plaintiff relied as constituting a 
waiver of the provision requiring proof of loss were principally the acts and decla- 
rations of one Slater, who, plaintiff alleges, was the representative of the insuran-e 
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company and the adiuster sent hy the company to adjust this loss. The general denial 
clause contained in the answer raised an issue as to Slater’s capacity, and it is now 
insisted that the evidence is insufficient to charge the defendant company with re- 
sponsibility for Slater’s conduct. As preliminary to the introduction of evidence of 
waiver, the burden was upon plaintiff to prove that Slater was the representative of 
the defendant company. Without objection plaintiff testified: 


“An adjuster was sent to me by the company for the purpose of adjusting this 
loss. That was somewhere around 30 or 40 days—I couldn’t say—it was not later 
than 6 weeks after the loss. The adjuster’s name was Slater.” 


While this evidence is somewhat meager, still the existence and. extent of 
Slater’s authority were matters peculiarly within the knowledge of defendant. It 
did not offer any evidence to controvert that produced by plaintiff, and did not even 
cross-examine plaintiff as to the source or extent of his information concerning 
Slater’s agency. Under such circumstances the rule is well-nigh universal that slight 
evidence will suffice to satisfy the requirements of the rule and meet the burden which 
the law imposes. Nutting v. Kings County El. R. Co., 21 App. Div. 72, 47 N. Y. 
Supp. 327; 2 Jones on Evidence, § 181; 16 Cyc. 936; 22 C. J. 81, 82; 2 C. J. 924, 
note. The defendant, knowing whether Slater was its agent, failed to speak upon 
the subject, and every inference warranted by the evidence adduced should be in- 
dulged against it. Wylde v. Northern R. R. Co., 53 N. Y. 156. We think the evi- 
dence was sufficient to go to the jury. 

[3] 3. It is earnestly insisted, however, that, even though Slater was defendant's 
representative, neither he, nor Pierce, nor Moe (the latter two admittedly defend- 
ant’s adjusters), nor all of them together had or could have authority to waive the 
provision requiring proof of loss, that the contract of insurance in express terms 
withheld that authority, and that the plaintiff is bound by the terms of the contract 
first quoted above. Numerous authorities are cited in support of this contention, 
but they are beside the point. Section 8145, Revised Codes of Montana of 1921, 
povides : 


“Delay in the presentation to an insuer of notice or proof of loss is waived, if 
caused by any act of his, or if he omits to make objection promptly and specifically 
upon that ground.” 


In plaintiff’s negotiations with Slater, Pierce, and Moe there was never a sug- 
gestion, so far as the record discloses, that failure to adjust or pay this claim was 
caused by the absence of proof of loss or that plaintiff's failure to furnish proof of 
loss was relied upon by the insurance company. On the contrary, plaintiff was 
lulled into a sense of security by the acts and declarations of these agents. The 
statute above was intended to prevent just such a fraud as was apparently attempted 
to be perpetrated in this instance. Its provisions were read into and formed a part 
of the contract of insurance, and to whatever extent those provisions conflict with 
the express provision of the policy, the statute is controlling. Reeves v. National 
Fire Insurance Co., 41 S. D. 341, 170 N. W. 575, 4 A. L .R. 1293. 

However, further discussion of this subject is unnecessry. In Snell v. North 
British & Mercantile Insurance Co., 61 Mont. 547, 203 Pac. 521, and Pasherstnik v. 
Continental Insurance Co., 67 Mont. ——, 214 Pac. 603, this court determined the 
matter adversely to defendant’s contention, and it must now be accepted as the rule 
in this state that, notwithsanding the iron-clad clause above, an insurance com- 
pany through its proper agents may waive the provision for proof of loss. 

The judgment is affirmed. 

Affirmed. 

Callaway, C. J., and Cooper, Galen, and Stark, JJ., concyr. 





Kahn v. A“tna Casualty & Surety Co. 


KAHN v. AZETNA CASUALTY & SURETY CO. (No. 48.) 
(Supreme Court of New Jersey. Jan. 7, 1924.) 
123 Atlantic Reporter, 97. 


INSURANCE—THEFT POLICY COVERING “GOLD, SILVERWARE, ETC., 
AND OTHER MERCHANDISE OF LIKE CHARACTER,” HELD NOT 
TO INCLUDE ARTIFICIAL TEETH. 

Under a policy covering all loss by burglary from certain property and a clause 
limiting liability to “gold and silverware, watches, etc., and other merchandise of 
like character,” the general terms must be confined to the class to which their spe- 
cific associates belong, and plaintiff could not recover for porcelain artificial teeth, 
even though their value was great. 


(For other cases, see Insurance, Dec. Dig. § 163[%].) 


Action by Arthur Kahn against the 7Ztna Casualty & Surety Company. Judg- 
ment for plaintiff, and defendant argues rule to show cause. Rule absolute. 


Argued June term, 1923, before Gummere, C. J., and Minturn and Black, JJ. 


Edward A. Markley and Charles W. Broadhurst, both of Jersey City, for the 
rule. 


Isidor Kalisch, of Newark, opposed. 


GuMMe_rE, C. J. This suit was brought on a mercantile safe burglary, policy, 
issued by the defendant company, insuring the plaintiff, who carried on business 
under the name of Empire Dental Laboratory, for all loss by burglary of certain 
property belonging to him, and described in condition S of the policy, provided the 
felonious abstraction of the property was from a certain safe, located on the plain- 
tiff’s premises, and made after entry into said safe by burglars through the use of 
tools, electricity, etc. Condition S of the policy limited the insurance to “gold and 
silverware, watches, jewelry, precious stones, and other merchandise of like char- 
acter while contained in the safe.” 

At the trial the fact of the burglary was clearly proved; and the plaintiff 
claimed a right to recover, not only for certain gold and platinum which had been 
kept in and was abstracted from the safe, but also for a large quantity of material 
which was stored therein and taken therefrom, consisting of a varied assortment 
of artificial teeth, composed of procelain. In support of his claim that the policy 
covered these artificial teeth, counsel for the plaintiff, anticipating that the general 
words of the condition, without more, might be held not to embrace them, called 
witnesses to prove that it was the clear understanding of the parties to the policy 
that these articles were covered by the general words referred to. This testimony 
was admitted over objection, and the defendant then met it by proof negativing the 
existence of such an understanding. At the close of the case, the court left it to 
the jury to find for or against the plaintiff as they should determine the question 
whether or not such an understanding in fact existed, and counsel for the defendant 
- excepted to this instruction. The jury returned a verdict in favor of the plain- 
tiff. 

The principal contention now made in behalf of the defendant is that the words 
used in condition S of the policy do not cover artificial teeth; that the admission of 
parol evidence offered for the purpose of enlarging their scope was legally improper ; 
and that the charge of the court with relation to the effect to be given to it by the 
jury, in reaching a verdict, was harmful error. 

In determining the meaning of a contractual provision like that before us, the 
maxim “noscitur a sociis“ is usually applied; that is, general words following words 
of a more particular character are regarded as limited in their meaning by the for- 
mer. Stated in another way, general terms must be confined to the class to which 
their more specific associates belong. Freeholders of Morris v. Freeman, 44 N. J. 
Law, 631, 633. It is true that the maxim is not applicable where, from a reading 
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of the whole instrument, it is apparent that it was the intent of the parties that the 
general words should not be so limited. Amer. & Eng. Encyc. (2d Ed.) vol. 17, p. 
6. But an examination of the policy in the present case discloses nothing which 
indicates an intent to include in the risk property of a different class from that in 
which gold and silverware, etc., are embraced. It is, however, argued on behalf 
of the plaintiff that, giving the general words used in the clause their normal ef- 
fect, artificial teeth are included therein, for the reason that they are admittedly of 
considerable value. But value alone, it seems to us, cannot be the test; for, if it 
was, then all articles, without regard to their primary characteristics, would be em- 
braced in the covering clause of the policy, if they were valuable, and the use of 
the preceding words designating particular articles of value which have specific 
characteristics would be mere surplusage. In our opinion artificial teeth, although 
useful, valuable, and perhaps ornamental, are not of a like character with watches, 
jewelry, precious stones, or goods made of gold and silver, within the meaning of 
the words used in the policy, giving them their normal significance. 

It is further contended by counsel for the plaintiff that, even if the words used 
in the policy do not, standing alone, indicate a purpose to include artificial teeth in 
the property insured, the testimony introduced at the trial justified the jury in find- 
ing that the parties to the contract intended that the policy should have the scope 
claimed for it by the plaintiff; and that the contention on the part of the defendant, 
that this testimony was not competent for the purpose for which it was introduced, 
is unsound. 

Whether parol testimony is admissible for the purpose of enlarging the scope 
of general words beyond the limits which the context has placed upon them is a 
matter which this court has not heretofore directly decided and upon which there 
is a variance of judicial view. The present case does not now call for a determina- 
tion of that question, the reason being that an examination of the proofs sent up 
with the rule to show cause satisfies us that the verdict of the jury, which was, by 
necessary implication, based upon a finding that an understanding existed that arti- 
ficial teeth were included in condition S of the policy, under the general words 
“other merchandise of like character,” is contrary to the great preponderance of 
the evidence, and, for this reason, cannot be permitted to stand. 

The conclusion reached by us on this phase of the case makes unnecessary a 
consideration of the other reasons advanced by the defendant for setting aside the 
verdict rendered against it. 

The rule to show cause will be made absolute. 


———__ - aoa 


CHERRY CREEK NAT. BANK v. FIDELITY & CASUALTY CO. or NEW 
YORK 


(New York Supreme Court, Appellate Division, Fourth Department. January 11, 


202 New York Supplement, 611. 


1. INSURANCE—WHETHER ENTRY WAS MADE FORCIBLY INTO SE- 
CURELY LOCKED SAFE HELD FOR JURY. 
In an action on a burglary policy, whether an entry into a screw door safe 
was made forcibly, when it was securely locked, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Supreme Court, Thautauqua County. 

Action by the Cherry Creek National Bank against the Fidelity & Casualty 
Company of New York, From a judgment and an order in favor of plaintiff, de- 
fendant appeals. Judgment and order reversed, and new trial granted. 


Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 


Franklin R. Brown, of Buffalo, for appellant. 
Pickard & Bodine, of Jamestown, for respondent. 
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Per CurtaM. [1] The plaintiff’s cause of action is founded on a policy of 
burglary insurance written by the defendant by the terms of which defendant 
agreed to indemnify the plaintiff (under general agreement A) “for all loss of 
money and securities from within any safe or vault to which insurance under this 
policy applies, caused by the felonious abstraction of the same during the day or 
night by any person or persons after forcible entry by such person or persons, or 
any accomplice thereof, into the safe or vault while duly closed and locked.” The 
policy also contains the following clause: 


“Round or Screw Door Safe——The company shall not be liable under general 
agreement A for any loss from within a round or screw door safe, or from within 
any safe containing a round or screw door chest, unless the loss is effected from a 
compartment of such safe which is protected by the round or screw door, nor for 
any loss from any safe containing a steel burglar-proof chest, unless the loss is ef- 
fected from within the said chest after both forcible entry into the safe and forci- 
ble entry into the said chest.” 


The securities which were stolen from plaintiff's bank were taken from inside 
a screw door safe which was equipped with a time-locking device. At the beginning 
of the trial defendant’s counsel conceded the burglary and every element of the 
plaintiff’s case, except that the entry into the screw door safe was made forcibly 
when it was securely locked. The issues presented were therefore necessarily dis- 
tinct and narrow. 

To sustain the plaintiff’s contention that there was an entry by force into the 
safe when locked, testimony was given that on the evening before the burglary the 
time-locking mechanism was wound and set, and that the door of the safe was prop- 
erly screwed down until it was closed and locked, and that the safe was thus se- 
curely closed and locked through the medium of the time-locking apparatus, to re- 
main so until 8 o’clock the following morning, which was concededly later than the 
time when the burglary occurred. The testimony as to the winding and setting of 
the time-locking device, and as to the closing of the safe, was given by persons 
who actually did these things on the evening before the burglary and by witnesses 
who saw the acts done. Counsel for the plaintiff admitted his inability to demon- 
strate the way in which the forcible entry into the safe was made, but offered ex- 
pert testimony as to how such forcible entry might have been accomplished. 

Plaintiff relied upon the proof that the safe was securely locked by the time 
lock to establish inferentially that the entry which was unquestioned, was made by 
force. The defendant, on the other hand, relied upon the absence of substantial 
marks upon the safe, together with opinions of experts, principally employees of 
safe manufacturing and distributing companies, to overcome the plaintiff’s conten- 
tion of a forcible entry. The defendant’s theory that the entry was not forcible 
was necessarily in conflict with the plaintiff's evidence in respect to locking. The de- 
fendant contended that the plaintiff’s employees must necessarily have failed in 
accurate adjustment or setting of the locking mechanism, or in closing the screw 
door completely, so that the bolts took hold. 

[2] These conflicting proofs and theories presented a proper subject for con- 
sideration and determination by the jury. Claims of each party find substantial 
support in the evidence. In our opinion, the verdict for the plaintiff is not contrary 
to the weight of the evidence. The case was, however, close, and it was essential 
that the issues should be determined by an impartial jury upon legal evidence, un- 
influenced by extraneous and prejudicial circumstances. 

We must now. mention some incidents of the trial. In the opening to the jury 
by the plaintiff's counsel, after the issues had been narrowed by the concessions 
above mentioned, the plaintiff’s counsel said: 


“The bank at the time carried two policies divided between two companies, 
One of the companies, the Maryland Casualty Company, who carried a policy, 
has paid its insurance.” 


_ At this point the defendant’s counsel interposed an exception, and on his mo- 
tion the court instructed the jury to disregard the remark. It was not the mention 
of another policy which was serious, but the statement of payment of other insur- 
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ance. No justification can be offered for such statement. Warden v. City of New 
York, 123 App. Div. 733, 108 N. Y. Supp. 305. 

In the final argument to the jury by plaintiff's counsel he used the following 
language: 

“Plaintiff's Counsel: I want to leave that for a minute and talk about those 
vault doors (referring to a vault in which the screw door safe was kept), which I 
forgot about. You know the vault doors were burned, two sets of them. They 
started out very bravely, with shoulders back, heads in the air, and they were going 
to show you about those vault doors; and what they had in mind was that they were 
going to try and establish that the vault doors were not locked, but were burned 
when they were opened, and they originally meant that some of these girls, Miss 
Lake or Smith or some one else, robbed that bank— 

“Defendant’s Counsel: I object to that as highly prejudicial. 

“The Court: They never made any such proposition. 

“Plaintiff's Counsel: I said that that is what they meant to do. 

“The Court: You must be fair. 

“Defendant's Counsel: We stipulated at the opening of the trial. I ask to 
have this declaration a mistrial, for that reason. 

“The Court: No; I will ask the jurors to disregard any such fantastic and 
ridiculous claim as made by the attorney for the plaintiff; that the defense meant 
to charge this to Mr. Crissey, president of the bank. Please don’t let such a silly 
idea find any lodgement in your mind.” 


Finally toward the close of the address the following occurred: 


“Plaintiff's Counsel: * * * I simply want to say to you that I hope and be- 
lieve that this jury is going to place the stamp of its condemnation on the kind of 
practices which have obtained in this case. I think you are going to put the stamp 
of your condemnation upon the defense of lawsuits of this character by outside 
people whose business it is not. What are we going to think when we get denied 
a little insurance which is due us? Have we got to fight to get it? Have we got 
to fight the bank account of all these mighty corporations? 

“Defendant's Counsel: I except to that and renew my motion (to withdraw 
juror and put case over the term). 2 

“The Court: That is directly prejudicial, and referred to for the purpose of 
prejudicing the jury. I really should dismiss this case, and put the case over the 
term, and will do so if this treatment is continued. 

“Plaintiff's Counsel: I except to that term. 

“The Court: I admonish the jurors to pay no attention to that sort of dema- 
gogic remark. 

“Plaintiff's Counsel: I except to that statement. May I give to the jury the 
basis of my charge? 

“The Court: No; you referred to these corporations for the purpose of creat- 
ing prejudice. 

“Plaintiff's Counsel: No; it is for them to get the facts as I understand them. 

“The Court: The time has arrived for the— 

“Plaintiff's Counsel: I will finish in just one word, if you will let me. 

“The Court: Very well. 

“Defendant's Counsel: I except to the denial of my motion to withdraw a 
juror, under the circumstances.” 


These quoted passages do not embody all of the occurrences of this kind upon 
the trial, but they are fair samples of the others, and illustrate sufficiently the con- 
duct of counsel. In our opinion the learned trial court chose apt and vigorous words 
to characterize the conduct. His admonitions to counsel were sound, and should 
have been regarded. His instructions to the jury were well and properly given. 
He did everything to protect the interests of the litigants, short of declaring a mis- 
trial. He expressed his impression that he should also have done that. We agree 
with him that, in view of the serious character of the repeated breaches of the 
rules, the defendant’s motion that a mistrial be declared ought to have been granted. 
Zukas v. Lehigh Valley Coal Co., 187 App. Div. 315, 319, 175 N. Y. Supp. 408. 
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[3, 4] The rule allowing counsel when addressing the jury the widest latitude 
in discussing the evidence and presenting the client’s theories falls far short of au- 
thorizing the statement by counsel of matter not in evidencée, or indulging in argu- 
ment founded on no proof, or demanding verdicts for purposes other than the just 
settlement of the matters at issue between the litigants, or appealing to prejudice or 
passion. The rule confining counsel to legitimate argument is not based on eti- 
quette, but on justice. Its violation is not merely an overstepping of the bounds of 
propriety, but a violation of a party’s rights. The jurors must determine the is- 
sues upon the evidence. Counsel's address should help them to do this, not tend to 
lead them astray. Cattano v. Metropolitan St. Ry. Co., 173 N. Y. 565, 66 N. E. 
563. The law is so insistent that- misleading prejudicial matter shall not be allowed 
to enter jurors’ minds that under certain circumstances the asking of an incompetent 
question for an ulterior purpose, even though the question be not answered, will 
justify the setting aside of a verdict. Cosselmon v. Dunfee, 172 N. Y. 507, 65 N. 
E. 494. Breaches of the rule limiting counsel to a discussion of the evidence have 
become all too frequent of late. It is time that the bar should realize that, when 
counsel in a close case resort to such practices to win a verdict, they imperil the 
very verdict which they thus seek. Graham vy. Graham, 142 App. Div. 131, 126 
N. Y. Supp. 941; National Supply Co. v. Jebb, 142 App. Div. 256, 127 N. Y. Supp. 
52; Harris v. Eakins, 201 App. Div. 257, 194 N. Y. Supp. 187; Loughlin v. Bras- 
sil, 187 N. Y. 128, 79 N. E. 854; Simpson v. Foundation Co., 201 N. Y. 479, 95 N. 
E. 10, Ann. Cas. 1912B, 321; Dimon v..New York Cent. & H. R. R. Co., 173 N. Y. 
356, 66 N. E. 1; Cox v. Continental Insurance Co., 119 App. Div. 682, 104 N. Y. 
Supp. 421; Williams v. Brooklyn El. R. Co., 126 N. Y. 96, 26 N. E. 1048. 

Misconduct was repeated. It cannot be deemed inadvertent or harmless. The 
judgment and order should be reversed upon the facts, and new trial granted, with 
costs to the appellant to abide the event. 

Judgment and ‘order reversed, and new trial granted, with costs to appellant 
to abide event. The said reversal and granting of a new trial are ordered for er- 
rors of fact and as a matter of discretion; justice requiring a new trial. 


a 


MEDLIN v. MASSACHUSETTS BONDING & INS. CO. 
(New York Supreme Court, Appellate Term, First Department. Dec. 12, 1923.) 
202 New York Supplement, 281. 


1. INSURANCE—BREACH OF WARRANTY THAT INSURED HAD SUS- 
TAINED NO PRIOR LOSS BY BURGLARY AVOIDED POLICY. 
Where insured warranted that he had sustained no loss by burglary on the 
premises covered by the policy within five years, the fact that he had sustained such 
a loss within eight months prior to the issue of a burglary policy avoided the policy. 


(For other cases, see Insurance, Dec. Dig. § 286.) 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW WAIVER OF WAR- 
RANTY THAT NO PRIOR BURGLARY HAD OCCURRED. 


Parol evidence that insured gave insurer’s unnamed and unidentified investigator 
information concerning a prior burglary held insufficient to establish a waiver of a 
warranty that no burglary had occurred on the premises within five years. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Simon Medlin against the Massachusetts Bonding & Insurance Com- 
pany. Judgment for plaintiff for $957.74, and defendant appeals. Reversed, and com- 
plaint dismissed on the merits. 


Argued November term, 1923, before Guy, Bijur, ard Delehanty, JJ. 
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Frederic H. Cowden, of New York City (Marshall S. Marden, of ivew York 
City, of counsel), for appellant. 

Goldstein & Goldstein, of New York City (David Goldstein, of New York City, 
of counsel), for respondent. 


Guy, J. Action on a policy of burglary insurance on plaintiff’s dwelling house, 
No. 1868 Eighty-first street, Brooklyn, issued December 22, 1921. The burglary oc- 
curred August 16, 1922. Defense, breach of warranty, in that assured misrepre- 
sented that no prior burglary had been committed within last five years, although a 
prior burglary had occurred within eight months of the issue of the policy. 

[1] The insured in his application warranted the following answer to the eighth 
question : 


“(8) The assured has not sustained any loss or damage nor received indemnity 
for any loss or damage by burglary, theft or robbery at the premises covered hereby, 
or elsewhere, within the last five years, except as herein stated: No.” 


The proof of loss declared: 


“T hereby declare that I have never before suffered loss or damage by burglary. 
theft, or larceny, nor received indemnity therefor except as follows: No excep- 
tions.” 


The insurance broker who placed the policy for the insured was told nothing of 
any prior burglary. Plaintiff testified, over objection and exception, that two days 
after he applied for the policy he toid some unnamed investigator or representative 
of defendant of the prior burglary in the same house; that this was before he re- 
ceived the policy. Plaintiff disclosed the prior robbery to defendant, when asked 
about it after the filing of preofs of loss of the second robbery. 


The breach of warranty that insured had never before suffered loss by burglary 
avoided the policy. Feinstein v. Massachusetts Bonding & Insurance Co., 184 App. 
Div. 233, 235, 236, 171 N. Y. Supp. 589, affirmed 230 N. Y. 621, 622, 130 N. E. 918; 
Bacouby v. U. S. Fidelity & Guaranty Co., 61 Misc. Rep. 75, 76, 113 N. Y. Supp. 20. 

[2] The parol evidence offered by plaintiff as to the information he says he 
gave the defendant’s unnamed and unidentified investigator was insufficient to estab- 
lish any waiver of the warranty that no undisclosed burglary had occurred within 
five years. Massachusetts Bonding Co. v. Thomson, 181 App. Div. 425, 428, 168 N. 
Y. Supp. 973. 

Plaintiff took out his policy through an experienced insurance broker, and there 
was no claim that any one connected with defendant had anything to do with writing 
down his incorrect answer to the eighth warranty. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, with 
costs. All concur. 
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LIFE. 
MUTUAL LIFE INS. CO. OF NEW YORK vy. ROSE et ux. 
(United States District Court, E. D. Kentucky. October 13, 1923.) 
294 Federal Reporter, 122 
3. INSURANCE — RESCISSION BY INSURER EFFECTIVE UNDER IN- 

CONTESTABLE CLAUSE IN LIFE POLICY. 

Under a provision of a life policy that it shall be incontestable after two years 
from its date of issue, except for nonpayment of premiums a rescission may be ef- 
fected by the insurer for false representations in the application by tendering back 
premiums paid and demanding surrender of the policy within the two years, and 
such rescission may be the basis for a suit for cancellation, or of a defense to an 
action on the policy after the expiration of the two years. 

(For other cases, see Insurance, Dec. Dig. § 247.) 


In Equity. Suit by the Mutual Life Insurance Company of New York against 
Grover C. Rose and wife. On motion to dismiss bill. Denied. 


Bruce, Bullitt & Gordon, of Louisville, Ky., for plaintiff. 
Burnam & Greenleaf, of Richmond, Ky., for defendant. 


Cocuran, D. J. This cause is before me on defendants’ motion to dismiss the 
bill as amended. It is a suit in equity to cancel two life insurance policies issued 
upon the life of the defendant Grover C. Rose, in favor of his wife, the defendant 
Annie P. Rose. One was issued on or about July 25, 1919, and is so dated. The 
other was issued on or about August 14, 1919, and bears that date. Both were is- 
sued on the faith of the statements in the same application. One provided for the 
payment of $3,000, and the other of $2,000, on the death of the insured, resulting 
otherwise than from bodily injury, and for double liability on death from such in- 
jury, if the death was effected solely through external, violent, and accidental 
means. The ground upon which cancellation is sought is that the policies have been 
rescinded. The allegation is that the application contained misrepresentations as to 
the insured’s health and liquor habits, that plaintiff became aware of such misrepre- 
sentations, and, on the ground thereof, on or about April 14, 1921, tendered to the 
defendants the premiums which had heretofore been paid, and demanded the sur- 
render of the policies to it, which they refused, and thereby it is claimed the poli- 
cies became and were rescinded. 

[1, 2] Two grounds of dismissal are urged: The first is want of jurisdiction, 
because the amount in controversy does not exceed $3,000 as to either policy. But 
the amount in controversy does exceed that amount as to each policy, in that each 
provides for double liability in the contingency stated. It is urged that the insured 
has died of tuberculosis since the bringing of this suit, and there is no possibility 
now of that contingency happening. There was, however, a possibility of its hap- 
pening when the suit was brought. And jurisdiction depends on the sitiuation as it 
exists at the time suit is brought and not on what happens thereafter. Besides, 
even if the policies did not provide for any greater liability than $3,000 and $2,000, 
respectively, in determining the amount in controversy, these two sums should be 
added together. 

The other ground of dismissal is on the merits. Each policy contained an in- 
contestable clause, which is in these words: 

“This policy shall be incontestable after two years from its date of issue, ex- 
cept for nonpayment of premiums.” 

This suit was brought more than two years after the date of issuance of each 
policy. It was brought January 31, 1923. It is defendant’s contention that plaintiff 
had no right, because of this incontestable clause, to bring this suit at the time it 
did; and this is the sole reason why it urges that the bill should be dismissed on 
the merits. It is my purpose to consider this question, thus raised, first from the 
point of view of the authorities, and then from that of principle. The defendants 
contend that their’ position is upheld by the following authorities: Mutual Life 
Ins. Co. v. Buford, 61 Okl. 158, 160 Pac. 928; American Trust Co. v. Life Ins. Co. 
of Va., 173 N. C. 558, 92 S. E. 706; Ebner v. Ohio State Life Ins. Co., 69 Ind. App. 
32, 121 N. E. 315; Hardy v. Phoenix Mut. Life Ins, Co., 180 N. C. 180, 104 S. E. 
166; Ramsey vy. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108; Reliance 
Life Ins. Co. v. Thayer, 84 Okla. 238, 203 Pac. 190. 


&81——-Vol. LXII. 
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As I read the opinions in these cases, so far as the things actually decided in 
them is concerned, they are not in point. All that defendants can gather from them 
in support of their position is certain expressions made arguendo. In each case, 
except the Ebner Case, an action was brought on the policy after the maturity 
thereof—i. e., after the death of the insured—and the questions in it were raised by 
defense to the action. In that case, suit was brought by the insurer to cancel the 
policy. It, too, was brought after such maturity. In the Buford Case, the defense 
relied on was misrepresentations by the insured, in his application, in regard to his 
family history, occupation, residence, and excessive use of alcoholic liquors. The 
policy contained an incontestable clause in the same words as here. It was issued 
May 17, 1906. The insured died November 8, 1911. The suit was brought sometime 
after that, and the answer, setting up this defense, was filed in 1913. On October 
30, 1907, before the expiration of the two years, the insurer undertook, as it is 
stated, to rescind the policy on the ground of misrepresentation in the application 
as to the insured’s liquor habits, and offered to return the premium theretofore paid, 
which offer the insured refused to accept. There was no evidence on the trial of 
misrepresentation in regard to such habits. As to the alleged misrepresentations in 
the other particulars, the evidence preponderated in favor of defendant's contention. 
It was held that plaintiff was entitled to recover, notwithstanding such misrepre- 
sentations, because of the incontestable clause. It is to be noted that, in this case, 
there had been no rescission of the policy prior to the suit. The only possible basis 
for claiming that there had been was by reason of the tender on October 30, 1907; 
but this did not effect a rescission, because there had been no misrepresentation in 
the matter of the insured’s liquor habits. The court said: 

“An unwarranted effort on the part of the defendant within two years from the 
date of the policy to declare said policy void on account of the breaches of warran- 
ties in the application of insurance, as to the habits of the insured as to the use of 
intoxicating liquors, would not, in our opinion, entitle the defendant, after the ex- 
piration of two years after the date of issue of said policy, to interpose a defense to 
the action other breaches of warranties contained in said application for insurance.” 

This disposed of this case, and there was no occasion for saying anything fur- 
ther. The expressions which may be relied on as favoring defendant’s contention, 
and which were purely obiter, are these: 

“The defendants failing to show that within two years from the date of policy 
that legal action had been taken to avoid the policy on account of breaches of the 
warranties in the application for insurance, or that said policy had been canceled 
with the assent of the insured, the court properly overruled defendant’s demurrer to 
the evidence, correctly denied motion for a directed verdict for defendant, and 
properly directed a verdict for the plaintiff.” 

And again: 

“Certainly, in the absence of authority contained in the contract of insurance, 
the insurer was without power to determine as to the truthfulness of statements 
contained in the application for insurance, and to declare the policy forfeited. If 
the insurer desired, to avoid the policy, on the ground of misrepresentations con- 
tained in the application for insurance, it should, in the absence of the consent on 
the part of the insured and the beneficiaries named in the policy have taken legal 
steps to do so within two years from the date of issuance of the policy, and, fail- 
ing so to do within two years from the date of the issue of the policy, the policy 
of insurance was incontestable on the ground of breaches of warranties contained in 
the application.” 

If, by the taking of legal action or of legal steps, referred to in these quota- 
tions, was meant the bringing of suit to avoid the policy, the implication therefrom 
is that such suit cannot be brought after the expiration of the contestable period; 
and it is to be noted that the second quotation does not recognize the possibility of 
an avoidance or rescission of the policy by the act of the insurer in tendering back 
the premiums and demanding the policy, if in fact there was misrepresentation in 
the particular claimed as the basis for such action. 

In the American Trust Company Case, which is the one mainly relied on by 
the defendants, the policy was issued March 4, 1913. The insured died February 7, 
1915. The incontestable clause was exactly the same as that in the policy sued on, 
except that the period after which it was to be incontestable was only one year. 
Within that period the insurer notified the insured that it elected to rescind the pol- 
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icy, and tendered a return of the first premium on the ground that it had discovered 
facts which, in its opinion, rendered the policy void; but it refused upon the request 
of the insured to state what the facts were. It was held that the plaintiff was en- 
titled to recover notwithstanding such action on defendant’s part. Clearly it did 
not effect a rescission of the policy, even though ground may have then existed en- 
titling defendant to a rescission. What defendant did was, in effect, an assertion 
on its part of the right to rescind the policy irrespective of the existence. of stich 
ground or the consent of the insurer. I do not understand that rescission of a con- 
tract for fraud can be brought about otherwise than by stating the fraud on the 
ground of which the right to rescind is based. Here the defendant merely stated 
that it had discovered facts which in its opinion rendered the policy void, and, on 
being requested to state what those facts were, refused to do so. The court, in 
disposing of the case, treated defendants’ action as in effect an assertion of such a 
right. In the statement of facts it is said: 

“There is no provision in the policy giving the defendant the right to cancel it.” 

In the opinion it said: 

“It takes two to make a contract, and, while one may cause a breach, it takes 
two to rescind or cancel it, unless there is some provision in the contract itself au- 
thorizing its rescission or cancellation at the option of one of the parties, which is 
not a feature of the policy in this case.” 

It is to be noted that no recognition is given in this statement of the undoubted 
right of a party who has been induced to make a contract with another by misrepre- 
sentation on such other’s part to rescind the contract by his own act without the 
consent of the other party, or such right being conferred by the contract itself, on 
the ground of such misrepresentation, by the tender back of what has been received 
under the contract. Again it said: 

“When the policy was issued, mutual obligations were undertaken by the plain- 
tiff and the defendant, the plaintiff agreeing to pay the premiums and the defendant 
agreeing to: pay the amount of the policy upon the death of the insured, and when 
the defendant notified the plaintiff that it would cancel the policy, and tendered the 
return of the first premium, it was guilty of a breach, usually designated as a breach 
by renunciation.” 

Clearly, then, this case is not in point in the matter of the thing actually de- 
cided in it. There had been no avoidance of the policy by rescission within the one- 
year period; and it was too late to avoid it by its defense to the suit to recover on, 
the policy long after the lapse of that period. But the court did not stop here. If 
went further, and dealt generally with the matter of the right of an insurer from 
whom a policy has been obtained by fraud. It is in so doing that expressions may 
be found favoring defendant’s contention here. It said: 

“The insurance company also has the right, if it concludes that the policy has 
been improperly procured, to institute an action for the cancellation of the policy 
within the year.” 

Again: 

“The remedy of the defendant was to institute an action for cancellation within 
the year, and, as it did not do so, the policy was in force at the expiration of the 
year. This is also in accordance with the authorities holding that, if the defendant 
wishes to contest and to avoid the payment of the policy and the force of the incon- 
testable clause, it must take affirmative action within the time limited by the policy.” 

It then quotes from the opinion in the case of Insurance Co. v. McGinnis, 180 
Ind. 16, 101 N. E. 291, 45 L. R. A. (N. S.) 192, thus: 

“An examination of the following cases will show that the holding of the courts 
of this country has been, almost universally, that every defense to a policy of in- 
surance embraced within the terms of the “incontestable clause’ is completely lost 
to the insurer if it fails to make the defense or take affirmative action within the 
time limited by the policy.” 

The words “take affirmative action within the time limited by the policy” were 
emphasized by = a in italics. It then quoted from the opinion in Murray v. 
Insurance Co., 22 R. I. 525, 48 Atl. 800, 53 L. R. A. 742, as to the incontestable 
clause, thus: 

“The practical, and evidently the intended, effect of the stipulation in ques- 
tion, was to create a short statute of limitations in favor of the insured, within 
which limited period the insurer must, if ever test the validity of the policy.” 
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The words “test the validity of the policy” here were also italicized. Nothing 

was said in the one quotation as to what was had in mind by the words “take af- 
firmative action,” or in the other as to what was had in mind by the words “test 
the validity of the policy.”. The court then proceeded to set forth what it con- 
ceived was had in mind by these words. It said: 
_ “The meaning of the terms ‘take affirmative action,’ ‘test the validity of the pol- 
icy,’ if in doubt, is made clear by the decision in Wright v. Benefit Ass’n, 43 Hun, 
65, which was affirmed in 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. 
Rep. 749, in which the court, speaking of a policy, which became incontestable after 
two years, says: ‘Its effect is not to prevent the insurer from annulling the contract 
upon the ground of the fraudulent representations of the insured, provided an ac- 
tion * * * js brought in the lifetime of the insured, and within two years from 
the date oi the policy.’” 

It concluded with these words: 

“We are therefore of opinion, * * * as no action was brought by the de- 
fendant within one year from the date of the policy to have the contract of insur- 
ance canceled or rescinded, that the incontestable clause was in force at the death 
of the insured, and that the defendant is precluded thereby from relying on the de- 
fenses set up.” 

The policy of insurance involved in the Ebner Case contained a one-year incon- 
testable clause similar in its verbiage to the one in the policies here involved. The 
policy was issued May 29, 1914. The insured died November 23, 1914; i. e., within 
the year. January 15, 1915, the insurer notified the personal representative of its 
election to rescind the policy on the ground of misrepresentation in the application 
on the faith of which it was issued, and tendered the premium that had been paid, 
with interest, and demanded cancellation of the policy. This was refused. On May 
18, 1915—i. e., within the year—the insurer brought suit against the personal repre- 
sentative of the insured to cancel the policy. September 16, 1915, the defendant filed 
a demurrer to the complaint and a cross-complaint. October 8, 1915, the lower 
court sustained a demurrer to the complaint. November 2, 1915, the plaintiff filed 
answer to the cross-complaint, alleging as a defense the facts alleged in the com- 
plaint as the basis of the relief therein sought. Judgment was had for plaintiff, 
and defendant appealed. The judgment was affirmed. The defendant's, or appel- 
lant’s, position was thus set forth in the opinion: 

“It is the appellant’s contention that the rescission of the policy and the bring- 

“ing of an action to cancel it was not sufficient to amount to a contest of the policy, 
for the reason, as appellant contends, that after decease of the insured the insurer 
may not proceed in equity to be relieved of the policy, that in any such case he has 
an adequate remedy by defending against an action at law, brought on the policy, 
and that as a consequence a court of equity has no jurisdiction to entertain a suit 
to cancel the policy or any proceeding directed to a like end. Hence appellant argues 
that, as appellee’s suit to cancel was of necessity void of results, no sufficient steps 
to cancel the policy were taken until the filing of the answers to the cross-complaint 
which was after the expiration of the year, and therefore prohibited by the policy.” 

According to this, if the insured died within the year, his personal representa- 
tive or the beneficiary under the policy could refrain from bringing suit on the pol- 
icy until after the expiration of the year, and thereby cut out the insurer from mak- 
ing any defense to the policy on the ground of misrepresentations in the application 
therefor. The plaintiff or appellee contended that the incontestable clause had no 
application where the insured died before the expiration of the year. The Appel- 
late Court decided against both these contentions. It was open to it to have de- 
cided that, the policy having been rescinded within the year, such rescission could 
be set up as a defense to the suit thereon by the cross-complaint after the expira- 
tion of the year. If it had so decided, the case would have been an authority in 
support of plaintiff’s contention here—a direct authority. But it would seem that 
it upheld the defense made to the cross-complaint after the expiration of the year 
oecause of the filing of the complaint within the year. It said: 

“The special finding here is to the effect that appellee, as a result of an investi- 
gation completed January 15, 1915, discovered the falsity of certain answers and 
statements made by the insured as set out in the finding, and that he was not in 
good health at the time of the delivery of the policy; that thereupon appellee, by 
reason of the facts, elected to rescind the policy, so notified appellant, tendered the 
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premiums, and kept the tender good; that two days before the expiration of the 
period named in the incontestability clause it commenced this action. A. cross-com- 
plaint having been subsequently filed, it predicated its answers thereto on the facts 
that were the basis of its election to rescind. The complaint alleged as grounds for 
recourse to equity the fact of the incontestability provision and that appellant in- 
tended to delay action on the policy for the purpose of depriving appellee of its de- 
fense. It would seem that such fact was sufficient to invoke the jurisdiction of 
equity. We conclude that it sufficiently appears that within the year appellee pro- 
ceeded by affirmative action to contest the policy, and that such contest was continued 
thereafter without interruption until its final conclusion in the trial court. It fol- 
lows that under the circumstances here the incontestability clause did not bar ap- 
pellee from making its defense.” 

But the fact that the court based its action on the fact that the insured had 
within the year taken affirmative action in the form of a suit to cancel the policy, 
based upon the previous rescission, does not make the case an authority against the 
position that such rescission could have been pleaded as a defense to a suit on the 
policy after the expiration of the year. 

The other three cases, to wit, the Hardy, Ramsey, and Thayer Cases, were sub- 
stantially alike. In each case the verbiage of the incontestable clause was the same 
as that in the two policies here, except that the period of contestability was one year, 
instead of two. In each one of them the insured died during the year, and suit was 
brought upon the policy after the expiration of the year. In each the defense set 
up was misrepresentation as to material facts in the application on which the policy 
was based; also in each the defendant sought to get rid of the clause as to incon- 
testability by claiming that it had no application to a case where the insured died 
during the period of contestability, and that it only applied where he survived that 
period. This appears more clearly in the Hardy and Ramsey Cases than in the 
Thayer Case. In neither case had there been any rescission of the policy within the 
period of contestability. In the Thayer Case the insurer got hold of the policy 
during that period without the consent of the insured or beneficiary, and undertook 
to cancel the policy. This, of course, it had no right to do. Clearly neither one of 
these cases is in point here. There are, however, expressions in them, mainly in 
the Ramsey and Thayer Cases, which favor the defendants’ contention. In the 
Ramsey Case this is said as to the incontestability clause: 

“The language is not ambiguous. It admits of no reasonable construction, as 
the courts have said in the cases already cited, other than that the company may 
have one year, and no more, for investigation of the questions material to its risk, 
and if it does not within that time, either as plaintiff or defendant, contest the pol- 
icy, it cannot do so afterward. Such contest can be made only by proceedings in 
court to which the insurer and the insured, or his representatives or beneficiaries, 
are parties.” 

It cites in support of this statement the Buford and American Trust Co. Cases 
heretofore analyzed. In this connection should be noted its interpretation of the 
Ebner Case. It said: 

“The insured died within six months, and the company, after an. investigation, 
began an action two days before the expiration of the year to cancel the policy on 
the ground of fraud in procuring it to be issued. Several months later the de- 
fendant demurred to the complaint and filed a cross-complaint on the policy. The 
demurrer to the complaint was sustained, and afterward answers were filed to the 
cross-complaint. After a hearing a decree was rendered in favor of the insurance 
company and the defendant appealed. The trial was actually on the cross-complaint, 
and the issues were made on it, but the Appellate Court held that the filing of the 
complaint in a court of equity, alleging the fact of the incontestable provision, and 
that the defendant intended to delay action on the policy for the purpose of de- 
priving appellee of its defense, was sufficient to invoke the jurisdiction of a court 
of equity, and that it sufficiently appeared that within the year the appellee pro- 
ceeded by affirmative action to contest the policy, and that the contest was continued 
thereafter, without interruption, until its final conclusion in the county court. While 
the judgment was actually rendered on the policy and on the issues made on the 
cross-complaint for its enforcement, the court, in effect, sustained the equitable 
jurisdiction of a suit to cancel the policy after the death of the-imsured within the 
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contestable period, and treated the case as a proceeding to contest liability on the 
policy from the date of the filing of the original complaint.” 


In the Thayer Case it is said: 


“Reserving in a contract the right to contest any of its terms or provisions pre- 
supposes the right to resist such contest, and that such contest shall take place be- 
fore some person or tribunal with power and authority to decide the questions raised 
by such contest.” 

Again it is said: 

“If the answers made by the insured in his application for the policy were 
false to such an extent as to constitute a fraud upon the insurance company, this 
would be ground for the cancellation of the policy; but the insurance company is 
not the sole judge of the falsity of the answers, or whether a fraud had beer. per- 
petrated upon it. The insured purchased the policy of insurance for a considera- 
tion, and he had a right to assert the truthfulness of his answers, resist the charge 
of fraud, and have these questions judicially determined. Assuming the beneficiary 
had no vested interest, the insurance company could cancel the policy at any time 
with the consent of the insured. If the insured did not consent, then the remedy 
of the insurance company was to bring an action to cancel the policy on the ground 
of fraud or falsity of answers; but, under the incontestability clause in the policy, 
such action must be brought within one year from its date.” 

It is thus seen that in one only of these six cases, to wit, the Ebner Case, had 
there been a rescission of the policy of insurance during the period of contestability. 
In the other five there was, therefore, not presented or considered the question 
whether, if there had been a rescission during such period, a suit might be brought 
to cancel the policy on the basis of such rescission after the expiration of such pe- 
riod, or whether in a suit brought on the policy thereafter, such rescission could 
be relied on as a defense to the suit. This consideration deprives any general ex- 
pressions in the opinions in those five cases so broad as to negative the fight of the 
insurer either so to sue or to defend of any real value. In the Ebner Case the re- 
scission which was set up as a defense to the action brought on the policy after the 
expiration of the period of contestability was held by the lower court to be a good 
defense to such action, and this decision was: affirmed by the Appellate Court. What 
prevents that decision from being an authority against the defendants’ position is 
the fact that the action on the policy was not an original action, but a cross-action 
brought in an original action by the insurer to cancel the policy which was brought 
before the expiration of such period, and it was held that the dismissal of this orig- 
inal action by the lower court was erroneous. 

I come now to the authorities appealed to by the plaintiff. They are the deci- 
sions in the cases of Mutual Life Ins. Co. v. Hurni Packing Co. (C. C. A.) 280 
Fed. 18. and Jefferson Standard Life Ins. Co. vy. McIntyre (D. C.) 285 Fed. 570. 
In the McIntyre Case the incontestability clause was different from that in the poli- 
cies in suit and in those involved in the cases relied on by defendant. It was in 
these words: 

“After this policy shall have been in force for one full year from the date 
hereof, it shall be incontestable for any cause except for nonpayment of premiums.” 

The difference consists in this: That whereas, in those policies the provision 
was that they should be incontestable after the lapse of the prescribed period from 
the date of the policy in the policy involved, in the McIntyre Case it was that there 
should be such incontestability after the policy should have been in force for the 
prescribed period. In the Hardy, Ramsey, and Thayer Cases it was contended that 
such was the real meaning of the clause there involved, and because of this it had 
no applicability, unless the insured survived the period of contestability. The deci- 
sion of the court in each case was against this contention. But here it was ex- 
pressly so provided, and hence there was the greater reason for the position that it 
had no application, except in that contingency. In this case a suit in equity had 
been brought by the insurer to cancel the two policies involved, and that because of 
fraud in their procurement. They were issued July 26, 1921, the insured died June 
25, 1922—i. e., within the contestable period—and the suit was brought July 24, 
1922, also within that period. The bill alleged that the defendants would delay the 
bringing of the suits on the policies until the -vear elapsed, and thus preclude the 
plaintiff from making defense on the ground*set up as a basis for cancellation. A 
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motion was made to dismiss the bill for want of equity, and it was sustained. The 
question raised by the motion was thus stated: 

“Therefore the question to be decided on the motion of the widow and chil- 
dren is: Is it necessary for the insurance company to commence an action in the 
courts before the expiration of one year in order to avail itself of the defense here 
sought to be made in the bill?” 

That it was not necessary, and the bill was therefore without equity, was based 
on two grounds. The first one was that, as the insured had died within the con- 
testable period, the policies had ceased to be in force, and hence the incontestable 
clause had no application. It had application only in case he survived that period. 
It was said, continuing the above quotation: 

“Are the policies ‘in force,’ as contemplated in the clause, after the death of the 
insured occurring prior to one year from the date of the policy? It seems to me 
that the proper construction of this clause is that it contemplates the continuance of 
life of the assured during that year; else why except the nonpayment of premiums?” 

The other ground was that, though the incontestability clause applied to the 
case, the insurer was not restricted to a judicial proceeding to contest the liability. 
It was said: 

“But, aside from this view there is nothing in the clause which confines the con- 
test of liability to judicial proceedings. This contest could be effectually inaugurated 
by a denial of liability in any form. To say that the beneficiaries under the policies 
could delay bringing suits until the expiration of the year, and thus preclude the in- 
surer from setting up a defense, is a forced construction of the clause. The con- 
tract between the assurer and the assured, in a measure at least, is terminated by 
the death of the assured, and the contract is then between the assurer and the bene- 
ficiaries under the policy, and to allow these benéficiaries to delay bringing suit until 
_after the year had expired would be allowing them to take advantage of their own 
acts to the detriment of another, and yet the construction sought to be placed 
upon this clause in the bill would inevitably lead to this result.” 

This decision, therefore, may be said to be in point here; for, though it might 
have been based upon the first ground, it was not. It was based on the second 
ground just’: as much as on the first. 

In the Hurni Packing Company Case the clause of incontestability was exactly 
the same as here. The policy Was dated August 23, 1915, and provided for the pay- 
ment of subsequent premiums upon each August 23 thereafter. It was in fact ex- 
ecuted September 7, 1915, and delivered September 13, 1915. The insured died July 
4, 1917; i. e., within two years from the date of the policy. On August 24, 1917— 
i. e after the expiration of that time, but within two years from the date of the 
delivery of the policy—the company declined to pay the policy upon the ground of 
misrepresentations in the application on which the policy was issued. This was the 
first action of any nature taken by the company in the way of contesting the policy: 
And at no time did it bring any suit in which it sought the cancellation of the pol- 
icy. Action was brought on the policy, apparently after the lapse of two years, not 
only from the date of the policy, but also from that of its delivery. In the answer 
the defendant set up the misrepresentations in the application on which the policy 
was issued, and the plaintiff in reply relied on the clause of incontestability. There 
had been no suit brought at any time to cancel the policy. The only contest of lia- 
bility thereon consisted in the repudiation of liability on August 24, 1917. This 
repudiation was after the lapse of two years from the date of the policy, but within 
two years from the date of its delivery. It was taken for granted that such repu- 
diation was a sufficient contest of liability, and that the only question for decision 
was as to when the two years ran, from the date of the policy or the date of its 
delivery. It was held that it ran from the date of the policy, and hence that the 
repudiation came too late, and the beneficiaries were entitled to recover. Judge 
Sanborn dissented, on the ground that it ran from the later date, and hence the 
repudiation was in time. The defendant had contended that the incontestability 
clause had no application, because of the, death of the insured before the expiration 
of the contestable period. This was held not to be well taken. In the majority 
opinion it was said: 

“It is contended by the insurance company that the policy must have been in 
effect two years during the life of the insured; otherwise, the right of the insurance 
company to contest became fixed by death within the period of limitation. . We 
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cannot agree with this view. The reservation for the benefit of the company was 
one that might be waived. Affirmative action was necessary to the consummation 
of the inchoate right created by the terms of the policy.” 

Then as to the question as to whether the repudiation of liability on the policy 
was sufficient affirmative action to bring such inchoate right into effect it was said: 

“We are equally of opinion that a repudiation of the claim of defendant in 
error, such as that made in the letter of August 24th, was a sufficient act of contest, 
and that court proceedings were not essential to the assertion of the right, as coun- 
sel for defendant in error contend.” 

Here the position thus stated was not argued for. It was only argued from. 
In other words, it was the presupposition, the necessary presupposition, of the 
question that was actually considered and decided. Without it there was no such 
question in the case for consideration and decision. Hence it was that, as I say, 
though this position was not argued for, it was argued from. And this I take it is 
sufficient to make the decision a direct authority here in favor of the plaintiff's posi- 
tion. What this survey of the authorities cited and relied on yields, therefore, is 
that there is no direct authority in support of defendants’ contention, and that there 
are two such authorities against it. 

[3] This brings me to a consideration of the question on principle. As intro- 
ductory to such consideration, it will be helpful to first come to an understanding 
as to how a policy of insurance, or any other contract not involving real estate, may 
be rescinded for fraud in the obtaining of it and what is the effect of a rescission 
thereof. What I have in mind is not a judicial rescission, but one “in pais.” It may 
be stated that it may be so rescinded by the act of the party defrauded, and that 
without the consent of the defrauding party. The act by which the rescission is 
effected is the tender back by the defrauded party of what he received under the 
contract in name of rescission and demand of the return of what the defrauding 
party received. The effect of a rescission in this way is to bring the contract to 
an end. This whole matter is so fully and clearly dealt with in Bigelow on Fraud, 
volume 1, beginning at page 75, that it is not necessary to consult any other author- 
ity. He says: 

“Fraud in contract * * * is consistent with the existence of the contract, 
though no contract, or no such contract, might haye been made, had the party 
wronged known the truth. * * * In technical language, the contract is said to 
be ‘voidable, not void,’ an expression, however, that must be understood only as a 
very convenient short and free rendering of the law, for it is obviously impossible 
to make what has been done really void, and the distinction may sometimes be im- 
portant.” 

Such being the case he says: 

“Because of the fraud the injured party may in certain cases terminate 
it and require a restoration of. the status quo.” 

And again: 

“Hence we have said that the party injured may ‘terminate’ the contract and 
‘require a restoration.’ ” 

He proceeds: 

“Something must then be done by the party defrauded before the contract can 
cease to be binding; when that something has been done, and the engagement has 
been terminated, the contract is said to have been ‘rescinded,’ and the process by 
which such result is effected is called ‘rescission.’ And this is the peculiar and 
characteristic remedy, though not the only remedy, as we have seen, for fraud in 
contract. It is peculiar, in that it seeks, not reparation, like an action for damages, 
but restoration; so that it is specific performance reversed, the literal undoing, as 
far as may be, of the contract.” 

He then relates rescission to cancellation and points out that they are not the 
same. He says: 

“It is not the same thing as cancellation, even though a written instrument is 
concerned; for cancellation is a remedy, not only against the written evidence of 
contracts, but against instruments which are not contracts at all or are contracts 
only in point of form, as in the case of a forged promissory note.” 

In a note to this he says: 

“An instrument may, of course, be canceled for fraud as well as for forgery; 
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but, if the instrument to be dealt with is actually a contract, the proceeding is prop- 
erly termed rescission, though cancellation may be added.” 

He then points out that there are “three classes of cases in which rescission may 
be effected, each having a mode of its own.” They are “rescission in pais,” “judicial 
rescission,” and rescission by plea (or answer).” As to how rescission in pais, 
which is the only class with which we are concerned here, is effected, he says: 

“Rescission in pais, as the term implies, is effected by act out of court. It is 
the remedy for fraud in contracts of sale and the like. A sale has been made, and 
something of value has thereby been received by the defrauded party, whether vendor 
or purchaser it matters not; and this must, before suit, be tendered back to the 
wrongdoer, in the name of rescission—i. e., with demand of return of what the 
wrongdoer has receievd. The object of the tender is to effect restoration of the 
status quo; and in this class of cases it is a condition precedent to rescission.” 

With this contact with fundamental notions, so finely stated, we are in position 
to deal with the question in hand from the point of view of principle. That ques- 
tion is whether, if a policy of insurance has been rescinded for fraud in the way 
thus pointed out, during the period of contestability, may not such rescission be re- 
lied on as a ground of a suit in equity to cancel the policy, brought after the expira- 
tion of such period, or may it be pleaded as a defense to a suit brought on the pol- 
icy after the expiration of such a period? It seems to me that it is hardly neces- 
sary to do more than state this question than to come to the conclusion that the 
incontestability clause is not in the way of the bringing of such a suit or the mak- 
ing of such a defense. The question answers itself. There is nothing in such clause 
that is in the way of a policy in such a case being rescinded; i. e., brought to a 
termination in such a way. That clause has nothing to do with what may or may 
not be done during that period. It only deals with what may not be done after the 
lapse of that period. Can it be possible that such clause, which does not inhibit such 
a termination of the policy of insurance during such period, does inhibit its being 
availed of after the lapse of such period? Such a position—i. e., as to the termi- 
nation of the policy by rescission, taken in a suit to cancel, or in an answer to an 
action to recover on the policy—cannot really be said to be a contest as to the pol- 
icy; i. e., aS to its validity. It is‘merely a claim that it has come to an end and that, 
even though such claim is based on the voidability of the policy, entitling the insurer 
to bring it to an end. 

What is sought is not an avoidance of the policy. It has already been avoided 
during the contestable period, and what is relied on is that it has already been so 
avoided. If, by virtue of any provision in the policy, it should come to an end, even 
after the lapse of the contestable period, it can hardly be contended that the incon- 
testability clause is in the way of relying on such termination. Or, if it has come 
to an end during the contestable period, by rescission for fraud, and the insured 
has accepted the premiums tendered back, it certainly would not be claimed that, 
after the lapse of such period, suit might not be brought to cancel it, or an action 
on the policy might not be defended against on this ground. But such acceptance 
is not essential to a termination of the policy. It comes to an end by the mere 
tender of the premiums in the name of rescission and demanded of a return of the 
policy. What the clause has to do with is the voidability or avoidance of the policy 
after the expiration of the contestable period. It has nothing to do with whether 
the policy has come to an end, during such period, even though such termination 
may be based on the voidability of the policy, and such termination can be relied 
on aggressively or defensively after the expiration of the period. 

This conclusion is not against, but in line with, the purpose intended to be 
served by the incontestability clause. It is to prevent the postponement of litigation 
as to the ‘validity of the policy, not only until after the death of the insured, but 
until after the lapse of a short period aiter the execution of the policy. In other 
words, it is to enable the insured to have a hand in such litigation, and that shortly 
after such execution. In case the insurer takes steps to rescind the policy on the 
ground of fraud, such as will bring about its rescission within the contestable pe- 
riod, the insured does not have to wait until the insurer brings suit to cancel the 
policy based upon such rescission. He can at once take steps to bring the matter to 
a head by initiating litigation himself. If the insurer is in the wrong—i. e., if the 
policy was not in fact obtained by fraud—such attempt at rescission is, as said in 
the American Trust Co. Case, “a breach by renunciation” of the contract of insur- 
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ance. In such a case the insured does not have to wait until the policy becomes 
payable by its terms before bringing suit. He can bring suit at once. He has two 
remedies. They are thus stated in Day v. Conn. General Life Ins. Co., 45 Conn. 
480, 29 Am. Rep. 693: : 

“Thus it would seem that a person situated as the plaintiff was may choose 
betweer: two remedies: (1) He may elect to consider the policy at an end; in 
which case, with a declaration containing proper averments, he may recover the 
equitable and just value of the policy. * * * Of course such a case should de- 
pend upon the question whether the policy was rightly declared forfeited. If it 
was, the plaintiff cannot recover; if it was not, he will recover the full value of the 
policy. (2) If he desires that the policy shall continue, he may institute a proceed- 
ing to have it adjudged to be in force, in which case the question of forfeiture may 
be determined. In that case the rights of the parties will be determined in a rea- 
sonable time, the parties will be relieved of suspense, and if it is decided against the 
forfeiture both parties will have what they originally contracted for.” 

To the same effect is 14 R. C. L. p. 1014. I must conclude, therefore, that. the 
incontestability clause in the policies involved herein is not in the way of the plain- 
tiff being entitled to the relief he seeks. 

[4] It is suggested that there is no equity in the bill and the decision in the 
McIntyre Case is relied on to support this suggestion. In that case, however, the 
insured had died, and the policy had become payable. It seems to have been thought 
that, because the insurer would in a short time have an opportunity to set up its 
claim in defense to a suit on the policy, there was no jurisdiction in equity of a suit 
by him to cancel the policy on the basis of such claim. Here, however, the insured 
was alive at the time this suit was brought, and it was to his interest to have it 
brought, so that he could be heard on the question as to whether the policies were 
obtained by fraud, as he has been by deposition taken de bene esse in this cause. 
The plaintiff had no remedy at law; and there would seem to be no room to claim 
that this case does not come within the well-recognized jurisdiction in equity to 
cancel instruments of writing. It clearly does not come within the decision in the 
case of Cable v. United States Life Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. 
Ed. 188. . 

The motion to dismiss is overruled. 

ee ee 
NATIONAL LIFE INS. CO. OF THE UNITED STATES OF AMERICA vy. 
JACKSON. (No. 73.) 
(Supreme Court of Arkansas. Dec. 24, 1923.) 
256 Southwestern Reporter, 378. 
1. INSURANCE—THAT INSURER’S AGENT KNEW OF INSURED’S SICK- 

NESS HELD IMMATERIAL. 

In action on a life insurance policy, which conditioned insurer’s liability for dis- 
eases occurring or contracted prior to date thereof or death arising therefrom, that 
insurer’s agent had knowledge that insured had tuberculosis at the time the policy 
was written or delivered would not enable the insured to avoid the effect of such 
condition, 

(For other cases, see Insurance, Dec. Dig. § 438.) 

2. INSURANCE—RULE IMPUTING KNOWLEDGE OF AGENT TO PRIN- 

CIPAL APPLIES TO INSURERS. 

The general rule imputing to a principal notice of facts learned by his agent in 
discharge of his duties applies to insurers. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

3. INSURANCE—POLICIES INTERPRETED ACCORDING TO PLAIN IM- 

PORT. 

Policies of insurance must be interpreted according to the plain import of the 
language used, where there is no ambiguity in it. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE — PARTIES BOUND BY CONTRACT EXEMPTING LIA- 

BILITY FOR DEATH FROM PRE-EXISTING DISEASE. 

A clause in a life insurance policy, providing that insurer assumed no liability 
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for any accident, illness, or disease occurring or contracted prior to date thereof, 
or any death arising therefrom, is not invalid by statute nor against public policy, 
and parties are bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 438.) 


5. INSURANCE—EVIDENCE REQUIRING DIRECTION OF VERDICT FOR 
DEFENDANT. 


In action on a life insurance policy containing a clause exempting insurer from 
loss by disease contracted prior to date, in which the undisputed evidence showed 
that insured had tuberculosis at the time of application, and that he died therefrom 
a short time after the policy was. issued, it was error not to direct a verdict for de- 
fendant. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Adeline Jackson against the National Life Insurance Company of the 
United States of America. Judgment for plaintiff, and defendant appeals. Re- 
versed and dismissed. 


Adeline Jackson brought this suit in the municipal court of Pulaski county, 
Ark., against the National Life Insurance Company of the United States of America 
to recover $72 alleged to be due her on a life insurance policy issued in her favor 
on the life of her son. 

She recovered judgment in the municipal court, and the insurance company 
appealed to the circuit court. The case was tried there upon substantially the fol- 
lowing testimony: 

According to the testimony of Adeline Jackson, she was the mother of Leonard 
Spencer. She did not know that he had applied for the policy until after he had 
done so. She then, at the instance of her son, gave the agent of the insurance com- 
pany money with which to pay for the poliey. When the policy was applied for, it 
was easy to tell that the boy was sick. He was in the room when the agent of the 
insurance company came for the money, and was just as poor as he could be. She 
notified the company of the death of her son within the period of time prescribed 
by the policy. 

On cross-examination, she stated that the boy had been sick with consumption 
since February preceding the issuance of the policy. 

The application for the policy was made on the 18th day of April, 1922. In it 
the applicant stated that he had never had tuberculosis. The policy bears the date 
of May 15, 1922, and the insured died on the 16th day of June, 1922, of tuberculosis. 

One of the conditions of the policy is as follows: 

“No liability is assumed by the company for any accident, illness, or disease oc- 
curring or contracted prior to the date hereof or any death arising therefrom.” 

The insured died at the Pulaski County Hospital, and the superintendent of that 
hospital, who is a physician, testified that the insured was received in the hospital 
three days before he died, and that he died of tuberculosis. He testified further 
that the physical condition of the insured indicated that he had had tuberculosis for 
some time. 

On the part of the insurance company, the agent testified that he did not know 
that the insured had tuberculosis at the time he applied for the policy or at the time 
the policy was delivered to him. He testified further that if he had known that the 
insured had tuberculosis, he would not have taken his application, and that there was 
nothing in his physical appearance to indicate that he had tuberculosis. The witness 
denied that the mother of the insured had told him that her son was sick at the 
time the policy was issued to him. The insured was 5 feet 8 inches high and 
weighed 120 pounds at the time he applied for the policy. He was 21 years of age, 
and his mother was named as beneficiary in the policy. 

The jury returned a verdict in favor of the plaintiff, and, from the judgment 
rendered, the defendant has duly prosecuted an appeal to this court. 

Carmichael & Hendricks, of Little Rock, for appellant. 

Hart, J. (after stating the facts as above). .[1, 2] The court instructed the jury 
that if it should find that the agent of the insurance company had knowledge that 
the insured had tuberculosis at the time the policy was written or delivered, the in- 
surance company would be liable. 
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The court erred in giving this instruction. It is true that the general rule of 
law imputing to a principal notice of facts learned by his agent in the discharge of 
his duties applies to insurers; but this principle has no application under the terms 
of the policy sued on. As will be seen from our statement of facts, one of the 
conditions of the policy is that no liability is assumed by the company for any acci- 
dent, illness, or disease occurring or contracted prior to the date thereof, or any 
death arising therefrom. 

[3, 4] It is well settled that policies of insurance must be interpreted according 
to the plain import of the language used in them, where there is no ambiguity in it. 
The clause in question in plain terms provides that no liability is assumed by the 
company for death arising from a disease contracted prior to the date of the policy. 
The testimony of the beneficiary herself, as well as that of the physician who at- 
tended the insured in his last illness, shows that he had tuberculosis at the time the 
policy was applied for and issued, and that he died of that disease. All the attend- 
ing circumstances corroborate their testimony. The policy was issued about the 
middle of April and delivered about the middle of May. The insured died of tuber- 
culosis on the 16th day of June thereafter. Thus the undisputed evidence shows that 
the insured had tuberculosis at the time the policy was issued to him, and died of 
that disease within a short time thereafter. There is no statute in this state, or 
ground of public policy, which would prevent a contract of this sort from being 
valid. Hence the parties are bound by the provisions of the contract which they 
made. 

This principle was recognized in Carland v. General Accident, Fire & Life As- 
surance Corporation, 122 Ark. 468, 183 S. W. 965. There a policy of insurance 
agreed to pay the insured a certain sum monthly in the event of the illness result- 
ing in total disability, if the disability occurred by reason of illness that was con- 
tracted and began after the policy had been maintained in continuous force for 60 
days. It was held that the insured could not recover on the policy, when the illness 
was contracted within 60 days after the issuance of the policy, although it continued 
until after the expiration of the 60-day period. 

In American National Insurance Co. v. Otis, 122 Ark. 219, 183 S. W. 183, -L. 
R. A, 1916E, 875, the policy provided that, in case death occurred from any cause 
within five weeks from the date of the reinstatement of a policy, the company should 
not be liable, and it was held that under the express terms of the policy the com- 
pany was not liable where the insured died within less than five weeks after the pol- 
icy was reinstated. See, also, Metropolitan Life Ins. Co. v. Fitzgerald, 137 Ark. 
366, 209 S. W. 77. 

[5] Inasmuch as the undisputed evidence shows that the insured had tubercu- 
losis at the time he applied for the policy, and it was issued, and that he died from 
that disease a short time after the policy was issued, under the express terms of the 
policy the insurance company was not liable, and the circuit court erred in not di- 
recting a verdict for it. 

For that error the judgment will be reversed, and, inasmuch as it seems to have 
been fully developed, the cause will be dismissed. 


(a 


METROPOLITAN LIFE INS. CO. v. LANIGAN. (No. 10528.) 
(Supreme Court of Colorado. Jan. 7, 1924.) 
222 Pacific Reporter, 402. 


3. INSURANCE—ASSIGNMENT; FACTS HELD TO SHOW ASSIGNMENT 
OF POLICIES TO HEIR BY OTHER HEIRS WHEN INSURED DIED. 


In an action by insured’s heir on his life policies, her testimony that when in- 
sured died the other heirs informed her that the policies and proceeds were hers, 
strengthened by evidence that she paid all funeral expenses and cared for insured 
during his last illness, sufficiently proved an assignment to support the action. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


7. INSURANCE—FORFEITURE CLAUSE FOR ASSIGNMENT WITHOUT 
INDORSEMENT OF INSURER’S SECRETARY HELD INAPPLICABLE 
AFTER DEATH. 


In an action by insured’s heir to recover on a life policy, a provision, voiding it 
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if “assigned” without the indorsement of insurer's secretary, applied only to assign- 
ments before death and not to an action accruing after, loss. 
(For other cases, see Insurance, Dec. Dig. § 594.) 


8. INSURANCE—ASSIGNMENT OF POLICY IS GOOD AFTER MATURITY 
REGARDLESS OF CONDITIONS. 


An assignment of a policy and right of recovery on it after maturity is valid 
regardless of conditions in the policy. 
(For other cases, see Insurance, Dec. Dig. § 594.) 


9. INSURANCE — TESTIMONY OF ONE WITNESS OF VIOLATION OF 
FORFEITURE CLAUSE DID NOT REQUIRE VERDICT FOR IN- 
SURER. 

In an action by insured’s heir on life policies providing for forfeiture if insured 
before its date has been attended by a physician for any serious disease or com- 
plaint, unsupported testimony of a witness that a physician had operated on insured - 
in 1913 for ulcers of the stomach, did not require a verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


10. INSURANCE — STATEMENTS IN PROOF OF DEATH SHOWING 
FORFEITURE OF THE POLICY COULD BE CONTRADICTED. 


In an action by insured’s heir on life policies, a proof of death, showing that 
insured died of diabetes originating prior to issuance of the policy and rendering 
it void under a forfeiture clause, could be contradicted by other evidence. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

11. INSURANCE—HEALTH; HEIR’S TESTIMONY AS TO GOOD HEALTH 

OF INSURED HELD TO WARRANT VERDICT FOR HER NOTWITH- 

STANDING PROOF OF DEATH. 


In an action by insured’s heir on life policies, her testimony that insured “was 
the picture of health” when he went to the army warranted a finding for her, not- 
withstanding proofs of death showing violation of clause requiring forfeiture “if in- 
‘sured has been treated by a physician” prior to its issuance. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Department 1. 

Error to County Court, City and County of Denver; E. J. Ingram, Judge. 

Action by Anna Lanigan against the Metropolitan Life Insurance Company. 
Judgment for plaintiff in the justice court, and defendant brings error to the county 
court of the City and County Denver. _ Affirmed. 


Charles W. Waterman and William A. Jackson, both of Denver, for plaintiff in 
error. 


H. O. Neville and Albert S. Frost, both of Denver, for defendant in error. 


ALLEN, J. This is an action, originally instituted in a justice court, to recover 
upon two policies of life insurance which had been issued by the insurer upon the 
life of one Edward J. Lanigan, one policy being for $100 and the other for $200. 
There was a verdict and judgment for plaintiff. Defendant brings the cause here for 
review. 

[1, 2] The insurance under the policies is payable “to the executor or adminis- 
trator of the insured.” The plaintiff below sues in her individual capacity as heir of 
the insured and as assignee of the other and remaining heirs. The plaintiff in error 
contends that «he insured left debts, thereby necessitating administration. The evi- 
dence, however, in this respect, is sufficient to support a finding to the contrary. 
Therefore no administration was necessary. Waterhouse v. Churchill, 30 Colo. 415, 
70 Pac. 678. The heirs could maintain this action. 25 Cyc. 914; Metropolitan Life 
Ins. Co. v. Fitzgerald, 137 Ark. 366, 209 S. W. 77. 

[3, 4] It is contended that the plaintiff never obtained any proper assignment of 
the interests of the other heirs of the insured before bringing this action. This con- 
tention cannot be sustained. The plaintiff testified that at the time of the death of 
the insured, the heirs, other than herself, informed her that the policies are her own 
and that she may have the proceeds from the policies. This testimony is strengthened 
by evidence that plaintiff alone paid the funeral expenses of the insured, and took 
care of him during his last illness. An assignment may be by parol, and may be 
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inferred from the acts and conduct of the party. Chamberlin v. Gilman, 10 Colo. 
94, 100, 14 Pac. 107. 

[5, 6] Because plaintiff has obtained the right to sue under an assignment which 
may be deemed equitable, plaintiff in error contends that the justice court had no 
jurisdiction in this action. There is no merit to this contention because plaintiff 
is not seeking equitable relief. The action is one at law. 25 Cyc. 904. 

[7, 8] It is further contended that the policy is void because of a provision 
therein that it shall be void “if it be assigned” without the indorsement of the sec- 
retary of the insurer. Such provision is not applicable in the instant case, because 
the assignment here was not of the policy before the death of the insured, but of 
the cause of action accruing thereon after loss. 14 R. C. L. 1004. An assignment 
of a policy, and the right to recover upon it, after maturity, is valid, regardless of 
the conditions of the policy. Kerr on Insurance, 688. 

[9] The policies sued on contained a clause providing that the “policy is void 
if the insured before its date * * * has been attended by a physician for any 
serious disease or complaint.” The plaintiff in error contends that a verdict should 
have been directed in its favor because a witness testified that in the year 1913 a 
physician and surgeon of Chicago “operated upon” the insured for “ulcers of the 
stomach.” There is no other testimony on that point, and on such evidence alone 
the jury was not bound to find for the defendant. 

{10, 11] In relying on the forfeiture clause above quoted, the plaintiff in error 
places most stress on the proof of death, particularly because the physician making 
the certificates states therein that the insured died of diabetes and that the duration 
of such disease was two years and six months, which would place the beginning of 
the disease at a time prior to the issuance of the policies. If the contents of the 
proof of death are evidence for the insurer, the evidence is not conclusive, and 
may be contradicted by other evidence. John Hancock Mut. Life Ins. Co. v. Dick, 
117 Mich. 518, 76 N. W. 9, 44 L. R. A. 850; Hanna v. Conn. Mut. Life Ins. Co., 150 
N. Y. 526, 44 N. E. 1099. The insured died October 17, 1918. From June to 
September of that year he was in the army. The plaintiff testified that when he 
went to the army he was in good health and “was the picture of health.” The 
jury was warranted in finding for plaintiff on the evidence above mentioned. 

(12, 13] The plaintiff in error further relies on the deposition of the witness 
Clarke, a physician. The answer of the witness to interrogatory No. 18 was 
stricken, and that ruling is not complained of. The witness there stated that he at- 
tended the insured for diabetes. In answer to the next interrogatory, the witness 
gave the dates of such attendance, and this is the answer relied on by defendant be- 
low. That answer, however, standing alone, is meaningless. The plaintiff in error 
is not entitled to fortify one piece of evidence by adding thereto other evidence 
which was properly stricken. 

[14] In the deposition above mentioned, interrogatory No. 18, and the answer 
thereto, is as follows: 

“State whether or not Edward J. Lanigan was ever attended by you as a phy- 
sician for the disease of diabetes. 

“Yes, and the bill for my services, amounting to $19.25, is still unpaid.” 

The question and answer were stricken after objection made on the ground 
that the same is a disclosure of confidential matters between_ physician and patient. 
It is claimed that the court erred in striking that part of the answer following the 
word “Yes,” because the objection was not applicable to it. That part of the answer 
which it is claimed it was error to strike is in the same words as the last part of 
the answer to interrogatory No. 16, and in the light of other parts of the deposition 
it is clear that it covers identically the same subject-matter, referring to the same 
bill. The court’s ruling merely prevented a repetition. There was no reversible 
error in striking the entire answer to interrogatory No. 18. 

We find no reversible error in the record. 

The judgment is affirmed. 

Teller, C. J., and Denison, J. (sitting for Burke, J.), concur. 





Security Ben. Ass’n v. Henning. 


SECURITY BEN. ASS’N v. HENNING. (No. 10553.) 
(Supreme Court of Colorado. January 7, 1924.) 
222 Pacific Reporter, 396. 


3. INSURANCE— OCCUPATION; BENEFIT CERTIFICATE IS VOIDED 
BY FALSE ANSWER IN APPLICATION AS TO BEING ENGAGED IN 
PROHIBITED OCCUPATION. 


In view of law of benefit association, declaring certificate ipso facto canceled if 
insured was at time of application, or thereafter became, engaged in a prohibited 
business, answer in application that insured was not so engaged, being necessarily 
willfully and deliberately false, he then being a saloon keeper or bartender—pro- 
hibited occupations set forth in the law indorsed on the application—voided the 
certificate at its inception, whether or not such occupation contributed to insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 723[8].) 

4, INSURANCE— NOTWITHSTANDING PROHIBITION LAW INSURED 

COULD BE IN PROHIBITED SALOON OCCUPATION, 


Argument that, in view of state and federal prohibition laws, insured could not 
have been in the prohibited occupation of saloon keeper or bartender, held fallacious. 
(For other cases, see Insurance, Dec. Dig. § 723[8].) 


5. INSURANCE-—RETURN OF PREMIUM NOT NECESSARY TO DE- 
FENSE OF ENGAGEMENT IN PROHIBITED OCCUPATION. 

Where benefit certificate was by its terms void because of insured being engaged, 
contrary to his fraudulent statement on the application, in the prohibited occupation 
of saloon keeper or bartender, return of premium was not essential to the defense. 

(For other cases, see Insurance, Dec. Dig. § 809.) 

6. INSURANCE—RETURN OF PREMIUMS ON INFORMATION OF IN- 
SURED BEING IN PROHIBITED OCCUPATION HELD SUFFICIENT- 
LY PLEADED. 

Even if it were necessary for insurer to return premiums paid, to defeat recovery 
on the ground that certificate was void as procured by fraudulent statements in ap- 
plication that insured was not engaged in prohibited occupation, held, such return 
was sufficiently pleaded. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

7. INSURANCE— PRESUMPTION; BY-LAW AGAINST PRESUMPTION 
OF DEATH FROM DISAPPEARANCE UNREASONABLE AS TO EX- 
ISTING CERTIFICATE. 

By-law of benefit association that disappearance or long-continued absence of 
member unheard of shall not be evidence of death is, as to a certificate previously 
issued, unreasonable and so inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Department 3. 

Error to District Court, City and County of Denver; Neil F. Graham, Judge. 

Action by Anna Henning against the Security Benefit Association, successor to 
the Knights and Ladies of Security, a fraternal benefit society. Judgment for plain- 
tiff, and defendant brings error. Reversed and remanded. 

William H. Wadley, of Denver, for plaintiff in error. 

Edwin N. Burdick and Clarence O. Moore, both of Denver, for defendant in 
error. 

CAMPBELL, J. . The defendant, a fraternal benefit society, issued to Fritz Hen- 
ning, on his application therefor, its beneficiary certificate or policy of insurance in 
the sum of $1,000; payable to his wife at his death. This action is by the benefi- 
ciary, who, in her complaint, alleges the death of the applicant and other matters 
showing a right of recovery. She had judgment below, and the defendant is here 
asking a reversal. 

We shall not discuss all of the errors assigned, because they are not fully pre- 
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sented by the printed abstract of record, but prejudicial errors, clearly appearing 
from the abstract, of themselves require a reversal, and we withhold opinion upon 
such other assignments, as the facts may not be the same on another trial. It is 
not inappropriate to observe that possibly some record obscurities, and, at least, 
some of the erroneous rulings made by the judge who presided at the trial, are due 
to the fact that one judge settled the pleadings, and another judge, who conducted 
the trial on the merits, following the usual practice in this district, accepted these 
former rulings as controlling and made his rulings conform thereto. 

{1, 2] 1. It is not error of the court to strike from the defendant’s answer the 
seventh paragraph. It alleged, in general terms, that the constitution and laws of 
the association contained various provisions, without stating what they were, that 
established, limited, and governed the relations, to the parent society and its mem- 
bers, of the respective subordinate councils of the order, and its officers and mem- 
bers, and defined and limited the liability of the defendant in respect of anything 
done by any subordinate council or its respective officers or members. Just what 
these allegations mean it is not easy, if not impossible, to say, but if the object was 
to show a breach or violation by applicant of any provision applicable to him, there 
was a failure to allege it. Besides, the defendant could not have been prejudiced by 
the striking of these indefinite and ambiguous allegations, because in other parts of 
the answer the real defenses to the action were more aptly pleaded. 

[3] 2. The trial court committed prejudicial error in striking from the answer 
paragraph 9, reading: 

“9. Alleges that at the time of his said application, the said Fritz Henning was 
and for some years thereafter was, unknown to this defendant and its predecessor, 
a bar tender and engaged in one or more of the prohibited occupations set forth in 
the law heretofore recited and indorsed upon the application for said benefit certifi- 
cate, by reason whereof all rights and benefits arising to the said Fritz Henning and 
his beneficiary became and are forfeited and annulled; that such nature of the 
occupation of said Henning was unknown to defendant and its predecessor until 
disclosed by its investigations made in connection with the pending suit; and that 
upon such disclosure being made the defendant immediately returned to said plaintiff 
the dues or premiums forwarded by the local officer of the subordinate council re- 
ceived subsequent to such disclosure and directed that no further dues or premiums 
on account of said policy should be accepted.” 

Section 107 of the laws of the society, set forth in the answer and not denied, 
prohibits a member or certificate holder from engaging in the occupation of a saloon 
keeper or bartender—that is, keeping a saloon or tending bar is in the prohibited 
class of risks—~and no subordinate council could receive into or retain in its benefi- 
ciary or social membership persons engaged therein. This section also expressly de- 
clared that if any certificate holder was, at the time of the application, or thereafter 
becanie, engaged in any such business his certificate ipso facto was canceled and an- 
nulled and all rights thereunder forfeited. The association had the right to de- 
termine to what persons it should, and to what persons it should not, issue certifi- 
cates. It had the right to designate prohibited risks, and to forfeit the rights of all 
members who engaged in the prohibited occupations. If the applicant was, as para- 
graph 9 alleges, engaged in the prohibited occupation at the time of his application, 
he certainly must have known it, and his answer to one of the questions propounded, 
that he was not engaged in such occupation, must have been willfully and delib- 
erately false, and it voided the contract at its very inception. 

Plaintiff's counsel, conceding, for the sake of argument, that when Henning 
made his application for membership, he was, or thereafter became, engaged in a 
prohibited occupation, contends, nevertheless, and he has no other avenue of escape 
from the consequences of the applicant’s fraud, that this does not bar a recovery, or 
operate as a cancellation of the contract for fraud, because there is no averment or 
proof that engaging in such occupation resulted in, or contributed to, his death. 

[4, 5] Another claim is that Henning could not well have been engaged in this 
prohibited occupation for at least four years immediately prior to the beginning of 
the action, in view of the federal and state legislation upon the subject of intoxi- 
cating liquors. We think the argument is fallacious and not based upon reason or 
authority. The Supreme Court of Indiana, in Commercial. Life Ins. Co. v. Schroyer, 
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176 Ind. 654, 95 N. E. 1004. Ann. Cas. 1914A, 968, an action by the beneficiary to 
recover on a policy of insurance on the death of the insured, said that if the in- 
surer, to defeat recovery, elects to declare a policy void and interposes such a de- 
fense, it must plead and prove a return of the premiums received as one of the 
necessary steps in making the election to rescind. In the dissenting opinion in that 
case it is pointed out that the Supreme Court of Colorado, in National Mutual Fire 
Ins. Co. v. Duncan, 44 Colo. 472, 480, 98 Pac. 634, 20 L. R. A. (N. S.) 340, decided 
to the contrary and held that in such circumstances it is not necessary to return or 
repay the dues or premiums. See, also, Modern Woodmen of America y. Interna- 
tional Trust Co., 25 Colo. App. 26, 50 136 Pac. 806. 

In Clark v. Modern Woodmen of America, 170 Mo. App. 210, 156 S. W. 72, 
the court said that the forfeiture provision, like the one here, does not prevent a 
recovery on the policy, unless the death of the insured resulted from the forbidden 
occupation. That decision was based upen provisions of a statute, which we do not 
have, which the Missouri Court of Appeals said required such a decision. For- 
feitures are not favored, either in a court of law or equity; but where, as the 
stricken part of the answer in this case alleges, an applicant for a policy deliberately 
and willfully miserpresents the occupation in which he is then engaged, and war- 
rants his statement to be true, and he is, as matter of fact, then engaged in a pro- 
hibited occupation, courts can do nothing less than enforce the contract, which de- 
clares that a certificate issued on the strength of such false representation is void, 
imposes no liability on the insurer, and defeats a recovery by the beneficiary. 

[6] But if the law were otherwise, and it was the duty of this insurer to return 
all dues and premiums paid when it elected to void the policy or certificate, and de- 
feat such recovery, on the ground that the certificate was procured by fraudulent 
statements of the applicant, paragraph 9 of the answer alleges that the defendant, 
immediately upon receipt of knowledge of the fraud, returned to the plaintiff the 
dues or premiums that had heen paid, and directed that no further dues or premiums 
should be accepted. That there could be no recovery where there has been such 
willful and intentionally false statements, see Knights and Ladies of Security v. 
Considine, 61 Colo. 474, 477, 158 Pac. 282; Supreme Tribe of Ben Hur. v. York, 
70 Colo. 175, 177, 197 Pac. 1012; Erickson v. Knights of the Maccabees, 71 Colo. 
9, 12, 203 Pac. 674; Northwestern Mutual Life Ins. Co. v. Farnsworth, 60 Colo. 
324, 338, 153 Pac. 699. In Holland v. Supreme Council, etc., 54 N. J. Law, 490, 495, 
25 Atl. 367, the court held that misrepresentation by the applicant that he was not a 
bartender, when, in fact, he was, voided the contract of insurance. 

The defendant cites Zemar v. North American Union, 263 Ill. 304, 105 N. E. 
22, as holding that forfeiture does not apply where a member had retired from a 
prohibited occupation months before his death. We find nothing in the opinion in 
that case so holding. The court in that case did hold that there might be a waiver 
of the right to forfeit the policy where the insured engaged in a prohibited occupation 
if, with full knowledge of the facts, the company accepted payment of dues and 
treated the contract as in force. There is no such plea in this case, and no such 
evidence, : 

For these reasons the judgment must be reversed. In view of another trial it is 
proper to say, for the guidance of the trial court, that if instruction No. 3, given by 
the court, is the only instruction upon the effect of the proof as to the disappearance 
of the applicant, it does not conform to the applicable law as laid down by this 
court in New York Life Ins. Co. v. Holck, 59 Colo. 416, 151 Pac. 916, and in the 
White Case below. The abstract does not purport to contain all the instructions 
given, and it may be that a supplemental or an additional instruction on this subject 
was given. 

[7] 3. There was no error of the court in striking from the answer paragraph 6 
which set up section 86 (a) of the laws of the society which declares that disap- 
pearance or long-continued absence of any member unheard of shall not be regarded 
as evidence of death or give any right to recover on a benefit certificate. That law 
or by-law was passed after this certificate was issued, and this court, in Modern 
Woodmen of America v. Myrtle May White, 70 Colo. 207, 199 Pac. 965, 17 A. L. R. 
393, has held that such a by-law, passed after the issuing of a certificate, is unrea- 
sonable. 

82——Vol. LXII. 
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For the prejudicial errors committed, as above stated, the judgment is reversed 
and the cause remanded for a new trial. 

Reversed and remanded 

Teller, C. J., and Sheafor, J., concur. 

~~ 
FEDERAL LIFE INS. CO. v. SAYRE. (No. 24553.) 
(Supreme Court of Indiana. Jan. 18, 1924.) 
142 Northeastern Reporter, 223. 

1. INSURANCE — SURRENDER OF POLICY UNNECESSARY, IN VIEW 
OF INSURER’S DENIAL OF LIABILITY. : 
Where life insurance policy provided that, if after three years it became void 

for nonpayment of premium, insured, on surrender of it, was entitled to its cash 

surrender value, an offer to surrender after default became unnecessary, when in- 
surer denied all liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

2. INSURANCE — PAYMENT OF 40 PER CENT. OF PREMIUM AS PRO- 
VIDED IN CONTRACT CONCURRENT WITH ISSUANCE OF POLICY 
HELD SUFFICIENT. 

Where, concurrently with execution of life insurance policy, insured diate 
contract with insurer, which was inducement to insured’s acceptance, stipulating 
that 40 per cent. of the premium should be paid in semiannual installments no greater 
amount should be called for unless to meet unexpected losses, and such contingency 
never arose, payment by insured of the semiannual installments was sufficient to sup- 
port recovery of cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

3. INSURANCE—THAT UNPAID PART OF PREMIUM, EXCEEDED CASH 
VALUE NO DEFENSE IN VIEW OF CONTRACT REQUIRING PART 
PAYMENT ONLY. 

Where concurrently with execution of life insurance policy the parties made 
contract that only 40 per cent. of the yearly premium was to be paid by insured, un- 
less insurer required the balance to meet unexpected losses, in insured’s action for 
cash surrender value of $1,051.80, it was no defense that the unpaid portion of the 
premiums at the time of the suit was $1,879.52. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

4. INSURANCE — WAIVER; ANSWER HELD NOT TO NEGATIVE 
WAIVER OF SURRENDER OF POLICY. 

Where life insurance policy provided that on surrender of policy its cash value 
would be paid, and in action for cash value complaint averred that insured made de- 
mand on insurer for the cash value and offered to surrender the policy, but insurer 
denied liability, averment in answer that the policy was not surrendered nor offered 
for surrender did not avoid averment of denial of liability, and hence failed to show 
that insurer did not waive surrender. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

10. INSURANCE —INSURED HELD NOT INDEBTED TO INSURER FOR 
PART OF PREMIUM PAYABLE ON CONTINGENCY. 

Under contract concurrent with issue of policy requiring insured pay only 40 
per cent. of the annual premiums, except in a contingency which never occurred, 
insured held not indebted to insurer for the unpaid portion of the premiums. 

(For other cases, see Insurance, Dec. Dig. § 183.) 

12. INSURANCE — CONSTRUCTION OF LIFE INSURANCE POLICY BY 
STATE INSURANCE DEPARTMENT HELD INADMISSIBLE. 

In action to recover cash value of a life insurance policy, where the construc tion 
of the policy was for the court, it was not error to sustain objection to evidence as 
to the interpretation of the policy by insurance departments of the states of Indiana 
and Illinois. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

16. INSURANCE — SLIGHT ACTS OR CIRCUMSTANCES CONSTRUED 
AS WAIVER TO PREVENT FORFEITURE. 


Slight acts or circumstances on the part of insurer will be construed as waiver 
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to prevent a forfeiture, where the condition of the contract is in favor of insurer. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Circuit Court, Wabash County; C. R. Rolland, Judge. 

Action by Warren G. Sayre against the Federal Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Transferred from Appellate Court 
under section 1394, Burns’ Ann. St. 1914. Affirmed. 


Superseding opinion 128 N. E. 850. 

Appellee’s instruction No. 10, mentioned in the opinion, was as follows: 

10. I instruct you, gentlemen, that under the law in this state, where an insur- 
ance company denies liability upon a contract of insurance, it thereby waives the 
surrender of said contract upon the part of the insured. 

So in this case, if you find from the evidence that the defendant insurance com- 
pany was denying and did deny liability upon said contract of plaintiff, it, by such 
denial of liability, waived the provisions of said contract for the surrender of said 
policy as a condition of the payment of said cash surrender value, and, by such de- 
nial of liability upon the part of the defendant, plaintiff was not required to sur- 
render said policy of insurance. 


Chas. A. Atkinson, of Chicago, Ill., and Edward E. Eikenbary, of Wabash, for 
appellant. 

Frank O. Switzer and Walter S. Bent, both of Wabash, for appellee. 

WitLoucsy, J. This was a suit upon a life insurance policy issued by the Inter- 
state Life Assurance Company on the life of appellee, and a writing designated as a 
premium bond executed by the appellee, which, together with the policy, constitute 
the contract of insurance in this case sued upon. 

The case was tried upon an amended complaint, which is in substance as fol- 
lows: 

“That the defendant is a corporation, organized and existing under the laws of 
the state of Illinois, and for at least six years last past has been engaged in the gen- 
eral life insurance business. That upon the 14th day of April, 1898, there was in ex- 
istence a life insurance company or corporation, organized under the laws of the 
state of Indiana, with its principal place of business at Indianapolis, Ind., named 
the Interstate Life Assurance Company. That on said 14th day of April, 1898, the 
said Interstate Life Assurance Company issued to appellee a policy on his life in 
consideration of the annual or semiannual payment of the premiums fot the term 
of 20 years, pursuant to the contracts then entered into between the plaintiff and said 
insurance company, by its written policy of that date, duly signed, executed, and 
delivered, did thereby insure the life of the appellee in the sum of $2,000, for the 
term of his natural life (a copy of which policy is filed herewith and made a part 
of the complaint, marked Exhibit A).” 

That concurrently with the execution of said policy and as a part of the said 
contract of insurance then entered into between the plaintiff and said Interstate 
Life Assurance Company, and as the inducement to plaintiff to accept said insur- 
ance, the said Interstate Life Assurance Company, and the plaintiff entered into a 
contract in writing, whereby it was agreed and stipulated that plaintiff should be 
required to pay but 40 per cent. of the annual premium, so stipulated and provided 
in said policy to be paid, and which 40 per cent. of said annual premium should be 
paid in semiannual installments of 20 per cent. of such payments each six months 
during the premium term of 20 years, and in said contract and as a part of the con- 
tract of insurance so entered into on said date between the said Interstate Life As- 
surance Company and this plaintiff it was expressly stipulated and agreed that no 
amount in excess of said 40 per cent. shall be called for by the company from the 
insured, unless to meet unexpected business losses which may arise in the transac- 
tion of the company’s business (a copy of which contract is filed herewith and 
made a part of this complaint, marked Exhibit B). 

Plaintiff avers: That said concurrent contract was prepared by the said In- 
terstate Life Assurance Company, and is upon a printed blank furnished by said 
company, except as to the filling in of plaintiff's name, address, amount of premium, 
and amount of insurance in the blanks left for that purpose. that said concurrent 
contract was the inducement to plaintiff to accept said insurance, and formed the 
consideration upon which plaintiff entered into said contract of insurance. That 
plaintiff acted thereon and paid and continued the payment of the premiums upon 
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said policy to the said Interstate Life Assurance Company pursuant to the provi- 
sions of said latter contract to, and including, the premiums falling due on the 14th 
day of October, 1909, by the payment of 40 per cent. of the annual premium stipu- 
lated in said policy, in semiannual installments of 20 per cent. thereof each, and 
which payments of premium so made were accepted and retained by the said Inter- 
state Life Assurance Company. That at the time of entering into said contract of 
insurance the Interstate Life Assurance Company accepted said concurrent contract 
(a copy of which is so marked Exhibit B), which, together with said policy, formed 
the contract of insurance between the plaintiff and said Interstate Life Assurance 
Company, and promised and agreed with plaintiff that all plaintiff should be re- 
quired to pay upon said contract of insurance would be the said 40 per cent. of the 
stipulated annual premiums thereon, unless in case of epidemic or unexpected death 
losses he should be assessed his pro rata share, of such additional sum above the 
said 40 per cent. as might be necessary to meet such unexpected death losses, if any, 
but in no event should said assessment exceed the said designated annual premium, 
and by said contract of insurance further agreed that, in event of default in the 
payment of any premiums by the plaintiff after three annual premiums had been 
paid at 40 per cent. of the designated annual premium, the plaintiff should and 
would receive the cash surrender value stipulated and set forth in the table of sur- 
render values contained in said contract of insurance for the year in which said 
default if any, should occur, and, acting upon said inducements, representations, and 
agreements, and in consideration thereof, plaintiff entered into said contract of 
insurance. 

That on the 11th day of December, 1909, the said Interstate Life Assurance 
Company and the defendant company entered into a contract in writing, whereby 
the said Interstate Life Assurance Company assigned and transferred its franchises, 
assets, and good will to the defendant, Federal Life Insurance Company, and re- 
insured its outstanding contracts of insurance, including the contract of insurance 
upon which this action is predicated, in the defendant company, and thereon and 
thereby the defendant reinsured, assumed, and guaranteed the policies and contracts 
of the said Interstate Life Assurance Company, so in force on said date, including 
the said contract of insurance with plaintiff (a copy of which contract of reinsur- 
ance between the said Interstate Life Assurance Company and the defendant is filed 
herewith and marked Exhibit C), and made a part of this complaint. 

That Rheveifeer the plaintiff continued the payment of the premiums upon said 
contract of insurance to the defendant company in semiannual installments of 20 
per cent. each, of the annual premium designated in said policy, pursuant to the 
terms of his said contract with the said Interstate Life Assurance Company, to and 
including the premiums for the years ending on the 14th day of October, 1914, and 
which premiums were’ received, accepted, and retained by the defendant company. 

That he paid the premiums under said contract of insurance for 16 full years, 
and the first semiannual installment of the seventeenth year. That, by the terms 
of said contract of insurance, the plaintiff was entitled, at the end of the sixteenth 
policy year, upon default in the payment of further premium, to receive in cash, 
upon the surrender of said contract of insurance, the sum of $1,051.80. That the 
plaintiff made default in the payment of the second installment of the seventeenth 
annual premium when due, and within 30 days thereafter, agreeable to the terms 
of said contract of insurance, made demand upon the defendant for the said $1,- 
051.80, cash value under the terms of said insurance contract, and offered to sur- 
render his said contract of insurance to the defendant, agreeable to the terms thereof, 
but the defendant refused to pay to the plaintiff said cash value, agreeable to its 
said contract of insurance, or any part thereof, and denied any and all liability un- 
der said contract of insurance. 

That at no time during the existence of said contract of insurance has a sum 
in excess of said 40 per cent. of the annual premiums designated in said contract 
been called for or levied by the defendant company nor by the said Interstate Life 
Assurance Company, from the plaintiff, to meet unexpected losses, nor have any 
such unexpected losses arisen in the transaction of the business of the said Inter- 
state Life Assurance Company, or the defendant company, requiring a levy of a 
sum against the plaintiff in excess of said 40 per cent. of the designated annual 
premiums so paid by him, pursuant to the terms of said contract. That he has per- 
formed all the conditions of his said contract of insurance on his part to be per- 
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formed, and that there is now due and owing to him, from the defendant company, 
the sum of $1,051.80, with 6 per cent. interest thereon from and after the 14th day 
of October, 1914, and he now brings said contract of insurance into court and offers 
to surrender the same to the defendant upon the payment, by the defendant, of said 
sum. Prayer for judgment against the defendant, Federal Life Insurance Company, 
in the sum of $1,500. 

Clause 3 in said policy provides that— 

“This policy shall be indisputable after one year from its date of issue, for 
the amount due, provided the premiums are duly paid as set forth above, except 
that military or naval service in time of war without a permit are risks not as- 
sumed by the company at any time, but the reserve on this policy will be due. and 
payable in case of death from such service.” 

Concurrently with the issuance of said policy and as a part of the insurance 
contract between the parties, appellee executed to said Interstate Life Assurance 
Company a premium bond, promising to pay it $129 annually for 20 years on cer- 
tain conditions, among which are the following: 

“(1) The true intent and purport of this bond is that I hold myself bound to 
pay for said policy of insurance, a sum of money, annually, the minimum amount 
of which shall be forty (40%) per cent. thereof, twenty (20%) per cent. payable 
on the execution of this bond, and an additional twenty (20%) per cent. each six 
months thereafter; the maximum amount that can be called for annually shall in 
no case exceed the face value of this bond. No amount in excess of said forty 
(40%) per cent. shall be called for by the company from the insured unless to meet 
unexpected losses which may arise in the transaction of the company’s business, 
it being understood that any levy made herein shall be due and payable at the home 
office of the company within sixty. days from date thereof, and if not paid within 
said sixty days the insurance herein referred to shall cease and determine, except 
as provided in the policy. 

“(3) This bond will not be liable to any levy in excess of the twenty (20%) 
per cent. above stipulated, each six months, except when the death claims against 
the company are in excess of the mortuary funds in the hands of the company and 
then only for on amount equal to the pro rata share of the premium bonds and other 
securities held by the company, to make good the sum necessary to pay such death 
claims and such levy or levies shall not exceed the face of this bond annually, as 
above stated.” 

“(5) The payments on this bond shall terminate upon the surrender to the 
company of the policy upon which it is predicated or at the expiration of twenty 
years from the date hereof.” 


To the amended complaint a demurrer was filed, alleging that the amended 
complaint does not state facts sufficient to constitute a cause of-action. This de- 
murrer was overruled, and appellant excepted. Appellant then filed an answer in 
two paragraphs. The first paragraph was a general denial, and the second was in 
substance as follows: 


“Defendant admits that at the time plaintiff alleges default was made in the 
second cash installment of the seventeenth annual premium on the policy sued on, 
there was payable to plaintiff by the terms of said policy, upon demand therefor 
and surrender of said policy, the cash surrender value of $1,051.80; that defendant 
alleged it is expressly provided in said policy that any existing indebtedness on ac- 
count thereof should reduce the amount of such cash value so payable; that plain- 
tiff pursuant to the terms and provisions of Exhibit B filed as a part of the amended 
complaint, elected, instead of paying the full sum of each annual premium in cash, 
to pay and did pay but 40 per cent. thereof in cash, and that the balance of each 
such premium, to wit, 60 per cent. remained unpaid and constituted a loan to plain- 
tiff and an indebtedness against said policy, which with interest compounded at 4 
per cent. as provided in said Exhibit B is deductible from the amount of the cash 
value of said policy, so payable to plaintiff; that the amount of said premiums so 
remaining unpaid with interest as aforesaid was at the time of said default $1,- 
879.52, which amount was and is an indebtedness against said plaintiff and against 
said policy and is in excess of the cash surrender value specified in said policy and 
because of which defendant owes plaintiff nothing.” 

A demurrer was filed to this paragraph of answer, alleging it did not state 
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facts sufficient to constitute a cause of defense to appellee’s amended complaint, and 
the cause of action therein stated, which demurrer was sustained. 

The defendant then filed an additional and third paragraph of answer to the 
amended complaint, and says that in paragraph 8, entitled “Termination and Sur- 
render,” on the second page of the policy, a copy of which jis attached to the 
amended complaint with the following provisions, to wit: 

“If this policy shall become void by the violation of any stipulation of agree- 
ment, all payments made or accepted herein shall be retained by and shall belong 
to the company, except that, if three full years’ premiums shall have been paid on 
this policy, it shall cease or become void solely by the nonpayment of any premium 
when due, the owner will be entitled on legal surrender of this policy within thirty 
days thereafter, to one of the methods of settlement, provided in the table on the 
third page hereof at the date of surrender, as follows: (1) Receive a paid-up life 
policy for the amount specified in said table; or, (2) receive the amount specified in 
the said table as the cash value of this policy.” 

The plaintiff admits in his amended complaint that he made default in the sec- 
ond installment of the seventeenth annual premium when due and within 30 days 
thereafter, and that said second installment has never been paid by plaintiff or by 
any one for or on his behalf, and that by reason of such default said policy lapsed; 
that in order to entitle plaintiff to the cash surrender value set forth in the table of 
loans and of surrender values, either in cash, extended, or paid-up insurance and 
additions at death, in accordance with the provisions of said paragraph 8 of said 
policy, it was necessary and plaintiff was required to legally surrender to defendant 
within 30 days from date of said default of said policy, and that neither said plain- 
tiff nor any one for or in his behalf surrendered or offered to surrender said policy 
within said 30 days as provided in said paragraph 8, wherefore defendant says that 
plaintiff is not entitled to the surrender value mentioned in his amended complaint, 
nor any part thereof. 

A demurrer was filed to this third paragraph of answer, on the ground that it 
did not state facts sufficient to constitute a cause of defense to appellee’s complaint 
and cause of action therein stated. This demurrer was sustained and exceptions 
taken, and the cause was tried on the issue stated in the amended complaint and 
the general denial thereto. A. verdict was returned in favor of appellee for the 
sum of $1,256.87, upon which judgment was rendered, from which appellant ap- 
peals. 

{1] The first error relied on for reversal is that the Wabash circuit court er- 
red in overruling appellant’s demurrer to the amended complaint of appellee. The 
memorandum attached to the demurrer to the complaint alleges that in the amended 
complaint it is admitted by appellee that he made a default in payment of the sec- 
ond semiannual cash installment of the seventeenth annual premium, due October 
14, 1914, and that because of such default said policy ceased to be in force. 

The appellant says that the complaint does not contain any averment that ap- 
pellee surrendered said policy to the appellant within the time required by the pro- 
visions thereof, and that the offer to surrender the policy was not a compliance 
with the terms of the policy nor of said averment of the complaint; but the com- 
plaint does allege that by and agreeable to the said contract of insurance the plain- 
tiff made demand upon defendant for the said sum of $1,051.80, cash value under 
the terms of said insurance contract, and offered to surrender the said contract of 
the defendant agreeable to the terms thereof, but defendant refused to pay to plain- 
tiff said cash value agreeable to the said contract of insurance or any part thereof, 
and denied any and all liability under said contract of insurance. It is further 
averred in the complaint that the plaintiff has performed all conditions of the said 
contract of insurance on his part to be performed. The law does not require any 
one to do any unnecessary or useless thing. When the appellant denied any and 
all liability under said contract of insurance it was unnecessary for the appellee to 
surrender or attempt any further surrender of the policy. See New York Life In- 
surance Co. v. Lahr (Ind.) 137 N. E. 673; Equitable Life Assur. Society vy. Per- 
kins, 41 Ind. App. 183, 80 N. E. 682. 

[2] Appellant also says that the amended complaint is insufficient because in it 
appellee admits that he only paid 40 per cent. of $129.60, for 16% years, and ad- 
mits that he never paid 60 per cent. of this annual premium or any part of said 60 
per cent. But the complaint avers that, concurrently with the execution of said 
policy and as part of said contract of insurance then entered into between the plain- 
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tiff and said Interstate Life Insurance Company, by inducement of said plaintiff to 
accept said insurance, it entered into a contract in writing whereby it was agreed 
and stipulated that 40 per cent. should be paid in semiannual installments of 20 per 
cent. every six months; and in said contract, as a part of said contract of insur- 
ance so entered into on said date, it was expressly stipulated and agreed that no 
amount in excess of said 40 per cent. shall be called for by the company, unless to 
meet unexpected losses. 

By the allegations in the complaint it appears that this contract was executed 
concurrently with the issuing of the policy, and was the inducement to the plain- 
to accept said insurance; that he did accept such insurance and did pay the 40 per 
cent. required under the contract each six months until the first six months of the 
seventeenth year after the issuing of the policy, and that at no time during the ex- 
istence of said contract of insurance had a sum in excess of said 40 per cent. of 
the annual premium designated in said contract been called for by the company to 
meet unexpected losses, nor has any such unexpected loss arisen in the transaction 
of the business in the said company, requiring the levy of the designated amount of 
the annual premium paid by him pursuant to the terms of the said contract. 

The appellant relies on the case of Federal Life Insurance Co. v. Kemp, 257 
Fed. 265, 168 C. C. A. 349. In that case the contract executed at the time of the 
policy and called a premium loan certificate, provided that the true intent and pur- 
pose of this loan certificate is that “I hold myself bound to pay for said policy of 
insurance a sum of money annually, the cash part of which shall be 50 per cent 
of the premium thereon” and “in order that the terms and conditions of this loan 
certificate shall be made good, the company shall have a lien upon the policy of in- 
surance upon my life * * * to the extent of the annual” dividends “compounded 
and computed in accordance with insurance law and mathematics.” 

It will be observed that in that case the policy was issued upon the payment of 
an annual premium of $182.50, one half to be paid in cash, and providing that the 
remaining half of the premium shall become an indebtedness secured by a lien 
against the policy. 

In the instant case no such provision is found in the bond or policy. In the 
instant case the amount to be paid each year was 40 per cent. of $129.60, and that 
this amount should be paid semiannually in installments of 20 per cent. each; that 
the remaining 60 per cent. should not be paid except upon certain contingencies al- 
leged in the complaint, and which the complaint alleges never happened. So the 
case of Federal Life Insurance Co. v. Kemp, supra, cannot be considered as con- 
trolling in this case. 

In Federal Life Insurance Co. v. Petty, 177 Ind. 256, 97 N. E. 1011, it is held 
that, pursuant to section 4753, Burns’ 1914, providing for the transfer and reinsur- 
ance of a company’s business, the rights of the assured cannot be reduced by the 
provisions of the reinsuring contract entered into between the companies. On that 
point see, also, Federal Life Ins. Co. v. Kerr, 173 Ind. 613, 89 N. E. 398, 91 N. E 
230; Federal Life Ins. Co. v. Frazer (Ind.) 137 N. E. 273, 25 A. L. R. 1530. 

It was not error to overrule the demurrer to the amended complaint. 

[3] The first paragraph of defendant’s answer is a general denial. The second 
paragraph alleges that the cash surrender value of $1,051.80 is not equal to the 
amount due and owing the company on account of premiums unpaid and interest 
thereon, that the amount of premiums unpaid at the time of bringing this suit, with 
interest thereon, amounts to $1,879.52. From what we have said in discussing the 
overruling of the demurrer to the complaint, this paragraph of answer is insufficient 
to constitute a defense to said action. 

[4] In the third paragraph of the answer the defendant says that neither said 
plaintiff nor anyone for or on his behalf surrendered or offered to surrender said 
policy within said 30 days as provided in paragraph 8. A demurrer was filed to said 
third paragraph, and from the memorandum filed therewith the plaintiff alleges said 
paragraph is not sufficient, and says that it fails to negative the averment in the com- 
plaint that defendant denied liability upon the policy in suit. It fails to show that 
defendant did not waive a surrender of the policy after a default in payment of 
premiums. It fails to negative the averment of the complaint that plaintiff made 
demand upon the defendant for the cash surrender’ value of said policy and that de- 
fendant denied liability thereon. 

The complaint avers that the plaintiff made default in the payment of the sec- 
ond installment of the seventeenth annual premium when due, and within 30 days 
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thereafter made demand upon defendant for said sum of $1,051.80, cash value, and 
offered to surrender said contract of insurance agreeable to the terms thereof, but 
defendant refused to pay said cash value and denied any and all liability under said 
contract of insurance. These averments show a waiver by the company of the sur- 
render of the policy. This paragraph of answer fails to avoid the averment of the 
complaint that defendant denied liability upon the contract in suit, and fails to 
show that the defendant did not waive the surrender of the policy. 

[5] It is also apparent that all the facts stated in this paragraph, if admissible 
at all, were admissible under the general denial. When the general denial has been 
filed it is not error to sustain a demurrer to a paragraph of answer; all the facts 
alleged therein being provable under the general denial. No error can be based on 
sustaining the demurrer to this paragraph of answer. Watson's Works, Practice, 
§ 668; Butler v. Thornburg, 131 Ind. 237, 30 N. E. 1073. 

The third error relied on for reversal is that the Wabash circuit court erred in 
overruling appellant’s motion for a new trial. The specifications of said motion 
are as follows: (1) The verdict of the jury is not sustained by sufficient evidence. 
(2) That the verdict is contrary to law. 

The motion also avers error in giving to the jury instruction No. 9 requested 
by appellee, and also instruction No. 10, requested by appellee. 

Instruction No. 9, requested and tendered by appellee and given by the court is 
a correct interpretation of clause 8 of the policy, and therefore a correct statement 
of the law of the case, and no error was committed in giving this instruction. It is 
claimed by appellant that instruction No. 9 is in conflict with instruction No. 4 given 
by the court to the jury and requested by appellant. Instruction No. 9, given at re- 
quest of appellee, is not erroneous. 

[6] Instruction No. 4, given at the request of appellant, was erroneous, in that 
it stated that, before the plaintiff is entitled to recover in this action, he must prove 
by a preponderance of the evidence that he has complied with all the terms and pro- 
~isions on his part to perform among which provisions is the following: 

“To surrender to defendant company the policy of insurance herein sued on 
within 30 days after the date of default of payment, which in this»case the court 
instructs you would mean 30 days after October 14, 1914.” 

This part of said instruction No. 4, was erroneous because the contract of in- 
surance provides for a grace of 30 days in which plaintiff could make payment after 
the due date, provided interest be included on payment made during the period of 
grace. This grace did not extend the due date, but was grace within which the de- 
fendant would accept a payment already overdue. But the error in giving this in- 
struction was invited and procured by appellant, and it cannot be heard to complain 
that the disagreement between an erroneous instruction given at its request, with 
correct instructions given by the court of its own motion, or on the request of the 
appellee, produces inconsistency in the instructions. Lake Erie, etc. R. Co, v. Cot- 
ton, 45 Ind. App. 580, 91 N. E. 253; Domestic Block Coal Co. v. De Armey, 179 
Ind. 592, 100 N. E. 675, 102 N. E. 99; Kingan & Co. v. Clements, 184 Ind. 213, 110 
N. E. 66; Marion Trust Co. v. Robinson, 184 Ind. 291, 110 N. E. 65; Daywitt v. 
Daywitt, 63 Ind. App. 444, 114 N. E. 694; Penn Co. v. Stalker, 67 Ind. App. 329, 
119 N. E. 163; Orient Ins. Co. v. Kaptur, 176 Ind. 308, 95 N. E. 230. 

[7] The appellant claims that instruction No, 10, requested by appellee, was 
erroneous, and says that it informed the jury that, if it found that appellant denied 
liability at any time before the case was submitted to the jury, the appellee was not 
required to surrender the policy. This instruction is not open to the objection urged 
against it. It is one of a series of instructions. The court had theretofore, in in- 
struction No. 7, informed the jury that, if they found from the evidence that the 
appellee had paid the premiums for 16 years and the first installment of the sev- 
enteenth year, and made default in the payment of the second installment of the sev- 
enteenth year, under the contract of insurance he would be entitled to receive the 
cash surrender value provided therein for that particular year, upon legal surrender 
of said contract of insurance within 30 days after the default in the payment of 
said premium. This instruction clearly told the jury that the appellee would be 
entitled to the cash surrender value upon the surrender of the policy within 30 days 
after default, and hegwas not in default until the expiration of the 30 days of 
grace. In both of these instructions the jury were told that the condition upon 
which the appellee could receive the cash surrender value was upon the surrender, 
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or offer to surrender and waiver thereof, within the 30 days after the expiration 
of the 30 days of grace. 

By instruction No. 8 the court told the jury that, under the provisions of the 
contract for grace in the payment of premiums, appellee could not be held to be in 
default for the payment of premium falling due on October 14, 1914, until after 
the expiration of 30 days from said date, and that defendant could not declare a 
forfeiture of said policy until after the expiration of 30 days from said date. The 
appellant did not except to the giving of this instruction. 

The jury had been informed that appellant had 30 days after the policy ceased 
or become void for nonpayment of premium, within which to make the surrender, 
by three instructions, one procured to be given at the request of appellant, and 
two given at the appellee’s request, to one of which no exception was reserved. 

[8] Instruction No. 10 was a correct statement of the law upon the subject of 
the waiver of surrender, and the jury could not have been misled thereby. Even if 
the instruction standing alone were open to the criticism offered against it, the sub- 
ject of the criticism was embraced within other instructions given. When the in- 
structions, considered as a whole, fairly state the law, even an inaccuracy or omis- 
sion in a particular instruction is not cause for reversal. Chicago R. Co. v. Dinius, 
180 Ind. 596, 103 N. E. 652; Southern Ry. Co. v. Friedley, 52 Ind. App. 192, 100 N. 
E. 481; Indianapolis, etc., Transit Co. v. Haines, 33 Ind. App. 63, 69 N. E. 187. 

It does not appear from the record that any exceptions were reserved by appel- 
lant to the refusal of the court to give either of appellant's tendered instructions, 3, 
5, and 6. However, it may be observed that each of said instructions are defective. 

[9] Instruction No. 3 omits the element of waiver and asks the court to in- 
struct the jury that the appellee would be required to yield up or surrender his pol- 
icy in any event, notwithstanding the issue of whether or not appellant had denied 
liability and thereby waived such surrender. 

[10] Instructions Nos. 5 and 6 were upon the ‘theory that appellee was in- 
debted to appellant under the premium bond to the extent of 60 per cent. of $129.60 
each year. This is an erroneous construction of the contract of insurance as we 
have pointed out in the discussion of the demurrer to the amended complaint in 
this case. It was not error to refuse to give these instructions. 

[11] The defendant placed a witness on the stand, who had testified that he 
was an actuary for the American Central Life Insurance Company, and asked of 
him the following question: “Is there a term used in the life insurance business 
known as level premium policies?” to which the witness answered, “Yes, sir.” He 
was then asked, “what is meant by the level premium policy?” to which question 
the plaintiff objected. 

The defendant then offered to prove, in answer to the question propounded to 
this witness, that a level premium policy is a policy where the premiums are fixed 
for and during the life of the insured, or for a certain number of years, as may 
be provided in the policy; and that in a level premium policy, the number of years, 
or the number of semiannual or quarterly payments, as they may be payable, are 
unchangeable, neither to be increased nor decreased. The court then sustained the 
objection of the plaintiff to the question. 

The witness was then asked, “What is meant by the reserve net value of a 
policy such as is issued to Mr. Sayre, and sued on in this case?” to which plaintiff 
objected for the reason that the parties’ rights under this contract are determined 
by the contract itself; and it expressly fixes the reserve and the cash value, and 
the premium to be paid. The contract here provides in itself for the payment of 
the premiums, and fixes the amount, and by its express terms provides that only a 
certain sum should be required of the plaintiff, except upon the happening of a 
contingency which is not now shown to have existed or to have ever existed, and 
it is not a question for an actuary, or a question of interpretation by an actuary, 
but it is a question of the interpretation of the contract itself as a matter of law 
by the court. The court then sustained the objection. 

Other similar questions were asked the witness, and objections were made by 
the plaintiff, but all such questions were pertaining to the construction to be placed 
upon the policy and contract of insurance herein. The interpretation of the con- 
tract itself is a matter for the court, and the objections were properly sustained to 
the evidence tendered by the defendant on that subject. 

[12] A witness was then placed on the stand by the defendant and the de- 
fendant offered to prove by him that the company had been making deposits with 
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the insurance department of the state of Indiana, and what interpretation the in- 
surance department of the state of Indiana put upon the papers so deposited by 
such company, and of the length of time the premium bond was deposited in the 
insurance department of the state of Indiana, and what construction the insurance 
department of the state of Indiana and the state of Illinois put upon such premium 
bond. Objection to this evidence was correctly sustained. The construction of the 
insurance contract is a matter for the court and not for the jury. 

[13-15] The appellant contends that the verdict is not sustained by sufficient 
evidence, and says that the plaintiff failed to prove either that he surrendered the 
policy or facts showing that such surrender was waived. The rule applicable to 
that question is that, if there is any evidence tending to support every essential fact 
necessary to support the verdict, it is sufficient evidence. It is also the rule that 
the court or jury trying the case may draw any reasonable inference of facts from 
the evidence. It is not essential that a fact be proven by direct or positive evidence, 
and where it may be reasonably inferred from the facts and circumstances which 
the evidence tends to establish it will be sufficient on appeal. 

[16] Appellant is seeking a forfeiture, and is asking this court to enforce a 
forfeiture, against the verdict of the jury and the decision of a trial court, finding 
that the appellant had waived the surrender of the policy, and is asking the court to 
enforce such forfeiture in contravention of the established rule that slight acts or 
‘ circumstances upon the part of the insurer will be construed by the courts as a 
waiver to prevent a forfeiture, where the condition in the contract is in favor of 
the company. National Masonic, etc., Ass’n v. McBride, 162 Ind. 379, 70 N. E. 483. 

From a careful-examination of the evidence in this case we conclude that there 
is some evidence tending to support every material fact necessary to sustain the 
verdict. 

The appellee has assigned cross-errors in this action, bringing under review 
the action of the trial court in excluding certain evidence, but in our view of the 
case it is not necessary to consider them. No reversible error appears in the record. 

Judgment affirmed. 

ue 


JOHNSON v. AGRICULTURAL LIFE INS. CO. (No. 89.) 
(Supreme Court of Michigan. Dec. 19, 1923.) 
196 Northwestern Reporter, 187. 


1. INSURANCE—CHANGE OF BENEFICIARY; INSURED AWAITING 
BLANK FORM HELD NOT TO HAVE MADE CHANGE OF BENEFICI- 
ARY BEFORE DEATH. 

Under a life policy permitting insured to change beneficiary by filing at the home 
office of the company written notice on forms furnished for such purposes, where 
insured applied to the local agent for change of beneficiary and was told by the agent 
that he would deliver the blanks as soon as he received them from the home office, 
but insured died before the blanks arrived, the prospective beneficiary was not en- 
titled to the insurance money on the ground that insured did all that she could to 
effectuate the change of beneficiary, since insured did not make written application 
to the home office for change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—INSURER’S LOCAL AGENT HELD AGENT OF INSURED 
IN WRITING HOME OFFICE FOR BLANK FOR CHANGE OF BENE- 
FICIARY, 

Where insured died while awaiting blank forms for changing beneficiary, com- 
pliance with the policy provision requiring notice of the change of beneficiary to be 
filed at the home office was not excused because insurer’s local agent at insured’s 
request wrote to the home office for blank forms, since in this matter he acted as 
her agent and not as agent of the company. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Error to Circuit Court, Wayne County; Samuel G. Houghton, Judge. 

Action by John G. Johnson, administrator of the estate of Flossie M. Johnson, 
deceased, against the Agricultural Life Insurance Company. Judgment for defend- 
ant, and plaintiff appeals.. Affirmed. 





Life] Johnson v. Agricultural Life Ins. Co. 505 


Argued before Wiest, C. J., and Fellows, McDonald, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


John R. Rood, of Detroit, for appellant. 
Thomas G, Baillie, of Detroit, for appellee. 


Birp, J. [1] Flossie M. Beadle, an unmarried woman, took a $1,000 policy with 
defendant company in May, 1919, payable, in event of her death, to her brother, 
Floyd Beadle. A month or so later she married the plaintiff. In March, 1920, she 
concluded she would change the beneficiary from her brother to her husband. Soon 
after she saw Gibson, defendant’s Detroit agent, through whom she had negotiated 
her policy, and disclosed to him what she desired to do. He advised that it could be 
done, but it would be necessary to have her policy, as that must be sent to the home 
office with the application for the change. A few weeks later Gibson called upon 
Mrs, Johnson with reference to matters affecting another policy, and she informed 
him she had not yet secured her policy, but would do so soon. Later she visited her 
brother at Leslie and secured the possession of the policy on July 4, 1920. On Au- 
gust 7th Gibson called at her house to pay her a sick benefit, and she gave him the 
policy. Gibson then explained to her that he had no blanks, but would send to the 
home office at Bay City and get some, and that when he received them he would bring 
them out and have her sign them. While waiting for the blanks to arrive the in- 
sured died. Plaintiff, the prospective beneficiary, now insists that he is entitled to 
the insurance, and brought this suit to recover the same. The matter was heard in 
the Wayne circuit court, and plaintiff's claim was rejected. 

The policy contained the following provisions, which was to guide policy holders 
in changing beneficiaries named in their policies: 

“If there _be no existing assignment of this policy, the insured may designate a 
new beneficiary by filing at the home office written notice thereof on forms provided 
for this purpose.” 

Plaintiff's principal contention is that the insured had done all she could to 
effectuate a change of beneficiary, and that the case was ruled by Quist v. Western, 
etc., Ins. Co., 219 Mich. 406, 189 N. W. 49; Supreme Court, etc., v. Frise, 183 Mich. 
186, 150 N. W. 110; Grand Lodge v. Noll, 90 Mich. 37, 51 N. W. 268, 15 L. R. A. 
350, 30 Am. St. Rep. 419. 

Under the disclosed facts we are unable to agree with counsel that the case falls 
within the ruling of these cases. The insured had agreed that if she desired to change 
the beneficiary she would designate the new beneficiary in writing on forms provided 
for that purpose, and file it with the home office. Did she do this? Under the 
proofs it appears that the home office had no knowledge at the time of her death 
that she contemplated a change of beneficiary in her policy. It did not appear that 
she ever requested the home office to send her a blank form for that purpose, and it 
does not appear that she ever signed a written notice indicating her desire to change 
the beneficiary. It does not appear that she ever filed any paper with the home 
office advising it that she desired to change the beneficiary in her policy. It therefore 
conclusively appears that she did not do all that she could do to effectuate a change 
of the beneficiary. 

[2] But counsel argues that she was excused from doing these things because 
she invoked the aid of Gibson, defendant’s Detroit agent. In this matter Gibson 
acted for her in securing the forms upon which to make the change. Gibson had no 
authority to authorize the change. and it does not appear that he assumed to act in 
any other way than in a clerical capacity to assist one of his customers. It was 
simply because he knew how to effectuate the change and was attending to other in- 
surance for the insured that he was willing to assist her. True, it was not important 
where she secured the form, but she must secure it somewhere, designate the new 
beneficiary, sign it and send it to the home office with her policy. This she did not 
do, and the easy way she set about it was responsible for its not being done sooner. 
The insured was young, and, as is usual in such cases, she thought she had ample 
time in which to make the change. 

Suppose, after the insured had delivered the policy to Gibson, nothing had been 
done, and after waiting a time she had instituted mandamus proceedings to compel 
the company to consent to the change. Upon the showing here made would any 
court have granted the writ, and would any lawyer have had the courage even to 
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argue such a motion? We think not. The company was not bound to make the 
change until it had her written application and signature on a blank form prescribed 
for that purpose, unless it had waived this provision of the policy. 

The situation appears to bring the case within the recent case of. Maccabees v. 
Wilber, 217 Mich. 28, 185 N. W. 744, and it is not unlike Ancient Order of Gleaners 
v. Drury, 165 Mich. 1, 130 N. W. 191, 34 L. R. A. (N. S.) 277. In the case first 
cited application was made by a policy holder to the agent of a company to change 
the beneficiary. He had no blank application at his place of busifiess and suggested 
to the insured that he would get the blank and send it to him. Before he did so the 
insured died, and the question arose as to whether any change in the beneficiary 
should be recognized by the company. The court held that no change was effected. 
We think the present case must be ruled by it. In that case, as well as in this, there 
was an uexecuted intention to change the beneficiary; but death intervened before 
the necessary prerequisite was executed. 

There are some other questions argued in appellant’s brief, but we think they 
are not important enough to reverse the judgment. 

The judgment of the trial court is affirmed. 

Ee 
GOODIER v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 237235.) 
(Supreme Court of Minnesota. January 11, 1924.) 
196 Northwestern Reporter, 662. 
(Syllabus by the Court.) 
1. DEATH — PRESUMPTION OF DEATH FROM ABSENCE DOES NOT 

PROVE DEATH AT ANY PRECISE TIME. 

The presumption of continued life of one who has disappeared from his home 
and the knowledge of his family, in the absence of proof to the contrary, continues 
for seven years. At the end of that time, and not until then, it ceases to opearte, and 
the presumption of death takes its place. The latter presumption is to the effect only 
that the missing one is not then alive and does not prove death at any precise time 
within the seven-year period. 

(For other cases, see Death, Dec. Dig. § 2[2].) 

2. DEATH—PRESUMPTION OF DEATH FROM ABSENCE UNAVAILING 

WHERE DEATH MUST BE PROVEN WITHIN FOUR YEARS. 

When, to sustain a recovery, death must be proven within four years from the 
disappearance, resort must. be had to the circumstances of the case, the presumption 
arising after seven years’ absence being of no avail. 

(For other cases, see Death, Dec. Dig. § 2[1].) 

3. DEATH—EVIDENCE HELD INSUFFICIENT TO ESTABLISH DEATH 

OF INSURED ABSENT FOR SEVEN YEARS. 

G. disappeared November 14, 1914. He was a lawyer who had embezzled con- 
siderable sums from numerous clients. His criminality was about to be discovered 
to his family and the world. Immediately after his disappearance, ten indictments 
were returned against him. Theretofore he had borne a good reputation, had been 
reasonably prosperous, and his family relations were of the best. Shortly before 
his disappearance he had, suffered a nervous breakdown complicated by disturbances 
of digestion. At the time of the trial G. had been absent more than seven years, but 
to sustain a recovery in this action it was necessary to prove death within four years 
after G, disappeared. Held, that there is no evidence to sustain a recovery, there 
being no showing that at the time of his disappearance, and from the illness which 
he was then suffering, G. was in imminent peril of death or that death was likely 
to follow soon in the ordinary course of the disease. 

(For other cases, see Death. Dec. Dig. § 4.) 

Anneal from District Court, Ramsey County; John B. Sanborn, Judge. : 

Action by Lulu L. Goodier against the Mutual Life Insurance Company of New 
York. Verdict for plaintiff, and, from an order sustaining a motion in the alterna- 
tive for judgment notwithstanding or for a new trial, plaintiff appeals. Affirmed. 

Douglas, Kennedy & Kennedy, of St. Paul, for appellant. 

Ambrose Tighe, of St. Paul (Frederick L. Allen, of New York City, of coun- 
sel), for respondent. 
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StTonE, J. Action by the beneficiary upon a policy insuring the life of the former 
husband, Wadsworth L. Goodier, wherein there was a verdict for plaintiff. Defend- 
ant moved in the alternative for judgment notwithstanding or for a new trial. The 
motion for judgment was granted and plaintiff appeals. This is a disappearance case 
and, at the outset, we desire to make acknowledgment and express our appreciation 
of the extent to which our labors have been lightened, and our assurance of having 
reached the proper result increased, by the exhaustive memorandum of the learned 
trial judge. 

Mr. Goodier was a lawyer at Utica, N. Y. He and plaintiff had enjoyed a 
happy matrimonial companionship of some 29 years. They had been blessed by 
three children, all of whom are a credit to the parents. To negative all other con- 
siderations, it is sufficient to state that there was no reason for Goodier’s disappear- 
ance outside of the very serious financial difficulties soon to be related. 

Goodier’s professional standing seems to have been good. The record may not 
so indicate, but it is not likely that he ever had much of a trial or commercial prac- 
tice. He had more to do with the handling of trusts of one kind or another and 
possessed the confidence of a considerable clientele. Many of his clients were 
women. He operated quite extensively in Utica real estate. In 1914 he was 56 
years of age, and until September of that vear had enjoyed good health. He then 
suffered a nervous disturbance somewhat serious in character. 

It continued into November when, for a short time, he was in a private sani- 
tarium for treatment. There is a claim, but with slight evidence to support it, that 
he was suffering from “angina pectoris.” Of that, more later. While in the sani- 
tarium his letters to his wife were affectionate and cheerful in tone and indicate that 
the writer, whatever else he had to worry about, was not greatly concerned over 
the condition of his health. Neither in these letters nor elsewhere is there evidence 
that Goodier was of the morose or despondent type. Outside of the impending 
storm, brewed by his own unauthorized financial operations with the funds of others, 
there is nothing to indicate a reason for suicide, and no evidence of a tendency along 
that line. 

It is probable that, if Goodier had not disappeared, he soon would have taken 
up a somewhat protracted residence in the penitentiary. Immediatel~ after his dis- 
appearance ten indictments were returned against him and the record indicates that 
other transactions might have been the basis for criminal accusation. 

We need not go into detail, for it is sufficient to say that Goodier seems to have 
used the confidence of elderly men and women, who because of inexperience were 
equally helpless, as a means of appropriating to himself the small properties upon 
which undoubtedly they depended for their support. It is not to be wondered at 
that he disappeared from his usual! haunts an dthe sight and knowledge even of his 
devoted wife and affectionate children. 

Just before his disappearance on November 14, 1914, a lawyer friend, knowing 
of the danger in which he was and desiring, if possible, to secure the indulgence of 
the creditors, made an appointment with Goodier for a meeting at a hotel in Syra- 
cuse. The situation was such that this friend, Mr. Ferris, registered Goodier under 
an assumed name. That appointement was kept by Goodier but he was not frank 
with Mr. Ferris, and disclosed only a minor part of his peculations. 

The only baggage carried by Goodier to the sanitarium was a large Gladstone 
bag. Just before going to Syracuse for the appointment with Mr. Ferris, he sent his 
bathrobe home because “it was too heavy to carry.” No one else expected him to 
leave the sanitarium at that time; but Goodier assuredly had made up his mind not 
to return. There is no evidence that any of the attendants expected him back, and he 
took with him all the personal effects which he had carried from home. The Glad- 
stone bag and its contents disappeared with the owner. 

Goodier came to that conference from the sanitarium at Clifton Springs, a few 
miles west of Syracuse. So far as known, he has not been seen or heard from since. 
Mr. Ferris bade him good-bye after their interview. All evidence of his continued 
existence ceased with his departure from the hotel. Some inquiry was made, but 
it was not as thoroughgoing as modern facilities make possible. No effort was 
made through metropolitan police channels ‘or other similar agencies to locate 
Goodier. 

Mrs. Goodier is a woman of such sense of honor and high regard for family 
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name that she waived all exemptions and surrendered all property of any value for 
the benefit of her husband’; creditors. The utmost exertions on their behalf have 
left their claims unpaid to the extent of 94 per cent., a fact which shows how com- 
plete was the financial cataclysm that overwhelmed the missing man. 

After the surrender of her home, Mrs. Goodier !eft Utica, and for a part of 
the time since has resided in California. There, in 1919, she procured a divorce 
upon the ground of her husband's desertion. Whatever she may have believed, her 
complaint in the divorce action was a solemn assertion that her husband was "then 
living. Giving the circumstances of the divorce a no more weighty evidentiary 
character than that of an admission, it is, at least, more persuasive than the ordinary 
admission against interest, 

The policy in suit expired by its terms December 12, 1918. It is necessary, there- 
fore, in order to sustain a recovery for plaintiff, to find in the record some evidence 
that Goodier died between November 14, 1914, when he last was seen at Sy racuse, 
and December 12, 1918, when the policy lapsed. The jury not only found for plain- 
tiff, but, in answer to a special interrogatory, fixed the time of his death at or about 
the date of his disappearance. 

[1-3] To hold that there was any proof of death at or about the time of dis- 
appearance, we would have to bring this case within the principle of those where the 
nies one, when last heard of, was in a position of peril. Davie v. Briggs, 97 
U. S. 628, 24 L. Ed. 108. The typical case is that of one who starts upon a sea 
voyage and neither he nor any one on board his ship nor the ship itself is ever heard 
from. In such a case, a finding of death is permissible after the lapse of the time 
within which the ship should have made port somewhere. Learned y. Corley, 43 
Miss. 688, and other cases reviewed in note, 104 Am. St. Rep. 206. 

All the evidence urged upon us to bring Goodier’s disappearance within that rule 
is referable to the testimony of Dr. Miller, the family physician, who attended him 
just previous to his disappearance. The doctor mentions angina pectoris but seems 
to have been rather careful not to say that Goodier had anything other than “neu- 
ralgia or angina pains.” This testimony was much limited on cross-examination 
when among other things he said: 

“IT was called to the house * * * in the fall of 1914. He was suffering 
from gastro-intestinal disturbances. Gastro enteritis would be an inflammatory dis- 
ease of the stomach and intestines. * * *-* A gastro-intestinal disturbance was 
what caused absorption from the intestines of poisonous materials, which being ab- 
sorbed into the system gives blood pressure, which in his case caused angina. The 
stomach disturbance was the root of the evil at that time. That is only a func- 
tional complaint. It does not show that there is anything wrong with the stomach. 
* * * T went to see him first about three months before he went away. | saw 
him at intervals until his illness in November, and at that time he simply had some 
stomach trouble and headache. * * * He was out.and around. * * * During 
the three months he was naturally reticent and during the last two weeks of his 
final illness he seemed to be in a state of excitement and apparently apprehensive. 
* * * He was in a state of depression. * * * I had already heard public 
criticism of his business conduct. There were rumors * * * that he was finan- 
cially involved * * * and that he had been guilty of some practices which doubt- 
less were open to criticism. I think there were rumors that he had not been alto- 
gether honest in some transactions. * * * His primary trouble was commonly 
called nervous dyspepsia and disturbances of digestion allowing absorption into his 
system of material that caused angina-like chest pains and he was also suffering 
from extreme nervous depression and a state of mental apprehension for which con- 
dition I advised that he go to Clifton Springs for treatment and rest.” 

Dr. Miller’s examination concluded thus: - 

Q. “And the angina to which you refer is not the true angina but an angina as 
a symptom of some disturbance of some disease elsewhere?” A. “Yes, sir.” 

Dr. Gibson examined Goodier in consultation with Dr. Miller in November, 
1914, and found the patient: , 

“In bed, in a very nervous state of excitement, very anxious about himself and 
very much distressed mentally and was also complaining of severe pain in the region 
of his heart; there was a considerable disturbance of digestion. He seemed ex- 
ceedingly anxious to get up and attend to some business affairs which he said were 
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very pressing, and, as I remember it, Dr. Miller requested me to call on Mr. Good- 
ier largely to influence him to give up his business affairs and rest. I made an ex- 
amination* * * and did not at that time find him suffering amone other things 
from angina pectoris. * * * I advised him to stay in bed on the assumption that 
his nerousness was the result of ordinary overwork. That he be accompanied to 
Clifton Springs by some one. * * * That is customarv procedure with me with 
sick people. * * * I regarded the condition of Mr. Goodier serious at that time.” 

True, there is other evidence of a medical nature, but it is all of the opinion 
variety and for its fact basis expressly refers to the narrative of Dr. Miller. If 
there is any evidence justifying the conclusion that Goodier died immediately after 
he left the hotel at Syracuse, it is the testimony of Dr. Miller to the effect, in sub- 
stance, that at that time he was suffering from a functional disturbance of the -ali- 
mentary tract which produced as a symptom the so-called angina pains of which so 
much is sought to be made. 

The presumption of death attending disappearance, followed by seven years’ ab- 
sence with no tidings of the missing one and no evidence that he has been seen 
alive during that period, does not help plaintiff.. That presumption cannot be per- 
mitted to show death at any time within the seven-year period. It comes into op- 
eration at the end of seven years’ absence simpy as a logical substitute for the pre- 
sumption of continued life which at that moment ceases to onerate. Certainly the 
inference of death after seven years cannot by itself prove death before that time. 
Davie v. Briggs, supra. “The rule of presumption * * * extends merely to the 
fact of death from and after the end of the period; it is not understood to specify 
anything further—for example, the time of death within that period.” Wigmore 
on Evidence, § 2531, where, in a note, the authorities are gone into at length. (The 
“irreconcilable conflict of authority as to whether or not the presumption of death 
from absence raises any presumption as to the precise time of death” is dealt with in 
the annotation of Butler v. Supreme Court, 53 Wash, 118, 101 Pac. 481, 26 L. R. A. 
[N. S.] 293). 

The precise date of Goodier’s death, if he be dead, is not material, except that 
his decease some time between his disappearance and the lapse of the rolicv, a period 
of something over four years, must be shown. Obviously, the presumption of fact 
which the law would not apply to the situation until three years later, and then only 
to establish that Goodier was not then alive, does not assist in plaintiff’s task of 
showing that Goodier was dead on December 12, 1918. 

One thing which requires mention is the evidence of Goodier’s illness for a time 
before his disappearance. That circumstance cannot be permitted to support the 
verdict unless we are ready to hold, as a matter of law, that, wherever a person in 
good health otherwise has reached the age of 56 and disappears, when if he did not 
adopt that course he was fairly sure to spend a goodly portion of the remainder of 
his life behind prison bars as a felon, he may be adjudeed dead simply because he 
had an impaired heart action or was suffering from severe pains in the chest. What- 
ever conclusion may be open to the trier of fact, if the question arises seven years 
after disappearance, it seems obvious that, when it is presented at the expiration of 
only four years, a finding of death must rest wholly upon conjecture. Therefore, it 
is not open to court or jury in favor of one upon whom rests the burden of proving 
death. 

Putting it somewhat differently, the question is this: Does his ill health at the 
time of the disapparance of a fugitive from justice, in the absence of evidence show- 
ing death to be imminent or probable soon, make possible the judicial conclusion that 
he died within four years? Wethinknotandsohold. Judicial action is not controlled 
by its results. Neither is it blind to results, and it is somewhat of a deterrent to a 
contrary holding here, that it would put a premium upon rascality where its perpe- 
trator had taken the usual precaution to have his life well insured. 

The case is controlled by Spahr v. Mutual Life Insurance Co. of N. Y., 98 Minn. 
471, 108 N. W. 4. True, there was lacking there the element of ill health. It is 
present here, but since death was not imminent or likely to follow soon in the ordi- 
nary course of the disease, the circumstance does not support a finding of immediate 
death. Behlmer v. Grand Lodge, 109 Minn. 305, 123 N. W. 1071, 26 L. R. A. (N. S.) 
305, was a seven-year case with a finding of death within a year after disappearance. 
In principle it is difficult to distinguish that case from this one. It has had our 
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studious attention, but, for the reasons indicated, we cannot follow it here. There 
was not much reason in the caae of Behlmer why, if he were not dead, he should 
not have communicated with his family. In the case of Goodier, the splendid char- 
acter of his wife and children, and the reputation he himself had always borne, were 
so much and so distinctly the opposite of his own criminality, about to be exposed to 
them and to the world, that there was every reason why he should disappear forever 
not only from their presence, but also from their knowledge. 

Pierson v. Modern Woodmen of America, 125 Minn. 150, 145 N. W. 806, was 
a plain seven-year case. True, Pierson may have been a defaulter, but there was no 
desire on the part of any one to prosecute him. In the instant case, the absconder 
was not only sure of prosecution; he was sure of conviction and resulting precipita- 
tion from his former estate of a leading citizen in the community to a depth of 
degradation not reached by the ordinary criminal. Swanson vy. Brotherhood of 
America, 135 Minn. 304, 160 N. W. 779, is another seven-year case. There, the in- 
sured just deserted his family and after seven years of absence without tidings from 
him, a jury held that he was no more, and that conclusion was not disturbed. 
Boynton v. Modern Woodmen of America, 148 Minn. 150, 181 N. W. 327, 17 A. L. R. 
401, was another ordinary seven-year case. Our most recent decision is that of 
Eklund v. Supreme Council, 152 Minn. 20, 187 N. W. 826. It was another seven- 
year case, but there were other circumstances in the record upon which it was held 
that the jury properly concluded that death occurred within four years after the 
disappearance. The insured was a defaulter, but much was heard from him after 
his initial disappearance. For a long time he communicated with his family. Dur- 
ing a stay in England he surrendered himself to the authorities there, who set him 
at liberty when they were informed that no criminal prosecution had been begun. 
He never returned to his family and finally there came a time when he was heard 
from no more. The proof of death at any particular time, while scant, was held to 
he for the jury. State v. Plym, 43 Minn. 385, 45 N. W. 848, and Waite v. Coaracy, 
45 Minn. 159. 47 N. W. 537, go simply to the general proposition that disappearance 
followed by seven years’ absence is not proof of death within that time, and that the 
precise time of death, if material, must be determined from all the circumstances in 
evidence. 

The cases are too numerous for much further citation. Inter alia, see Police- 
men’s Benevolent Ass’n v. Ryce, 213 Ill. 9, 72 N. S. 764, annotated 104 Am. St. Rep 
190 (198); Modern Woodmen of America v. Ghromley, 41 Okl. 532, 139 Pac. 306, 
annotated L. R. A. 1915B, 728, Ann. Cas. 1915C, 1063. A much-cited and oft-quoted 
case is Tisdale v. Insurance Co., 26 Iowa, 170, 96 Am. Dec. 136. Its principle was 
erroneously applied by the trial court and led to a reversal in N. W. Mutual Life 
Insurance Co. v. Stevens, 71 Fed. 258, 18 C. C. A. 107. That case, while similar to 
this, was far from being its counterpart. It is important to note that Judge San- 
born’s opinion comments on the peculiar circumstance that “there was no request 
for a peremptory instruction to the jury to find this imoprtant fact [of death] 
either way, and hence,” he observed, “the question whether or not there was suffi- 
cient evidence in the case to warrant the finding of the death of the insured * * * 
is not presented for our cnsideration.” 

Therefore, what is said on the next page (71 Fed. 262, 18 C. C. A. 107) to the 
effect that, had the jury been properly instructed the Circuit Court of Appeals would 
have been “unwilling to hold” that they might not lawfully have found death as the 
fact, “although there was no proof that the insured was last seen in the presence of 
an imminent peril” that might probably have caused his death, must be understood 
accordingly. In view of the fact that the sufficiency of the evidence was not before 
the court, it cannot be taken to have passed on that question at all. 

Ordinarily, whether an insured is alive or dead .is a question for the jury; but 
a verdict should be directed against the litigant having the burden of proof where 
there is no more evidence of death, at the time or within the period necessary to sus- 
tain a recovery, than there is here. To adopt any other view would remove cases of 
this kind from the control of law and permit their decision by wholly uncontrolled 
and always differing notions of facts. 

Order affirmed. 
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MAGEE et aL. v. BANK OF HATTIESBURG & TRUST CO. (No, 23578.) 


(Supreme Court of Mississippi, Division B. Oct. 29, 1923. Suggestion of Error 
Overruled Jan. 28, 1924.) 


98 Southern Reporter, 541. 
(Syllabus by the Court.) 
1. INSURANCE — WILL HELD NOT TO OPERATE AS SUBSTITUTION 


OF LEGATEES AS BENEFICIARIES IN TESTATOR’S LIFE POLICY 
PAYABLE TO ESTATE. 


The last will and testament of a testator does not operate as a substitution of 
the legatees under the will as the beneficiaries in a policy of insurance on the life 
of the testator which is payable to his executors, administrators, or assigns. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 


2. INSURANCE—EACH DISTRIBUTEE ENTITLED TO EXEMPTION OF 
ONLY PRO RATA SHARE OF EXEMPT LIFE INSURANCE. 


Chapter 186, Laws of 1922, exempting the proceeds of life insurance not ex- 
ceeding $5,000 payable to the executor or administrator of the insured, from lia- 
bility to the creditors of the decedent, should be so construed as to give each dis- 
tributee sufficient only to make the whole insurance money received by him on the 
life of the decedent equal to his ratable share of $5,000. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 

Appeal from Chancery Court, Lamar County; T. P. Dale, Chancellor. 

Suit by Mrs. W. H. Magee and others against the Bank of Hattiesburg & 
Trust Company, administrator of W. H. Magee, deceased. From a decree for de- 
fendant, plaintiffs appeal. Reversed, and decree rendered. 


Tally & Mayson, of Hattiesburg, for appellants. 

Currie & Smith, of Hattiesburg, for appellee. 

Cook, J. The appellants, Mrs. W. H. Magee, widow, and Mrs. J. L. Thomas, 
Mrs. James Daly, Jr., and Willie Bell Magee, daughters, respectively, and sole 
heirs at law of W. H. Magee, deceased, filed a petition in the chancery court of 
Lamar county seeking to require the appellee, Bank of Hattiesburg & Trust Com- 
pany, administrator of the estate of the said W. H. Magee, deceased, to pay to them 
the proceeds of certain insurance policies which the administrator had collected, 
and which were payable to the executors, administrators, or assigns of the de- 
ceased. 

It appears from the record that on the 25th day of April, 1921, Mr. Magee ex- 
ecuted his last will and testament, under the provisions of which he devised and be- 
queathed to his wife and children all of his personal and real property; that at 
the time of his death his life was insured in the total sum of $10,768.15; that of this 
amount one policy in the sum of $2,505.16 was payable to the widow, Mrs. W. H. 
Magee, and she collected this sum; that another policy amounting to the sum of $1,- 
426.15 was payable to Mrs. J. L. Thomas and Mrs. James G. Daly, Jr., two of the 
daughters of the deceased, and this sum was collected by them; that two other poli- 
cies, amounting to the sum of $6,836.84, were payable to the executors, adminis- 
trators, or assigns of the said W. H. Magee, deceased, and that this sum has been 
collected by the said administrator. It further appears that the third daughter, 
Willie Bell Magee, was not a beneficiary in any policy of insurance, and that she 
has received nothing from insurance; and that the estate is insolvent. 

[1] The appellants contend that the will of the testator operated as a change 
of beneficiaries in the policies from the executors, administrators, or assigns to his 
heirs or legatees, and that they were therefore entitled to collect all of this insur- 
ance from the administrator. The administrator contends that, under the provisions 
of chapter 186, Laws of 1922, the appellants were only entitled to receive the dif- 
ference between the total amount of insurance already collected by them and the 
sum of $5,000, and the chancellor so held. 

We are of the opinion that both of these contentions are wrong. The fact that 
appellants are the legatees or distributees under the will does not substitute them 
as beneficiaries in the policies of insurance which are payable to the executors, ad- 
ministrators, or assigns of the deceased, and, at the death of the insured, the pro- 
ceeds of these policies became a part of the estate of deceased, payable to his ex- 
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ecutor or administrator, and were liable for the debts of the decedent, subject only 
to the statutory exemptions in favor of the heirs or legatees. 

The statutory exemption in favor of heirs and legatees in the proceeds of in- 
surance policies, which are payable to the executor, or administrator, of the in- 
sured, is found in section 1814, Hemingway’s Code, as amended by chapter 186, 
Laws of 1922, the material part of this chapter reading as follows: 

“The proceeds of a life insurance policy not exceeding five thousand dollars 
payable to the executor, or administrator, of the insured, shall inure to the heirs 
or legatees, freed from all liability for the debts of the decedent, except premiums 
paid on the policy by any one other than the insured for debts due for expenses of 
last illness and for burial; but if the life of the deceased be insured for the benefit 
of his heirs or legatees at the time of his death otherwise, and they shall collect the 
same, the sum collected shall be deducted from the five thousand dollars and the 
excess of the latter only shall be exempt.” 

[2] This section was construed by this court in the case of Cozine v. Grimes, 
76 Miss. 294, 24 South. 197, and the principles there announced were applied to 
facts almost identical with those now before us. In the Cozine Case the court was 
considering section 1965, Code of 1892, which in all matérial respects is the same as 
the present statute, and the court there said: 

“That manifest purpose seems to be this: That when there is no insurance 
otherwise, the sum of $5,000, if payable to the executor or administrator, shall con- 
stitute the maximum amount set apart as exempt to the heirs or legatees. That 
was deemed a sufficient sum in such contingency to provide against destitution. But 
if the heirs or legatees were, either all or some only of them, otherwise provided 
for by insurance than as marked out in section 1965, and the decedent left $5,000 
insurance as marked out in section 1965 also, then section 1965 was not to provide 
cumulative exemptions, but should be so construed as to give each heir or legatee, 
together with what he otherwise might get, an additional amount, sufficient only to 
make the whole insurance received by him equal to what his ratable share of the 
$5,000 would be.” 

Applying this construction to the facts in the present case, it is clear that the 
pro rata share of each of the four heirs or legatees in the $5,000 insurance money 
which is exempt by this section, is $1,250. The mother, having $2,505.15 of insur- 
ance otherwise, has received more than her pro rata share of the $5,000, and is 
entitled to no part thereof until creditors are satisfied. Two of the daughters of 
deceased have each received $713.07 of insurance otherwise, and consequently they 
are each entitled to receive out of the insurance money in the hands of the admin- 
istrator a sum sufficient to make up their pro rata share of $1,250 that is to say, 
the sum of $536.93 each. The third daughter, Willie Bell Magee, was not other- 
wise provided for by insurance, and has received nothing, and she is entitled to 
have her full pro rata share of $1,250. After paying these sums the excess is to 
be used in the payment of the creditors of decedent, and the balance, if any, will 
be distributed under the provisions of the will, which in this case are the same as 
the laws of descent and distribution. 

The decree of the court below will therefore be reversed, and a decree will be 
entered here directing the administrator to pay to Mrs. J. L. Thomas, Mrs, James 
Daly, Jr., and Willie Bell Magee, the amounts herein indicated. 

Reversed, and decree here. 

ee 


CRADICK v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
(No. 18340.) 


(St. Louis Court of Appeals. mene Dec. 4, 1923. Rehearing Denied Dec. 21, 
1923.) 


256 Southwestern Reporter, 501. 

4. INSURANCE — PENALTY: INSURER RELIABLY INFORMED THAT 
INSURED HAD TUBERCULOSIS WHEN APPLYING FOR POLICY 
SUED ON NOT LIABLE FOR DAMAGES AND ATTORNEY'S FEES 
FOR VEXATIOUS REFUSAL TO PAY. 

An insurer reliably informed that insured had tuberculosis when he applied for 
policies sued on, and that such disease directly contributed to his death, is not liable 
for damages and attorney’s fees for vexatious refusal to pay the amount of the 
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pelicans proof that such refusal was willful and without reasonable cause being es- 
sential. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Josie Cradick against the John Hancock Mutual Life Insurance Com- 
pany of Boston, Mass. Judgment for plaintiff, and defendant appeals. Affirmed 
on condition that plaintiff enter remittitur. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

William McNamee and James J. O’Donohoe, both of St. Louis, for respondent. 


Nipper, C. This is an action on two life insurance policies issued to George 
Cradick. The suit was instituted by Josie Cradick, his wife, who was named as the 
beneficiary in both policies. The petition is in the usual form, and asks for judg- 
ment, in addition to the amount of the policies, for damages and attorney’s fees 
for vexatious refusal to pay. The defendant filed an answer and cross-bill, alleg- 
ing that the party who actually procured the insurance in the name of George Cra- 
dick was an impostor, and that misrepresentations had been made in the procure- 
ment of the policies, in that deceased was suffering from tuberculosis at the time 
he secured the policies in question, and that such disease had directly contributed 
to his death. Defendant also asked for cancellation of the policies. 

The reply was a general denial, and the allegation that the answer was a sham 
used in an attempt to convert an action at law into a suit in equity. The latter part 
of the reply was stricken out. 

The court denied plaintiff the right of trial by jury upon the issues joined, and 
proceeded to hear the same as a suit in equity. The plaintiff introduced the poli- 
cies, and made proof of the death of the deceased, thus establishing her prima 
facie case. 

Each of the policies of insurance was for $1,000. One was dated February 8, 
1919, and the other, March 5, 1919, and the insured, George Cradick, died on the 2d 
or 3d day of August, 1919. 

Samuel Greenspan, the agent of the defendant at the time the policies were is- 
sued, testified that the name of George Cradick was signed to the application for 
the policies, and was written in his presence; that he heard the deceased answer, 
“No,” to the following questions: 

“Has applicant ever received treatment for illness in a sanitarium, cure or 
health resort? 

“Has applicant or any one in your family ever had consumption or any disease 
of the lungs?” 

From this witness’ testimony it appears that he had known the insured for 
about five years prior to the issuance of the policies in question, and during a part 
of such time he lived directly across the street from him; that there was no doubt 
but what the man who signed the application was George Cradick. The insured 
had two industrial policies, which, at the suggestion of witness, were converted 
into a life policy; that he never knew the insured to be sick. One of the industrial 
policies had been issued in the year 1897. 

G. V. R. Mechim, a handwriting expert, testified that the signature of George 
Cradick on the application for insurance did not appear to be written by the same 
hand that wrote the name “George Cradick” on another exhibit. 

Dr. M. J. Dwyer, who was superintendent of the Koch Hospital in 1918, testi- 
fied, over the objections and exceptions of plaintiff's counsel, that about two years 
prior to the trial of this case, which occurred on October 6, 1920, George Cradick 
was at the abovenamed institution for several months suffering from tuberculosis 
of the lungs; that he could not say whether his condition at that time was curable 
or incurable. The witness then identified a postal card with his signature upon it, 
which was a report made to the health department of the city of St. Louis, showing 
that George Cradick, of 6525 West Park View, age 34 years, was admitted to the 
Koch Hospital on September 2, 1918, suffering from tuberculosis. 

Dr. W. H. Freudenstein testified that he knew the deceased, George Cradick, 
during the latter’s lifetime, and, over the objections and exceptions of plaintiff's 
counsel, he was permitted to testify that he was called to see the deceased on July 
4, 1919, and found him suffering from what he diagnosed as pleurisy of the right 
side; that later he was called over the telephone and informed by some member of 
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the police department that Cradick had dropped dead near Grand and Washington 
avenues; that he was later asked to issue a funeral certificate, and the coroner, 
through the police department, made such requisition; that at the request of the 
plaintifi, Mrs. Cradick, he filled out a certificate for the purpose of making proof 
ef death, showing that the insured came to his death from hzmoptysis, by which 
is meant a bleeding without wounds, a spitting up of blood. 

Plaintiff’s counsel declined to examine these medical witnesses, on the ground 
that the testimony was privileged. 

Effie R. Miller, a municipal nurse, identified a report which she had made and 
filed in the health department, dated June 11, 1918, showing that she visited the 
home of George Cradick, and made a report from information furnished her by 
the plaintiff, to the effect that there was a case of consumption at the home of 
George L. Cradick, at 6525 West Park; that the person so afflicted was George L. 
Cradick, 30 years of age. 

Jennie Kline, another nurse, identified a supplemental report, dated August 5, 
1919, which she had made of a visit to the home of George L. Cradick, aged 35, at 
6316-a Victoria street. The visit was made in response to a report of Dr. Freuden- 
stein that there was a case of consumption at such place. 

Dr. John W. Devereaux, examining physician for the defendant, testified that 
he examined Thomas Cradick about the last of November, 1918, and saw him once; 
that he had seen him a few times prior thereto on the streets of St. Louis as a 
mounted policeman. He described Thomas Cradick as a man about five feet, nine 
inches tall, and weighing about 140 pounds; that on the 2d day of February, 1919, 
he examined a person who represented himself to be George Cradick, at 6525 West 
Park, and that at that time there was a woman there who he supposed was Mrs. 
Cradick, the plaintiff in this case. This doctor’s report was shown him, and he 
testified that he asked the person representing himself as George Cradick all the 
questions contained in this report; that the man who represented himself to be 
George Cradick was of about the same height and weight as Thomas Cradick; that 
he had the person whom he examined take his shirt off, and he gave him a physical 
examination of the chest, including the heart and lungs, both by auscultation and 
percussion, and found the man he examined to be apparently healthy; that the man 
representing himself as George Cradick, and the one whom he examined, denied 
ever having been treated in a hospital; that the man told him, in response to a ques- 
tion as to the last physician he had consulted, that he’ had gone to Dr. Carruthers 
for treatment for malaria; that if the person representing himself to him as being 
George Cradick had been in the hospital from September 21 to December 14, 1918, 
afflicted with tuberculosis, he could have discovered it by the examination which he 
made; that the physical examination which he made of this patient would have 
shown it very readily; that the man he examined was a healthy man. 

Plaintiff in rebuttal offered evidence as to the reasonable amount which should 
be allowed as an attorney’s fee in the case; also, the evidence of Thomas Cradick, 
who was a brother of the deceased, and who testified that he had never ridden a 
horse in police clothes; that his brother, George, the deceased, was a member of the 
police force, and rode horses for a number of years. He also testified that he was 
very familiar with the handwriting of his brother, George L. Cradick, and that the 
signature to the application to the defendant company was the signature of his 
brother. 

Another witness testified that he was formerly a sergeant of the mounted 
police, and that Thomas Cradick was never a mounted policeman, but that the de- 
ceased, George, was. 

There was other evidence tending to show the genuineness of the signature of 
the deceased. 

The plaintiff then testified that she was present when her.husband was ex- 
amined by a doctor who gave his name as Devereaux; that she did not know that 
her husband was afflicted with tuberculosis prior to his death; that her signature 
appeared on defendant’s Exhibit No. 7, which was a certificate filled out by her, 
addressed to the defendant, in which she stated that deceased had never been an 
inmate of or prescribed for at any hospital, public institution, or dispensary, and 
that at the time she gave such answer she knew her husband had been an inmate at 
the Koch Hospital; that she had visited him there, but that she did not know what 
kind of an institution it was at that time, but supposed now it was an institution 
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maintained for tubercular people. She further testified that her husband worked 
up to the day he died after he came out of the hospital. 

Chester Alexander, in. surrebuttal for defendant, testified that he was an in- 
surance claim adjuster; that he visited plaintiff on one occasion for the purpose of 
obtaining some certificates from her, at which time she denied that she was present 
when her husband was examined by defendant’s physician; and also that she did 
not know that her husband had been in Koch Hospital. 

_ Defendant tendered into court the amount of the premiums received on these 
policies. 

[1] This case should not have been tried as a proceeding in equity, and the court 
was in error in denying plaintiff the right to trial by jury. Defendant relies upon 
the case of Carter v. Insurance Co., 275 Mo. 84, loc. cit. 94 and 95, 204 S. W. 399, 
loc. cit. 402 (L. R. A. 1918F, 325), wherein it is stated: 

“The special answer and cross-bill alleged with sufficient certainty the grounds 
of the defense and the reasons for the affirmative relief prayed for. The latter con- 
sisted in a prayer for a decree canceling the policy. This changed the action at law 
into one in equity and the case should have been heard by the court and not by a 
jury. 

While this is an opinion by the Supreme Court in banc, in a later case by the 
same court in banc, State ex rel. v. Trimble, 292 Mo. 371, 239 S. W. 467, it is held 
that after the death of the insured an action in equity to cancel the policy is not 
the proper remedy, and the law is well settled in this state that, when suit has been 
brought on the policy, the insurance company cannot convert the action into a case 
in equity by alleging fraudulent misrepresentations in the procurement of the pol- 
icy and praying for its cancellation, citing Schuermann vy. Union Central Life Ins. 
Co., 165 Mo. 641, 65 S. W. 723. In the Schuermann Case it is said (165 Mo. loc. 
cit. 652, 65 S. W. loc. cit. 726) : : 

“As far as concerns defendant, its liability to harm on account of the policy in 
suit terminated in the death of the insured. If the alleged misrepresentations made 
by him did not actually contribute to the cause of the insured’s death, they could 
never result in a possible harm to defendant in the future, and for that reason no 
court should be called upon to do the useless and foolish thing of formally declaring 
annulled a contract not capable of possible future injury to any one, whatever the 
nature or form the proceeding might assume, or the character of the court to which 
it was addressed.” 

By virtue of the provisions of section 6142, R. S. 1919, misrepresentations made 
by the insured in obtaining the policy would not be material or render the policy 
void, unless the matter misrepresented actually contributed to the death of the in- 
sured. And whether it did or not was a question for the jury. If such misrepre- 
sentations were material and actually contributed to the death of the insured, it was 
a defense authorized by the statute, and could be invoked by defendant in a court 
of law, because it is authorized by statute. See, also, O’Donnell v. New York Life 
Ins. Co. (Mo. App.) 251 S. W. 82. 

[2, 3] The testimony of Drs. Dwyer and Devereaux, which was admitted by 
the court over the objections of plaintiff, as well as the hospital report made under 
the supervision and direction of Dr. Dwyer, was clearly incompetent unless waived. 
Smart v. Kansas City, 208 Mo. 162, 105 S. W. 709, 14 L. R. A. (N. S.) 565, 123 
Am. St. Rep. 415, 13 Ann. Cas. 932; Owens v. Kansas City C. C. & S. J. Ry. Co. 
(Mo. App.) 225 S. W. 234; Price v. Standard Life & Accident Insurance Co., 90 
Minn. 264, 95 N. W. 118. Those who are the victims of sickness and misfortune 
incapable at times of selecting those whom they most desire to treat them should be, 
in an exceptional degree, entitled to the protection which this law affords them. 
Bauch v. Schultz, 109 Misc. Rep. 548, 180 N. Y. Supp. 188. But aside from this 
question, plaintiff made a prima facie case, and the action being one at law, and 
there being sufficient evidence to support a judgment in her favor, we need not 
pursue these questions further. 

[4] This leaves only the remaining question of whether or not plaintiff was 
entitled to damages and attorney’s fees for vexatious refusal to pay the policies in 
question. The defendant undertook to and did invoke the defense that the deceased 
was not the party examined by Dr. Devereaux, its examining physician, when the 
evidence is overwhelming to the effect that Dr. Devereaux examined the insured, 
and that he was mistaken when he referred to the insured’s brother as a mounted 
policeman instead of the insured. But the evidence discloses that defendant was 
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in possession of information, reliable and trustworthy, to the effect that the insured 
had tuberculosis at the time he made application for the policies in question, and 
that such disease directly contributed to his death. This information was of such a 
character that defendant would have a right to conclude that it was not liable. Un- 
der such a state of facts it should not be penalized for defending against an action 
on the policy. The circumstances and evidence should show that the defendant's 
refusal to pay was willful and without reasonable cause before the penalty should 
be inflicted. Non-Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 S. 
W. 37; State ex rel. Missouri State Life Ins. Co. v. Allen, 295 Mo. 307, 243 S. W. 
839; Aufrichtig v. Insurance Co. (Mo. Sup.) 249 S. W. 912. 

There are some earlier authorities of this and other appellate courts of this state 
which would tend to sustain the allowance of damages for vexatious refusal to pay 
under such a state of facts as we have here, but under the more recent authorities 
of the Supreme Court, above cited, the penalty, upon the facts of this case, should 
not be inflicted. 

Therefore the Commissioner recommends that the judgment be affirmed for the 
amount due under the policies and interest, provided the plaintiff within 10 days 
enters a remittitur of $250 on each count, the amount allowed for damages and at- 
torney’s fees for vexatious refusal to pay; otherwise the judgment should be re- 
versed, and the cause remanded. 

Per CurtaM. The foregoing opinion of Nipper, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is affirmed in accordance with the recom- 
mendations of the Commissioner, provided plaintiff within 10 days enters a remitti- 
tur of $250 on each count, the amount allowed for damages and attorney’s fees 
for vexatious refusal to pay; otherwise the judgment will be reversed, and the 
cause remanded. 

Allen, P. J., and Becker and Daues, JJ., concur. 


———_ + a 
MUTUAL LIFE INS. CO. OF NEW YORK v. WIEGMANN. (No. 18449.) 


(St. Louis Court of Appeals. aa 4, 1923. Rehearing Denied Dec. 22, 
1923. 


256 Southwestern Reporter, 505. 


1. INSURANCE—ISSUANCE OF CONDITIONAL RECEIPT FOR PREMIUM 
PAID HELD NOT TO PRECLUDE FORFEITURE BECAUSE INSURED 
NOT IN GOOD HEALTH. 


Under a policy reciting that it shall not take effect until the first premium is 
paid and the policy delivered during insured’s good health, unless a conditional re- 
ceipt is issued making the insurance effective from the date thereof, if the application 
is approved and the policy issued, the issuance of such receipt does not make the 
contract of insurance an absolute one not subject to forfeiture on the ground that 
the insured was not in good health. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—VALIDITY AND CONSTRUCTION OF POLICY DETER- 
MINED BY LAW OF STATE IN WHICH ISSUED. 


A life insurance policy issued in Illinois is an Illinois contract, the validity and 
construction of which are determined by the law of that state, if pleaded and proved. 
(For other cases, see Insurance, Dec. Dig. §§ 125[2], 147[2].) 


5. INSURANCE—CANCELLATION OF POLICY FOR MISREPRESENTA- 
TIONS IN APPLICATION HELD WARRANTED. 


Knowingly false representations by insured that he had undergone no surgical 
operation since childhood, had not consulted a physician for five years, and had 
never been treated at a hospital, eld sufficient, in the absence of evidence that in- 
surer’s soliciting agent and medical examiner were informed as to the true facts, 
to warrant cancellation of a policy issued in reliance thereon in Illinois, under the 
law of which insured’s answers to the medical examiner are a part of the contract, 
and such statements are material representations. Hurd’s Rev. St. Ill. 1919, c. 73, 
§ 208u. 

(For other cases, see Insurance, Dec. Dig. § 292.) 
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6. CONTRACTS — EVIDENCE MUST BE CLEAR, COGENT, AND CON- 
VINCING. 


To authorize annulment of a contract for fraud, the evidence thereof must be 
clear, cogent, and convincing. 

(For other cases, see Contracts, Dec. Dig. § 99[3].) 

Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Suit by the Mutual Life Insurance Company of New York against Sophia M. 
Wiegmann. Decree for plaintiff, and defendant appeals. Affirmed. 

S. C. Rogers, of St. Louis, for appellant. 

Fordyce, Holliday & White, of St. Louis, for respondent. 


Aten, P. J. This is a suit in equity instituted by the plaintiff insurance com- 
pany on November 2, 1921, to cancel a policy of insurance in the sum of $5,000 is- 
sued by plaintiff, on November 5, 1919, on the life of David H. Wiegmann, wherein 
the defendant, Sophia M. Wiegmann, then the wife of the insured, was named as 
beneficiary. ; 

The petition alleges that the policy was issued to Wiegmann in O’Fallon, IIL, 
where the application therefor was made by him, and that in such application he 
agreed as follows: 

“All the following statements and answers, and all those that I make to the 
company’s medical examiner, in continuation of this application are true, and -are 
offered to the company as an inducement to issue the proposed policy. I expressly 
waive, on behalf of myself and of any person who shall have or claim any interest 
in any policy issued hereunder, all provisions of law forbidding any physician or 
other person who has attended or examined me, or who may hereafter attend or ex- 
amine me, from disclosing any knowledge or information which he thereby acquired. 
The proposed policy shall not take effect unless and until the first premium shall 
have been paid during my continuance in good health, and unless also the policy 
pe been delivered to and received by me during my continuance in good 
health.” 

The petition then charges that as a part of his application for the policy signed 
by him and attached to the policy and made a part thereof, Wiegmann, in answer to 
certain questions propounded to him by plaintiff’s medical examiner, represented, 
among other things, that he had had no illnesses, diseases, injuries, or surgical ope- 
rations since childhood; that he had not been ‘prescribed for nor treated nor had 
he consulted any physician or practitioner for the past five years; that he had never 
been under treatment at any hospital, asylum, cure, or sanitarium. It is then aver- 
red that plaintiff, believing and relying upon ‘the truthfulness of such representa- 
tions and in consideration of the agreements contained in said application and the 
premium paid, and without knowledge of the falsity of any of said answers, issued 
the policy, by the terms of which the policy and the application attached thereto 
constituted the entire contract between the parties. Alleging the delivery of the 
policy to Wiegmann, and the payment of certain premiums by him, it is alleged that 
Wiegmann died in the city of St. Louis, Mo., on January 25, 1921; that proofs of 
death were furnished by the defendant on or about February 7, 1921; that from in- 
formation contained in said proofs of death and the attending physician’s certificate, 
plaintiff, through investigation, learned for the first time of the falsity of the rep- 
resentations made by the insured in the application; that such representations were 
false and known to Wiegmann to be false; that he was then suffering from can- 
cer which afterwards caused his death; that he had been treated by physicians and 
surgeons during the five years prior to said application; that a surgical operation 
had been performed upon him within said period and he had heen under treatment 
at a sanitarium or hospital; and that had plaintiff known of such false representa- 
tions it would not have issued nor delivered the policy. And it is alleged that upon 
discovering said facts plaintiff denied all liability on the policy, and on or about 
April 28, 1921, tendered to defendant the premiums paid thereon with interest which 
tender defendant declined. ; 

It is then alleged that plaintiff has no adequate remedy at law and will suffer 
irreparable injury unless afforded relief in equity, for the reason that the policy was 
applied for by and issued and delivered to Wiegmann while he was a resident of 
Illinois, and became an Illinois contract, governed by the laws of that state, and 
contains a clause providing that it shall be incontestable after two years from the 
date of its issuance except for the nonpayment of premiums. And a statute of IIli- 
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nois, in force at the time, is pleaded, providing that a policy of life insurance and 
the application attached thereto and made a part thereof shall constitute the entire 
contract between the parties and shall be incontestable two years from its date ex- 
cept for nonpayment of premiums, etc. And it is alleged that the highest court of 
Illinois, in decisions pleaded, has held that such incontestable clause of a policy of 
life insurance inures to the benefit of the beneficiary after the death of the insured; 
that the rights of the parties thereunder do not become fixed as of the date of the 
death of the insured; and that in order to avoid the policy for fraudulent representa- 
tions the insurer must take steps to assert its claim within the two-year period, even 
though the insured does not survive such period. And it is averred that under such 
decisions plaintiff would be precluded from making any defense to an action on the 
policy after a period of two years from the date of its issue, i. e., after November 
4, 1921; that defendant has not instituted any action on the policy, and plaintiff is 
informed and believes that defendant intends to delay instituting action thereon until 
after November 5, 1921, in order to foreclose plaintiff from defending such action 
on the grounds set forth in plaintiff's petition. 

Averring tender and deposit in court of the premiums paid, with interest, plain- 
tiff prays that the policy of insurance be declared void and that defendant be re- 
quired to surrender the same for cancellation, and for general relief. 

Defendant filed a lengthy answer, but we need only notice certain averments 
thereof. It sets up a provision of the policy as follows: 

“The proposed policy shall not take effect unless and until the first premium 
shall have been paid during my continuance in good health, and unless also the pol- 
icy shall have been delivered to and received by me during my continuance in good 
health; except in case a conditional receipt shall have been issued as hereinafter 
provided. ; 

“T have paid $91.35 in cash to the subscribing soliciting agent and received a 
conditional receipt therefor, signed by the secretary of the company, making insur- 
ance in force from this date, provided this application shall be approved and policy 
duly issued.” 

a And it is alleged that a conditional receipt was issued to the insured by plain- 
ti 

The answer then charges, among other things, that under the law of Ilkinois, 
and particularly under the decision in Joseph v. Life Insurance Co., 219 Ill. App. 
452. the answers made by the insured in his statements to plaintiff's medical ex- 
aminer are not a part of the application and constitute no part of the contract of 
insurance; that under the law of Illinois, and particularly under certain decisions of 
the courts of that state pleaded, representations in an application for a policy of 
insurance must relate to matter material to the risk in order to be available as a 
defense, and it must be alleged and shown that such representations were not only 
false and fraudulent, but that the insured so knew at the time they were made, and 
that these matters are questions of fact for a jury to determine. And it is averred 
that the representations alleged by plaintiff to have been made by the insured to 
plaintiff's medical examiner did not relate to a matter material to the risk, were 
not false or fraudulent, nor were they known by the insured to be false or fraudu- 
lent; and that the insured did not then have the disease of which he subsequently 
died. It is also alleged that after the insured signed the application plaintiff made 
an independent investigation of his physical condition, habits, etc., and both plain- 
tiff’s agent who solicited the policy and plaintiff's medical examiner knew the in- 
sured’s physical condition and the facts regarding his health; and that under the 
law of Illinois, as shown by decisions of the courts of that state pleaded, plaintiff, 
under such circumstances, will not be permitted to avail itself of a false or errone- 
ous statement in the application as a ground for forfeiting the policy. 

Coupled with this answer, as a cross-bill, is a statement of a cause of action 
in plaintiff's favor on the policy, praying judgment for the amount of the policy, 
with interest, together with damages and attorney’s fees as for vexatious refusal on 
the part of defendant to pay the loss. 

Plaintiff made proof of the pertinent facts alleged in its petition. It will not 
be necessary to recite all thereof in detail. It was shown that in his application, 
made a part of the contract of insurance, the insured made the statements alleged 
in the petition. And plaintiff adduced evidence tending to show that such state- 
ments were false and fraudulent and known by the insured to be so. 

The testimony adduced by plaintiff goes to show that early in June, 1918, 
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Weigmann, who then resided at O’Fallon, Ill., upon the advice of his physician, Dr. 
Trippel, of O’Fallon, came to St. Louis and, in company with Dr. Trippel, con- 
sulted Dr. Marchildon, of that city, who examined him and upon whose advice the 
insured entered the Alexian Bros. Hospital in that city on June 5, 1918, where, on 
the following day, he was operated upon by Dr. Marchildon. Dr. Marchildon’s 
testimony is that he found the insured had a varicocele and a small tumor of the 
scrotum which he operated on and removed. He testified that he made a microscopic 
diagnosis of the tumor and found it was of a cancerous nature; that he told the in- 
sured thereof and of the results of cancer, and that the mere excision of the tumor 
was not enough; that the assured should be further operated upon—should undergo 
a radical operation. He said that because of the probability of a recurrence of the 
cancerous condition he explained to the insured that it would be necessary to re- 
move the scrotum and the glands in both groins and thighs, but that the insured 
would not submit thereto. And the witness testified that to the best of his recol- 
lection he told Dr. Trippel that the insured had a cancer, and urged Dr. Trippel to 
urge the patient to submit to a radical operation. 

It further appears from the evidence adduced by plaintiff that on December 2, 
1919, less than one month after the issuance of the policy, the insured was again 
taken by his physician, Dr. Trippel, to St. Louis, where he was operated on, at the 
Lutheran Hospital in that city, by Dr. Bonnot. Dr. Bonnot’s testimony is to the 
effect that he operated upon the insured for a “chrondrosarcoma, or cartilaginous 
sarcoma, a form of cancer,” located in the left groin; that he removed the cancer 
as far as the bone, scraped the bone, and cauterized it. When asked if the insured 
gave “the history of how long he had been suffering from any pain or trouble in 
this part,” the witness said: 

“He told me he had this little tumor on his scrotum about a year before, and 
also dated his pain to about a month previous to the time I saw him.” 

Dr. Morrish, of St. Louis, testified that the insured came to him in February, 
1920; that he examined the patient and found him suffering from a cancerous con- 
dition in the left groin involving the scrotum with subsequent involvement -of the 
intestines ; that he attended the insured until the latter’s death, on January 25, 1921, 
and made up the proofs of death wherein he gave the cause of.death as cancer, and 
also prepared a report to the Missouri state board of health, a certified copy of 
which was in evidence, in which he gave the cause of death as cancer of the in- 
guinal gland, involving thigh, liver, and intestines. 

One Yearwood, plaintiff's agent who solicited the insurance, and Dr. Bechtold, 
plaintiff's medical examiner who made an examination of the insured, in the course 
of which the latter made the statements pleaded in the petition, both testified that 
they had no knowledge that the insured had previously been to St. Louis for an 
operation. 

When plaintiff introduced the policy, with the application attached thereto, de- 
fendant objected to the introduction of any further testimony on the ground that 
under that clause of the applicatin pleaded in the answer and quoted above, since 
it appeared that a conditional receipt had been issued, the contract of insurance be- 
came an absolute one, not subject to be forfeited on the ground that the insured was 
not in good health. This objection was overruled, defendant excepting. 

It is unnecessary to notice the testimony for defendant at any great length. 
Dr. Trippel, as defendant’s witness, testified that Dr. Marchildon told him that he 
had not made a pathological examination of the tumor which he removed, but said 
that he “suspected that it might be an epithelioma,” a species of cancer, and advised 
the witness to keep the patient under observation; and that Dr. Marchildon said that 
he had not told the insured what he suspected. 

Defendant also introduced the testimony of a number of witnesses living in 
O’Fallon who knew the insured and who knew that he came to St. Louis in 1918 
for an operation. 

It is unnecessary to here refer to the various decisions of the courts of Illinois 
introduced in evidence. 

The learned trial judge found the issues in favor of plaintiff and entered a de- 
cree canceling the policy, and from this judgment the defendant has appealed to 
this court. 

I. The first assignment of error made by defendant, appellant here, is that the 
court erred in refusing appellant a jury trial. It is not clear from this record that 
appellant insisted upon a jury trial below, but in any event it is sufficient to say that 
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upon a hearing of the cause in this court defendant’s counsel in open court waived 
the question sought to be raised by this assignment of error. 

{1] Il. The second assignment of error is that the court erred in overruling de- 
fendant’s objection to the introduction of further testimony after a showing of the 
issuance of a conditional receipt. The argument in support of this assignment is 
rather specious than logical. The clause of the application relied upon in this con- 
nection, set out in the answer and shown above, was obviously intended merely to 
provide that where the premium is paid upon making the application, and a con- 
ditional receipt is issued therefor, the policy, if finally issued, is to become effec- 
tive from the date of the application, rather than to take effect from the date of 
the delivery of the policy as thereinabove provided. 

There is clearly no merit in this assignment. 

[2] III. The remaining assignments of error challenge the propriety of the de- 
cree below canceling the policy under the evidence adduced. Touching this matter 
we may say, in limine, that it cannot be doubted that the contract of insurance is an 
Illinois contract, and that consequently the validity and construction thereof are 
matters to be determined by the law of that state if pleaded and proved. See Lange 
v. Life Insurance Co., 254 Mo. 488, 162 S. W. 589; Lukens v. International Life 
Ins. Co., 269 Mo. 574, 191 S. W. 418; Hamilton v. Darley, 266 Ill. 542, 107 N. E. 
798. And this matter, in the case before us, is one affecting, not only the rights of 
the parties under the contract, but having to do as well with the question of the right 
of this plaintiff to invoke the aid of a court of equity of this state for the purpose 
of obtaining a cancellation of the policy under the circumstances present. 

{3, 4] Under the decisions of this state it may be stated, as a general rule, that 
an insurance company cannot maintain a suit in equity to cancel a policy of life 
insurance after the death of the insured, on the ground of fraudulent misrepresenta- 
tions on the part of the insured in the procurement of the insurance; and that an 
action brought by the beneficiary on the policy cannot be converted into a suit in 
equity by a cross-bill setting up such misrepresentations and praying for a cancella- 
tion of the policy. See State ex rel. v. Trimble, 292 Mo. 371, 239 S. W. 467; 
Schuermann v. Union Central Life Ins. Co., 165 Mo. 641, 65 S. W. 723; Cradick v. 

ohn Hancock Life Ins. Co., decided by this court at this term (No. 18340), 256 S. 
NV. 501, not as yet officially reported. The reason for this rule is that under our law 
there is ordinarily no occasion for an insurer to resort to equity for a cancellation 
of the policy after the death of the insured, as will appear from the reasoning of 
the cases cited. However, under the law of Illinois applicable to the contract of in- 
surance in hand, as shown by the decisions of the courts of that state pleaded and 
proved by plaintiff, in a case of this character, where the death of the insured oc- 
curs within less than two years after the issuance of the policy, the incontestable 
clause thereof is construed, nevertheless, to operate to foreclose the insurer’s right 
to defend on the ground of misrepresentations unless the insurer takes some steps 
to assert its right in the premises during such period of two years after the issuance 
of the policy. See Monahan v. Metropolitan Life Ins. Co., 283 Ill. 136, 119 N. E. 
68, L. R. A. 1918D, 1196; Ramsey v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. 
E. 108; See, also, Lavelle v. Metropolitan Life Ins. Co., 209 Mo. App. 330, loc. 
cit. 336, 238 S. W. 504. This being true, it seems entirely clear that, under the cir- 
cumstances here present, the only relief available to the insurer is that afforded by 
a court of equity. Though plaintiff denied liability on the policy in April, 1921, 
the defendant beneficiary had brought no action on the policy at the date of the in- 
stitution of this suit, viz. November 2, 1921, at which time the said period of two 
years had nearly elapsed. And in order that its right to invoke the aforesaid al- 
ieged misrepresentations as a ground for forfeiting the insurance might not be for- 
ever foreclosed and lost to it, plaintiff instituted this suit in equity for a cancellation 
of the policy. Clearly the case presented is one of equitable cognizance. 

[5] And it cannot be doubted, we think, that the evidence adduced warranted 
the decree below canceling the policy. Under the law of Illinois, pleaded and 
proved, the written application for the insurance, including the insured’s answer to 
the medical examiner, signed by the insured and attached to the policy, became a 
part of the contract of insurance. See section 208u, chapter 73, Hurd’s Revised 
Statutes of Illinois 1919, p. 1739. Touching this matter the decision in Joseph v. 
New York Life Ins. Co., 219 Ill. App. 452, pleaded in the answer, does not aid de- 
fendant. The said representations of the insured, to the effect that he had under- 
gone no surgical operation since childhood, had not consulted a physician for a pe- 
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riod of five years prior thereto, and that he had never been under treatment at a 
hospital, are shown by the undisputed evidence to have been false. And in the light 
of the evidence adduced it cannot be doubted that the insured knew that such rep- 
resentations were false when made. And in this connection we may say that there 
is clearly no merit in the contention that plaintiff, through its soliciting agent and 
its medical examiner, was so far informed as to the true facts regarding the physi- 
cal condition of the insured as to preclude it from setting up such misrepresenta- 
tions as ground for the cancellation of the policy. 

Since the contract is one governed by the law of Illinois, our misrepresentation 
statute, supra, has no application to the case in hand. See Coscarella v. Metropoli- 
tan Life Ins. Co., 175 Mo. App. 130, 157 S. W. 873; Lewis v. New York Life Ins. 
Co., 201 Mo. App. 48, 209 S. W. 625. And under the law of Illinois the aforesaid 
statements of the insured in his application for the insurance were material rep- 
resentations. See Metropolitan Life Ins. Co. v. Moravec, 214 Ill. 186, 73 N. E. 415; 
Crosse v. Knights of Honor, 254 Ill. 80, 98 N. E. 261, 45 L. R. A. (N. S.) 162. 
And if, as an inducement to the issuance and delivery of the policy, the insured 
knowingly made false statements with respect to the matters mentioned, and in re- 
liance thereon plaintiff issued and delivered the policy, as the evidence shows, plain- 
= is entitled to have the contract annulled upon a tender of the premiums paid 
thereon. 

[6] It is quite true that to authorize the annullment of_a contract. for fraud 
the evidence thereof must be clear, cogent, and convincing. oe in the instant case 
the proof, we think, fully meets the requirements of this rule. 

The judgment should accordingly be affirmed, and it is so ordered. 

Becker and Daues, JJ., concur. 


———_- ao 


STATE ex ret. NATIONAL LIFE INS. CO. v. ALLEN er at., Jupces. 
(No. 24789.) 


(Supreme Court of Missouri, Division No. 2. Dec. 3, 1923. 


256 Southwestern Reporter, 737. 


1. INSURANCE— POLICY HELD NOT TO PROVIDE UNCONDITIONAL 

DEATH BENEFIT OCCURRING WITHIN SIX MONTHS FROM DATE. 

A clause in a policy of insurance providing for one-half benefit for death re- 
sulting from accident occurring or illness contracted within six months from date 
thereof, and thereafter full benefit, held not ambiguous, so as to be susceptible to the 
construction that it was the intention of the parties to provide unconditionally a 
benefit for death occurring within six months after the date of the policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. CONTRACTS — WHERE LANGUAGE IS PLAIN, NO CONSTRUCTION 

PERMITTED. 

It is a cardinal rule of construction that, when the language is plain, there can 
be no construction, because there is nothing to construe. 

(For other cases, see Contracts, Dec. Dig. § 143.) 

3. CONTRACTS—MUST BE SUSCEPTIBLE TO DIFFERENT CONSTRUC- 

TIONS BEFORE AMBIGUOUS. 

A contract must be reasonably and fairly susceptible to different constructions 
before it can be held to be ambiguous. 

(For other cases, see Contracts, Dec. Dig. § 143.) 

Certiorari to St. Louis Court of Appeals. 

Certiorari by the State, on the relation of the National Life Insurance Company, 
relator, against Hon. William J. Allen and others, Judges of the St. Louis Court of 
Appeals, to quash the opinion and judgment of that court in the case of Mary Mc- 
Alister against the National Life Insurance Company (251 S. W. 98), affirming 
judgment of the circuit court for plaintiff. Record quashed. 

Martin T. Farrow, of St. Louis (J. B. Boyer, of Chicago, Ill., of counsel), 
for relator. 

Garstang & Jones, of St. Louis, for respondents. 


Hicper, C. Certiorari to quash the opinion and judgment of the St. Louis 
Court of Appeals in the case of Mary McAlister v. National Life Insurance Com- 
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pany of the United States of America (reported in 251 S. W. 98), affirming the 
judgment of the circuit court-for the plaintiff for the sum of $140, with interest, 
damages, and attorney’s fees, making a total of $309. 

The relator, on March 3, 1919, issued an industrial insurance policy in the sum 
of $140 on the life of John McAlister, plaintiff’s son, payable to plaintiff as benefi- 
ciary within 24 hours after proof of the death of her son. The controversy arises 
over the construction of the following clause in said policy: 

“This policy is in one-half benefit for death (full benefit for disability) resulting 
from any accident occurring or illness contracted within six months from date here- 
of; thereafter it shall be in full benefit.” 

We quote from relator’s statement: 

“It [the policy] was issued on March 3, 1919, and the insured died on February 
7, 1920. Relator contended that the illness which caused the death was contracted 
during the first six inonths of the policy, and therefore it was liable for $70, one- 
half of the principal sum of the policy. On or about March 20, 1920, it formally 
tendered this $70, and on April 10th suit was filed before a justice of the peace 
claiming the full principal sum. Respondent filed with the magistrate its offer to 
confess judgment for the $70 pius interest and costs. Judgment was rendered 
against defendant for the full amount of the policy, penalty, and attorney fees. The 
case was duly appealed to the circuit court of the city of St. Louis, where in due 
course it was tried on November 4 1920. The trial court, over the objection of 
defendant instructed the jury that, if the insured died after the expiration of the six 
months, the plaintiff could recover the full principal sum, even though the illness 
causing the death was contracted prior to the expiration of the six months, and re- 
fused to give relator’s requested charge that there was no evidence of vexatious 
delay. * * * Relator claims that certain rules of construction announced by the 
appellate court are in conflict with those last announced by this court, and that in 
applying these rules of construction and holding relator liable for attorney fees the 
appellate court announced principles of law in conflict with the last controlling de- 
cisions of this court.” 

The instructions given and refused appear in the opinion, but the foregoing 
statement sufficiently outlines the controversies in the case. 

After referring to numerous cases construing ambiguous clauses in policies of 
insurance, the learned opinion of the Court of Appeals proceeds: 

“The policy provides for a death benefit for death, arising from either accident 
or illness. The purpose of the clause in question is to fix a time limit of six months, 
from the date of the policy, within which the defendant insurance company is 
liable for one-half of aaid benefit, and beyond which it is liable for the full benefit. 
After fixing this time limit at six months from the date of the policy, the clause 
concludes with these words: ‘Thereafter it shall be in full benefit.’ The word ‘there- 
after,’ as used in said clause, means ‘after that’ or ‘after that time.’ Viewing the 
clause in this light, and substituting September 3, 1919, the date when the said time 
limit fixed would end, the clause would read: ‘This policy is in half benefit for 
death resulting from any accident occurring or illness contracted before September 
3, 1919; after that time (September 3, 1919) it shall be in full benefit. Thus written, 
it is evident that a person of ordinary intelligence, reading this clause, would naturally 
and at once reach the conclusion that the policy was in half benefit for death, either 
accidental or natural, occurring before September 3, 1919, and for full benefit for 
death occurring after September 3, 1919. * * * The most that can be said is 
that the policy is so drawn as to be at least ambiguous, so that it is susceptible of the 
two interpretations contended for by the respective parties thereto.” 

[1] 1. We think that the learned opinion erroneously assumes that the con- 
tractual clause under consideration is ambiguous, rewrites it, and then proceeds to 
construe it as “thus written” to mean that “the policy was in half benefit for death 
* * * occurring before September 3, 1919, and for full benefit for death occurring 
after September 3, 1919.” The clause clearly and distinctly reads: : 

“This policy is in one-half benefit for death * * * resulting from any acci- 
dent occurring or illness contracted within six months from date hereof. thereafter 
it shall be in full benefit.” ; 

If it had been the intention of the parties to the contract to provide uncondi- 
tionally a benefit for death occurring within six months after the date of the policy. 
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nothing would have been easier than to have so expressed it in simple language. 
The terms employed, however, plainly and unequivocally demonstrate such was not 
their purpose. a 

In our view of the case there is not the slightest ambiguity in the contract as 
written by the contracting parties, nor is there any room for construction. He who 
runs may read: “One-half benefit for death * * * resulting from any accident 
occurring or illness contracted within six months from the date hereof.” It matters 
not when death occurs, if it resulted from “accident occurring or illness contracted 
within six months from the date hereof,” the policy “is in one-half benefit.” 

[2] 2. It is a cardinal rule of construction that when the language is plain there 
can be no construction because there is nothing to construe. State ex rel. Brown v. 
Board of Educaton, 294 Mo. 106, i115, 242 S. W. 85, 87; 12 C. J. 1302. In City of 
St. Louis v. Ry. Co. 228 Mo. 712, 736, 129 S. W. 691, 699, we said: 

‘But these mere subsidiary aids fill no office, at all, when the contract is plain 
and unequivocal. In such case interpretation and construction by implication, in 
reading provisions in or out, are not allowed.” 

In Donovan v. Boeck, 217 Mo. 70, 86, 116 S. W. 543, 547, this court quoted from 
Riggs v. Myers, 20 Mo. 239, as follows: 

“The language may be inaccurate, but if the court can determine the meaning of 
this inaccurate language, without any other guide than a knowledge of the simple 
facts upon which, from the nature of language in general, its meaning depends, the 
language, though inaccurate, could not be ambiguous.” 

In Turner vy. Fidelity & Casualty Co., 274 Mo. 260, 271, 202 S. W. 1078, 1082 (L. 
R. A. 1918E, 381), this apposite statement is made: 

“But the contract here is not ambiguous. Such ambiguity as is urged arises 
wholly from the insistence of plaintiff that strange words, which do not appear in 
the policy, be interpolated therein and then that upon the policy as amended by the 
interpolation a construction be put, which we are constrained to consider unwar- 
ranted.” 

And in Liggett v. Levy, 233 Mo. 590, 601, 136 S. W. 299, 302 (Ann. Cas. 1912C, 
70), the rule for the interpretation of simple, non-technical words is thus stated: 

“In construing the letter, a court is not at liberty, in order to fasten liability, to 
add or take away words, thereby altering the sense and either enlarging or cramping 
the assurance given in the instrument. Weil v. Schwartz, 21 Mo. App. loc. cit. 380, 
381. A cardinal rule of interpretation is that words not technical are taken in their 
ordinary and usual acceptance.” 

In Blanke Bros. Realty Co. v. American Surety Co. (Mo. Sup.) 247 S. W. 797, 
801, this obvious rule was stated: 

“Courts cannot write provisions into contracts not written by the parties to them. 
They can only enforce agreements as written.” 

The construction placed upon the clause under consideration is a strained, un- 
natural, and inadmissible interpretation. It makes the clause read: : 

“This policy is in one-half benefit if death results within six months from the 
date hereof; if death results thereafter it shall be in full benefit.” 

With all due respect to the oninion of the learned Court of Appeals, it is mani- 
fest that this is not construction, but the substitution of a radically different contract. 

[3] 3. And again, the learned opinion announces as a rule of construction that— 

“Where a policy is ambiguous in its terms so that it is open to two possible 
interpretations that one will be adopted which is least favorable to the insurer.” 

The rule is that a contract must be reasonably or fairly susceptible of different 
constructions before it can be held to be ambiguous. Webb-Kunze Construction Co. 
v. Gilsonite Construction Co., 281 Mo. 629, 638, 220 S. W. 857, 860, and State ex 
rel. v. Allen (Mo. Sup.) 243 S. W. 839, 842. 

The construction placed upon the clause under consideration being in conflict 
with the general principles announced by this court, it follows that the record must 
be quashed, It is so ordered. 

Railey, C., concurs, 


Per CuriAM. The foregoing opinion of Higbee, C., is hereby adopted as the 
opinion of the court. 
All concur, 
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OSBORNE v. SUPREME LODGE, KNIGHTS OF PYTHIAS, INSURANCE 
DEPARTMENT. (No. 5333.) 


(Supreme Court of Montana. Jan. 11, 1924. Rehearing Denied Feb. 5, 1924.) 
222 Pacific Reporter, 456. 


1. INSURANCE—WAIVER IS MIXED QUESTION OF LAW AND FACT; 
WHETHER INSURER ESTOPPED TO CLAIM RIGHTS UNDER POL- 
ICY IS QUESTION OF LAW, WHEN FACTS FOUND. 


Whether a party has waived a condition in a contract is a mixed question of 
law and fact, brt when facts are found it is for the court to say whether insurer 
has been estopped from claiming rights under the policy because of what it has done 
or failed to do. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) ‘ 

2. INSURANCE—BENEFIT CERTIFICATE, WITH APPLICATION, CON- 

STITUTION, AND BY-LAWS, CONSTITUTE CONTRACT. 


Policy in benefit society, together with application and provisions of constitu- 
tion and by-laws, held to constitute contract, especially where the certificate, as re- 
quired by Rev. Codes 1921, § 6313, makes special reference thereto, and provides 
that the constitution and by-laws are part of the contract. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE — INSURED ENTITLED TO RETURN OF PREMIUMS, 
WHERE INSURER NOT OBLIGATED ON ACCOUNT OF RISK IN- 
SURED AGAINST. 

Under Rev. Codes 1921, § 8132, insured is entitled to return of premiums paid, 
where there exists no obligation or liability on account of the risk insured against. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

4. INSURANCE—WAIVER DEFINED; NO “WAIVER” BY ACCEPTANCE 
OF PREMIUMS WITHOUT KNOWLEDGE OF CERTIFICATE HOLD- 
ER’S SUSPENSION. 


Generally, a “waiver” consists of the intentional relinquishment of a known right, 
and cannot exist unless party affected has knowledge of the subject-matter, or, by 
reason of the circumstances, knowledge is imputed to him, and where the Supreme 
Lodge of a benefit society accepted premiums from a suspended member without 
knowledge of his suspension, of which he was required to give it notice, there was 
no waiver of provisions of the constitution.and by-laws for forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Waiver. ) 

6. INSURANCE — PAYMENT OF PREMIUMS ON BENEFIT CERTIFI- 

CATE WITHOUT KNOWLEDGE OF SUSPENSION FROM SUBORDI- 

NATE LODGE HELD WITHOUT CONSIDERATION. 


When, by constitution and by-laws of a benefit society, certificate therein became 
forfeited by holder’s suspension from subordinate lodge, and duty devolved on mem- 
ber to notify the insurance department of the Supreme Lodge, but without knowl- 
edge of such suspension on his part*or that of the insurance department, he paid 
insurance dues for seven years, payment of premiums held without consideration, 
and the member was entitled to recover them. 

(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from District Court, Fergus County; Rudolf Von Tobel, Judge. __ 
Action by Charles G. Osborne against the Supreme Lodge, Knights of Pythias, 
Insurance Department. Judgment for plaintiff, and defendant appeals. Affirmed. 


Worden & Grant, of Lewiston, for appellant. 
R. S. Harrington and Chas. J. Marshall, both of Lewiston, for respondent. 


Gaten, J. This action was brought to recover from the defendant the sum of 
$515.70, the aggregate of insurance premiums on plaintiff’s life, alleged to have 
been paid without consideration and by mistake, from June 30, 1914, to May 1, 1921, 
together with interest. Two causes of action are stated: The first for premiums 
paid from June 30, 1914, to April 1, 1921, together with interest thereon; and the 
second for the sum of $10.45, paid in April, 1921, with interest from May 1, 1921. 
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By its answer the defendant admitted the payment of premiums made as alleged, 
but denied any mistake or want of consideration. New matter alleged in the de- 
fendant’s answer was denied by plaintiff's reply. Upon issues so made the cause 
was submitted to the court for decision upon an agreed statement of facts. It 
appears, so far as pertinent for decision of this appeal, that on April 8, 1896, a pol- 
icy of life insurance was issued by the defendant to the plaintiff upon his written 
application therefor, which was subsequently surrendered and another policy sub- 
stituted December 8, 1902. By reason of the plaintiff's failure to pay dues to his 
subordinate lodge for the month of January, 1904, he was suspended; but later, on 
his application, he was reinstated on June 30, 1904, and remained in good standing 
until again suspended on June 30, 1914. On November 1, 1907, on his application, 
two policies under plan D, aggregating $3,000, were issued to him by the defendant, 
which policies recite that “the charter, all the laws, rules and regulations of the 
society governing the Insurance Department, now in force and as the same may be 
hereafter changed, altered, added to, amended” constitute a part of the contracts. 
It is provided: 

“After this certificate has been in full force thirty-six consecutive months (three 
years) from the date hereof, it shall be incontestable, except for failure to pay the 
regular monthly payments or assessments, for cessation of membership in the Order 
Knights of Pythias,” etc. 

It is provided that “after the member has made all payments required and paid 
all assessments for thirty-six consecutive months, he shall be entitled to surrender 
values” stated. The amount of paid-up and extended insurance after three years 
are then shown by a table contained in the policy. After three years the member 
is entitled to a paid-up certificate to the amount of $58, or extended insurance for a 
period of 117 days, and after six years, he is entitled to a paid-up certificate for 
$230, or extended insurance for 311 days. Further it is provided: 

“Loss of membership in his subordinate lodge by the member holding this cer- 
tificate shall not operate to forfeit same if it has been commuted into a paid-up or 
extended contract, * * * but in such case the member shall be deemed a mem- 
ber of this society, for the purpose of maintaining such certificate, until the expira- 
tion of the period of extended insurance, of the maturity of the paid-up certificate; 
and, further, if the member holding this certificate shall, after making all payments 
required, and paying all assessments for thirty-six consecutive months hereunder, 
lose his membership in his subordinate lodge, then this certificate shall, ipso facto, 
upon the occurring of such loss of membership, be commuted into paid-up insurance 
or extended insurance. * * * When the member attains the age of 65 years, 
this contract shall cease and determine, and thereafter there shall be no liability 
under the same by either of the parties hereto. The member may, however, before 
or upon reaching age 65, transfer to plan A without expense or medical examina- 
tion at attained age.” 

From June 30, 1914, the date of his last suspension from his subordinate lodge, 
to April 1, 1921, the plaintiff paid as premiums on the two policies of insurance so 
issued to him on November 1, 1907, the aggregate amount of $505.25. The plaintiff 
attained the age of 65 years on April 9, 1921. On March 29, 1921, 11 days before 
the plaintiff reached the age of 65 years, he surrendered the two last-mentioned poli- 
cies with his application to the defendant to be transferred to plan A, and a policy 
under plan A was issued and delivered to him, dated April 7, 1921. He paid one 
month’s premium thereon, viz. for April, 1921, amounting to $10.45. In his last- 
mentioned application it is recited, on a printed form provided by the defendant: “I 
am a member in good standing of section No. and of a subordinate lodge, 
Knights of Pythias.” In the agreed statement it is recited: 

“That on June 30, 1914, the plaintiff was suspended from membership in the 
said subordinate lodge of the defendant by the said subordinate lodge; that neither 
the plaintiff nor the defendant learned of such suspension until on or about the 30th 
day of July, 1921; that the monthly premium payments made as hereinbefore set 
forth by the plaintiff were made by him for the purpose of maintaining the policies 
in full force and effect and without any intent to defraud the defendant. and were 
accepted by the defendant in ignorance of any suspension of the plaintiff; that the 
plaintiff never at any time notified the defendant in writing, as he was required to 
do by the laws and supreme statutes of the Insurance Department, Knights of 
wae by registered mail or otherwise of the fact of his suspension on June 30, 
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Further : 

“That membership dues in the subordinate lodges are paid to the secretary of 
the subordinate lodge, but that the premiums upon the certificates of membership 
or policies of insurance are paid by the insured through the secretary of the section. 
which is the subordinate or local branch of the insurance department, and each mem- 
ber of the insurance department, in addition to maintaining his membership in the 
subordinate lodge, must maintain membership in a section of the insurance depart- 
ment, and is entirely independent of dues paid for membership to the subordinate 
lodge to which the insured belonged; that the secretary of the subordinate lodge 
has no authority or power to collect the premiums of insurance paid on the certifi- 
cates of membership or policies of insurance issued by the Supreme Lodge, and 
that the receipts held by the plaintiff are signed by the secretary of the section and 
not by any officer of the subordinate lodge of which he was a member.” 

The court found for the plaintiff on his first cause of action, and that he take 
nothing on his second cause of action. Judgment was entered in favor of plaintiff 
for $556.85 and costs, making a total judgment of $568.35. The appeal is from 
the judgment. 

No question is raised by the assignments of error regarding the correctness of 
the amount for which judgment was entered in favor of the plaintiff, therefore we 
will accept the amount stated as being correct; and, as no error is judicated on the 
ruling of the court respecting the second cause of action, we will not consider the 
propriety of the court's action thereon. 

But one question raised by defendant's assignments of error is necessary to be 
considered in disposing of the appeal, viz.: Is the judgment contrary to law? 

The action was brought under the provisions of section 8134 of the Revised 
Codes of 1921, which provides: 

“A person insured is entitled to a return of the premium when the contract is 
voidable, on account of the fraud or misrepresentation of the insurer, or on account 
of facts, of the existence of which the insured was ignorant without his fault; or 
when, by any default of the insured other than actual fraud, the insurer never in- 
curred any liability under the policy.” 

[1] Each case must rest upon its own facts and must be determined by the 
general rule applicable to all kinds of contracts, for what might under some cir- 
cumstances estop the insurer would not in another case where the facts were only 
very slightly different. Whether a party has waived a condition in a contract is a 
mixed question of law and fact, but when the facts are found it is for the court to 
say whether or not the insurer has been estopped from claiming its rights under the 
policy by reason of what it has done or failed to do. Bacon on Benefit Societies 
and Life Ins. § 434. 

[2] The policy of insurance, together with the application and the provisions of 
the constitution and by-laws of the order applicable, constitutes the contract be- 
tween the parties. Kennedy v. The Grand Fraternity, 36 Mont. 325, 92 Pac. 971, 25 
L. Ri A: €N. S.): 78. 

In the case above cited it was held that the failure to pay dues forfeits a mutual 
benefit certificate, where the constitution and by-laws of the society provide that 
upon such failure the benefit certificate shall become absolutely void. 

We appreciate the rule, and subscribe thereto, that the constitution and by- 
laws of a mutual benefit society enter into and form a part of the contract of in- 
surance evidenced by the insurance policy, and that they must be looked to in de- 
termining the rights and liabilities of the parties (section 6313, Rev. Codes 1921; 
29 Cyc. 68), especially so when, in instances such as the case before us, the insurance 
policy makes special reference thereto, and provides that they are to be considered 
as a part of the contract. Moreover, by the agreed statement of facts in the case 
under consideration it is expressly stated: 

“That the constitution and by-laws of the defendant, * * * constituted a 
part of the provisions of the * * * policies of insurance.” 

Accordingly the supreme statutes of the society are a part of the contract of 
insurance. Supreme statutes numbered 194, 461, 518, and 530 are as follows: 

“(194) Whenever any member of a subordinate lodge shall be declared ex- 
pelled from the order or suspended from membership therein for any cause, such 
member shall immediately, and in writing, notify the board of control of such fact 
by registered letter, addressed to the Insurance Department, Supreme Lodge, 
Knights of Pythias, at the home office of such Department at Indianapolis, Indiana, 
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and until receipt of such notice, the Supreme Lodge or the board of control shall 
not be bound to take notice of such suspension, and the acceptance of the regular 
monthly payments, due from the member to the Insurance Department, shall not 
bind such Supreme Lodge or estop it from asserting a forfeiture of such member- 
ship in the Insurance Department, under the terms and conditions of Supreme 
Statute 518.” 

“(461) General Rights Defined. No officer of a section and no officer of the 
Insurance Department shall possess or have the power to waive any of the require- 
ments or laws of the Supreme Lodge, nor shall they, by any course of dealing or 
conduct, bind the Supreme Lodge or estop the Supreme Lodge from insisting upon 
the strict observance and enforcement of all laws. No member of the Insurance 
Department shall gain any right by reason of the misconduct, omission, or malfea- 
sance of an officer. The right of the Supreme Lodge at all times, as the representa- 
tive of the aggregate membership in the Insurance Department, shall be superior 
to the rights of individual members claiming rights by reason of some course of 
dealing or conduct of an officer, in violation of the laws of the Supreme Lodge.” 

(518) Whenever any member of the Insurance Department withdraws from 
his subordinate lodge, or whenever his membership therein ceases from any cause 
other than by his death, his membership in the Insurance Department terminates 
and his benefit certificate therein ipso facto forfeits,” etc. 

“(530) Waiver of Supreme Lodge Law Not Allowed. The receipt and reten- 
tion of payments and assessments from members by the Insurance Department shall 
not constitute a waiver of any law of the Supreme Lodge, or defense which might 
be relied on had such payments not been received and retained. No course of deal- 
ing between members and officers, whether persisted in for a long or short time, 
shall waive this provision, or the effect of same; all of said laws enacted by the 
Supreme Lodge, having been enacted by it in its representative and legislative 
capacity only, in which every member is a party, are intended to bind all members 
at all times.” 

Thus it will be seen that by the express provisions of the supreme statutes the 
plaintiff’s policy of insurance became ipso facto forfeited upon his suspension from 
his subordinate lodge on June 30, 1914. He was thereafter under the contract en- 
titled to extended insurance without local lodge affiliations or further payment of 
premiums to the insurance department until May 12, 1915. Forfeiture of the policy 
was accomplished under its terms, unless the continued acceptance of premiums 
after the suspension of the insured from his local lodge be held to be a waiver. 
The agreed statement of facts recites “that neither the plaintiff nor the defendant 
learned of such suspension until on or about June 30, 1921.” During all of this 
time, full seven years, the plaintiff paid and the defendant received and accepted 
insurance premiums or assessments from the plaintiff. Under such circumstances, 
we think the test is whether or not the beneficiaries could have collected on the poli- 
cies had the plaintiff died on or about March 28, 1921. 

[3] As said by Justice Shauck, in Metropolitan Life Insurance Co. v. Felix 
(73 Ohio St. 46), 75 N. E. 941, 4 Ann. Cas. 121: 

“Since it cannot be assumed that we are dealing with a sporadic case of 
philanthropy, we must inquire whether the company bore a risk in consideration of 
the premiums paid.” 

The insured would be entitled to a return of premiums paid to the whole amount 
thereof, where there existed no obligation or liability on account of the risk in- 
sured against. Section 8132, Rev. Codes.1921.. This court has held that a single act 
of acceptance of an insurance premium after it became due by the terms of the 
policy does not estop the insurance company subsequently to declare a forfeiture of 
the policy for nonpayment of the premiums on the due date. Collins v. Metropoli- 
tan Life Ins. Co., 32 Mont. 329, 80 Pac. 609, 1092, 108 Am. St. Rep. 578. 

In the case before us, seven full years the insurance was unquestionably in ef- 
fect, and for an additional seven years the defendant accepted the premiums paid 
by the plaintiff on his insurance, treating him as a member of the order in good 
standing. As late as April 7, 1921, two days before the insured reached the age 
limit of 65 years, under the plan D contracts the insurer accepted plaintiff’s appli- 
cation to change from plan D to plan A, and issued a new policy to him. This 
was accomplished on plaintiff’s representation that he was in good standing in his 
local lodge. However, from the agreed facts it appears that the parties mutually 
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acted upon the hypothesis that the insurance was continuously in existence from 
June 30, 1914. 

We have made exhaustive independent research to find a like case. The nearest 
thereto, so far as we have been able to discover, are the cases of Knights of Pythias 
v. Kalinski, 163 U. S. 289, 16 Sup. Ct. 1047, 41 L. Ed. 163, and Monahan v. Mutual 
Ins. Co., 103 Md. 145, 63 Atl. 211, 5 L. R. A. (N. S.) 759. In both of these cases 
the insurance company was held to have waived the stipulations of the policy, hold- 
ing the insurer chargeable with knowledge from facts before it and that its igno- 
rance in fact of matters with which it should have knowledge by a proper atten- 
tion to business, furnished no excuse. In the Kalinski Case, however, it appears 
that the insured was not in fact suspended from his subordinate lodge, and— 
“under the laws, rules and regulations for the government of sections of the en- 
dowment rank, it was the duty of the secretary of each section to keep a financial 
account with each member of the section, and in January of each year to furnish 
to the master of. finance of the lodge to which the members of the section belonged, 
a list of the names of such members, and to request the officer to promptly inform 
him whenever a member on said list became in arrears for an amount equal to one 
year’s dues. * * * It seems to have been also the duty of the keeper of records 
and seal of each lodge to notify the proper section of the endowment rank, when- 
ever a member became in arrears for dues to the lodge, when, and not tntil then, 
the certificate of membership in the endowment rank became the subject of forfei- 
ture. Indeed, the failure to do this, and the continued receipt of the monthly as- 
sessments upon the policy * * * appear to have been treated by the board of 
control as a waiver of the right to insist upon the forfeiture of the * * *  pol- 
icy. 

In the Monahan Case the insurance company had issued one policy on the life 
of the insured, and in making application for a second policy the insured warranted 
the truthfulness of his representation to the effect that no policy of insurance had 
previously been issued by the company. This statement was not known to the in- 
sured to be false. The insurer accepted the application and premiums on the second 
policy, and the right to declare a forfeiture of the contract was denied the insurer. 
It was held chargeable with a waiver, notwithstanding its alleged ignorance of its 
own records. 

In both of these cases it is noted that the insurer had facts before it in its own 
records, whereas in the present case the duty devolved upon the insured to advise 
the insurance department in writing of his suspension from his local lodge; nearly 
seven years after he had been so suspended, he represented to the insurance depart- 
ment that he was in good standing in his local lodge, and the insurance department 
did not discover the fact of his suspension until the lapse of seven years from the 
date thereof. 

By the provisions of the by-laws of the defendant noted, the receipt and reten- 
tion of premiums on a policy by the insurance department does not constitute a 
waiver of any requirement on the part of the insured, or constitute a defense which 
can be relied upon were payments not so received and retained; and this whether 
such dealings have been of long or short duration. Independent of this regulation 
of the organization, the record facts are not sufficient in law to charge the defend- 
ant with knowledge sufficient to constitute a waiver of the conditions imposed. 

Mr. Bacon, in his work on Benefit Societies and Life Insurance, says: 

“A waiver of a stipulation in an agreement must, to be effectual , not only be 
made intentionally, but with knowledge of the circumstances. This is the rule 
where there is a direct and precise agreement to waive the stipulation. A fortiori 
is this the rule when there is no agreement, either verbal or in writing, to waive the 
stipulation, but where it is sought to deduce a waiver from the conduct of the 
party.” Third Ed. § 423. 

[4, 5] Generally a waiver consists of the intentional relinquishment of a known 
right. 27 R. C. L. 904. It cannot exist unless the party affected has knowledge of 
the subject-matter or by reason of the circumstances, knowledge is imputed to him. 
But a presumption of the relinquishment of a known right cannot rest on an infer- 
ence that it was known. Where, as in this case, the defendant was totally in igno- 
rance of the plaintiff's suspension from his local lodge, and under the contract no 
duty rested on the defendant to know such fact in connection with the receipt of 
the insurance premiums, a waiver by acceptance of premiums cannot be said to ex- 
ist. We must look to the stipulations contained in the policy for guidance. By its 
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express terms it is found that the policy becomes ipso facto forfeited whenever the 
insured is suspended from membership in his local lodge, and the duty is placed on 
him by the by-laws to immediately notify the insurance department of the Supreme 
Lodge in writing addressed to its home office. 

[6] The insured is presumed to know his own contractual obligations. It was 
his duty to know whether or not he was suspended from his local lodge, and no 
reciprocal obligation rested on the defendant. The society under the terms of the 
contract properly looked to the insured for such information, 

‘Where, as is frequently the case, it is provided in the contract of membership 
in a mutual benefit society that failure on the part of a member to pay dues or as- 
sessments shall operate ipso facto to forfeit his rights as a member, or where the 
words used are to the effect that a forfeiture shall immediately result from such 
failure, these provisions are self-executing, requiring no affirmative action on the 
part of the society, and the rights of the member under his certificate are forfeited 
forthwith on his failure to pay his dues or assessments.” 19 R. C. L. 1272. 

The plaintiff under the circumstances must be held to be chargeable with knowl- 
edge of the consequences of his suspension from the local lodge and his failure to 
notify the Supreme Lodge thereof, and in this connection, under the facts, it should 
be borne in mind that he was suspended from his local lodge in the year 1904, and 
was later reinstated upon his application. The fact that the plaintiff did not know 
of his last suspension from the local lodge in the year 1914 was his own fault, and 
the society cannot be chargeable under the facts with any dereliction on its part. 
Instead of advising the society of his suspension from his local lodge, as late as 
March 29, 1921, the plaintiff, in applying to change the form of his insurance, rep- 
resented that he was in good standing with his local lodge. Under the circum- 
stances it cannot be held that there was a waiver of the provisions of the contract 
by the society. Were the beneficiary now before us on the same state of facts 
claiming right to collect on the policy after the death of the insured, we would be 
forced to rule against him. In consequence there was no consideration for the pre- 
miums paid from June 30, 1914, and the plaintiff has a right to recover them back. 
The defendant holds the money, paid as premiums by the plaintiff ‘since June 30, 
1914, the date of his suspension from the local lodge, as an involuntary trustee. 

For the reasons stated, the judgment is affirmed, 

Affirmed. 

Callaway, C. J., and Cooper, Holloway, and Stark, JJ., concur. 


————_- oa 


DOMOCARIS v. METROPOLITAN LIFE INS. CO. 
(Supreme Court of New Hampshire. Hillsborough. Dec. 4, 1923.) 
123 Atlantic Reporter, 220. 


1. INSURANCE—FALSE ANSWERS WRITTEN IN APPLICATION BY 
SOLICITOR NO DEFENSE TO ACTION ON POLICY. 

Under Laws 1907, c. 109, § 1, declaring the solicitor of a life insurance applica- 
tion the company’s agent, where insured and the beneficiary, who were unfamiliar 
with the English language, correctly stated the true facts as to the former’s health 
to an agent, who wrote false answers in the application and falsely interpreted their 
statements to the medical examiner, the contract was valid and binding on the in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE — MISREPRESENTATIONS BY INSURED MUST BE 
ae FRAUDULENT, AND MATERIAL TO RISK TO INVALIDATE 
POLICY. 

To invalidate a life insurance policy providing that all statements by insured 
shall be deemed representations and not warranties in the absence of fraud, it must 
appear that alleged misrepresentations by insured were false and fraudulent as well 
as material to the risk. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Exceptions from Superior Court, Hillsborough County. i ‘ 
Assumpsit by Arthur K. Domocaris against the Metropolitan Life Insurance 


Company. Verdict for plaintiff, and defendant brings exceptions. Exceptions over- 
ruled. 





530 Insurance Law Journal, Vol. 62. [Apr., 1924 


Assumpsit, on a policy insuring the life of Sophia Domocaris. Trial by jury 
and verdict for the plaintiff. The defendant's motions for a nonsuit and directed 
verdict were denied subject to exceptions. 

The defendant excepted to a portion of the charge as follows: 

“The defendant desires an exception to so much of the charge as states in effect 
that, if the plaintiff and his wife correctly stated the true facts to the agent and he 
wrote false answers in the application and falsely interpreted to the medical ex- 
aminer, the defendant is liable.” 

The date of the policy was April 21, 1920. The assured died in September, 1920, 
of tuberculosis. 

The plaintiff’s evidence tended to establish the following facts: The plaintiff 
informed the agent of the company when the agent solicited him to write insurance 
upon the lives of himself and his wife, Sophia Domacaris, that his wife had been 
in a hospital in Manchester and at the hospital in Grasmener in the fall of 1919; 
that the doctors, who attened her, told him that his wife had pleurisy and consump- 
tion; that in the winter of 1920 he decided to send his wife to Greece, and showed 
the agent the ticket for her transportation there; that when the physician for the 
defendant examined his wife he gave him in her presence the same information. 
The assured could not speak, read, or write the English language. The plaintiff 
could not speak or write that language, and could understand only a few words of 
it. The plaintiff gave the information to the agent in the Greek language, and he, 
who could speak, read, and write the English language, wrote down the answers 
upon the applications in that language, and the assured and the plaintiff signed them 
at his request. The agent also interpreted the answers the plaintiff made in the pres- 
ence of the assured to the defendant’s examining physician. After the applications 
were signed, the agent read the answers to the plaintiff and the assured, and they 
were, as read by him, the same as they had given him. In answer to a question in 
the assured’s application, if within 12 months she contemplated journeying outside 
the United States or Canada, or making an ocean trip, the agent wrote, “No.” The 
application contains the following statements made to the medical examiner by the 
assured : 

“T have never had pleurisy or consumption. I am now in sound health, * * * 
nor have I any physical or mental infirmity of any kind. I have not been under the 
pom of any physician within two years. I have never been under treatment in any 
10spital.” 

The application is attached to the policy and made a part thereof. 


Arthur B. Hayden and Samuel J. Dearborn, both of Manchester, for plaintiff. 
Branch & Branch and Frederick W. Branch, all of Manchester, for defendant. 


PLuMMeER, J, The exceptions to the denial of the defendant’s motions for a non- 
suit and a directed verdict, and to the charge, present the same question. The evi- 
dence fully warranted the finding of the jury that the plaintiff and the insured cor- 
rectly stated the true facts to the agent, and that he wrote false answers in the ap- 
plication and falsely interpreted to the medical examiner. The question, therefore, 
for consideration is whether the defendant under such circumstances is liable. 

{1] Section 1, c. 109, of the Laws of 1907, provides that— 

“Any person who shall solicit an application for insurance upon the life of an- 
other shall, in any controversy between the assured, or his beneficiary, and the com- 
pany issuing any policy upon such application, be regarded as the agent of the com- 
pany and not the agent of the assured.” 

It is clear that when the agent was engaged in writing in the application false 
answers, and was falsely interpreting to the medical examiner, he was the agent of 
the defendant. In performing these acts which were within the scope of his em- 
ployment, he was the representative of the company. His act was its act, and his 
knowledge was its knowledge. The policy was written by the defendant with full 
knowledge of the physical condition of the insured, and it is a valid contract un- 
touched by the fraud of the plaintiff or the insured, upon which the defendant is 
liable. To hold that the plaintiff cannot collect this policy of insurance which was 
obtained through no dishonesty on his part or that of the insured, but was written 
by reason of the fraudulent conduct of the defendant’s own agent, would fall far 
short of meeting the demands of justice. It was the fault of the company that this 
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dishonest man was made its agent with authority to solicit insurance of the plaintiff 
and the insured, and the defendant, and not the plaintiff, who has done no wrong, 
must suffer on account of his fraudulent conduct. “There being no fraud imputed 
to the plaintiff, the defendants were chargeable with their agent’s knowledge of the 
situation and were bound by his acts. The policies issued through his instrumen- 
tality were valid and subsisting contracts as against the company and in favor of 
the assured, who innocently relied upon the agent’s representations.” Delouche v. 
Insurance Co., 69 N. H. 587, 45 Atl. 414. McDonald v. Insurance Co., 68 N. H. 4, 
38 Atl. 500, 73 Am. St. Rep. 548, relates to a policy of insurance issued through the 
fraud of the company’s agent. In the opinion, the court said: 

“It would be a fraud on their part to hold him [the assured] to the truth of the 
representation which he did not in fact make, and of whose falsity they must be 
deemed to have had notice.” 

“An insurance company cannot dispute the truthfulness of false statements 
written in the application for insurance by its agent without fraud or collusion on 
the part of the applicant, where the applicant made truthful answers to the agent, 
even though such statements are expressly made warranties on the basis of which 
the policy is issued.” 25 Cyc. 803, and numerous cases there cited. 

The defendant cites New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 
6 Sup. Ct. 837, 29 L. Ed. 934, in support of its contentions. An examination of that 
case will show that the circumstances there were different, and it does not appear 
that Missouri, where the case originated, had a statute like the one in this state mak- 
ing any person who shall solicit an application for insurance upon the life of an- 
other the agent of the company. In a later case in the same court, Continental In- 
surance Co. v. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87, 33 L. Ed. 341, which was 
an action to recover the amount due upon a life insurance policy, the agent of the 
company wrote a false or incorrect answer in the application of the assured relating 
to a matter material to the risk, and it was held that the company was liable. It 
was an Iowa case, and there was a statute in that state in reference to agents of life 
insurance companies like the one in this state above referred to, and the decision 
was largely based upon that statute. The following cases similar to the present 
action are authorities for the plaintiff: Union Mut. Insurance Co. v. Wilkinson, 13 
Wall. 222, 20 L. Ed. 617; American Life Insurance Co. v. Mahone, 21 Wall. 152, 
22 L. Ed. 593; New Jersey Mut, Insurance Co. v. Baker, 94 U. S. 610, 24 L. Ed. 
268; Etna Life Ins. Co. v. McCullagh, 185 Ky. 664, 215 S. W. 821; Michigan Life 
Ins. Co. v. Leon, 123 Ind. 636, 37 N. E. 584; Lindstrom v. Insurance Co., 84 Or. 588, 
165 Pac. 675; Clubb v. Accident Co., 97 Ga. 502, 25 S. E. 333; McGurk v. Insurance 
Co., 56 Conn. 528, 16 Atl. 263, 1 L. R. A. 563. Van Houten v. Insurance Co., 110 
Mich. 682, 68 N. W. 982; Pfiester v. Insurance Co., 85 Kan. 97, 116 Pac. 245; Royal 
Neighbors of Amr. vy. Boman, 177 Ill. 27, 52 N. E. 264, 69 Am. St. Rep. 201. 

[2] The policy contains a provision that— 

“All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties.” 

It has been held that life insurance policies containing such a provision “are 
contestable only for willful misrepresentation.” American Bankers’ Insurance Co. 
v. Hopkins, 67 Okl. 150, 169 Pac. 489; Sharrer v. Insurance Co., 102 Kan. 650, 171 
Pac. 622. In Guarraia v. Insurance Co., 90 N. J. Law, 682, 101 Pac, 298 the court 
in the opinion said: 

“The question then is with reference to the effect of the statement. If it was 
a warranty the policy falls; if it was only a misreprsentation, the question of in- 
tentional falsehood becomes material. The policy says: ‘All statements by the in- 
sured shall, in the absence of fraud, be deemed representations and not warranties. 
The result of this seems to be that they are made the legal equivalent of repre- 
sentations in any case and we must look for fraud in order to vitiate the policy. 
Here we are met by the fact that the insured was an Italian, apparently not well 
acquainted with the English language, confronted with an English-speaking doctor, 
who probably conducted the examination in the usual more or less perfunctory 
manner and had the insured sign the paper more or less as a matter of form. The 
judge left it to the jury to say whether there had been intentional misrepresentation. 
We are inclined to think that this course was right. There is little doubt that the 
deceased had consumption, or that he probably had chronic bronchitis and probably 
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other diseases, but the terms of the policy require the company to show that he had 
intentionally misrepresented these matters, and we do not think that this was shown 
as a court question.” 

Chief Justice Shaw, in Daniels v. Insurance Co., 12 Cuch. (Mass.) 416, 59 Am, 
Dec. 192, defines the difference between a warranty and a representation: 

“If any statement of fact, however unimportant it may have been regarded by 
both parties to the contract, is a warranty, and it happens to be untrue, it avoids the 
policy; if it be construed a representation, and is untrue, it does not avoid the con- 
tract if not willful, or if not material.” 

This case is cited and relied upon in Clark v. Insurance Co., 40 N. H. 333, 77 
Am. Dec. 721. Suravitz v. Insurance Company, 244 Pa. 582, 91 Atl. 495, L. R. A. 
1915A, 273, is an action on a life insurance policy containing a provision that all 
statements of the insured are to be deemed representations and not warranties. The 
contention in that case was that thaagent wrote down the answers of the assured in 
the application incorrectly. The court in the opinion said: 

“What purpose had the contracting parties in mind when they wrote into their 
covenant that such statements would be deemed representations only? Was this a 
mere subterfuge, a change in terms without a change in meaning, or was the change 
intended to serve a more definite purpose by affording relief to those applicants 
who in good faith answered the interrogatories asked them by the agent of the in- 
surance company who negligently, intentionally or fraudulently wrote down the an- 
swers incorrectly? In our opinion the change in the covenant from a warranty to 
a representation was intended to broaden the scope of inquiry in such cases so as 
to give relief to parties who in good faith take out policies of insurance, from the 
harshness, and in many instances the injustice, of the old rule applicable to war- 
ranties. If this be the correct view, and it is certainly the just and equitable one, 
we can see no reason for limiting the inquiry to the single question of the materi- 
ality of the answer. Whether true answers were made and whether the answers as 
made were correctly written down by the agent of the insurance company, and the 
good faith of the party making the answers to the best of his knowledge and belief, 
are questions which go to the very essence of the insurance risk, and parties should 
not de denied the right to have such matters determined before a proper tribunal un- 
less they have covenanted otherwise.” 

The following statement of the court in this case has special application to the 
present case: 

“The deceased was a Hungarian with a very imperfect knowledge of the Eng- 
lish language. At the time of making her answers she spoke through an interpreter 
and there is no evidence that she either did or could read the policy or the applica- 
tion. In such a case a greater burden rests upon the insurer to deal fairly with the 
insured. This is especially true as to the acts of the agent in soliciting the insurance 
and writing down the answers.” 

In order to invalidate a life insurance policy containing a provision that all state- 
ments made by the insured shall, in the absence of fraud, be deemed representations 
and not warranties, upon the ground of misrepresentations on the part of the insured, 
it must appear that the representations made by the insured were false and fraudu- 
lent as well as material to the risk. The evidence warrants the conclusion that no 
false or fraudulent statements were made by the plaintiff or the insured to obtain 
the insurance, and therefore the defendant is liable. 

Exceptions overruled. 

All concurred 

ee 


_FOX v. VOLUNTEER STATE LIFE INS. CO. (No. 544.) 
(Supreme Court of North Carolina. Dec. 20, 1923.) 


119 Southeastern Reporter, 172. 


EVIDENCE — STATEMENTS QUALIFYING OR EXPLAINING AGENT’S 
CONDUCT WHEN ENGAGED IN WORK REQUIRED OF HIM HELD 
COMPETENT. 


Where there was an issue as to whether insurer negligently delayed delivery 
of a policy after it went into the hands of the local agent, when insured was in 
good health and was ready, able, and willing to pay the premium, the agent’s state- 
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ments qualifying or explaining his conduct at a time when he was engaged in per- 
forming duties required of him were competent. 
(For other cases, see Evidence, Dec. Dig. § 121[2].) 


Stacy, J., dissenting. 


Appeal from Superior Court, Madison County; Bryson, Judge. 

Action by William Fox, administrator of Wm. Adie English, against the Vol- 
unteer State Life Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. No error. 


Martin, Rollins & Wright, of Asheville, and Pou, Bailey & Pou, of Raleigh, for 
appellant. 
Mark W. Brown, of Asheville, for appellee. 


Per CurtaM. The case was brought to this court at a former term on appeal 
from a judgment of nonsuit (185 N. C. 121, 116 S. E. 266), and a new trial was 
awarded the plaintiff. It was admitted that the application (parts 1 and 2) and 
the policy when issued should constitute the entire contract between the parties, 
and that the policy should not take effect until it was issued and delivered and ‘the 
premium paid; but the court held that the jury should be allowed to pass u the 
defendant’s alleged negligent failure to deliver the policy in due time. The case 
was again taken up at the May term, 1923, and was tried in substantial accordance 
with the opinion of the court. There was disagreement between the parties as to 
the meaning of the first issue, but the crucial question was whether the defendant 
negligently delayed the delivery of the policy after it went into the hands of the 
local agent, when the plaintiff’s intestate was in good health and was ready, able, 
and willing to pay the premium, and the question, which practically included three 
issues, was answered by the jury in favor of the plaintiff. 

The defendant’s exceptions to evidence of statements made by its agent are un- 
tenable. The statements qualified or explained the conduct of the agent at a time 
when he was engaged in doing the work and performing the duties required of him, 
and were not a mere narration of what had previously occurred. Berry v. Cedar 
Works, 184 N. C. 187, 113 S. E. 772; Hamrick v. Telegraph Co., 140 N. C. 151 52 
S. E. 232; Darlington v. Telegraph Co., 127 N. C. 448, 37 S. E. 479; Branch v. R. 
R., 88 N. C. 573. Nor can we sustain the other exceptions to the admission of evi- 
dence. The motion for nonsuit seems to have been based on the agreement that the 
policy should not take effect until it was delivered and the premium was paid, but 
this question was disposed of in the former appeal. 

We find no error. 

No error. 

Stacy, J., dissents. 

a a 


SECURITY BEN. ASS’N v. LLOYD er at. (No. 12431.) 
(Supreme Court of Oklahoma. Jan. 15, 1924.) 
222 Pacific Reporter, 544. 
(Syllabus by the Court.) 


3. INSURANCE—EVIDENCE HELD TO SUPPORT JUDGMENT ON BEN- 
EFIT CERTIFICATE. 


Record examined, and held, that the verdict and judgment in favor of plaintiffs 
on their theory of full compliance on their part with the contract sued upon is not 
contrary to the evidence. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Logan County; Arthur R. Swank, Judge. 

Action by Hattie Lloyd and another against the Security Benefit Association, 
successors, etc. From a judgment for plaintiffs, defendant appeals. Affirmed. 


Fred W. Green, of Guthrie, for plaintiff in error. 

Dale & Bierer, of Guthrie, for defendants in error. 

Estes, C. Hattie Lloyd and Frank Lloyd, defendants in error, as plaintiffs, 
sued the Security Benefit Association, successors to the National Council of the 
Knights and Ladies of Security, plaintiff in error, as defendant, in the district court 
of Logan county. Parties will be referred to as they appeared in the district court. 
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Plaintiffs were the father and mother of Clarence R. Lloyd. Defendant was a 
fraternal benefit society maintaining a local lodge or council at Guthrie. In Febru- 
ary, 1918, said Clarence became a member of said society and of the local council 
under the usual certificate and constitution and by-laws of the defendant. He de- 
parted this life in Guthrie the 6th day of June, 1920, and under the terms of his 
certificate, plaintiffs, as his beneficiaries, sued defendant in November, 1920, for 
$952.30 as due thereon. The suit of plaintiff was on the theory that the said Clar- 
ence had complied, on his part, with all the terms of his contract, including the pay- 
ment of all assessments and local lodge dues. Defendant’s answer set up certain 
provisions of the constitution and by-laws; That the assessments for each month 
should become due and payable on the first day of the month and that the member 
should stand suspended, without notice, for nonpayment of same on or before the 
last day of the month; that when suspended, a member could be reinstated within 
60 days by payment of all arrearages of every kind, provided that he be in good 
health at the time of making such payment; that such payment was a warranty of 
such member that he was in good health at the time; that the receipt and retention 
of such payment for such reinstatement should not have the effect of reinstating 
such member or entitling him, or his beneficiaries, to any rights under his certifi- 
cate in case the suspended member was not in good health; that the receipt of such 
payment for reinstatement by the financier, the agent of defendant in the local coun- 
cil, should not operate in any case as a waiver by the defendant of any of the pro- 
visions of the certificate, or constitution and by-laws. Defendant also alleged that 
said Clarence had been suspended from the society for nonpayment of dues or: as- 
sessments for the month of March, 1920; that although all payments had been made 
to the date of the death of the said Clarence, the said March payment had not been 
made until the following month of April; that he was sick of tuberculosis, and not 
in good health, at the time such payment for March was made, and died in June of 
said disease; that said Clarence having been suspended for nonpayment of his 
March ‘dues, under said constitution and by-laws, defendant did not waive the for- 
feiture thereby occurring, by receiving his March dues in April, and denied any 
liability. Plaintiffs filed reply of general denial as to all matters inconsistent with 
their petition. On the verdict of the jury, judgment was for plaintiffs for the afore- 
said amount, from which judgment defendant appeals. 

[1] 1. At the opening of the trial, under the issues thus joined, defendant re- 
uested the right to submit its evidence first and to open and close the argument. 
his was denied by the court and is assigned here as the first error. The action of 

the court in this behalf cannot be reviewed here because the record shows that no 
exception thereto was taken by the defendant. Errors alleged to have occurred in 
the lower court, unless the same are excepted to, will not be considered on appeal 
to the Supreme Court. New et al. v. Elliott, 88 Okl. 126, 211 Pac. 1025; Elsea 
Bros. v. Killian, 38 Okl. 174, 132 Pac. 686. 

[2] 2. Defendant also assings error in the giving of certain instructions and 
refusal to give others at the request of defendant. The record fails to disclose that 
any objection or exception was taken or saved to the refusal of the court to give 
the instructions requested by defendant. As to the instructions given and of which 
complaint is made, the record shows that after the jury returned into court with the 
verdict, the attorney for defendant made the following record: 

“Tf the court please, the defendant objects and excepts to each and all the in- 
structions separately, and at this time the defendant files its motion for new trial, 
a ask that the court pass on it at this time, that we might make up our re- 
cord. 

There being no other objections or exceptions saved, this court is powerless to 
consider this assignment of error. The foregoing was neither timely nor sufficient 
as a reservation of exceptions to any particular instruction given by the court. The 
statute (Comp. St. 1921, § 542) provides that— 

“Tt shall be sufficient to write at the close of each instruction, ‘refused and ex- 
cepted to,’ or ‘given and excepted to,’ which shall be signed by the judge.” 

There was no exception taken at the close of each instruction, or any one of 
them, and the attempted exception made by defendant was not signed by the trial 
judge. See Alva Roller Mills v. Simmons (Okl. Sup.) 185 Pac. 76, and Eisminger 
v. Beman, 32 Okl. 818, 124 Pac. 289, and other cases therein cited. 

[3] 3. It is next contended that the verdict and judgment are contrary to the 
evidence. Defendant claims that there was no conflict in the evidence as to the sus- 
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pension of said Clarence and as to the date when the March payment was made. It 
seems that Jessie Lloyd, a sister of said Clarence, also held a certificate in and was 
a member of defendant society. She testified as follows: 

4 we I will ask you if you paid the dues for Clarence for the month of March? 
A. Yes, sir. 

“Q. At what time were they paid, with reference to time yours was paid for 
the month of March? A. I left the money there on the 25th of March. 

“Q. For the payment of Clarence’s dues? A. Yes, sir. 

“Q. And for the payment of your dues at the same time? A. Yes, sir. 

“Q. Left them there, both at the same time? A. Yes, sir. 

“Q. With whom did you leave the money there? A. One of the little girls, but 
which one, I don’t know. 

“Q. Did you ever see these two receipts afterwards? A. Not until after his 
death.” 

The financier of the local council of the defendant society was Mrs. Hewes, 
the mother of the children referred to. She testified: 

“Q. How many children have you? A. Four. 

“Q. What are their ages? <A. The boy is 15, the girl is 13, and another girl 9 
and a girl 11. 

“Q. Were they in the habit of making collections of money for you as financier 
of the council? A. I was home most of the time, but if anybody stopped in and 
wanted to leave the money, they did. There was some left the money.” 

The said Clarence became a member of defendant society in 1918. He did not 
become afflicted with tuberculosis until the latter part of 1919. He was very ill in 
March, 1920, and this fact was known to the local financier, who lived near the 
Lloyd home in Guthrie. Sickness of the insured is a strong stimulus to the prompt 
payment of premiums and assessments on life insurance. No doubt, the jury con- 
sidered this and other circumstances of the case as corroborating the testimony of 
Jessie Lloyd that she left the money for the payment of Clarence’s dues with one 
of the little daughters of the financier for the payment of said March dues on the 
25th of that month. The records and testimony of the local financier showed that 
such March payment was not made until some time in April. In any event, there 
is a conflict in the evidence in this behalf, and there is thus substantial evidence to 
support the verdict of the jury on the pleadings and theory of the plaintiffs that said 
Clarence complied with the terms of his certificate and was not suspended. Under 
the well-known rules of this court, said verdict and judgment cannot be disturbed as 
being contrary to the evidence. 3 

Defendant also complains of the admission of evidence on behalf of plaintiffs 
to the effect that Jessie Lloyd had left money with the local financier on other oc- 
casions, to pay her own and the assessments of said Clarence, for the reason that 
the plaintiffs had not specifically pleaded in their petition, or their reply, a waiver 
of the forfeiture. This evidence was competent under the main issue as tending to 
show that there was, or should have been no suspension of the said Clarence from 
the said society. 22 C. J. 161. Counsel for defendant cite very reputable author- 
ity outside of this jurisdiction to the point that a member of a mutual benefit as- 
sociation cannot effect his reinstatement by paying dues when he is ill, although 
the local lodge makes no objection, where the rules of the order allow reinstatement, 
only, if the applicant is in good health and makes the payment of arrears a war- 
ranty of good health. Counsel for plaintiffs contend that the rule is otherwise in 
this jurisdiction, and cite Modern Brotherhood of America Lodge v. Bailey, 50 Okl. 
54, 150 Pac. 673, L. R. A. 1916A, 551, Ann. Cas. 1918E, 744, and later decisions of 
this court thereto. Plaintiffs also contend in Milwaukee Mechanics’ Ins. Co. et al. 
v. Sewell et al., 66 Okl. 210, 168 Pac. 660, that defendant herein pleaded facts 
amounting to a waiver of the said condition in the certificate, and thereby cured 
the failure of the plaintiffs to plead such waiver. Under the views hereinbefore ex- 
pressed, it is unnecessary to discuss this branch of the case, or to pass upon these 
contentions. The trial court did give certain instructions on the waiver of forfei- 
ture and refused to give certain instructions thereon requested by defendant. This 
was according to the theory of defendant. Defendant is not in position to urge er- 
ror on this branch of the case for the reasons stated herein. 

Let the judgment of the trial court be affirmed. 
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COLUMBIAN NAT. LIFE INS. CO. v. LEMMONS. (No. 14446.) 
(Supreme Court of Oklahoma. Dec. 18, 1923. Rehearing Denied Jan. 22, 1924.) 
222 Pacific Reporter, 255. 

(Syllabus by the Court.) 


5. INSURANCE—INSURANCE COMPANIES HELD FO BROADER LEGAL 
RESPONSIBILITY THAN PARTIES TO PRIVATE TRANSACTION; 
INSURER REQUIRED TO PASS ON APPLICATIONS WITHIN REA- 
SONABLE TIME. 

Insurance companies are held, in law, to a broader legal responsibility than are 
parties to purely private contracts or transactions. This is based upon the fact that 
those companies act under franchise from the state, and the policy of the state in 
granting such franchise proceeds upon the theory that it is in the interest of the 
public to the end that indemnity upon specific contingencies should be provided those 
who are eligible and those who desire it, and for their protection the state regulates, 
inspects, and supervises their business. An insurance company, having solicited and 
obtained an application for insurance, and having received payment of the fees or 
premiums exacted, is bound to act upon said application within a reasonable time, 
or suffer the consequences caused by its neglect so to do. 

(For other cases, see Insurance, Dec. Dig. §§ 11, 130[4].) 

6. INSURANCE—INSURER LIABLE FOR DAMAGES FOR UNREASONA- 
BLE DELAY IN ACTING ON APPLICATION ; UNREASONABLENESS 
a ieee nee DELAY IN ACTING ON APPLICATION HELD FOR 
JURY. 

An insurance company may be held liable in damages to an applicant for insur- 
ance, where there has been unreasonable delay in acting upon her application for 
insurance, and the question of unreasonableness of the delay is a question of fact for 
the jury under proper instructions of the court. 

(For: other cases, see Insurance, Dec. Dig. §§ 130[4], 668[3].) 

Appeal from District Court, Payne County; C. C. Smith, Judge. 

Action by Asa G. Lemmons, as administrator of the estate Lulu Lee Lemmons, 
deceased, against the Columbian National Life Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Wilcox & Swank, of Stillwater, for plaintiff in error. 

Walter Mathews, of Cushing, for defendant in error. 

Mason, J. This cause of action was commenced in the district court of Payne 
county, Okl., by the defendant in error, hereinafter called the plaintiff, against the 
plaintiff in error, hereinafter called the defendant, to recover damages caused by the 
negligent failure of the defendant company to pass on an application of plaintiff’s 
testator for a policy of life insurance. 

The plaintiff was the husband of Lulu: Lee Lemmons, who died on May 24, 
1922, after which he was duly appointed and qualified administrator of her estate. 
Prior thereto, on May 4th or 5th, at the solicitation of one W. H. Bailey, local 
agent of the defendant company, who came to their home in the city of Cashing, 
each of said parties made a written application to said company for life insurance. 
It appears that thereafter a policy was duly issued and delivered to Asa G. Lem- 
mons on May 17, 1922. Mrs. Lemmons applied for a policy on the 20 annual pay- 
ment plan in the sum of $1,000, and the application was prepared in her home by 
said agent upon information furnished by her, after which it was signed by her and 
delivered to said agent, together with $13.56 as a premium, on said policy for the 
first one-half year. Said agent then issued and delivered to her the following re- 
ceipt of the defendant company: 

“Received from Mrs. Lulu Lee Lemmons, of Cushing, Okl., $13.56 on account 
of the first one-half year’s premium on a proposed insurance of $1,000 on the 20- 
payment plan, as this day applied for, such insurance to be in force from the date 
of this receipt, provided the application therefor be approved by the company at its 
home office in Boston, and a policy issued on the plan applied for, the company re- 
serving the right to disapprove, reject, or postpone such application, and, unless the 
policy is actually issued, incurring no liability hereunder, except for the return of 
any moneys paid hereon, if the application be not accepted. This receipt shall not 
be binding, unless the settlement receipted for above is for an amount at least equal 
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to one quarterly premium on the policy applied for, nor for an amount of insurance 
in excess of $20,000, and not less than $1,000.” 

It further appears that on the same day, and at the request of said agent, the 
applicant was examined as to her physical condition by Dr. Davis, the authorized 
physician of the defendant company, and that she passed a satisfactory physical ex- 
amination, and a favorable written report was made by him and delivered to said 
agent, who forwarded it, together with the application, to the general office of said 
company, in Oklahoma City, who in turn forwarded it to the home office of the 
company in Boston, Mass., where it was received on May 9, 1922. Said application, 
however, was never accepted by the company, and no policy issued thereon, al- 
though it does appear that a policy was prepared on the same day and mailed to the 
Oklahoma City office, with instructions that it was not to be delivered until after 
further investigation. 

The plaintiff contends that it was the duty of defendant company to act on said 
application within a reasonable time, and that, if it had so acted, the policy applied 
for would have been in force, or the applicant would have had sufficient time to have 
secured another policy before her death; that by reason of the carelessness and negli- 
gence of the defendant company in not passing on said application within a reasona- 
ble time the estate of the deceased was damaged in the sum of $1,000. The defend- 
ant denied that it failed to use reasonable care and diligence in properly acting and 
passing on said application, and contended that the failure to issue said policy was due 
to the negligence, carelessness, and want of care of said Lulu Lee Lemmons in giv- 
ing an erroneous street number or address in her application for insurance. 

The evidence on behalf of the defendant was that on May 6, 1922, the general 
office of the defendant company in Oklahoma City requested the Retail Credit Com- 
pany of Oklahoma City to make an inspection report upon the application of Lulu 
Lee Lemmons, and forward the same to the home office in Bostoh, Mass., said report 
being required by the defendant company for the purpose of determining the financial 
standing of the applicant as to her income and her probable worth, also as to her 
personal habits in regard to morality, drinking, and use of narcotics, insanity, repu- 
tation, family history, and other information such as might escape the examining phy- 
sician in making his report; that said inspection is usual and is customarily made on 
all applications for insurance before the policy is issued. 

It further appears that said retail credit company immediately forwarded said 
request for inspection report to its agent at Cushing, who testified there was no house 
at the number given in the application; and that he made considerable investigation, 
but was unable to make a report on the same until May 24th, when he noticed an ac- 
count in the local paper of the death of the applicant; that he immediately notified 
the company by telegram, and the application was denied. After the application 
was canceled, the defendant company tendered back to Mr. Lemmons the premium 
which had been paid, but he refused to accept the same.. The undisputed evidence 
is that the applicant was in good physical condition at the time the application was 
made, but became ill with malarial fever on May 11th, and grew much better by May 
17th, but died from heart trouble on May 24th. 

With reference to the address in the application being an erroneous one, the plain- 
tiff testified that he informed the agent of the defendant company, at the time the ap- 
plication was being made out, that the Lemmons’ home was not numbered, but that 
the first house south had a number on it of 217, and that the address of 218 was 
placed in the application by said agent. 

The case was tried to a jury, and a verdict returned for the plaintiff for the 
full amount sued for. Defendant filed a motion for new trial, which was overruled, 
and the case has been regularly appealed to this court. 

It is to be observed that no contention is made that the delay of the defendant 
in passing on the application is to be construed as an acceptance of the application by 
the insurer, and neither is the action based on a contract of insurance, for no policy 
was issued. The action is based on the alleged negligence of the defendant in failing 
to pass upon said application for insurance within a reasonable time after it was re- 
ceived by the company, and after the payment of the first premium. 

For reversal counsel for plaintiff in error first contend that a recovery cannot be 
had by the plaintiff herein, because the cause of action sued om does not survive to 
the estate of Lulu Lee Lemmons, deceased, for the reason that the same is founded 
in tort, and for the further reason that no cause of action accrued in the lifetime of 
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the said Lulu Lee Lemmons, and therefore the same could not survive to her ad- 
ministrator. 

In support of this contention, counsel cite Bradley v. Federal Life Insurance Co., 
295 Ill. 381, 129 N. E. 171, 15 A. L. R. 1021, wherein the Supreme Court of Illinois 
held, in a case wherein an applicant for life insurance was accidently killed instan- 
taneously some time after making his application, but before the company’s agent 
transmitted it to the company, that no right of action for the agent’s delay could 
accrue to the administrator. 

In the body of the opinion it appears that the parties admitted that no cause of 
action accrued to the applicant in his lifetime, and the court bases its opinion on the 
lack of a statute in Illinois, whereby said cause of action which never accrued during 
the lifetime of the applicant could accrue to the applicant’s administrator after the 
death of the applicant. In support of this contention, the court also cites 1 Corp. 
Juris, p. 181, § 325, as follows: 

“Neither at common law nor under the statutes providing for survival of causes 
of action can a cause of action be held to survive in favor of or against the personal 
representatives of a deceased person, unless it accrued in favor of or against the de- 
cedent in his lifetime.” 

[1] Without agreeing with counsel’s contention, we may concede that the cause 
of action herein is founded in tort, and still we are of the opinion that it would sur- 
vive at common law, and therefore would survive under section 822, Comp. Okl. Stat. 
1921. Under the common-law rule, where a cause of action is founded in tort, un- 
connected with contract, and affects the person only, and not the estate, the action 
dies with the person; but, where the action is founded on contract, although nomi- 
nally laid in tort, the action survives. Lee’s Adm’r v. Hill, 87 Va. 497, 12 S. E. 1052, 
24 Am, St. Rep. 666. ' 

[2] In 1 Cyc. p.,49, we find it stated as follows: 

“The question of whether an action survives depends upon the nature of the ac- 
tion and not upon the form of it. It has been held that the line of demarcation at 
common law, separating those actions which survive from those which do not, is 
that in the first the wrong complained of affects primarily and principally property 
and property rights, and the injuries to the person are merely incidental, while in the 
latter the injury complained of is to the person, and the property and rights of prop- 
erty affected are merely incidental.” 

Again in Schouler on Wills, Executors, and Administrators (6th Ed.) vol. 3, p. 
2080, we find the rule stated as follows: 

“Section 2188. As to actions founded, not in contract, but in some injury done 
either to the person or the property of another, and for which only damages are le- 
gally recoverable by way of recompense, the earlier doctrine of the common law has 
been that the action dies with the person for the want of litigants; dies, that is to 
say, with the person who committed or the person who suffered the wrong. Hence 
the executor or administrator of the injured party could not bring an action in for- 
mer times for false imprisonment, assault, or batter Hh or other physical injury suf- 
fered by his decedent. Nor could he sue for torts a ecting the feelings or reputation 
of his decedent, such as seduction, libel, slander, deceit, or malicious prosecution.” 

“Section 2191, Id. Where the personal representative can show that damage has 
accrued to the personal estate of the deceased through breach of the defendant’s ex- 
press or implied promise, the later rule is that he may sue at common law to recover 
damages, even though the action itself sound in tort.” 

[3] Under section 1198, Comp. Okl. Stat. 1921, the cause of action would survive 
to the administrator if founded on a contract. The same rule applies in actions on 
= or quasi contracts, although founded upon a tort. 1 Corp. Juris, p. 182, § 

Was the cause of action founded on contract? We think it may well be held 
that there was an implied contract if not.a legal contract under section 1198, Comp. 
Okl. Stat. 1921, on the part of the insurance company to act on the application within 
a reasonable time; that is, either to accept the application and issue the policy, or re- 
ject the same, so that the applicant could secure insurance elsewhere, and that the 
consideration for said contract was the making of the application at the solicitation 
of the agent, the submission by the applicant at the request of the agent to an ex- 
amination by the examining physician for said company, and the payment of the pre- 
mium for the first one- -half year, which the receipt provided was for insurance from 
the date of said payment in case the policy was issued. 
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Does the applicant acquire no rights by making an application, submitting to an 
examination, making a deposit, and forebearing to obtain other insurance, on the faith 
induced by the agent and the company that the application would be duly forwarded 
and acted upon? May the company with impunity receive an application and deposit, 
and take no action whatever? Those engaged in the insurance business need no re- 
minding of the importance of prompt action in such matters. The applicant in the in- 
stant case had done all she could do, and had met all the requirements of the com- 
pany in connection with an application for insurance, and then can it be said the com- 
pany owed her no duty at all. We think not. Under section 5060, Comp. Okl. Stat. 
1921, a reasonable time for performance is specified for all contracts in which no time 
is fixed, and therefore the insurance company was bound by the receipt it issued to 
the deceased, Lulu Lee Lemmons, to act within a reasonable time upon said applica- 
tion, and its alleged failure so to do is the basis of the plaintiff’s cause of action, and, 
although said action sounds in tort, it was based primarily upon said contract, and 
under section 1198, Comp. Okl. Stat. 1921, the action therefore survived to and was 
properly brought by the administrator of the applicant’s estate. 

It is next contended that the trial court erred in instructing the jury upon the 
question of contributory negligence. An examination of the court’s instruction dis- 
closes that after the court defined contributory negligence, the jury was told that, if 
they found a certain state of facts which were substantially the same as pleaded in its 
answer by the defendant, the plaintiff would be guilty of contributory negligence and 
could not recover, although the defendant had been negligent. 

It must be admitted that these instructions were in conflict with the following 
rule announced by this Court in Wichita Falls & N. W. Ry. Co. v. Woodman, 64 Okl. 
326, 168 Pac. 209: . 

“The defense of contributory negligence is at all times a question of fact for the 
jury, under article 23, section 6, Williams’ annotated Constitution, and the court 
should not instruct the jury that a certain fact or circumstance or a given state of 
facts or circumstances do or do not constitute contributory negligence.” 

[4] This general rule has. been announced many times by this court. The in- 
structions in the instant case, although in conflict with this rule, were more favora- 
ble to the defendant than it was entitled to, and could not have been prejudicial to its 
rights, and therefore, under the provisions of section 2822, Comp. Okl. Stat. 1921, 
could not constitute reversible error. 

[5] It is next contended that there is no competent evidence reasonably tending 
to support the verdict of the jury or the judgment of the court, and no proof of 
actionable negligence on the part of the defendant insurance company. This conten- 
tion, however, is not well taken in view of the holding of this court in a very able 
opinion by Mr. Justice Elting in the case of Security Insurance Company of New 
Haven, Conn., v. Cameron et al., 85 Okl. 171, 205 Pac. 151, wherein the facts were 
very similar to those in the instant case. The plaintiffs were the owners of a thresh- 
ing machine and upon the solicitation of an agent of the defendant company they made 
a written application for insurance on the same, and executed their note in payment 
of the premium, but the agent delayed forwarding said application to the insurance 
company until after the loss of said property by fire. The plaintiffs brought suit to 
recover damages caused by the negligence and delay of said agent. And this court, in 
affirming the judgment of the lower court for the plaintiff, held, as follows: 

“Insurance companies are held, in law, to a broader legal responsibility than are 
parties to purely private contracts or transactions. This is based upon the fact that 
those companies act under franchise from the state, and the policy of the state in 
granting such franchise proceeds upon the theory that it is in the interest of the pub- 
lic to the end that indemnity upon specific contingencies should be provided those who 
are eligible and desire it, and for their protection the state regulates, inspects, and su- 
pervises their business. An insurance company having solicited and obtained applica- 
tions for insurance and having received payment of the fees or premiums exacted, 
they are bound either to furnish the indemnity the state has authorized them to fur- 
nish or decline so to do within such reasonable time as will enable them to act intel- 
ligently and advisedly thereon, or suffer the consequences flowing from their neglect 
so to do.” 

[6] Again in the same case, in the fourth paragraph of the syllabus, the court 
held as follows: 

“An insurance company may be held liable in damages to an applicant for insur- 
ance where there has been unreasonable delay in perfecting and forwarding an ap- 
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plication to the company for acceptance or rejection by the soliciting agent of the 
company or other agent who has authority to supervise the solicitation and prepara- 
tion of applications, and the question of the unreasonableness of the delay is one for 
the trier of the facts in each particular case under eee instruction of the court.” 

[7] In this case the court rendered a very exhaustive opinion, which discusses 
all the questions raised here, and disposes of them contrary to the contention of the 
insurance company. And, inasmuch as the facts in the instant case are so similar, we 
deem it unnecessary to discuss them at length, but deem it sufficient to say that we 
have examined the record carefully, and are of the opinion that the evidence was 
sufficient to warrant the trial court in submitting the case to the jury, and was suf- 
ficient to support the verdict of the jury that the defendant company had not acted 
upon said application within a reasonable time. 

Having examined the entire record and finding no reversible error, the judgment 
of the trial court is affirmed. 

Johnson, C. J., McNeill, V. C. J., and Nicholson and Cochran, JJ., concur. 


er 


SOVEREIGN CAMP, W. O. W., v. BROWN. (No, 12331.) 
(Supreme Court of Oklahoma. Oct. 30, 1923. Rehearing Denied Jan. 15, 1924.) 
221 Pacific Reporter, 1017. 

(Syllabus by the Court.) 

1. INSURANCE-— BENEFICIARY MAY MAINTAIN ACTION FOR REIM- 
BURSEMENT FOR STIPULATED AMOUNT IN PURCHASING MON- 
UMENT. 

Where a life insurance policy, in addition to the amount provided for the bene- 
ficiary, makes a further provision of $100 for a monument for the insured to be 
erected by the insurance company, and where, after the death of the insured, the com- 
pany refuses to erect the monument as agreed, and where the beneficiary has con- 
tracted the indebtedness and became liable for the payment of the monument to the 
extent of $100, such beneficiary may maintain an action upon the policy for the 
amount provided for such purposes. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. INSURANCE — MISREPRESENTATION; MERE CALLING AT DOC- 
TOR’S OFFICE FOR RELIEF OF TEMPORARY INDISPOSITION NOT 
ATTENDANCE NOR CONSULTATION AS AFFECTING APPLICA- 
TION; “ATTENDANCE BY PHYSICIAN;” “CONSULTATION OF A 
PHYSICIAN.” 

The mere calling into a doctor’s office for some medicine to relieve a temporary 
indisposition cannot be considered an “attendance by a physician” nor a “consulta- 
tion of a physician,” within the meaning of an application for insurance in which 
the insured stated that he had not consulted or been attended by a physician for any 
disease or injury within five years of the date of such application. 

(For other cases, see Insurance, Dec. Dig. § 292. 

(For other definitions, see Words and Phrases, Second Series, Consult or Con- 
sultation with Physician.) 

3. INSURANCE— HEALTH; ONE WITH TEMPORARY INDISPOSITION 
NOT PRECLUDED TO ACCEPT LIFE POLICY IN “SOUND BODILY 
HEALTH.” 

To be in “sound bodily health” is & comparative term, and a man with a tem- 
porary indisposition such as to cause no apprehension of anything serious can accept 
a policy of insurance “in sound bodily health,’ without being considered to have 
perpetrated any fraud upon the company or to have rendered his insurance contract 
void by reason of a violation of its terms. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Sound Health.) 

4. INSURANCE—FRAUD; WHERE SOLE DEFENSE OF FRAUD NOT ES- 
TABLISHED, VERDICT FOR PLAINTIFF PROPERLY DIRECTED. 
Fraud is a fact to be proved as any other fact, by competent evidence; and, 

where there is no evidence in the record tending in anywise to establish that fact, 
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which was the only defense relied upon in the case, it was not error for the court 
to direct a verdict for the plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Commissioners’ Opinion. Division No. 5. , 

Appeal from District Court, Kiowa County; Thomas A. Edwards, Judge. 
Action by Allie Brown against the Sovereign Camp of the Woodmen of the 


World, a fraternal beneficiary association. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Ledbetter, Stuart, Bell & Ledbetter, of Oklahoma City, for plaintiff in error. 
Rummons & Hughes, of Hobart, for defendant in error. 


PINKHAM, C. This was an action instituted by the defendant in error, Allie 
Brown, as plaintiff, against plaintiff in error as defendant, in the district court of 
Kiowa county, Okl., to recover $1,000, alleged to be due defendant in error under 
beneficiary certificate issued by plaintiff in error on life of Asa A. Brown; de- 
fendant in error being beneficiary in said certificate, and to recover the sum of $100, 
on account of an agreement of plaintiff in error in said certificate to erect a monu- 
ment over grave of said Asa A. Brown, to cost not less than $100, making total 
amount of recovery sought by defendant in error $1,100, and interest from August 
13, 1919, at the rate of 6 per cent. per annum, and costs of suit. 

Defendant in error, in her petition, alleges death of said Asa A. Brown on July 
13, 1919, and compliance by him with all requirements and conditions of said certifi- 
cate. that said certificate sued on was issued in lieu of a former certificate issued 
by plaintiff in error, dated March 31, 1919, and, while dated July 28, 1919, should 
have been dated June 28, 1919, and was accepted by Asa Brown on July 2, 1919, 
instead of August 2, 1919, as shown in face of said beneficiary certificate. 

On May 5, 1920, plaintiff in error demurred to the second count in petition of 
defendant in error, seeking to recover $100 for failure to erect monument, alleging 
that said second count showed that defendant in error had no legal capacity to sue 
to recover said $100, and that said allegations were insufficient to entitle defendant 
in error to any relief or judgment against plaintiff in error on said second court. 

Demurrers to the first and second causes of action were by the court overruled 
and excepted to by plaintiff in error. 

The answer of plaintiff in error alleged that the policy sued on was based upon 
and issued in pursuance to written application made to plaintiff in error by deceased, 
Asa A. Brown, a copy of which application was attached to said answer. In said 
answer plaintiff in error alleged that at the time and date of execution of said 
application and at all times after the execution of said application up to the time of 
death of Asa A. Brown, and for several years prior to the date and making of said 
application said Asa A. Brown was afflicted with arteriosclerosis, or hardening of 
the arteries; that plaintiff in error did not know and had no notice at any time 
until after the death of said Asa A. Brown that he had arteriosclerosis, and plaintiff 
in error would never have issued the certificate sued on had it knowm of said Asa 
A. Brown being afflicted with said malady; and that, on account of said application 
not speaking the truth when it stated that Asa A. Brown was in sound bodily health 
at the time of making the same, said beneficiary certificate was and is null and void. 

Plaintiff in error further alleged in its answer that in said application appeared 
a question reading: ‘Have you consulted or been attended by a physician for any 
disease or injury during the past five years?” to which said question said Asa A. 
Brown answered: “No.” 

Plaintiff in error further alleged that said answer “No” to said question was 
not true, and that the said Asa A. Brown had consulted with and was attended by 
a physician during the five years prior to the date of application, to wit, five years 
prior to the 20th day of March, 1919, that the plaintiff in error did not know of said 
answer being untrue until after the death of the said Asa A. Brown, and, had it 
known that said Asa A. Brown had consulted a physician and had been attended by 
a physician for a disease for five years prior to March, 1919, plaintiff in error would 
not have issued the beneficiary certificate herein sued on. 

Plaintiff in error further alleged that in said application, on which the first 
certificate was issued, and in the place and stead of which said first beneficiary cer- 
tificate the certificate herein sued on was issued, the said Asa A. Brown warranted 
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that he was in sound bodily health and that he had not consulted a physician and 
had not been attended by a physician for five years prior to March 20, 1919, and, on 
account of said statements being untrue and on account of the provisions of said 
application and said certificate of insurance on which this suit was brought, said 
policy was and became null and void. 

In said answer, plaintiff in error also set up that the allegations in the second 
cause of action in the petition of the defendant in error showed that defendant in 
error was not entitled to recover $100 and interest on account of failure to erect a 
monument, and that on account of the allegations above set up of said Asa A. Brown 
having arteriosclerosis, or hardening of the arteries, and having made said untrue 
answer, that he had not consulted and had not been attended by a physician for five 
years prior to the date of said application, there was no liability on the part of 
plaintiff in error to defendant in error for said $100. 

The reply of defendant in error consisted of a general denial. 

In a trial to a jury after the conclusion of the testimony, plaintiff in error re- 
quested the court to instruct the jury to bring in a verdict for the defendant, which 
instruction was refused, and plaintiff in error excepted. Plaintiff in error then re- 
quested the court to give the jury certain other instructions, one of which was to 
the effect that, if the jury found from the evidence that one or more of the state- 
ments and answers contained in the application of Asa A. Brown for the policy of 
insurance or beneficiary certificate issued to him by the defendant in pursuance of 
an application were false, then in that event their verdict should be for the defendant, 
regardless of whether the said statements and answers or any of them were material 
or immaterial, and regardless of whether or not the insured knew of the falsity of 
said statements and answers, or knew of them at the time they were made; and 
also the further instruction that, “if you find for the plaintiff, you will return a ver- 
dict for an amount not to exceed $1,000,” which instructions were by the court re- 
fused and excepted to by plaintff in error. 

Thereafter the court directed the jury to return a verdict for the defendant in 
error, and in accordance with said instruction the jury returned a verdict for de- 
fendant in error for $1,000, with interest at 6 per cent. from September 13, 1919, on 
her first cause of action, and the sum of $100 on her second cause of action, to which 
instruction of the court to the jury the plaintiff in error excepted. 

Plaintiff in error also excepted to the finding of the verdict and the recording 
of the verdict. Motion for new trial was filed and overruled by the court, to which 
ruling plaintiff in error excepted, and gave notice of appeal to this court. Judg- 
ment by the court was duly rendered in accordance with the said verdict. 

A number of assignments of error are set forth in the motion for new trial, 
and in the petition in error, all of which may be considered under the following 
propositions, which are raised and discussed in the brief of plaintiff in error: First, 
did the trial court err in instructing a verdict for defendant in error and against 
plaintiff in error for the $100 for the erection of the monument? Second, did the 
trial court err in instructing a verdict for defendant in error for the $1,000? Third, 
did the trial court err in excluding the testimony of the witness Dr. Huffman? 

The record disclosed that it was agreed and stipulated between the parties in 
the case that the policy of insurance attached to the petition was issued by the de- 
fendant upon the life of Asa A. Brown, and that the plaintiff is the person named 
therein as beneficiary; that all the terms and conditions of the policy as to the pay- 
ment of premiums were complied with by Asa A. Brown during his lifetime and up 
to his death, which occurred on July 13, 1919; that after the death due proof of 
death was made and furnished to the company, and that no part of the insurance, 
either that sued u»on in the first or second causes of action set up in the petition 
has ever been paid by the company. 

[1] The petition of defendant in error in the second count thereof alleges the 
failure of plaintiff in error to erect a monument as agreed in the policy, and further 
alleges that defendant in error had contracted and became liable for the sum of $100 
for the erection of a monument for the insured. 

The defendant in error testified that after the death of her husband she con- 
tracted for the erection of a monument to be placed at his grave, for which she 
agreed to pay $100. There is no contradiction of this testimony disclosed in the 
record. 
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In the case of Grand Lodge of United Brothers v. Carroll (Okl.) 174 Pac. 767, 
this court held: 

“Where a life insurance policy, in addition to the amount provided for the 
beneficiary, makes a further provision of $50.00 for burial expenses, and the bene- 
ficiary has contracted the indebtedness and become liable for the payment of the 
burial expenses, such beneficiary may maintain an action upon the policy for the 
amount provided therein for such expenses.” 

It is contended by plaintiff in error that in the case cited, supra, it was shown 
by the record that defendant in error, Carroll, in that case the mother of the insured, 
contracted and became liable for the burial expenses of the insured; that the insured 
was buried, and his burial expenses had been incurred; while in the instant case no 
claim was made by defendant in error that the monument had been erected, and 
therefore plaintiff in error could not be made liable to defendant in error for a 
monument that may never be erected. We think the undisputed facts disclosed by 
the record that the plaintiff in error failed and refused to erect a monument, which 
it had agreed to do, and that the defendant in error had contracted and become lia- 
ble for the sum of $100 for the erection of a monument at the grave of her husband, 
bring the defendant in error clearly within the rule announced in the case cited, and 
that the distinction sought to be drawn between that case and the case at bar is not 
tenable. 

It cannot be assumed that, because at the time of the trial the monument in 
question had not been erected, therefore it might never be erected, where there is a 
total absence of evidence in the record tending to show that the defendant in error 
had not in good faith contracted and become liable for the erection of the monument, 

We conclude that the trial court did not err in instructing the jury to allow a 
recovery to the defendant in error upon her second cause of action in the sum of 
$100. 

[2] It is next contended that the action of the trial court in instructing a ver- 
dict for defendant in error for the amount of the policy was erroneous; and it is 
also further contended that the trial court erred in excluding from the consideration 
of the jury the evidence of Dr. Huffman, whose testimony it is argued would have 
shown and tended to show that the deceased had arteriosclerosis prior to the time the 
application for the policy was sued on, and at the time of his death, and that the 
deceased answered incorrectly the question whether or not he had consulted or had. 
been attended by a physician for any disease or injury, during the five years immedi- 
ately prior to the making of the application in March, 1919, on account of and in 
pursuance of which application the policy herein sued on was issued. 

These propositions may be considered together. Plaintiff in error’s defense was 
based entirely upon the claim that Asa A. Brown, the insured, incorrectly answered 
the following question contained in his application and his statement to the medical 
examiner, to wit: “Have you consulted or been attended by a physician for any 
disease or injury during the past five years?” to which the said Asa A. Brown an- 
swered: “No;” and the further claim that the insured warranted that he was in 
sound bodily health at the time of making the said application. It is contended that 
both statements were untrue, and that the testimony of Dr. Huffman was sufficient 
to take the case to the jury. 

The most that can be said of Dr. Huffman’s testimonv is that on one or two 
occasions prior to the time of the said Asa A. Brown’s application, he met the in- 
sured “in the back end of a drug store,” where the insured complained of not feeling 
well, and Dr. Huffman gave him a treatment “to establish equilibrium of the circu- 
lation,” and on one other occasion after the insured had made his application, when 
he visited him some three weeks before he died, upon which occasion he testified the 
only treatment he ever gave the insured was for disturbance in his circulation. 

There is no evidence in the record of any kind or character tending to show that 
Dr. Huffman was ever employed by the insured, or that he ever charged a fee for 
any services rendered the insured. 

Dr. Huffman was asked what kind of treatment he prescribed. He answered: 
“Well, it was a treatment * * * perhaps to establish a little equilibrium of the 
circulation. * * * I guess you would call it. * * *” He then stated that he 
saw Asa A. Brown in the drug store there quite frequently; that they often dis- 
cussed things back and forth; that he could not say just how many times, or even 
$5——Vol. LXII. 
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more than once or twice; that he could not be positive whether he was consulted 
professionally by Dr. Brown prior to November, 1918; that he did not know whether 
he was or was not; that he could not say positively that he had prescribed for him 
more than three or four times, that his treatment was usually to establish equilib- 
rium of the circulation”; that the insured came to his office three or four weeks 
before he died, and that he was suffering from the effects of arteriosclerosis; that 
he had not treated him for that disease definitely, as one would a marked case of 
arteriosclerosis; that when he first saw the insured in the fall of 1918, he made a 
casual examination, not a blood pressure test. 

Upon cross-examination he stated that in the first examination he merely felt 
the insured’s pulse, and that the first definite, complete examination he made was “a 
short time, a very short time before his death.” 

Dr. Huffman, being recalled by the plaintiff in error, further testified as follows: 

“Q. Do you know the cause of Dr. Asa A. Brown’s death? to which he an- 
swered: A. As far as | know—arteriosclerosis.” 

Counsel for defendant in error objected to the answer, and asked that it be 
stricken out as not responsive, which objection was sustained by the court and ex- 
cepted to by the plaintiff in error. 

Dr. Huffman was again recalled by the plaintiff in error, and the following ques- 
tion was propounded to him: 

“Just tell the jury what you treated the doctor for, beginning about the 16th day 
of June, 1919.” 
to which he answered: 

“A. Well, the only treatment I ever gave him was for the disturbance of his 
circulation.” : 

Counsel for defendant in error objected to the testimony offered as incompetent, 
irrelevant, and immaterial, which objection was sustained by the court and excepted 
to by plaintiff in error. 

At the request by counsel for plaintiff in error the jury was excluded, and Dr. 
Huffman was further examined by defendant in error. He was asked that, con- 
sidering that Asa A. Brown was a man 52 years old and from the witness’s exami- 
nation of him in June, 1919, what his opinion was as to the length of time that he 
chad arteriosclerosis, to which the witness answered: 

“A. I don’t know in regard to this man’s past history, but if he was a man who 
overate, overdrank, had a tendency to rheumatism, and was pretty corpulent, and 
those things, they indicate arteriosclerosis, but how far back he had those symptoms 
I don’t know.” 

Counsel for defendant in error objected to the offering of the above testimony, 
which was sustained by the court and excepted to by the plaintiff in error. 

There is nothing in Dr. Huffman’s testimony tending in the slightest degree to 
support the contention made that the insured answered untruthfully when in March, 
1919, he stated in his application that he had not consulted or been attended by a 
physician for any disease or injury, within the past five years, and that he was at 
the time of making his application in sound bodily health. There is nothing in Dr. 
Huffman’s testimony, as we view it, of evidentiary value, and it is far from suffi- 
cient to charge the insured with consulting or having been attended by a physician 
for any disease or injury prior to the date of his application, or as having made an 
untrue satement in his application, when he said that he was at the time in sound 
bodily health, within the meaning of the policy sued on, or within the rule applica- 
ble to the facts in this case as announced by many decisions. 

“A question whether the applicant has consulted physicians calls only for con- 
sultations in respect of matters material to the risk, and not for consultations in 
respect of some indisposition not properly called a disease.” Billings v. Metropolitan 
Life Ins. Co., 70 Vt. 477, 41 Atl. 516. 

In the case of Greenwood v. Royal Neighbors, 118 Va. 329, 87 S. E, 581, Ann. 
Cas. 1918D, 1002, it is said: 

“The phrase, ‘good health,’ as used in its common and ordinary sense by a per- 
son speaking of his own condition, undoubtedly implies a state of health unimpaired 
by any serious malady of which the person himself is conscious. He does not mean 
that he has no latent disease of which he is wholly unconscious. If by the phrase 
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‘good health’ an insurance company desires to exclude every disease, though latent 
and unknown, it must do so by distinct and unmistakable language.” 

[3] It is doubtless competent for a life insurance company in its policies to 
take the expression “sound bodily health” out of its common meaning and make it 
exclude every disease, whether latent and unknown or not (assuming that any per- 
son would ever accept a policy of that kind), but it must do so in distinct and un- 
mistakable language. The mere statement by a party that he warrants himself to be 
in sound bodily health is not sufficient. (Greenwood v. Royal Neighbors, supra. 

“Good health means apparent good health, without any ostensible or known, 
or felt symptom of disorder, and does not exclude the existence of latent unknown 
defects.” May on Insurance, § 295, p. 625. 

Merely calling into the office of a doctor for some medicine to relieve a tempo- 
rary indisposition, or simply to ascertain if there is any ailment or complaint about 
the person, and for nothing more, is not a consultation by a physician. Billings v. 
Metropolitan Ins. Co., 70 Vt. 477, 41 Atl. 516. Neither is it sufficient to show that 
the insured was not in “sound bodily health” when he so stated in his application. 
The fact that a man had the incipient elements of a disease (the seeds of death) in 
him, which may or may not shortly spring up into fatal disease, does not mean that 
he does not fulfill the meaning of the term “in good health.” Sovereign Camp of 
Woodmen of the World v. Jackson, 57 Okl. 329, 157 Pac. 92; May on Insurance, 
295; Schofield v. Metropolitan Life Ins. Co., 79 Vt. 161, 64 Atl. 1107, 8 Ann. Cas. 
1152; Woodmen of the World v. Locklin, 28 Tex. Civ. App. 486, 67 S. W. 331. 

The answer of the insured that he had not consulted or been attended by a 
physician for any disease, and his statement at the time of the application that he 
was in sound bodily health, is not shown by this witness to be false. 

It is further contended by plaintiff in error in its brief that the testimony of Dr. 
Miles would have sustained a verdict by the jury that the deceased was suffering 
from arteriosclerosis at the time of his death. Proof that the insured was suffering 
from arteriosclerosis at the time of his death would not be proof that his statement 
made in his application that he was in sound bodily healfh was untrue at the time 
when it was made. 

Dr. Miles was the physician who attended the deceased during his last illness. 
His testimony, in substance, is as follows: ‘That in the latter part of June or the 
Ist of July, 1919, he attended professionally Dr. Asa A. Brown, the insured; that 
he was informed by the insured, who it appears was a veterinary, that he had been 
injured while operating on a horse; that he had been kicked by a horse on his left 
side just above the heart and lungs to the extent that he was spitting up considerable 
blood, and there were blood clots in the air cells and arteries of the lungs; that the 
injury occurred about 30 days before he died; that he would not say positively 
whether he was or was not suffering from arteriosclerosis; that he was Dr. Brown’s 
family physician, but had never been called on before to treat him for any ailment. 

Dr. Stewart, the medical examiner, who propounded the questions contained in 
the application, was also produced as a witness, and testified, in substance, that he 
had been the examining physician of the plaintiff in error for 10 years; that he 
made the examination of Asa A. Brown for membership in the plaintiff in error 
society, and for a beneficiary certificate, that at the time of the examination the said 
Asa A. Brown was not suffering from any disease that he could ascertain; that he 
had had actual acquaintance with Asa A. Brown for five or six years; that he was 
very robust in appearance, weighing something like 175 or 180 pounds, and looked 
the very picture of health. 

[4] The defense of the plaintiff in error being, as before stated, that Asa A. 
Brown, the insured, had not told the truth when he stated in his application that he 
had not consulted or been attended by a physician for any disease or injury during 
the past five years, and that he was at the time of his application in sound bodily 
health, the burden was on the plaintiff in error to prove by competent evidence its 
allegations. 

“Fraud is a fact to be proved as any other fact, by competent evidence; and, 
where there is no evidence in the record tending in anywise to establish that fact, 
which was the only defense relied upon in the case, it was not error for the court 
to direct a verdict for the plaintiff.” Eminent Household of Columbian Woodmen v. 
Prater, 37 Okla. 569, 133 Pac. 48. 
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We conclude that the trial court committed no error in excluding from the jury 
the testimony of Dr. Huffman. 

After a thorough examination of the entire record, we are constrained to hold 
that there is no material evidence in the record showing or tending to show that the 
insured answered incorrectly the questions propounded to him in his application, to 
the effect that he had not consulted or been attended by a physician for any disease 
or injury during the past five years, and that he was in sound bodily health at the 
time of making his application for beneficiary certificate. 

The court, we think, did not err in instructing a verdict for the defendant in 
error, and in our opinion the judgment should be affirmed. 


———__ - 


McKINLEY v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Supreme Court of Pennsylvania. Jan. 7, 1924.) 
123 Atlantic Reporter, 304. 

INTERPLEADER — DENIAL OF INTERPLEADER ON THEORY THAT 
PLAINTIFF WAS ENTITLED TO FUND SOUGHT TO BE RECOVERED 
UNWARRANTED. 

Where an insurance company, when sued for money due on a policy, admitted 
liability, offered to pay the money into court, and sought an order requiring plaintiff 
and another claimant of the same fund to interplead, the court was unwarranted in 
determining the merits of the respective claims, after the filing of an answer by the 
second claimant, and denying the interpleader on the theory that plaintiff was en- 
titled to the fund sought to be recovered. 

(For other cases, see Interpleader, Dec. Dig. § 11.) 

Appeal from Court of Common Pleas, Somerset County; John A. Berkey, 
President Judge. 

Action by Janet Boyd McKinley against the Mutual Life Insurance Company 
of New York. From an order denying defendant's prayer for an order requiring 
plaintiff and another claimant of the fund sought to be recovered to interplead, it 
appeals. Reversed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

W. L. G. Gibson (of Reed, Smith, Shaw & McClay), of Pittsburgh, Francis J. 
Kooser and Ernest O. Kooser, both of Somerset, for appellant. 

George W. Legge, Jr., and T. L. Richards, both of Cumberland, Md., and 
Charles H. Ealy (of Uhl & Ealy), of Somerset, for appellee. 

Wa tine, J. In 1918 the Mutual Life Insurance Company of New York, de- 
fendant insured the life of Archie J. Taylor of Somerset county for $5,000, the pol- 
icy naming “his executors, administrators or assigns” as the beneficiary. In 1921 
Mr. Taylor exercised the right reserved to him in the policy of changing the bene- 
ficiary to “the insured’s creditor, Janet Boyd McKinley, if living, if not, to the in- 
sured’s estate”; reserving to himself the right to revoke such designation. The 
insured died in October, 1922, without making any further change of beneficiary, 
but leaving a last will in which his wife, Jessie Taylor, was named as executrix. 
Janet Boyd McKinley, as designated beneficiary, and Jessie Taylor, as executrix, 
each presented to the defendant an apparently bona fide claim to the $5,000 insur- 
ance. Janet Boyd McKinley brought this suit to enforce her claim, and the execu- 
trix threatened to do likewise. Thereupon defendant duly presented its petition to 
the court below, setting forth, inter alia, the rival claims, that it was a mere stake- 
holder without interest in the subject-matter of the suit, and admitted its liability 
for the whole of the plaintiff’s claim, offering to pay the money into court or to dis- 
pose of it as the court might direct, and prayed for an order on the claimants to in- 
terplead. In response to a rule to show cause, each claimant filed an answer con- 
taining averments in support of her claim, and the trial court in an exhaustive opin- 
ion reached the conclusion that on the pleadings plaintiff was entitled to the fund, 
and thereupon discharged the rule for an interpleader; from which order the de- 
fendant brought this appeal. 

As to the merits of the respective claims it is not necessary to express an opin- 
ion, for, as a matter of practice, it was error to decide that question in this preli- 
minary proceeding. The case is ruled by Schmidt & Son Brewing Co. v. Pittsburgh 





Life. ] Jeter v. Liberty Ins. Co. 547 


Life & Trust Co., 256 Pa. 363, 100 Atl. 959, 960, where Mr. Justice Mestrezat, 
speaking for the court, says: 


“The proceeding was instituted under section 4 of the act of March 11, 1836 
(P. L. 76), which provides, inter alia, as follows: ‘The defendant in any action 
which shall be brought in the said court for the recovery of money, * * * which 
shall have come lawfully to his hands or possession, may, at any time after the dec- 
laration filed, and before plea pleaded, by a suggestion to be filed of record, disclaim 
all interest in the subject-matter of such action, and offer to bring the same into 
court, * * * and if he shall also allege, under oath or affirmation, that the right 
thereto is claimed by, or supposed to belong to some person not party to the action 
(naming him or them) who has sued or is expected to sue for the same. * * * 
the said court may, thereupon, order the plaintiff to interplead with such third per- 
son.’ It will be observed that the defendant’s suggestion or petition avers every 
jurisdictional fact required by the act of 1836, and they are not denied by the rival 
claimants to the fund in controversy. * * * We are not now concerned, as the 
learned counsel for the appellee argues, with the merits of the controversy. That 
question will be determined on the trial of the interpleader. The single question at 
issue now is the right of the defendant, under the facts disclosed by the pleadings, 
to have an interpleader to ascertain the right claimant to the fund. It is true that 
the act of 1836 is not mandatory, but it is equally certain that the court must exer- 
cise a judicial and not an arbitrary discretion when it determines the right to the 
interpleader. If the suggstion sets forth facts sufficient to bring the case within the 
provisions of the statute, the relief prayed for should be granted.” 


To like effect is Barnes v. Bamberger, 196 Pa. 123, 127, where it is held that— 

“The defendants having brought themselves within the letter and spirit of the 
act of March 11, 1836, and disclaimed all interest in the subject-matter of the ac- 
tion, the court should, without delay or hesitation, have granted the interpleader 
prayed for.” 


The same rule applies on an application for a sheriff's interpleader. Deliver- 
ing the opinion of the court in Book v. Sharpe, 189 Pa. 44, 47, 41 Atl. 998, 999, Mr. 
Justice Mitchell says: 

“An interpleader is for the protection of the stakeholder, and the only requisite 
to entitle him to such protection is that he shall be in danger of attack from two 
quarters without fault of his own. A sheriff is liable to a suit by plaintiff in an 
execution if he refuses to levy, and it should turn out that the goods were subject 
to the execution. On the other hand he is exposed to suit by the owner if he does 
levy on goods not so subject. The interpleader act was intended to protect him in 
this dilemma, and the court is not to inquire into the merits of the respective claims 
further than to see that they are not merely colorable or frivolous or collusive, but 
may be the bases of bona fide suits. If they may be, the interpleader must be 
granted, even though the court be of opinion that the claims cannot finally prevail. 
That matter is to be determined on the trial of the issue, not on the preliminary 
steps for protection of the sheriff. It is from the trouble, hazard, and expense of 
suit that he is to be protected, not merely from a certain or even probable verdict 
against him.” 


The intent of the statutes is to protect a defendant, who is a mere stakeholder, 
from the risk of a double liability, and also from the expense of litigation. That 
in the opinion of the court he might ultimately escape the former is no ground for 
refusing the interpleader. It is not questioned that defendant brought itself within 
the terms of the statute, and the relief prayed for should have been granted. 

The order discharging the rule for an interpleader was an abuse of judicial 
discretion, and is reversed with a procedendo. 


——__- oo 


JETER v. LIBERTY LIFE INS. CO. (No. 11407.) 
(Supreme Court of South Carolina. Jan. 30, 1924.) 
121 Southeastern Reporter, 204. 


INSURANCE — AGENCY INSURER ENTITLED TO SHOW EXTENT OF 
AUTHORITY INTRUSTED TO AGENT. 


In action on an insurance policy defendant is entitled to show the extent of the 
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authority intrusted to the agent writing the policy and whether the agent was act- 
ing within his authority. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Appeal from Common Pleas Circuit Court of Union County; T. S. Sease, Judge. 

Action by A. Jeter against the Liberty Life Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed. 

Wallace & Smith, of Union, for appellant. 

Sawyer & Kennedy, of Union, for respondent. 


Watts, J. This is an appeal from an order of his honor Judge Sease affirming 
a judgment of magistrate’s court, rendered in favor of the respondent against the 
appellant, for $90. 

Exceptions 1, 2, and 3 are as follows: 

“1. That his honor, Judge Sease, erred in sustaining the magistrate’s ruling 
that plaintiff could introduce testimony proving his claim of damages without intro- 
ducing any evidence; that defendant’s agent was acting within the scope of his au- 
thority, or within the course of his employment. 

“2. That his honor erred in sustaining the magistrate’s ruling that the defendant 
could not introduce in evidence the contract of employment between the defendant 
and its agent; nor the written instructions that defendant gave its agent; nor any 
testimony which tended to show the scope of the authority of the defendant’s agent, 
and which tended to show whether or not defendant’s agent was acting within the 
course of his employment. 

“3. His honor erred in not reversing said judgment upon the ground that the 
plaintiff was estopped, because he had actual notice that said agent did not have 
authority to bind the company, defendant; and that the policy of insurance was void, 
and that all that was due on said policy was a refund of the premiums that had been 
paid, and therefore could not have been misled by any statements or representations 
of defendant’s agent.” 

These exceptions must be’ sustained and a new trial granted. The magistrate 
in his report of the case says: 

“The defendant’s counsel offered in evidence a contract of employment with its 
agent, Mr. W. M. Young; same was objected to by plaintiff’s counsel, on the grounds 
that, unless the contract between the defendant and its agent was shown to the plain- 
tiff, or its contents called to his attention, he would not be bound thereby. Objec- 
tion was sustained.” 

The appellant had a right to show what power and authority it had intrusted 
to its agent and whether he was acting in the authority intrusted to him. Dupuy v. 
Williams, 91 S. C. 185, 74 S. E. 381; Maybank v. Rodgers, 98 S. C. 282, 82 S. E. 
422; Railroad Co. v. Dawes, 100 S. C. 263, 84 S. E. 830, Ann. Cas. 1917A, 1272. 

penureeas reversed. 

“raser, Cothran, and Marion, JJ., concur. 

Gary, C. J., did not participate. 


AR 
HUMPSTON v. STATE MUTUAL LIFE ASSUR. CO. OF WORCESTER, 
MASS. 
(Supreme Court of Tennessee. Dec. 22, 1923.) 
256 Southwestern Reporter, 438. 
1. INSURANCE—LIFE POLICY NOT RESCINDED BY COMPANY’S LET- 

TER TO BENEFICIARY. 

Letter of insurance company to beneficiary under life policy, after death of in- 
sured and proof of claim, denying justice of the claim and refusing to pay it, did 
not rescind the policy; beneficiary's consent being necessary to a rescission. 

(For other cases, see Insurance, Dec. Dig. § 247.) 


2. INSURANCE — LIMITATION IN POLICY FOR CONTEST UNAF- 

FECTED BY INSURED’S DEATH WITHIN PERIOD. 

Provision of life policy that it “shall be incontestable after one year from date 
of its issue, except for nonpayment of premiums,” is unaffected by death of insured 
within the year, on the theory that the contract of insurance became a mature de- 
mand on death of insured and that, by that event, liabilitiy or nonliability became 
fixed. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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> 
On Petition to Rehear. 


5. INSURANCE — RUNNING OF PERIOD FOR CONTEST NOT SUS- 
PENDED BY BENEFICIARY’S ACTION ON POLICY. 


The running of the period of a year limited by a life policy for contest thereof 
is not suspended by beneficiary bringing action on the policy within the year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Certiorari to Court of Civil Appeals. 

Action by Reuben Allen Humpston against the State Mutual Life Assurance 
Company of Worcester, Mass. Judgment for defendant was reversed, and judg- 
ment entered for plaintiff, by the Court of Civil Appeals, and defendant brings cer- 
tiorari. Affirmed. 


E. R. Taylor, of Morristown, and Irantz, McConnell & Seymour, of Knoxville, 
for Humpston. 
Turner, Kennerly & Cate, of Knoxville, for State Mutual Life Assur. Co. 


Hatt, J. An action by Reuben Allen Humpston, who will hereinafter be ref- 
erred to as plaintiff, against State Mutual Life Assurance Company at Worcester, 
Mass., who will hereinafter be referred to as defendant, to recover upon two poli- 
cies of life insurance for $5,000 each, dated March 7, 1919, and issued upon the life 
of Charles Ernest Humpston, the beneficiary named in the policies being the plaintiff, 
who is the father of the insured. 

The insured died on November 29, 1919, and within less than a year after the 
policies were issued, as the result of Bright’s disease. Proofs of death were 
promptly and seasonably made and filed by plaintiff, and on January 30, 1920, de- 
fendant wrote plaintiff a letter denying the justice of the claim, and refused to pay 
the same, but made no tender of the premiums which had been paid by the insured 
at the time of the issuance of said policies. 

The summons was issued on March 5, 1920, and was executed by service on de- 
fendant’s agent on March 16, 1920. 

Plaintiff's declaration was filed April 26, 1920. It made profert of the policies, 
and in addition to seeking a recovery for the principal sum of $10,000, it sought a 
recovery of interest and the statutory penalty of 25 per cent. because of defendant's 
refusal to make prompt payment in accordance with the terms of the policies. 

Defendant, on June 15, 1920, which was more than a year after the policies were 
issued, filed its pleas to the declaration; setting up, in substance, that the insured had 
made certain representations in his applications for said insurance, which were false 
and fraudulent, and were made with the intent to deceive defendant in that he had 
been asked in said applications, “For what ailment or disease not included in your 
above answers have you ever consulted a physician?” and the applicant answered, 
“Typhoid fever in 1913,” and the pleas aver that this answer was falsely and fraudu- 
lently made, because, in December, 1918, the insured had been dangerously ill with 
influenza and double pneumonia for a period of weeks; and that, had this fact been 
disclosed to the company, the policies applied for would not have been issued; and, 
further, that, by reason of said misrepresentations, said policies were and are void at 
the election of defendant, which it then and there elected to avoid and cancel them 
because of said false representations made in said applications. 

It was further interposed in said plea, by way of defense, that the illness of the 
insured in December, 1918, left him in such an impaired physical condition that his 
death was due to a disease caused and superinduced by said illness and the weakened 
condition in which the insured was left as a result thereof ;‘that, had these facts 
been made known to defendant, the applications for said insurance would have been 
rejected, and said policies would not have been issued; and, along with these pleas, 
defendant tendered into court the sum of $267.75, the amount of the premiums paid 
on the policies and accrued costs in the case; also the plea that said representations 
were material and increased the risk of loss; and later, by leave of the court. de- 
fendant filed an additional plea setting up the falsity of the following certificate 
made by the insured to his applications for said insurance: 

“T hereby certify that I have made all the statements and answers in numbers 
one and two of these applications, and declare that they have been correctly recorded 
by the soliciting agent and medical examiner, and that no circumstances or informa- 
tion touching my past and present state of health and habits of life has been with- 
held or omitted.” 
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It was further averred in this plea that said certificate was false and fraudu- 
lent for the reasons mentioned in the second and third pleas hereinbefore referred 
to. 

On these pleas plaintiff joined issue, and later sought to file an additional re- 
plication to defendant’s pleas, which averred, in substance, that said policies were 
Georgia contracts, and were controlled by the laws of the state of Georgia, which 
laws were copied in said replication. 

This additional replication was resisted by defendant as a departure in plead- 
ing; its insistence being that plaintiff was attempting to set up a mew cause of ac- 
tion by way of replication, which was in no wise related to the cause of action 
stated in the declaration. 

This replication was disallowed by the court, but the matter incorporated 
therein was ordered by the court to stand as an amendment to plaintiff's declaration, 
but was subsequently withdrawn by the plaintiff upon demurrer being filed to the 
declaration as amended. 

On the issues thus made the case went to trial before the court and a jury. 
The policies were offered in evidence by the plaintiff, considered as read, and be- 
came a part of the record in the case. They each contain the following incontesta- 
ble clause: 

“This policy shall be incontestable after one year from the date of its issue, 
except for nonpayment of premiums.” 

At the conclusion of all the evidence, plaintiff moved the court to direct a ver- 
dict in his favor for the reasons: 

First, that the issues presented were immaterial as under the policies, it was 
necéssary for defendant to take some affirmative proceedings to cancel or rescind 
the policies within the contestable period; and, second, because a complete copy of 
the applications was not attached to the policies and made ‘a part thereof. 

Defendant also moved the court for a directed verdict in its favor, for the fol- 
lowing reasons: 

First, that the indisputed evidence in the. case showed that the insured made cer- 
tain misrepresentations and concealments as to his previous health, which were false 
and fraudulently made with the intent to deceive defendant, and thereby procure said 
policies; and, second, that he was guilty of misrepresentations and concealments 
that were material to the risk, which were sufficient to avoid the policies regardless 
of the question of good or bad faith on the part of the insured. 

Defendant’s motion for a directed verdict was sustained by the trial court, and 
a judgment was entered dismissing plaintiff's suit. 

From this judgment plaintiff appealed to the Court of Civil Appeals. That 
court reversed the judgment of the trial court, and sustained plaintiff’s motion for 
a directed verdict, and entered judgment against defendant for the principal amount 
of said policies and interest, but denied plaintiff a recovery for the statutory penalty. 

The case is now before this court upon a writ of certiorari, sued out by defend- 
ant, for review, and errors have been assigned. 

By the first assignment of error, it is insisted that the Court of Civil Appeals 
erred in giving effect to the incontestable clause contained in said policies; that the 
court should have held: 

First. That, upon the death of the insured within one year from the date of 
the issuance of said policies, they became mature demands, and the rights of the 
parties in respect to liability or nonliability became fixed as of that date, and’ that 
defendant could not set up any defense to plaintiff's action existing as of that date, 
and in holding that defendant was bound to take affirmative action to rescind the 
policies within a year from the date of their issuance; that, in any event, the court 
erred in not holding that, plaintiff having sued on said policies, defendant had the 
right by proper pleas to contest the same, regardless of when its pleas were filed. 

Second. That the Court of Civil Appeals erred in holding that plaintiff had 
not waived the incontestable clauses contained in said policies by his failure to ex- 
pressly plead the same, either in his declaration or by way of replication to defend- 
ant’s pleas. 

Third. That the Court of Civil Appeals erred in holding that the matters set 
up in defense of plaintiff’s action were immaterial; but on the record it should have 
held that said matters were material to the risk, and that the representations and 
concealments relied on by defendant in its pleas were made by the insured with the 
intent to defraud, and did defraud defendant, in that it induced it to issue said poli- 
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cies, which, but for said fraudulent misrepresentations, would not have been issued. 

Fourth. That the Court of Civil Appeals erred in sustaining plaintiff's motion 
for a directed verdict, and in rendering judgment against defendant for the amount 
of said policies with interest and costs. 

Fifth. That the Court of Civil Appeals erred in not affirming the judgment of 
the circuit court in favor of defendant and dismissing plaintiff’s suit with costs. 

As we view the case, only three questions need be determined,. and, if deter- 
mined in favor of the judgment of the Court of Civil Appeals, they are conclusive 
of the case. The first is, Did defendant’s letter of January 30, 1920 in which it 
denied the justice of plaintiff's claim, and refused to pay the same, amount to a 
rescission of the policies? and the second is whether or not the policies are con- 
testable at all by defendant, in view of the incontestable clauses contained therein 
and the facts; and, third, did plaintiff waive said incontestable clauses by his fail- 
ure to rely on them in his pleadings? 

[1] There is no merit in the first contention of defendant that its letter of Janu- 
ary 30, 1920, had the effect of rescinding the policies. There was no evidence of- 
fered which tended to show that plaintiff consented to a rescission of the policies. 
His consent was necessary to accomplish such a result. On this point no authori- 
ties need be cited. 

[2] On the second point, it is the ‘canbintinn of defendant that the contracts of 
insurance became mature demands upon the death of the insured, and that liability 
or nonliability became fixed by that event. 

While it is contended by plaintiff that the insured’s death within the year in 
which said policies, by their terms, might be contested, did not relieve defendant of 
the necessity of taking some affirmative action, within one year from the date of the 
issuance of said policies, to rescind them or have them canceled for fraud, and not 
having done so within the year, it is precluded from doing so in this action. 

It was held by this court in Clement v. Insurance Co., 101 Tenn. 22, 46 S. W. 
561, 42 L. R. A. 247, 70 Am. St. Rep. 650, that incontestable clauses inserted in in- 
surance policies similar to the one in question are reasonable and valid, and that the 
practical and intended effect of such a clause is to create a short statute of limitation 
in favor of the insured, within which limited period, the insurer must, if ever, test 
the validity of the policy. The court in that case said: 

“Tt has been well said: ‘The effect of the provision is to prevent the insurer 
from interposing as a defense the falsity of the representations of the insured, 
which is a fraud. But it does not prevent abandonment, rescission, and cancellation 
of the contract for such fraud, provided the action for that purpose is brought 
within a year.’ It is virtually saying to the insured that ‘I will take one year in 
which to ascertain whether your representations are false or not, and whether you. 
have been guilty of any fraud in obtaining the contract, and, if within that period I 
cannot or do not detect such falsity and fraud, I will obligate myself to make no 
further inquiry into these matters, and to make no defense on account of them.’” 

It is insisted by counsel for defendant. that the principle, which is laid down in 
the Clement Case, is not applicable to a case where death occurs during the one- 
year period. 

This insistence is not sound in view of the peculiar language contained in the 
incontestable clauses in the policies under consideration. We will here quote them 
again: “This policy shall be incontestable after one year from the date of issu- 
ance, except for nonpayment of premiums.’ 

The usual incontestable clause contained in policies of life insurance is: 

“After this policy shall have been in force [for a specified time] it shall become 
incontestable, except for nonpayment of premiums.” 

The identical question arose in the case of Monahan v. Metropolitan Life In- 
surance Co., reported in 283 Ill. 136, 119 N. E. 69, L.-R. A. 1918D, 1196. The pol- 
icy sued on in that case contained the following clatise: “After two years this pol- 
icy shall be noncontestable except for the nonpayment of premiums as stipulated 
or for fraud.” 

In that case the court said: 

“In passing upon the validity of incontestable clauses in policies of insurance, 
the courts have defined their purpose, and when this purpose as so judicially deter- 
mined is considered it aids in the construction of the language used in an incontesta- 
ble clause. Incontestable provisions in insurance policies have been held valid as 
creating a short statute of limitations in favor of the insured, the purpose of such 
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provisions being to fix a limited time within which the insurer must ascertain the 
truth of the representations made. Royal Circle v. Achterrath, 204 Ill. 549, 63 L. 
R. A. 452, 98 Am. St. Rep. 224, 68 N. E. 492; Flanigan v. Federal L. Ins. Co., 231 
Ill. 399, 83 N. E. 178, Ann. Cas. 1915D, 974. Weil v. Federal Life Ins. Co., 264 II. 
425. This being the purpose for fixing a specified time after which the policy shall 
be incontestable, it is not apparent, as plaintiff in error suggests, that the meaning 
of the clause here involved is that the policy shall not become incontestable until it 
has been in force for two years. There is nothing in this clause to indicate that 
the parties were contracting that plaintiff in error should have two years during the 
lifetime of Fay in which to investigate and determine whether false statements had 
been made in the application for the insurance. Plaintiff in error reserves two years’ 
time in which to make such investigation and to determine whether there has been 
such a breach of warranty as would authorize it to rescind its contract.” 

The court also held in that case that the incontestable clause is not only for the 
benefit of the insured, but inures to the benefit of the beneficiary after the insured’s 
death. In passing on this point the court said: 

“Plaintiff in error cites John Hancock Life Ins. Co. v. Schlink, 175 Ill. 284, 51 
N. E. 793, in support of its proposition that the rights of the parties under a con- 
tract of insurance become fixed at the time of the death of the insured. The deci- 
sion in that case has no bearing whatever upon the point raised here. Some of the 
rights and obligations of the parties to a contract of insurance necessarily become 
fixed upon the death of the insured. The beneficiary has an interest in-the contract, 
and, as between the insurer and the beneficiary, all the rights and obligations of the 
parties are not determined as of the date of the death of the insured. The incon- 
testable clause in a policy of insurance inures to the benefit of the beneficiary after 
the death of the insured as much as it inures to the benefit of the insured himself 
during his lifetime. The rights of the parties under such an incontestable clause 
as the one contained in this contract do not become fixed at the date of the death of 
the insured. In case of a breach of warranty * * * the insurer must assert its 
claim within the two-year period, whether the insured survives that period or not, 
either by affirmative action or by defense to a suit brought on the policy by the bene- 
ficiary within the two years.” 

To the same effect is the holding of the court in Ramsey v. Old Colony Life 
Insurance Co., decided by the Supreme Court of Illinois,on April 21, 1921, and re- 
ported in 297 Ill. 592, 131 N. E. 108. In that case the policy was made payable to 
the estate of the insured, and the court held that, where policies were made payable 
to the estate of the insured, there was no one to whom premiums could be tendered, 
as there was no beneficiary in existence until an administrator was appointed. On 
this point the court said: 

“The appellant's right of action to contest the validity of the policy was neces- 
sarily in abeyance after the death of the insured until the appointment of an ad- 
ministrator. There was no person in existence to be sued, the estate of the insured 
being the beneficiary in the policy, until such appointment. There was no person to 
whom the company could tender the premiums which it had received or against 
whom it could proceed for the cancellation of the policy. The statute makes no 
provision for the appointment of an administrator who is not of kin to or a creditor 
of the decedent or the public administrator. The persons interested in the estate 
having refused or failed to take out letters of administration, the appellant, without 
any fault of its own, found it impossible to begin any suit to invalidate the policy 
within the year reserved to it. If the condition is to be literally applied in all cases 
where the insured dies before the expiration of the incontestable period, even on the 
day after the date of the policy, the persons interested in his estate have it in their 
power in cases of policies payable to the estate of the insured, by refusing to take 
out letters of administration, to deprive the company of any opportunity of making 
its defense, no matter how meritorious a defense it may have. Where one party to 
a contract has by his own act made it impossible for the other party to comply with 
the contract and thus protect his interest in it, he cannot avail himself of the non- 
compliance of the other party to enable him to enforce performance. The impos- 
sibility of maintaining the suit because no person is in existence who may be sued 
will not be permitted to work the injustice of depriving the company of its right to 
maintain an action to cancel the policy at any time within the year after its date. 
Either the death of the insured must fix the rights of the parties, so that the policy, 
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if contestable then, may be contested whenever suit is brought, or the cause of ac- 
tion of the company must be regarded as suspended during the time it is prevented 
from suing by the failure to appoint an administrator, and, upon the appointment of 
an administrator, the suit may be maintained, provided that the whole time allowed 
the company for that purpose does not exceed one year.” 

Another case directly in point is that of Ebner v. Ohio State Life Insurance Co., 
69 Ind. App. 32, 121 N. E. 315, decided by the Court of Appeals of Indiana in De- 
cember, 1918. In that case the court, with respect of the question of whether or 
not the incontestable clause inures to the benefit of the beneficiary upon the death 
of the insured, said: 

“The policy, under the heading ‘incontestability,’ contained the following provi- 
sion: ‘(1) After one year this policy shall be incontestable except for nonpayment 
of premiums.’ 

“Proceeding to a consideration of the case in its general features, we are first 
required to construe the incontestability provision of the policy, which for purposes 
of this case is as follows: ‘After one year this policy shall be incontestable. * * *’ 
There were certain exceptions which need not be further noticed, as they are not 
applicable here. It is appellee’s contention that this provision should be construed to 
mean that a policy containing it is noncontestable after one year, provided it con- 
tinues in force for that length of time, or provided it does not mature by the death 
of the insured before the expiration of the year; that, where the insured dies within 
the year, the provision has no application. * * * It is apparent that the con- 
struction for which appellee contends requires that there be read into the provision 
something which it does not in terms contain. Had it been the purpose of the au- 
thor of the provision, or the intent of the parties-to the contract in assenting to it, 
to stipulate that appellee’s right to contest should be limited to a period of one year, 
only in case the policy continued in force for that length of time or longer, it would 
seem that apt language to that effect might have been employed. * * *” 

Also another case directly in point is Hardy v. Phoenix Mutual Life Insurance 
Co., 180 N. C. 180, 104 S. E. 166. In that case the court said: 

“The remaining question, and one not heretofore decided in this court, is as to 
the effect on the incontestable clause of the death of the insured within one -year 
from the date of the policy, and this depends largely upon the language ‘used, and 
the purpose for which the clause was inserted in policies. 

“It says it ‘shall be incontestable after one year from its date, except for non- 
payment of premium,’ and, if we adopt the view of the defendant that this means, 
‘that if the policy had been in force one year, or if the insured should survive one 
year after the date of the policy, it should be incontestable,’ we must insert in the 
contract, expressed in simple, unambiguous language, stipulations which do not ap- 
pear there, and which materially affect the contract of the parties, which we are not 
at liberty todo. * * * 

“If, therefore, there is nothing in the clause itself changing its terms or effect 
upon death of the insured within one year, if the clause was inserted for the benefit 
of the insurance company, to enable it to increase its business, if the period of one 
year after which the policy was to become incontestable, was to afford opportunity 
to the company to make its investigations and to commence an action for the can- 
cellation of the policy, and if, during the whole of the year some one has been in 
existence, the beneficiary, against whom an action could be brought, we see no rea- 
son for refusing to give the plaintiff the full benefit of the clause as it is written. 

“The death of the insured did not place the defendant at any disadvantage un- 
der the policy, nor stop its investigations, nor did it affect its right to commence an 
action, and, in most cases, death would inure to the benefit of the company, if it 
contemplated an action to cancel the policy by removing a hostile witness. 

“Our investigations, and those of counsel, indicate that the question has arisen 
very few times, and that the question, then, has been decided in accordance with 
this opinion. Ebner v. Insurance Co., 121 N. E. (Ind.) 315, and Monahan v. In- 
surance Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 1918D, 1196, are directly in point. 

Another case also directly in point is Insurance Co. v. Peeler (Okl. Sup.) 176 
Pac, 939, 6 A. L. R. 441. In that case the court said: 

“* * * There is only one condition upon which the validity of the policy 
can be questioned after the lapse of a year, and that is the nonpayment of premiums. 
The meaning of the provision is that, if the premiums are paid, the liability shall 
be absolute under the policy, and that no question shall be made of its original 
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validity. The language admits of no reasonable construction other than that the 
company reserves to itself the right to ascertain all the matter and facts material 
to its risk and the validity of its contract for one year; and that if within that time 
it does not ascertain all the facts, and does not cancel and rescind the contract, it 
may not do so afterwards upon any ground then in existence. Mutual Life Insur- 
ance Co. v. Buford, 160 Pac. 928; Clement v. Insurance Co., 101 Tenn. 22, 46 S. 
W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; Thompson v. Fidelity Insurance Co., 
116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 832; 
Wright v. Mutual Ben. Assn, 118 N. Y. 237, 23 N. E. 186; 6 L. R. A. 731, 16 Am. 
St. Rep. 749.” 

In Ramsey v. Old Colony Life Insurance Co., supra, the court said: 

“It is true that the cause of action upon the policy accrues upon the death of 
the insured and the policy then becomes payable according to its terms, but the terms 
of the contract are not changed by the death of the insured. The right to contest 
the policy does not thereby become an absolute, unlimited right, but it is still con- 
trolled by the provision of the contract that it must be exercised within one year 
from the date of the policy. The company is not relieved from the obligation of 
its contract to ascertain all the facts material to its liability and cancel or rescind 
the contract within that time or be barred from thereafter contesting the liability. 
The death of the insured neither enlarged nor abridged the appellant’s right. It 
was still entitled to make any defense or take any action necessary to enforce its 
rights. The right to do so was as complete as in the insured’s lifetime and was 
subject to the same limitation. The right of the company to defend against the pol- 
icy is no greater than the right of the beneficiary to collect the money, and either 
right may be lost by mere lapse of time—the latter by virtue of the Statute of Lim- 
itations, the former by the limitations established by the contract. The rule in re- 
gard to the construction of ambiguous language has no application. The language 
is not ambiguous. It admits of no reasonable construction, as the courts have said 
in the cases already cited, other’ than that the company may have one year, and no 
more, for investigation of the questions material to its risk, and if it does not 
within that time, either as plaintiff or defendant, contest the policy, it cannot do so 
afterward. Such contest can be made only by proceedings in court to which the 
insurer and the insured, or his representatives or beneficiaries, are parties. Ameri- 
can Trust Co. v. Life Ins. Co. of Virginia, supra; Mutual Life Ins. Co. v. Buford, 
supra.” 

In support of its contention that the rights of the parties became fixed upon the 
death of the insured, defendant has cited the cases of Thompson v. Insurance Co., 
116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823; Jef- 
ferson Standard Life Insurance Co. v. Smith, 157 Ark. 499, 248 S. W. 897; Jef- 
ferson Standard Life Insurance Co. v. McIntyre et al., rendered by .the United 
States District Court of Florida on December 21, 1922, reported in 285 Fed. 570. 

The case of Thompson vy. Insurance Co., supra, has no bearing upon the ques- 
tion under consideration. In that case the insured had defaulted in the payment of 
his premiums. The insured died on January 14, 1905, and was at the time in de- 
fault in the payment of the premium that was due on December 30, 1904. It ap- 
peared that defendant insurance company had accepted premiums after they were 
due, and it was the contention of the plaintiff Thompson that, by an habitual course 
of dealing, the insured was justified in believing that the insurer would not insist 
upon the forfeiture of the policy for the failure to pay premiums ‘at maturity, but 
this court held that the facts were insufficient to establish such course of dealing. 
In holding thai, while the insured was in default in the payment of his premiums, 
there was no insurance, and, if he died without having paid his premiums, he was 
not protected by the insurance, the court quoted from Carlson v. Supreme Council, 
115 Cal. 466, 47 Pac. 375, 35 L. R. A. 643. the quotation set out in defendant’s brief 
to the effect that the rights of the parties became fixed upon the death of the in- 
sured upon the question of nonpayment of premiums. 

In Thompson v. Insurance Co., supra, the court said: 

“The policy provides that, after three years, if the payments required shall 
have been made when due, the policy shall be incontestable. This only means that 
it shall be incontestable for causes other than the nonpayment of premiums, but 
does not in anywise relieve the insured from the payment of his premiums, but, on 
the contrary, expressly stipulates that they shall be kept up and paid when due, 
during the 20-years life of the policy.” 
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In the case of Jefferson Standard Life Insurance Co. v. Smith, supra, the in- 
contestable clause contained in the policy sued on was as follows: 

“After this policy shall be in force for one full year from the date hereof it 
shall be incontestable for any cause except for nonpayment of premiums.” 

In the case of Standard Life Insurance Co. v. McIntyre et al., supra, the incon- 
testable clause in the policy sued on was as follows: 

“After this policy shall have been in force for one full year from the date 
hereof, it shall be incontestable for any cause except for nonpayment of premiums.” 

It will be noted that the incontestable clauses in the policies sued on in both of 
these cases were substantially the same, and, as a matter of fact, the same company 
was involved in both suits. 

The incontestable clause of the policies involved in the suit at bar provides: 

“This policy shall be incontestable after one year from the date of its issue, 
except for nonpayment of premiums.” 

It will be noted that there is a marked difference in the two clauses. This dif- 
ference consists in the language: 

“After this policy shall have been in force for one full year from the date 
hereof.” 

In the case of Jefferson Standard Life Insurance Co. v. McIntyre, supra, the 
court said: 

“Are the policies ‘in force,’ as contemplated in the clause, after the death of the 
assured occurring prior to one year from the date of the policy? It seems to me 
that the proper construction of this clause is that it contemplates the continuance in 
life of the assured during that year; else why except the nonpayment of premiums?” 

It is apparent that the holding of the court in Standard Life Insurance Co. v. 
Smith, supra, was controlled by the same consideration. These cases are not, there- 
fore, controlling in the suit at bar. 

[3] Defendant contends that it could not have enjoined plaintiff’s suit, which was 
instituted within the contestable period, in view of the holding of this court in The 
Sailors v. Woelfle, 118 Tenn. 755, 102 S. W. 1109, 12 L. R. A. (N. S.) 881. In that 
case this court said: 

“Hamilton v. Cummings, 1 Johns. Ch. (N. Y.) 517, is possibly the leading case 
in America on this subject. In the course of his opinion, Chancellor Kent reviews 
the leading cases in England up to that time, and shows that there had been much 
fluctuation in the rulings of the various courts with regard to the exercise of this 
particular jurisdiction. He concludes his examination as follows: ‘Perhaps the 
cases may all be reconciled on this general principle: That the exercise of this 
power is to be regulated by sound discretion as the circumstances of the individual 
case may dictate, and that the resort to equity, to be sustained, must be expedient 
either because the instrument is liable to abuse from its negotiable nature, or because 
the defense, not arising on its face, may be difficult or uncertain at law, or from 
some other special circumstance peculiar to the case, and rendering a resort highly 
proper and clear of all suspicion of any design to promote expense and litigation.’ 

“We doubt whether the principle controlling the interference of equity courts 
at the instance of parties complaining with a view to the cancellation of instruments 
has been anywhere more clearly or satisfactorily stated than in this case.” 

We think there was a special circumstance existing, which was peculiar to the 

case at bar, that would have given a court of equity jurisdiction if defendant had 
desired to take affirmative action to rescind or have the policies canceled after plain- 
tiff’s suit was instituted on March 5, 1920. All that would have been necessary to 
have given a court of equity jurisdiction would have been to have alleged in the 
bill that, on account of the incontestable provisions of the two, policies providing 
that they could not be contested after one year, it was necessary for defendant to file 
its bill in a court of equity to enjoin the suit at law, as the policies, by their terms, 
would become incontestable before defendant could present its defense in the action 
at law. 
_ ,. [4] By its second assignment of error, defendant insists that, plaintiff having 
failed to plead the incontestable clauses in said policies, he waived the same, and 
— not take advantage of and rely on said clauses in his motion for a directed 
verdict. 


As before stated, plaintiff made profert of the two policies in his declaration. 
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The policies were introduced in evidence by the plaintiff and the first page of one of 
the policies was read, and it was agreed that both of the policies were identical and 
that both of them would be considered as read. The incontestable clauses were read 
to the court and jury. 

In Bomar v. Hagler, 7 Lea, 89, this court said: 

“The rule is that a statute which bars the remedy only must be pleaded, but a 
statute which cuts off the right need not be pleaded, but may be relied upon as a 
protection if the facts appear; as, for instance, the statute which gives a title to 
personal property (Kegler v. Miles, M. & Y. 426), or a title to land (act of 1819). 

“The reason is that a statute which merely bars the remedy may be answered 
by a new promise, or something that will take the case out of the statute (Allen v. 
Word, 6 Hun. 284), and therefore must be pleaded, in order to give the opportunity 
to reply. But a statute which cuts off the right or vests the title absolutely in the 
defendant and to which there is no answer, need not be pleaded, for it cannot be 
answéred.” 

In the case of Waterhouse vy. Sterchi Bros. Fur Co., 139 Tenn. 117, 201 S. W. 
150, this court said: 

“The suit was based on the note. That instrument was not copied into the dec- 
laration so as to set forth the waiver, but profert was made of it, that being a 
formula in pleading whereby the pleader professes to bring into court an instrument 
to be shown to the court and to his adversary. It is true that mere profert of a 
note does not make the instrument, the foundation of the action, a part of the dec- 
laration, when that pleading is tested for sufficiency by a demurrer. Insurance Co. 
v. Thornton, 97 Tenn. 1, 15, 40 S. W. 136. The court is confined to the face of the 
declaration in such test. * * *” 

“Now the question arises: Is the case to be deflected adversely by reason of 
the fact that the note is brought into the record by. proof rather than by way of oyer 
granted? What substance can there be to support a divergent ruling? It would 
seem that, if the note becomes a part of the record by way of sworn testimony, it 
should not weigh Jess in plaintiff’s favor than when it is imported into a pleading of 
record by way of a quasi fiction. 

“If, then, the proof had shown the note to contain the waiver, the motion in 
arrest of judgment could not be sustained for the reason that defendant Water- 
house’s liability would not be conditional, upon his being given notice of protest, 
but absolute in that regard.” 

We think the holding of the above case directly settles the question contrary to 
defendant’s contention, and it was not, therefore, necessary for plaintiff to expressly 
plead the incontestable clauses contained in said policies. When the policies were 
introduced by the plaintiff in evidence, and the incontestable clauses read to the 
court and jury, they became a part of the record as effectively as if they had been 
relied on in a pleading, and plaintiff could rely on them in his motion for a directed 
verdict. 

The foregoing questions being conclusive of the case, the defense of fraud on 
the part of the insured in procuring said policies becomes immaterial. 

The judgment of the Court of Civil Appeals is therefore affirmed, with costs. 


On Petition to Rehear. 

[5] This case is before the court on defendant's petition to rehear on one point, 
viz., that, plaintiff's suit having been brought within the contestable period provided 
in the policies sued on, this suspended the running of the period within which de- 
fendant might contest. 

It is said that this question was overlooked by the court and was not passed on 
in its opinion filed on a former day of the term. 

The question was considered by the court in the determination of the case, but 
does not appear to have been directly discussed in the opinion filed. 

It is defendant's insistence that the incontestable clause contained in the policies 
sued on is a statute of limitation, and, the plaintiff having brought his suit before 
the statute run, this suspended the running of the statute, and defendant could pre- 
sent its defenses against the policies after that time in the orderly progress of the 


case. In support of this contention it cites the case of Lewis v. Turnley, 97 Tenn. 
197, 36 S. W. 872. 
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In that case suit was instituted’ upon a note. Defendant filed an answer and a 
cross-bill, and in the cross-bill contended that when the property was sold, for which 
the note was given as a part of the consideration, the vendor agreed that certain in- 
surance upon the improvements on the premises was to be transferred, and that the 
vendor agreed that, if the property burned before the insurance was transferred, he 
would be liable for the insurance. The vendor failed to transfer the insurance and 
the insured’s property burned. The plaintiff interposed the statute of limitations to 
the set-off of defendant, and the court held that, since the claim of the defendant 
was a proper set-off and was evolved from the consideration of the original contract, 
the filing of the bill saved the bar of the statute. 

The other cases cited by defendant involved a similar question. 

In Clark v. Duncanson, 79 Okl. 180, 192 Pac. 806, 16 A. L. R. 315, plaintiff 
commenced an action within 12 months of the recording of his tax deed, to quiet 
title. He made the former owner of the property a party defendant. The defendant, 
after the expiration of 12 months from the recording of the tax deed, filed an an- 
swer, entiled the same “Answer and Cross-Petition,” in which he assailed, on sev- 
eral grounds, the validity of the tax sale and tax deed, and prayed judgment against 
the plaintiff for possession and damages. It was held that the so-called cross-petition 
was a counterclaim, within the meaning of section 4746, Revised Laws 1910, and 
within the statute of limitations until the claim of the plaintiff is so barred. 

We think these cases have no application to the question under consideration. 
While incontestable clauses in insurance policies have been referred to by some of 
the decisions as a short statute of limitations, it is not such. It is a contractual limi- 
tation, and is not governed by principles applying to statutes of limitations. A 
similar clause to the one in the policies sued on has been construed in a number of 
cases. 

In Monahan v. Metropolitan Life Insurance Co. the court said: 

“In case of a breach of warranty * * * the insurer must assert its claim 
within the two-year period, whether the insured survives that period or not, either 
by affirmative action or by defense to a suit brought on the policy by the beneficiary 
within the two years.” 

In Ebner vy. Ohio State Life Insurance Co. the court said: 

“* * * That if, as a result of such investigation or of knowledge otherwise 
obtained, the insurer desires to contest the policy, appropriate steps to that end, 
either by defense to an action brought on the policy in case of the death of the in- 
sured, or by proper affirmative action, must be taken within the year.” 

In Insurance Co. v. Peeler the court said: 

“* * * The language admits of no reasonable construction other than that 
the company reserves to itself the right to ascertain all the matter and facts material 
to its risk, and the validity of its contract for one year; and that if within that 
time it does not ascertain all the facts, and does not cancel and rescind the contract, 
it may not do so afterwards upon any ground then in existence.” 

In Ramsey v. Old Colony Life Insurance Co. the court said: 

“Tt admits of no reasonable construction, as the courts have said in the cases 
already cited, other than that the company may have one year, and no more, for 
investigation of the questions material to its risk, and if it does not within that time, 
either as plaintiff or defendant, contest the policy, it cannot do so afterward.” 

The court further said in that case: 

“The death of the insured within the year did not remove the contractual limi- 
tation upon the right of the company to contest its liability on the policy, but the 
fact that, without the fault of the company, there was no party in existence against 
whom it could begin suit, and that it had no power to have an administrator ap- 
pointed for that purpose, suspended the operation of this provision until an adminis- 
trator was appointed. 

“When the insured died, on April 13, 1917, seven months of the year after the 
policy’ was issued had elapsed. The administrator was not appointed until July 19, 
1918. After that there was nothing to prevent the defendant from contesting its lia- 
bility on the policy. Suit was begun against it in November, 1918, but it filed no 
plea denying its liability upon the policy until May 12, 1919, nearly 10 months after 
the appointment of the administrator, and, excluding the time during which it was 
prevented from bringing suit by reason of the failure to appoint an administrator, 
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nearly seventeen months after the date of the policy. The plea alleged that knowl- 
edge of the falsity of the answers did not come to the defendant until July 1, 1918, 
but there were several months after its discovery of the fraud and after the ap- 
pointment of the administrator before the expiration of the year in which it might 
have filed a bill to cancel the policy. It failed to do so, and by its neglect permitted 
the incontestable period fixed by the policy, even under the construction which we 
have given it, to elapse.” 

These cases are all cited in the opinion of the court heretofore filed in this case. 

In Mutual Life Insurance Co. of New York v. Buford, 61 Okl. 158, 160 Pac. 
928, it was said: 

“‘It seems to be a well-recognized principle of insurance law that a provision 
in a contract of insurance limiting the time in which the insurer may take advantage 
of certain facts that might otherwise constitute a good defense to its liability on 
such * * * policy other than the defenses excepted in the provision itself. It 
also seems to be generally held that such a clause precludes the defense of fraud, as 
well as other defenses, and that it is not invalid on the theorv that it is against public 
policy, provided the time in which the defenses must be made is not unreasonably 
short. An examination of the following cases will show that the holding of the 
courts of this country have been * * * universally that every defense to a 
policy of insurance embraced within the terms of the “incontestable clause” is com- 
pletely lost to the insurer, if it fails to make the defense or take affirmative action 
within the time limited by the policy.’” Citing many authorities. 

It is true that in none of these cases suit was brought before the contestable 
period had expired, but they show the construction that was placed on an incon- 
testable clause, similar to the one in question, and it was held in all of them that the 
insurer must assert its claim within the period stipulated, either by affirmative ac- 
tion or by defense to a suit brought on the policy, within the contractual period. 

The incontestable clause in the policies sued on was written into them by the 
defendant itself. It was contractual, and the effect of it was to prevent the insurer 
from interposing as a defense the falsity of the representations of the insured, which 
might be fraudulent. In other words, defendant said to the insured: 

“I will take one year in which to ascertain whether your representations are 
false, and whether you have been guilty of any fraud in obtaining the contract, and, 
if within that period, I do not ascertain or discover such falsity and fraud, I agree 
to make no further inquiry into these matters, and make no defense on account of 
them.” 

There was no stipulation for a suspension of the running of the limitation for 
any reason. The right of the defendant to contest, except for. nonpayment of pre- 
miums, was, by the stipulation, foreclosed at the expiration of the period contracted 
for, notwithstanding plaintiff's suit was brought two days before the limitation ex- 
pired. The letter of defendant written on January 30, 1920, to plaintiff would indi- 
cate that it had knowledge or information of the insured’s alleged misrepresentations 
on that date, which was more than a month before the period of limitation expired, 
still it took no action to rescind the policies on that ground. 

The clause in question being merely contractual, and containing no provision for 
its suspension in the event suit should be brought by the insured within the limitation, 
we cannot read such a provision into it. Defendant was therefore precluded from 
contesting the policies at the time it filed its pleas. 

This court, in the case of Guthrie v. Indemnity Association, 101 Tenn. 643, 49 
S. W. 829, held that a contractual limitation of action contained in an insurance 
policy is not affected by the rules of law governing statutes of limitation. In that 
case the court said: 

“While it is true the original suit was dismissed for insufficient service of pro- 
cess, and not for any cause concluding plaintiff’s right of action, we are of opinion 
that the statute is wholly inapplicable in the present instance. It clearly refers to 
statutory, and not to contractual, limitations; for otherwise a statute could be made 
utterly subversive of contracts executed by parties upon the most deliberate con- 
sideration. It was held by the United States Supreme Court, in Riddlesbarger v. 
Hartford Ins. Co., 74 U. S. (7 Wall.) 258, that ‘the contractual limitation is not 
affected by the fact that a previous action, which was dismissed, had been com- 
menced within that period, and that the statute of a state which allows a party who 





Life] American Nat. Ins. Co. v. Walker. 559 


suffers a nonsuit in an action to bring a new action for the same cause within one 
year afterwards, does not affect the rights of the parties in such a case.’ This 
must be true, for, if the contractual limitation is valid, the parties are not bound 
by the. general limitation of the statute, and, for a like reason, they are not bound 
by the savings of the statute. The question is purely one of contract, and is not 
regulated by the terms of the statute. ‘The rights of the parties,’ says Field, J. 
‘flow from the contract. That relieves them from the general limitations of the 
statute, and, as a consequence, from its exceptions also.’ In Riddlesbarger v. Insur- 
ance Co., 74 U. S. (S. C., 7 Wall.) the Court said: ‘The action mentioned which 
must be commenced within the 12 months, is the one which is prosecuted to judg- 
ment. The failure of a previous action, from any cause, cannot alter the case. 
The contract declares that an action shall not be sustained unless such action, not 
some previous action, shall be commenced within the period designated. It makes 
no provision for any exception in the event of the failure of an action commenced, 
and the court cannot insert one without changing the contract.’ This view is sup- 
ported by the cases of Wilkinson v. Insurance Co., 72 N. Y. 499; Arthur v. Insur- 
ance Co., 78 N. Y. 402; Wilson v. Insurance Co., 7 R. I. 301; Insurance Co.v. Burr, 
94 Pa. St. 345; Insurance Co. v. Burr, 128 Pa. St. 386; Hocking v. Insurance Co., 
130 Pa. St. 170; Ostrander on Insurance, §§ 410, 411; 2 Beach on Insurance, §§ 
1258-1265; Joyce on Insurance, § 3205.” 
The petition to rehear will therefore be denied. 


—__ Oo 


AMERICAN NAT. INS. CO. v. WALKER. (No. 2814.) 


(Court of Civil Appeals of Texas. Texarkana. Nov. 30, 1923. Rehearing Denied 
c. 6, 1923.) 


256 Southwestern Reporter, 950. 


1. INSURANCE — GOOD HEALTH; VIOLATION OF CLAUSE REQUIR- 
wie HEALTH OF INSURED HELD VIOLATED AS MATTER 
Where a mother took out a policy on the life of her daughter who was living at 

another place without the daughter’s knowledge, the undisputed testimony of a phy- 

sician who attended the daughter after the policy was issued showing that she had 
suffered from pulmonary tuberculosis for many months prior to the insurance con- 
tract held to show violation as a matter of law of a provision requiring sound ‘health 
at the time of issuance. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—LIMITATION OF LIABILITY; LIFE POLICY LIMITING 
RECOVERY FOR DEATH WITHIN 6 MONTHS HELD LEGAL NOT- 
WITHSTANDING STATUTE. 

An insurance contract limiting recovery if insured died within six months 
from date of issuance to a certain fixed amount less than the amount recoverable 
thereafter was legal notwithstanding Rev. St. art. 4742, prohibiting issuance of life 
policies providing modes of settlement for less than face value. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Bowie County Court; O. B. Perkey, Judge. 
Action by Ada Walker against the American National Insurance Company. 
Judgment for plaintiff, and both parties appeal. Reversed and remanded. 


Wheeler & Robison, of Texarkana, for plaintiff. 
Wm. V. Brown, of Texarkana, for defendant. 


Hopces, J. The appellee as beneficiary filed this suit against the appellant to 
recover the sum of $246 alleged to be due upon an insurance pglicy issued to her 
daughter, Margarette Lee. She also sought a judgment for damages and attorney’s 
fees. Among other defenses the appellant pleaded that the insured was .not in 
good health either at the time the application for insurance was made or on the date 
when the policy was issued and delivered. Appellant also pleaded that after the 
policy had been issued and delivered, and before the death of the insured, it was 
taken up and canceled by agreement of the parties, and the premiums theretofore 
paid returned; that the appellee, as beneficiary, executed a written instrument re- 
ne. appellant from further liability on the policy. 

The court submitted only two issues to the jury; (1) Was the insured in sound 
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health at the time the policy was issued? (2) Was the release pleaded by the de- 
fendant signed by the plaintiff in the suit or by some one acting by her authority? 
The jury answered the first question in the affirmative and the second in the nega- 
tive. The court then entered a judgment in favor of the plaintiff for $123, half of 
the sum sued for, together with damages and $50 as an attorney's fee. Both par- 
ties are here complaining of that judgment. The insurance company complains be- 
cause it was held liable for any sum, mainly upon the ground that the evidence con- 
clusively showed that the insured was not in good health at the time the policy was 
issued and delivered. The appellee complains because she failed to get judgment 
for the full amount sued for. 

The material portions of the policy sued on are as follows: 

“American National Insurance Company, in consideration of the payment in 
advance of the premium mentioned in the schedule below on or before each Monday 
during the continuance of this contract, doth hereby agree, subject to the agree- 
ments and conditions below and on the reverse hereof, each of which is hereby made 
part of this contract and contracted by the assured to be part hereof as fully as if 
herein recited, to pay, immediately upon receipt of due proof of the death of the 
insured made in the manner, to the extent and upon the blanks required herein, and 
upon surrender to the home office of this policy and all receipt books, the amount 
stipulated in said schedule: Provided, however, that no obligation is assumed by 
the company prior to the date hereof, nor unless on said date the insured is alive 
and in sound health. 


; Schedule (above referred to). 
Name of Insured. | Name of Beneficiary. 
MARGARETTE LEE ADA WALKER, MOTHER 


Age next birthday. | Weekly Premium Am’t payable if death occurs within 6 
months from date hereof, $123.00. 
25 ‘years. | 15 cents. Am’t payable if death occurs thereafter, 








__ | $246.00. 


“Additional Benefits—If this policy has been in force six full months and the 
insured be between ten and seventy-five years of age and die as the result of acci- 
dental. injuries caused solely by external, violent and accidental means, producing 
visible and external marks upon the body, such death occurring within three months 
from date of said injuries, subject to all the terms and conditions of the policy, and 
if said death shall also be in no way connected or associated with any form of dis- 
ease, and did not result from military or naval service in time of war, the amount 
payable hereunder as a death claim shall be increased by 25% of the amount stipu- 
lated above and shall then amount to $309.00.” 

The evidence shows that the application for the insurance was made by the 
appellee, Ada Walker, who resided in Texarkana, Tex., and for a policy on the life 
of her daughter, Margarette Lee, who was married and then resided in Fort Worth, 
Tex. The application was upon a blank evidently prepared for the signature of the 
insured. It contains, among others, the following: 

“I hereby apply for insurance for the amount herein stated, and declare and 
warrant that the answers to the above questions are complete, correct and true to 
the best of my knowledge and belief. I agree that said answers with this declara- 
tion shall form the basis of a contract of insurance between me and the American 
National Insurance Company, and that any policy which may be granted in pursu- 
ance of this application shall be accepted subject to the terms, conditions and agree- 
ments in said policy. I further agree that no obligation shall exist against said 
company on account of this application, although I may have deposited premiums 
hereon, unless said company shall issue a policy in pursuance hereof and the same is 
delivered to me on the day it bears date, and unless on said date I am alive and in 
good health, and statement of any agent to the contrary notwithstanding.” 

The application bears the signature of Margarette Lee, but the undisputed tes- 
timony shows that it was made without the knowledge of Margarette Lee, and was 
signed either by the appellee or by some other person at her instance. It also ap- 
pears without contradiction that the appellee made all the representations concerning 
the health of the insured upon which the policy was issued. After its issuance the 
policy was delivered to the appellee, and it does not appear that her daughter, 








Life. ] Missouri State Life Ins. Co. v. Woodson et al. 561 


Margarette Lee, knew of its existence until a short time before she died in the fol- 
lowing June. The application was dated February 18, 1922, and the policy was dated 
March 6 following. 

[1] The evidence concerning the health of the insured is substantially as fol- 
lows: The appellee testified that her daughter, Margarette Lee, had been living in 
Fort Worth and had not been at home for more than a year before she returned in 
May prior to her death in the following June, and she did not appear to be in good 
health at the time she returned. A physician, Dr. Robison, was called in, and stated 
that Margarette Lee had consumption. The appellee had informed the agent at the 
time the policy was applied for that to the best of her knowledge Margarette Lee 
was in good health. Dr. Robison testified that he was called to see Margarette Lee 
about May 25, 1922, and found her in poor health. She was very much emaciated, 
and was suffering with pulmonary tuberculosis. Judging from her physical appear- 
ance and what she told him about her past sickness, he concluded that she had been 
suffering from pulmonary tuberculosis eight or ten months, and probably longer. 
She told him that she had been in ill health since October, 1921; that she had been 
living at Fort Worth, and doctors there had been visiting her and they told her that 
she had some lung trouble about Christmas of 1921, or just before. She stated that 
she had left Fort Worth about two or three weeks before witness was called in, and 
that she had been in bed sick since the latter part of January or the first of Febru- 
ary, 1922. She died about the middle of June following. From the history this 
woman gave and from her general appearance witness concluded that she was not in 
sound health either in February or in March of 1922. There is nothing‘in the record 
which tends in the least to dispute that testimony. 

[2] In view of those facts it is difficult to find a satisfactory ground for the af- 
firmative answer which the jury gave to the first question propounded by the court. 
All the evidence in the case pointed clearly to the fact that the insured was suffer- 
ing from pulmonary tuberculosis at the time and prior to the issuance and delivery 
of the policy. Great weight should be given on appeal to findings of juries upon is- 
sues of fact, but such are not to be treated as conclusive in all cases. We feel that 
in this case justice requires that this verdict be set aside and that this case be re- 
manded for a new trial. 

The remaining assignments presented by the appellant are overruled, without 
discussion. 

[3] The appellee had filed cross-assignments based upon the refusal of the court 
to render a judgment for the full amount sued for. As supporting her right to such 
a Lao counsel refer to article 4742 of the Revised Civil Statutes, which pro- 
vides that— 

“No policy of insurance shall be issued or delivered in this state, or be issued 
by a life insurance company incorporated under the laws of this state, if it contains 
any of the following provisions: * * * 3. A provision for any mode of settle- 
ment at maturity of less value than the amounts insured on the face of the policy, 
plus dividend additions, if any, less any indebtedness to the company on the policy, 
and less any premium that may, by the terms of the policy, be deducted,” etc. 

That article we think has no application to a policy of this kind. Here the 
face of the policy provided that, if the insured died within six months from the date 
of the policy, the benefit was limited to $123. The contract is one which the par- 
ties had a legal right to make. It does not contravene any statute or rule of public 
policy. We conclude that the court did not err in ruling upon that question. 

For the reasons stated, the judgment will be reversed, and the cause remanded. 


~~ 


MISSOURI STATE LIFE INS. CO. v. WOODSON er at. (No. 8900.) 


(Court of Civil Appeals of Texas. Dallas. Nov. 17, 1923. Rehearing Denied 
Dec. 15, 1923.) 


256 Southwestern Reporter, 988. 


5. INSURANCE—POWERS OF GENERAL AGENT STATED. 

Where D. was defendant’s general agent, he possessed authority to do all the 
acts connected with the business of soliciting insurance, and taking applications 
therefor and within the actual or apparent scope of that authority, his acts, omis- 
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sions, representations, promises, and agreements with insured as to the kind of 
policy the latter proposed to apply for were those of the insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 88, 129.) 
6. INSURANCE—AGENT’S KNOWLEDGE OF INSURED’S INTENTIONS 

HELD IMPUTABLE TO INSURER. 

Knowledge of insurer’s agent of deceased’s intentions and understanding with 
the agent expressed in negotiations attending the application for a policy held im- 
putable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 


7. INSURANCE—KNOWLEDGE OF INSURER’S AGENT OF CONDITIONS 
UNDER WHICH DECEASED PURCHASED POLICY HELD IMPUT- 
ABLE TO INSURER. 

Where deceased’s proposition to defendant's authorized agent was for a policy 
without double indemnity if the company should issue it after declining one with 
double indemnity, that proposition was made to the agent’s company, notwithstanding 
the agent failed to embrace it in the written application, because he thought it was 
unnecessary to do so, so that, when the policy without the double indemnity was is- 
sued, the imputation prevailed that the company then knew that the proposition made 
by deceased applied to the policy issued. 

(For other cases, see Insurance, Dec. Dig. § 95.) 


8. INSURANCE—DELIVERY; POSSESSION OF POLICY BY INSURER’S 
AGENT HELD EQUIVALENT TO ACTUAL DELIVERY TO INSURED. 
Though an insurance agent cannot act for both parties in making a contract, 

after stipulations in the negotiations involving the making and acceptance of an 

offer are passed, the agent may retain possession of the policy as custodian of the in- 
sured, and his possession under such circumstances is tantamount to actual delivery 
of the policy to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

‘9. INSURANCE—INSURER’S AGENT RECEIVING POLICY HELD IT AS 
CUSTODIAN OF INSURED. 

Evidence held to show that the policy received by insurer’s agent was held by 
him as custodian of insured 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


10. INSURANCE—DELIVERY; EVIDENCE HELD TO SHOW ACCEPT- 

ANCE AND DELIVERY OF POLICY TO INSURER. 

Where deceased’s application to insurer’s agent was a proposition for the pre- 
cise policy issued and delivered to the agent by his principal, evidence held to show 
an acceptance of insured’s offer and delivery of the policy to him. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


11. INSURANCE — AGENCY; INSURED LED BY AGENT TO BELIEVE 
APPLICATION WAS SUFFICIENT HELD NOT BOUND BY UNDIS- 
CLOSED LIMITATIONS AND INSTRUCTIONS TO AGENT. 

Where insured was led to believe by insurer’s agent that insured’s application suf- 
ficed for the policy requested and sent to the agent, insured could not be bound by 
undisclosed iimitations and instructions imposed by insurer upon its agent, where 
insured knew nothing of those limitations and instructions. 

(For other cases, see Insurance, Dec. Dig.. § 91.) 

12. INSURANCE—ESTOPPEL; INSURER HELD ESTOPPED FROM DE- 
NYING LIABILITY ON POLICY. 

Where delivery of a policy to insurer’s agent made the agent insured’s custo- 
dian, but actual manual delivery of the policy was defeated by agent’s neglect to 
execute private instructions given him, of which insured had no knowledge, both with 
reference to the application for and the delivery of the policy, insurer was estopped 
to deny liability. 

(For other cases, see Insurance, Dec. Dig. § 141[11].) 


Appeal from District Court, Dallas County; E. B. Muse, Judge. 
Action by Anna B. Woodson and others against the Missouri State Life Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 
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Phillips, Townsend & Porter, of Dallas, for appellant. 
Cockrell, McBride & O’Donnell, of Dallas, for appellees. 


Hamitton, J. In August, 1918, James M. Woodson, Jr., applied for a 10-pay 
life insurance policy in the Missouri State Life Insurance Company, the amount of 
the policy applied for being $12,500. The application was taken by J. F. Duncan, 
appellant’s general agent. Duncan went to a farm near Plainview on August 2. 
1918, accompanied by A. G. Hemphill, for the purpose of discussing a life insurance 
transaction with some person other than Woodson. While Duncan and Hemphill 
were discussing insurance with the party whom they had called upon for that pur- 
pose, Woodson came up in an automobile on his way to a nearby irrigation pump 
station. Duncan engaged him in a conversation concerning life insurance, and the 
discussion resulted in Woodson’s signing an application, which contained a request 
for double indemnity in case of accidental death. The transaction was had in the 
presence and hearing of Hemphill, and he and Duncan were the only witnesses who 
testified concerning it below. The evidence given by each substantially corroborated 
that of the other in most material respects. The application was filled out by Dun- 
can, the general agent, on a blank form of application supplied for the purpose of 
the company. The application contained a printed clause as follows: “I hereby 
request (this space is for special Fagg such as preliminary insurance, is- 
suance of separate policies, etc.).” In the blank space immediately following the 
word “request” in this sentence were inserted the words “issue double indemnity 
rider.” The form, which was that usually and generally provided and used for all 
applications, was signed by Woodson. He executed his notes for the first premium 
on a policy with the double indemnity rider attached, and delivered them to Duncan 
when the latter took his application. Duncan had authority from appellant to ac- 
cept such notes upon his own responsibility. The application was forwarded to the 
company, and the premium notes also passed into its hands. Woodson stood the re- 
quired medical examination, and it was satisfactory to the company. 

At the time Duncan forwarded the application to appellant he wrote appellant 
a letter, requesting that it send along with the 10-pay policy a 20-pay policy also, 
and advising that one or the other of them would be delivered to Woodson. Wood- 
son had not applied for any policy except the 10-pay policy, and the 20-pay policy 
had not been mentioned in the transaction with Woodson, who did not then know 
that Duncan had requested that both policies be forwarded. When the application 
was received, a 10-pay policy without the double indemnity rider attached to it and 
a 20-pay policy without such rider were made up, and mailed to the agent at Plain- 
view. Each policy thus mailed was accompanied by a new application filled out in 
duplicate. The terms of that for the 10-pay policy were precisely the same as those 
contained in the original application signed by Woodson, except that the words 

“issue double indemnity rider” were not inserted as they were in the original ap- 
plication, and the stated premium was less. The application for the 20-pay policy 
which accompanied it was also the same as that signed by Woodson when he made 
application for the insurance, except as to the statement of the kind of policy and 
the amount of premium. When appellant mailed these policies with the accompany- 
ing applications to Duncan, it also sent him, over its assistant secretary’s signature, 
the following letter: 

“August 15, 1918. 

“Mr. J. F. Duncan, Jr., General Agent, Plainview, Tex. Dear Sir: We inclose 
herewith policies Nos. 184523 and 184524 on the life of James M. Woodson, Jr. 
These policies have been issued as alternatives, and only one of them is to be de- 
livered. The other is to be returned to this office for cancellation. Before delivery 
of either of these policies, kindly have the attached new applications properly signed 
and witnessed, and return to us. There are copies of these new applications at- 
tached to the policies which should also be properly signed and witnessed. The ad- 
ditional insurance requested in your letter of the 2d inst. you requested a 20-pay life 
with guaranteed paid-up additions, and, in accordance with our war bulletin, you 
will note we cannot issue that kind of policy on account of applicant’s being in the 
draft age. Therefore we are issuing this policy as a 20-pay life annual dividend. 


“Yours very truly, 
“[Signed] W. M. Donnelly, 
“Assistant Secretary.” 
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Duncan never spoke to Wcodson about any policy other than the 10-pay life, the 
kind for which he made application until several days after he had taken his medical 
examination pursuant to obtaining the policy under the application he made as above 
stated. Several days subsequent to that event, Woodson was in Plainview, and met 
Duncan. At that time Woodson indicated to Duncan that he was contemplating 
leaving that vicinity and removing to Arizona. He stated that he did not know 
just when he would leave, but that it would be soon, and that he did not know defi- 
nitely where he would go. Duncan told Woodson that he wanted to have a talk 
with him, and invited him to his office. Hemphill, it seems, was present at the time 
Duncan requested Woodson to go to the office with him for the purpose of a con- 
versation, and the three went together. Upon arriving at the office Duncan disclosed 
to Woodson for the first time that he had taken the liberty of ordering an alternate 
policy, the 20-pay policy, and entered into an elaborate discussion of its merits for 
the purpose of persuading Woodson to accept it instead of the 10-pay for which he 
had made application. It appears from Duncan’s testimony that the controlling reason 
which prompted him to make the request to his company for the alternate policy 
and which also prompted him to attempt to induce Woodson to accept it was that 
he could realize for his commission a greater per cent. of the first premium, and 
perhaps render the payment of premiums easier on Woodson. While in his office 
he and Woodson together examined a specimen policy containing the 20-pay plan 
which he was attempting to sell to Woodson. After a lengthy discussion of the 20- 
pay life policy, Woodson stated that he would go over it when it came, if it ar- 
rived before he left Plainview, and that, if, after he had examined it, he liked it 
better than the 10-pay policy for which he had made application, he would accept 
it instead of the 10-pay policy, which Duncan, the general agent, advised him he 
could send back for cancellation if he decided to take the 20-pay. Following this 
event, it seems that no further conversations of any importance ever took place be- 
tween Duncan and Woodson until the day of the latter’s departure arrived, although 
Duncan had seen Woodson two or three times in the interim between the date of 
taking the application and that day. In the morning of that particular day Wood- 
son, contemplating leaving in the afternoon, it seems, called on Duncan to inquire if 
the policy for which he had made application had been received by Duncan. In re- 
sponse to this inquiry he and Duncan, again accompanied by Hemphill, the Midland 
Life agent, went to the post office to ascertain if the policy had arrived. It appears 
that Hemphill had also written Woodson a policy in the Midland Life, and Woodson 
was inquiring as to whether this policy had arrived as well as that in the Missouri 
State Life. Finding that neither one of the policies had arrived, he stated to Dun- 
can that he did not know where he was going to be, but that he would be somewhere 
in Arizona, and requested Duncan to hold for him the policy for which he had ap- 
plied in the Missouri State Life as well as that for which he had applied in the 
Midland Life until he sent his address, at which time Duncan should forward them 
to him. Duncan’s testimony in this connection was as follows: 

“He (Woodson) was inquiring about his policies, not only in the Missouri State 
but the other from the Midland Life, and neither one of them had arrived. He 
did not know where he was going to be; he said he didn’t know where he would 
be, he thought he would be somewhere in Arizona, and when the policies came to 
hold them until he sent his address and then forward them to him.” 

At that time Duncan told him that he was going to forward the 20-pay policy 
for Woodson’s inspection. Woodson agreed that he could do so. In this same con- 
versation, accordng to Hemphill’s testimony, Duncan was endeavoring to induce 
Woodson to accept the 20-pay policy, and, according to Hemphill’s testimony, Wood- 
son, in the course of the discussion, inquired of Duncan about his 10-pay policy, and 
asked when it would be effective. Duncan replied that it would not be effective 
until it was issued by the company. To this Woodson responded, advising Duncan 
that he was leaving Plainview the following day, and requesting Duncan to hold the 
policy for him until he was located and had notified Duncan of his post office ad- 
dress. Duncan agreed to hold the policy for Woodson until the latter advised him 
where to send it. 

Hemphill further testified that Duncan assured Woodson that the 10-pay policy 
would be effective when issued by the company, and that “that was the purpose of 
getting his permission to hold it for him. * * *” After the 10-pay policy and 
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the 20-pay policy were received by Duncan, together with the respectively attached 
applications which the company advised Duncan to have Woodson sign in the case 
of whichever policy Duncan delivered to him, Woodson sent Duncan a postal card 
giving his address as Miami, Ariz. To the address thus given Duncan mailed the 
20-pay policy, accompanied by a letter with reference to it, and advising Woodson 
that he had given him credit on one of his notes for the difference between the pre- 
mium on this policy and the total amount of the notes. The 10-pay policy itself was 
not mentioned in this letter, nor did Duncan in any way refer to having received it. 
A few days after receiving the 20-pay policy and the letter from Duncan which ac- 
companied it, Woodson mailed to Duncan the following letter: 
“Miami, Ariz., Oct. 4, 1918. 

“Dear Jim: Policy received this afternoon. Now, before I sign up anthing, I 
want said policy to be understood by us both. $390.88 is full amount that I pay 
company each year on 16th day of August. Correct. There is no double indemnity 
with this policy as to [far as] I can see, and why is that, and can I have double in- 
demnity. with said policy? 

“Heard from my father in regards to my insurance with Southwestern Com- 
pany, and it’s in his name, which he took out on his life when I became 21 years 
old. So correct that with your company. My mistake, but that’s the way I under- 
stood Dad when he said he took out more insurance for me. Hoping to hear from 
you as early as possible in regard to this matter. At first it was 10-year policy, then 
15, and received a 20-year policy. Have you any 50-year policies? What’s the 
trouble with old man Hemphill. Wishing you health and happiness from 

“[Signed] J. M. Woodson, Jr.” 

In response to the above-copied letter Duncan wrote to Woodson, under date of 
October 21, 1918, and this letter was returned to him undelivered. Woodson died 
with influenza October 27, 1918, without ever having been advised that the 10-pay 
policy had been received by Duncan, and without any knowledge that the company 
had requested Duncan to obtain his signature to the new application which accom- 
panied it. When Duncan learned of Woodson’s death, he mailed the 10-pay policy 
to the company for cancellation and the company tendered the notes to the bene- 
ficiary named in the policy, who is the plaintiff in this case. She declined to receive 
them, returned them to the company, and tendered payment of them, which the 
company declined to accept. 

Wher the application for the 10-pay policy was made by Woodson, he stated to 
Duncan, the general agent, that he desired a policy with the double indemnity fea- 
ture, but that, if appellant would not issue it, he would accept the policy without it. 
He was slightly lame in one limb. His lameness was noticed by. Duncan in the 
course oi the transaction in which the latter obtained the application. Duncan in- 
quired as to the cause of the lameness, and Woodson informed him that it was 
caused by infantile paralysis. Duncan explained to him that on account of this 
circumstance appellant probably would not issue to him a policy with double in- 
demnity rider attached to it, and it was in that connection and in response to that 
suggestion made by Duncan that Woodson stated to him a 10-pay policy without the 
double indemnity rider would he acceptable to him. 

Hemphill testified that, after Duncan explained to Woodson that appellant com- 
pany probably would not issue the policy with the double indemnity feature attached, 
and had discussed the matter with Woodson, praising his company, and telling him 
how proud he should be to get this policy, Woodson finally said, “Well, I will take 
the policy with the companv if it comes without the double indemnity.” Duncan 
testified, in effect, that Woodson told him he would accept the policy without double 
indemnity. 

Duncan testified that he held the 10-pay policy on his desk after he received it 
until November 4, 1918, when he returned it to the company, and that he was 
holding it for Woodson. He also testified that there was no difference between the 
10-pay policy Woodson told him he would accept at the time he gave his application 
and the 10-pay policy received by Duncan from the appellant. Duncan testified 
that both he and Woodson considered that the latter had bought the 10-pay policy, 
and that he, Duncan, was holding it for him with the understanding that in the event 
Woodson decided to accept the 20-pay policy which Duncan was endeavoring to 
deliver to him, after inspection, the 10-pay policy would be canceled. Duncan testified 
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that, while Woodson stated he would accept the 10-pay policy without the double 
indemnity feature, he did not indicate this in the application sent to the company, 
because it was unnecessary to do so. The foregoing comprehends the essential ele- 
ments of the facts necessary to be stated as a basis for the conclusion this court ex- 
presses as to their legal consequence. 

Proof of claim having been made by appellee, the beneficiary in the 10-pay 
policy, as well as in the 20-pay policy which the agent sought to deliver to Jas. M. 
Woodson, Jr., and appellant having declined to receive the proofs of claim or 
recognize any liability, and having refused to accept payment of the premium tendered 
by appellee, appellee filed suit, pleading that appellant had executed and delivered 
to Jas. M. Woodson, Jr., on August 16, 1918, the 10 pay policy hereinabove mentioned, 
whereby Jas. M. Woodson, Jr.’s, life was insured in the sum of $12,500, payable 
upon his death to appellee as beneficiary. It was alleged that, if the plaintiff (ap- 
pellee) should be mistaken in this allegation, then, on the same date, appellant ex- 
ecuted and delivered to Jas. M. Woodson, Jr., the 20-pay policy above mentioned, 
by the terms of which it insured his life in said sum of $12,500, payable upon his 
death to appellee as beneficiary. All other allegations essential to recovery upon 
the allegations with reference to either of the described policies were set forth in 
the petition. 

Among other defenses appellant pleaded that each of the policies recited that it 
was issued in consideration of a written application, copy of which was attached, 
and that the policy in each instance expressly provided that it and such written ap- 
plication constituted the entire contract; and it was alleged that, since neither of 
the written applications sent with the policies was signed by Woodson, who ex- 
pressly refused to sign either one and accept the policy tendered, there was never 
any agreement between him and appellant. In response to this feature of the an- 
swer appellee pleaded estoppel, based upon the facts above set out with reference 
to the transactions between Woodson and Duncan. 

The case was submitted to a jury upon special issues. The issues and their re- 
spective answers are as follows: 

“(1) Did J. M. Woodson, Jr., tell Duncan, the general agent of the defendant 
company, at or subsequent to the time he made application through him for a 10- 
pay life policy in the defendant company, and requested that same be issued with 
the double indemnity feature that, if the defendant company would not issue said 
10-pay life policy with such double indemnity feature as requested, he, Woodson, 
was willing to accept a 10-pay life policy without such double indemnity feature? 
Answer yes or no. Answer: Yes. 

“(2) When Duncan received from the defendant company the 10-pay life 
policy without the double indemnity feature, did he retain and hold same for Wood- 
son pursuant to an agreement between himself and Woodson that he would keep 
the same for Woodson, awaiting information from Woodson as to where to send it? 
Answer yes or no. Answer: Yes. 

“(3) What is the amount if any, of a reasonable attorney's fee to the plaintiff 
for the prosecution of this suit? Answer: $2,500.” 

[1] By special exception appellant demurred to the petition, on the ground that 
its allegations disclosed a misjoinder of causes of action, and that the allegations 
constitute an assertion of right of recovery upon two separate and independent con- 
tracts of insurance inconsistent with and repugnant to each other The exception 
of which the above constitutes the substance having been overruled, the action of 
the court in this respect is complained of, and it is contended by appellant that, this 
asserted frailty in the pleading having been challenged bv the special exception, the 
court should have required appellees to select which of the alleged causes of action 
they would prosecute in conformity with the prayer of the paticular pleading com- 
prising the above designated special exception. 

We do not think the petition is subject to the criticism thus brought forward 
and presented to us. It is not a pleading which invokes a right of recovery upon two 
causes of action. On the contrary, it embraces only allegations looking to an al- 
ternative recovery in the event the facts to be adduced upon the trial sustain the al- 
legations as to the second alleged contract rather than that alleged in the first place. 
The pleading, as we view it, does not comprise two separate and independent suits, 
but only allegations to the effect that, if the particular set of facts to be proffered 
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failed to maintain the one, then, in such event, they would support the other. A 
right to recover only upon one contract is disclosed in the pleading. The petition is 
not so framed as to permit of a recovery upon both of the alleged contracts. Ac- 
cordingly, while the suit alleges that two different insurance policies were issued and 
delivered, each of which is described as a binding contract, the one is alleged to ex- 
ist only in the alternative case that the evidence will establish it instead of the other. 
Such being the case, we do not think it violates any rule against multifariousness or 
misjoinder. Compton v. Ashley (Tex. Civ. App.) 28 S. W. 223; Floyd v. Patter- 
son, 72 Tex. 207, 10 S. W. 526, 13 Am. St. Rep. 787. 

[2, 3] The agent Duncan, whose deposition was taken by appellees, was asked 
by deposition the following question: 

“Please explain in detail the difference, if any, the features between the 10- 
year pay policy said Woodson told you he would accept at the time he gave you his 
application and the 10-year pay policy received by you from said Missouri State 
Life Insurance Company on his life. Did or not said 10-year pay policy received 
by you for him contain the features said Woodson stated to you he would accept?” 

To which question the witness answered in these words: 

“No difference.” 

Appellant made objection to the admission of the answer, on the ground that 
it merely embodied a conclusion and opinion of the witness, and that, since the poli- 
cies were in writing, they, themselves, would be the best evidence of their own con- 
tents, and that the testimony tended to vary and contradict the terms of written in- 
struments. The objection was overruled, and this action is assigned as error, and 
the assignment is made the basis of a proposition presenting complaint against the 
admission of the deposition for the reasons assigned as above indicated. 

If there was any error in the ruling complained of, it would not, considered in 
connection with the whole record, justify disturbing the judgment. The policy itself 
was admitted in evidence, and was before the jury for its inspection. Under the un- 
disputed evidence the policy which was sent to Duncan for delivery, and that which 
was contemplated in the written application sent to the company, were precisely the 
same, except that to the latter would have been attached the double indemnity rider, 
while it was omitted from the former. Duncan's testimony that there was no dif- 
ference between the policy Woodson told him he would accept at the time he gave 
his application and that which was sent in response to the application for delivery 
by the agent is but a statement that the 10-pay policy applied for was in terms the 
same as that in evidence. According to Duncan’s testimony, which was not con- 
troverted, the double indemnity feature was not incorporated in the body of the poli- 
cies which were issued carrying this feature, but it was expressed only in what is 
termed a “double indemnity rider.” The record as a whole conclusively shows, in- 
dependent of this answer, that the only difference between a policy providing for 
double indemnity insurance in case of accidents and a policy without this feature 
was that the double indemnity provision was contained in a rider attached to the 
ordinary 10-pay life policy issued by the company, which, as above stated, was be- 
fore the jury. Even, if it be conceded in this connection that the policy applied for 
was only one with the double indemnity, still there is no suggestion that there was in 
fact any other difference between the policies, and, it being conclusively shown that 
the double indemnity feature requested in the written application would be em- 
bodied in a rider merely attached to the policy, testimony descriptive of the rider, 
together with identification of the policy as being otherwise the same as that in the 
record, properly identified that contemplated in the application. The policy with 
the double indemnity could not be offered in evidence, because it was not made up. 
No harm appears to have been done appellant to justify a reversal of the case upon 
the ground assigned in this connection, and the assignment is overruled. 

[4] Error is assigned, because the court admitted in evidence, over objection 
duly made by appellant, certain printed notices which seem to have been mailed by 
it to Jas. M. Woodson, Jr. The ground of this complaint is that there was no evi- 
dence that these notices were mailed by appellant, or with its knowledge and con- 
sent, and that they appeared, under the proof, to have been received long after it 
had denied liability under the policies sued upon. The evidence discloses that the 
notices related to the 20-pay policy mailed by Duncan to Woodson at Miami, Ariz., 
for his inspection, and no question of liability under this policy was submitted to the 
jury. Accordingly, if it be conceded that error was committed in the admission of 
the evidence, then it clearly appears to have been harmless. 
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What we have said above with reference to assignments of error attacking the 
pleadings and the admission of evidence disposes of every feature of the appeal 
necessary to be specifically noticed, except the comprehensive proposition that judg- 
ment was improperly entered against appellant, because the evidence conclusively 
establishes that no completed contract between appellant and Woodson was ever ef- 
fected upon which to predicate liability. Various propositions are presented by ap- 
pellant in support of this legal conclusion, all of which propositions are so related 
each to the other that separate discussions of them are not required, and they will 
be disposed of by our statement of our view as to whether or not the evidence as a 
whole is susceptible of sustaining the conclusion that Woodson embodied in his pro- 
position made to the general agent at the time the application was obtained, of 
which the subsequent acts of appellant and Duncan in connection with the transac- 
tion can be said to constitute a complete acceptance. 

The evidence supports the conclusion that the facts were as expressed in the 
following statement: Woodson applied for a 10-pay policy without a double in- 
demnity feature, subject to the company refusing to issue it with this feature. The 
agent, without any fault of Woodson’s failed to disclose this proposition to the com- 
pany, because he regarded it as unnecessary. The company, declining to issue a pol- 
icy with the double indemnity feature, as Duncan’s explanation to Woodson was 
calculated to cause him to expect, issued one without it, and placed it in the agent’s 
hands for delivery to Woodson, with the request that the agent have Woodson sign 
another application which accompanied it, embodying the precise alternative pro- 
position already made by him and met in the policy issued, although such proposi- 
tion was not disclosed to the home office by the agent. Duncan regarded himself 
as custodian of the policy for Woodson, holding it for him while endeavoring to 
substitute for it the 20-pay policy. Woodson had specifically requested Duncan to 
retain custody of it for him, and Duncan had agreed to comply with the request. 
Woodson was never advised that his signature to the new application was desired, 
and, as stated, it was but a copy of that which he had already signed, except that 
the double indemnity request was omitted from it. 

[5-7] Duncan being a general agent, possessed the authority to do all the acts 
connected with the business of soliciting insurance and taking applications therefor 
(second C. J. 427; Joyce on Insurance, § 472), and, within the actual or apparent 
scope of that authority, his acts, omissions, representations, promises, and agree- 
ments with Woodson as to the kind of policy the latter proposed to apply for were 
those of his principal. His knowledge of Woodson’s intention and understanding 
with him expressed in the negotiations attending the application is to be imputed to 
appellant. According to the evidence, Woodson’s proposition to Duncan was for a 
policy without double indemnity, if the company should issue it after declining one 
with such double indemnity. This proposition when made to Duncan as appellant’s 
agent for the purpose of obtaining insurance was made to appellant, regardless of 
the fact that Duncan failed to embrace it in the written application, because he 
thought it unnecessary to do so. So, when the policy recovered upon was issued, 
the imputation must obtain that appellant then knew’ the proposition made by Wood- 
son to Duncan applied to this policy. Ins. Co. v. Chamberlain, 132 U. S. 304, 10 
Sup. Ct. 87, 33 L. Ed. 341; Kelly v. Troy Fire Ins. Co., 3 Wis. 254; Smith v. Ins 
Co., 89 Pa. 287; Biddle on Insurance, § 1063; Joyce on Insurance, § 427; May on 
Insurance, § 144¢. 

[8, 9] After receipt of the policy by the agent, he, under the facts, held it as 
custodian for Woodson, his possession being equivalent as a matter of law to pos- 
session by Woodson under actual manual delivery of it to him, unless the instruc- 
tion given the agent to obtain Woodson’s signature to the applications which accom- 
panied the policy before making delivery so qualified Duncan’s possession as to ren- 
der his custody a holding for the company instead of for Woodson, subject to the 
latter’s signing the new application as an acceptance of a counter proposition. Un- 
der the authorities which we think should be applied as controlling, we are of the 
opinion that Duncan must be regarded as the custodian of the policy for the insured. 
Although an insurance agent cannot act for both parties in making the contract of 
insurance, still, after those stages in the negotiations involving the making and ac- 
ceptance of an offer are passed, the agent may retain possession of the policy as cus- 
todian of the insured, and his possession of it under such circumstances is tant- 
amount, in its binding effect, to actual delivery of the policy to the insured. 

[10, 11] Since Woodson’s proposition made to Duncan comprehended an offer 
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to accept the very policy forwarded to Duncan, and as his conduct and assurance, 
which were within the general scope of his authority in the matter, were those of 
appellant, we think must be held that the issuance and delivery of the policy to 
Duncan was an acceptance of Woodson’s proposition under the circumstances, rather 
than a counter proposition depending for acceptance upon Woodson’s signing an- 
other application. The old application was a proposition made to appellant for the 
precise policy issued and delivered to Duncan, and, under the facts of the case, 
when the policy was issued and forwarded to Duncan, there was an acceptance of 
the offer and a delivery of the policy to the insured. At most, the requirement made 
of the agent to have Woodson sign the new applications was formal rather than 
substantial. He had already met all the requirements necessary to satisfy appel- 
lant to assume the risk. He had given all desired information, delivered acceptable 
premium notes, passed the examination, and was in good health at the time the pol- 
icy came into Duncan’s possession. Woodson was led to believe by Duncan that 
the application signed by him sufficed for the purposes of this very policy, and he 
could not be bound by undisclosed limitations and instructions imposed by appellant 
upon its agent, of which limitations and instructions he knew nothing. An abun- 
dance of time was available to Duncan within which to make actual delivery of the 
policy to Woodson and inform him of appellant's desire to have him sign the new 
applications, but, instead of doing this, Duncan withheld all information from Wood- 
son as to the arrival of the policy with the new application to be signed while he un- 
dertook to make delivery of the 20-pay policy. 

On appellant’s contention that the policy did not go into effect and become a 
binding contract because the new application forwarded to Duncan was never signed 
by Woodson, we regard the case of Amarillo National Life Ins. Co. v. Brown, to 
be particularly upon the point. In that case application for a certain kind of policy 
was made and signed by the insured. Upon receipt of the application, the general 
office, after investigation of the risk, declined to issue the particular kind of policy 
applied for but did issue and forward to the general agent, who took the applica- 
tion, a policy covering a shorter period of premium payments, and requiring greater 
annual payments. This policy was held several days in the office of the agent, who 
lived a great distance from the insured’s place of residence. Finally, by telephone, 
the agent communicated with the insured, and explained to him that the policy ap- 
plied for had been refused by the company, and that that which had been sent to 
the agent had been ‘substituted for that applied for, and the matter was explained 
to the insured by the agent in the telephone conversation. The insured replied in 
response to the agent’s explanation of the change ‘that it was all right, and he re- 
quested the agent to keep the policy for him until he came for it, stating that he 
would pay the additional premium when he called for the policy. Thereupon the 
agent deposited the policy with his private papers in a bank. The policy sent out 
was accompanied by a new application to be signed as in the instant case. The in- 
sured died without ever having signed the application, and without ever having the 
substituted policy in his possession. The application signed in that case embodied 
a provision to the effect that no statement made by or to any person should bind 
the company or affect its rights, unless such statement was written into the appli- 
cation. The policy issued in that case contained a provision to the effect that the 
policy and applications should constitute the entire contract, which could not be 
waived or altered in any respect, except by the written agreement of the company 
signed by the president or secretary, whose authority for such purpose could not be 
delegated. In a very able opinion by the Court of Civil Appeals at Amarillo it was 
held that under these circumstances the insurance company was estopped to assert 
that the policy was not effective on the ground that no application for it was signed 
by the insured. Amarillo National Life Ins. Co. v. Brown, 166-S. W. 658 (writ of 
error denied by the Supreme Court). 

The views above expressed also find support in the following authorities: Kim- 
bro v. Life Ins. Co., 134 Towa, 84, 108 N. W. 1025, 12 L. R. A. (N. S.) 421; Unter- 
harnscheidt v. Life Ins. Co., 160 Iowa, 223, 138 N. W. 459, 45 L. R. A. (N. S.) 743; 


ey Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 


[12] The record as a whole disclosing that delivery to the agent made him 
Woodson’s custodian, and that actual manual delivery of the policy to the insured 
was defeated by the neglect and omission of the agent to execute private instruc- 
tions given him, of which the insured had no knowledge, both with reference to the 
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application for and the delivery of the policy, we are of the opinion that appellant 
is now estopped to deny liability. The findings of the jury being. sustained by the 
record, the judgment of the court below ought not to be disturbed. Accordingly it 
is affirmed. 
Affirmed. 
~~ 


MERCHANTS’ LIFE INS. CO. v. CLARK. (No. 2802.) 


(Court of Civil Appeals of Texas. Texarkana. Dec. 6, 1923. Rehearing Denied 
Dec. 13, 1923.) 
256 Southwestern Reporter, 969. 
1. INSURANCE—POLICY NOT FORFEITED BY NONPAYMENT OF PRE- 

MIUM DURING DISABILITY. 

In a life insurance policy, providing that, if insured became totally disabled, in- 
surer would pay certain sums, and that payment of premiums would be waived dur- 
ing any period in which insured was entitled to such benefit, where insured became 
disabled within the meaning of the policy before due date of a premium, the provi- 
sion that insurer waived payment of premium while insured was disabled operated 
to relieve insured from payment, and failure to notify insurer of such disability for 
more than 31 days thereafter did not forfeit the policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


3. INSURANCE — DEMAND HELD SUFFICIENT TO INVOKE STATUTE 
ALLOWING DAMAGES AND ATTORNEY’S FEES FOR FAILURE TO 
PAY LOSS IN 30 DAYS. 

In an action of a life policy, evidence of a letter from plaintiff’s attorney advis- 
ing insurer that plaintiff held the policy, and that she duly presented her claim for 
payment, and asking for proper blanks for claim, held sufficient demand to invoke 
Vernon's Sayles’ Ann. Civ. St. 1914, art. 4746, allowing damages and attorney’s fees 
for insurer’s failure to pay loss within 30 days. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE—DEMAND HELD SUFFICIENT THOUGH NOT FOR SPE- 
CIFIC SUM. 

Where insurer knew when it read the letter from plaintiff's attorney that the 
demand therein was for the payment of the sum it had agreed to pay, if insured 
became disabled within the meaning of the policy, such demand was sufficient to 
invoke Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4746, though it was not for a spe- 
cific sum. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


6. INSURANCE—ATTORNEY’S FEES; JURY NOT WITHOUT EVIDENCE 
TO JUSTIFY ALLOWANCE OF REASONABLE ATTORNEY’S FEE 
FOR COLLECTING LOSS. 

In an action on a life insurance policy, where there was evidence showing that 
the attorneys had undertaken collection of the claim before suit and failed, plead- 
ings signed by attorneys were before the jury, who saw the attorneys conducting 
the trial, and testimony of three attorneys that they knew what would be a reasona- 
ble fee in cases of that character, there was not an absence of evidence to justify 
allowance of a reasonable fee. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from District Court, Montague County; C. R. Pearman Judge. 
Action by Mrs. Gertrude Clark against Merchants’ Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


The suit was by appellee, the beneficiary named in an insurance policy issued by 
appellant to James G. Clark, appellee’s husband, June 21, 1920. By the terms of the 
policy, appellant was to pay appellee $5,000 “upon the receipt of due proof” of said 
Clark’s death; or in lieu thereof, on conditions specified, was to pay appellee $10,- 


“in the event of the death of the insured being caused directly and independently of 
all other causes by bodily injuries effected exclusively by external, violent, and ac- 
cidental means (murder and suicide while sane or insane excepted), provided said 
death occurs within 60 days after such injuries are incurred;” 

or “in lieu of the foregoing’ was— 
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“to pay the insured hereunder in 20 annual installments of $250 each, upon receipt 
of written request of the insured with a legal waiver of all other benefits hereunder, 
and due proof of the following injuries or disability occurring before the insured 
reaches the age of 60 years, and during the period (20 years) premiums on this pol- 
icy are to be paid, viz.: (a) The total loss of sight of one eye; or (b) the sever- 
ance of one hand at or above the wrist; or (c) the severance of one foot at or 
above the ankle; or (d) if the insured should become totally and permanently dis- 
abled to such an extent as to render it impossible for him to engage in any gainful 
occupation whatever. The first installment of the above benefit will be paid imme- 
diately upon receipt of due and satisfactory proof of such total and permanent dis- 
ability, or of any such injuries as above defined. Payment of premium will be 
waived by the company during any period in which the insured is entitled to this 
benefit. If the insured should die before all of said 20 installments have been paid, 
the total amount of the remaining installments will be paid in one lump sum of (to) 
the duly designated beneficiary, immediately upon receipt of due proof of death of 
the insured. * * * If the total and permanent disability referred to is from 
causes other than the entire and irrevocable loss of an eye, a hand or a foot, such 
disability must be such that there is neither then nor at any time thereafter any 
work, occupation, or profession that the insured can sufficiently do or follow to earn 
any wages, compensation or profit, and the insured must furnish from time to time 
evidence satisfactory to the company of continued total disability; and if the insured 
shall recover from such total disability sufficiently to enable him to engage in any 
gainful occupation he shall thereafter resume the payment of full premiums on the 
next succeeding due date of premium, and the installments already paid shall reduce 
to that extent the amount of insurance in force.” 

In her petition appellee alleged that the policy was in force May 15, 1921, 

“at which time the said James G. Clark was afflicted with a mental derangement 
which deprived him of all reason and which wholly incapacitated him to engage in 
any gainful occupation whatever, and he, the said James G. Clark, did continue to 
remain in such condition until on or about August 27, 1921, at which time he de- 
parted this life.” 

She further alleged that Clark— 

“became totally and permanently disabled to such an extent as to render it impos- 
sible for him to engage in any gainful occupation whatever, ‘by reason of being af- 
flicted as hereinbefore alleged, which said affliction befell him before he had reached 
the age of 60 years, and while the life insurance policy as aforesaid was in force and 
effect, it being at the time when the premiums due thereon had been paid, and it 
also being at the time during the premium-paying period as provided in said policy, 
and that by reason of his total and permanent disability the said policy became ma- 
tured and payable on the dates as hereinbefore alleged.” 

And she further alleged— 

“that by reason of the death of the said James G. Clark on August 27, 1921. he hav- 
ing died without recovering in anywise from such total and permanent disability, she, 
as beneficiary, then and there became entitled to payment under said policy, no part 
thereof ever having been paid.” 

In addition to the general denial in its answer, appellant set up a provision in 

the policy requiring premiums on the policy to be paid annually in advance, and a 
provision declaring that— 
“except as otherwise provided herein, if any premium on this policy is not paid 
when due, this policy shall become ipso facto null and void, and all premiums paid 
thereon will be forfeited to the company, and the payment of a premium or install- 
ment thereof shall not maintain this policv in force beyond the date when the next 
premium or installment thereof is payable.” 

And then, it alleged that the premium payable June 21, 1921, was never naid: 
that Clark died August 27, 1921; and that he never made a written request of it, as, 
by the terms of the policy, he might have done, 

“to waive the payment of premiums on said policy with a legal waiver of all other 
benefits under said policy, and furnished evidence and due proof that he was or had 
become totally and permanently disabled under the terms of said policy.” 

and therefore never became entitled to demand and receive payment of the annual 
installments of $250 each, provided for in the policy, as shown above. 


; A snecial issue as follows was submitted to the jury, and they answered same 
in the affirmative: 
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“Do you find from a preponderance of the evidence that James G. Clark, from 
June 21, 1921, to date of his death, was totally and permanently disabled to such an 
extent as to render it impossible for him to engage in any gainful occupation what- 
ever?” 

The appeal is from a judgment in appellee’s favor for $5,000, as the amount 
due her by the terms of the policy, and for $600 as the damages, and $1,250 as rea- 
sonable attorney’s fees, she was entitled to by force of the statute (article 4746, 
Vernon's Statutes). 


Homer B. Latham, of Bowie, and Frank B. Hallagan and G. E. Brammer, both 
of Des Moines, Iowa, for appellant. 

Donald & Donald and Benson & Benson, all of Bowie, and Alcorn & Jameson, 
of Montague, for appellee. 


Wittson, C. J. (after stating the facts as above). It is urged that the judg- 
ment is wrong so far as it is in appellee’s favor for $5,000 as a sum she was entitled 
to by the terms of the policy; and that, if it is right in that respect, it is wrong so 
far as it is in her favor for $600 as damages and $1,250 as attorney’s fees she was 
entitled to by the terms of article 4746, Vernon’s Statutes. 

[1] The contention as to the $5,000 is that the recovery thereof was unauthor- 
ized, mainly because, it is asserted, the right to claim any benefit under the policy 
was forfeited by the failure of the assured to pay the premium due June 21, 1921, 
within the time required by the poljcy, to wit, 31 days from said June 21, 1921. It 
conclusively appears in the record that the premium was not paid within the 31 days, 
or ever. Therefore the contention should be sustained if the forfeiture clause in 
the policy, set out in the statement above, was not inapplicable to the case, notwith- 
standing the failure of the assured to pay the premium. 

The recovery of the $5,000 was predicated on the undertaking of appellant to 
pay the assured that amount in annual.installments of $250 each if he “should 
[quoting] become totally and permanently disabled to such an extent as to render it 
impossible for him to engage in any gainful occupation whatever,” and, if the as- 
sured should die before all the installments were paid, to pay appellee, in a lump 
sum, the total amount thereof then remaining unpaid. 

It sufficiently appeared from the testimony, we think, and the jury found, that 
the insured was so disabled when the premium referred to became due, and con- 
tinued in that condition until he died in August, 1921. 14 R. C. L. p. 1315 et seq.; 5 
Joyce on Insurance, § 3032. 

Appellee insists that the insured therefore was not bound to pay the premium 
referred to, and hence that the forfeiture clause in the policy did not apply to the 
case. Th insistence is based on the provision in the policy with reference to such 
disability that “payment [quoting] of premiums will be waived by the company dur- 
ing any period in which the insured is entitled to this benefit.” 

Appellant, on the other hand, insists that the fact alone that the insured be- 
came disabled, if he did, as determined by the jury, did not entitled him to any bene- 
fit under the policy; that, to be entitled to payment of the annual installments, the 
assured must not only have become so disabled, but that he must, before the expira- 
tion of the 31 days specified, have furnished appellant proof of such disability, in 
writing have requested it to pay the installments, and have waived all other bene- 
fits under the policy. And, it appearing without dispute in the testimony that the 
insured never furnished such proof nor made such request and waiver, appellant 
insists that the insured never became entitled to payment of the installments, and 
hence that it was never in the attitude of having waived payment of the premium 
referred to. 

We do not think appellant’s contention should be sustained. It did not appear 
from the forfeiture clause, or any other part of the policy, that the proof, request, 
and waiver referred to must have been made before the expiration of the 31 days 
specified. On the contrary, the time within which the insured was to make such 
proof, etc., was not limited by anything in the policy. That being true, it could not 
be held, when the rules for construing such clauses in a contract are kept in mind, 
that the insured forfeited the right he had to the installments, if disabled as deter- 
mined by the jury, because he did not make the proof, request, and waiver before 
the expiration of said 31 days. The insured being entitled, according to the find- 
ing of the jury, to demand payment of the installments on making the proof, re- 
quest, and waiver, the most appellant could contend for with reference to proof, etc., 
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was that it be made within a reasonable time after the disability arose. The judg- 
ment involves a finding that the insured died before the expiration of such a time, 
and the policy provided that if the insured, being entitled to the installments because 
of his disability, should die before all of same were made to him, the amount of the 
installments not paid should be paid to appellee “upon receipt of due proof of the 
death of the insured.” 

On the case stated, we think it should be held (1) that the provision in the pol- 
icy that appellant was to waive the payment of premiums while the insured was dis- 
abled, within the meaning of the policy operated, the insured being so disabled, to 
relieve him of the necessity of paying the premium in question within the time spe- 
cified in the policy; (2) that the insured, because so disabled, was entitled at the time 
he died to demand of appellant payment of the annual installments provided for in 
the policy, on making proof of such disability and request and waiver, as provided 
in the policy; (3) that the policy being, for the reasons stated, a valid obligation 
enforceable by the insured against appellant at the time he died, at his death be- 
came enforceable by appellee against appellant. 

We have read Hipp v. Ins. Co., 128 Ga. 491, 57 S. E. 892, 12 L. R. A. (N. S.) 
319; Wick v. Ins. Co., 104 Wash. 129, 175 Pac. 953; Ins. Co. v. Alexander, 122 Miss. 
813, 85 South. 93, 15 A. L. R. 314; and Trainmen v. Dee, 101 Tex. 597, 111 S. W. 
396—which seem to be the cases appellant relies upon, mainly, to support its conten- 
tion to the contrary of the conclusion reached by us. As we understand the stipu- 
lations the courts construed in those cases, they were, severally, unlike the one we 
have construed in this one, and the cases are therefore valueless as authority in this 
one 


[2] The contention that the judgment for the $5,000 is erroneous and should 
be reversed, based on the action of the trial court in refusing a special charge re- 
quested by appellant which, had it been given, would have instructed the jury as to 
the meaning of the words “total and permanent disability” as used in the policy, is 
overruled. We think there was no substantial difference between the refused charge 
and the instruction the court gave the jury. 

[3] The contention that the judgment is wrong, so far as it is in appellee’s fa- 


vor for $600 as damages and $1,250 as attorney’s fees she was entitled to recover, is 
predicated on the view that it did not appear that appellee was entitled to invoke 
the statute relied upon (article 4746, Vernon’s Statutes) to support such recovery. 

The statute provided that a life, health, or accident insurance company, which 
failed to pay a loss it was liable for within 30 days after demand was made for 
payment thereof should— 

“be liable to pay the holder of such policy, in addition to the amount of the loss, 12 
per cent. damages on the amount of such loss together with reasonable attorney’s 
fees for the prosecution and collection of such loss.” 

Appellant insists that there was no testimony showing that demand was made 
on it for payment of the loss, as required by the statute, and therefore that a finding 
that it was liable for anything as damages or as attorney’s fees was unauthorized. 
That demand was made we think was shown by the letter of appellee’s attorneys 
—_— November 18, 1921, advising appellant that appellee held the policy and that 
she— 

“duly presents her claim for the payments provided for in said policy, by reason of 
the death of her said husband.” 

In the letter said attorneys requested appellant to forward— 

“proper blanks so that claim can be presented under the provisions of said policy, 
wherein it is provided that the company waives the payment of premiums in case 
the insured becomes totally disabled.” 

It appeared that the letter reached appellant on or before November 23, 1921, 
for on that day, appellant’s attorney answered it advising appellee’s attorneys that 
appellant disclaimed liability on the ground that the “policy lapsed for nonpayment 
of premium on July 21, 1921.” . 

[4] The insistence that, if the letter of appellee’s attorneys should be treated 
as a demand, it was not a sufficient one because not for a specific sum, is without 
merit, we think. The argument is that— 

“in suit on combination policy, covering life, accidental death, and health, or dis- 
ability, that, before penalty and attorney’s fees are recoverable, there must be evi- 
dence of a demand for the payment of a specified sum, or that the demand must be 
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sufficiently definite to enable insurer to know what is demanded, or under what 
clause demand is made.” 

There is no reason to doubt, we think, that appellant knew, when it read the 
letter of appellee’s attorneys, that the demand was for the payment of the sum it 
had agreed to pay if the insured became disabled within the meaning of the policy. 

Another contention, with reference to the recovery of the $1,250 as attorney’s 
fees, is that it was unauthorized because it was not shown, it is asserted, what 
would have been a reasonable fee “for the prosecution and collection” of the loss. 
As the writer sees it, the only testimony on that issue was that of the witnesses 
Chancellor, Speer, and Robertson, with reference to a reasonable fee conditioned on 
success in the prosecution of a suit on the policy, and he thinks the fee contemplated 
by the statute was not a “contingent fee based upon the uncertainty of the result of 
the litigation” (Ins. Co. v. McAdams, 88 Ark. 550, 115 S. W. 175), but was a fee 
to be paid without reference to the result thereof (Casualty Co. v. Maloney, 119 
_ Ark. 434, 178 S. W. 387, L. R. A. 1916A, 519). Therefore the writer thinks it was 
reversible error to overrule appellant’s motion to strike out the testimony of the 
witnesses mentioned and then to refuse .the special charge requested by appellant, 
which, had it been given, would have instructed the jury not to consider said testi- 
mony. Hammond v. Atlee, 15 Tex. Civ. App. 267, 39 S. W. 600; Bolton v. Gifford, 
45 Tex. Civ. App. 140, 100 S. W. 210; Ry. Co. v. Price (Tex. Civ. App.) 192 S. W. 
806; 23 C. J. 168. The writer is also of the opinion, with reference to the judg- 
ment so far as it was for attorney's fees, that the trial court erred when he failed 
to instruct the jury as to the burden of proof on the issue, and refused a special 
charge requested by appellant, which, had it been given, would have cured the er- 
ror. The other members of the court think to the contrary, however, as appears 
from the opinion written by Associate Justice Hodges. 

[5] Over appellant’s objection, both appellee and Dr. Clark were allowed to 
testify that they regarded the disability the insured suffered from as “permanent:” 
If it was error to admit the testimony, the error was harmless, as it conclusively ap- 
peared from other testimony in the case that the disability was permanent. Other 
contentions presented in the brief are overruled for the same reason—that is, be- 
cause the rulings of the trial court complained of, if erroneous, were harmless, for 
anything to the contrary appearing in the record. 

The judgment is affirmed. 


Honces, J. [6, 7] We differ with Chief Justice Willson only on the question of 
attorney’s fees. The following is a brief statement of our conclusions: 

In this case, after the plaintiff had pleaded the essential facts upon which she 
relied for a recovery, she further alleged that she had employed attorneys to collect 
the claim and had agreed to pay them the sum of $1,250, which, she represented, 
was a reasonable compensation for such services. The defendant met these aver- 
ments with only a general denial. In the trial below the court submitted only two 
issues to the jury. The first referred to the question of total and permanent dis- 
ability of the deceased; the second was as follows: 

“What is a reasonable attorney’s fee for representing plaintiff in the transac- 
pray collection of the loss claimed by her?” To this the jury answered, “$1,- 

Before those questions were read to the jury, the appellant requested the fol- 
lowing special instruction: 

“You are instructed that there is no competent evidence before you as to the 
reasonableness of the attorney’s fees claimed by the plaintiff. You will therefore 
not consider the evidence introduced as to this issue, and will, as to the attorney’s 
fees, return a verdict for defendant.” 

The refusal of that charge is the basis of the assignment of error raising the 
question to be considered. The law applicable to this portion of the litigation is 
article 4746 of the Revised Civil Statutes, and is as follows: 

“In all cases where a loss occurs and the life insurance company, * * * lia- 
ble therefor, shall fail to pay the same within 30 days after demand therefor, such 
company shall be liable to pay the holder of such policy, in addition to the amount 
of the loss, 12 per cent. damages on the amount of such loss together with reasona- 
ble attorney fees for the prosecution and collection of such loss.” 

It is undisputed in the evidnce that a demand for the payment of the claim sued 
on had been made, and payment refused. That fact alone made the company liable 
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in this case for some amount as attorney’s fees; the court had the right to deter- 
mine that question as a matter of law, and to instruct the jury accordingly. In this 
instance, the charge was framed upon the assumption that such liability existed, and 
no objection is made to its form. The only question presented for the jury to pass 
upon was, what sum was reasonable in this particular case? It cannot be said that 
the jury knew nothing about the services performed by the attorneys for the claim- 
ant, and which had to be taken into consideration in fixing the allowance. 

Correspondence was introduced showing that the attorneys had undertaken the 
collection of the claim before suit, and had failed. The pleadings read to the jury, 
which they carried with them to their room, showed that the attorneys had filed the 
suit, and the kind of suit so filed. The jurors saw that attorneys were present and 
conducted the trial; they saw and heard the attorneys examine and cross-examine 
witnesses and make legal arguments. These were material facts to be considered 
in fixing any fair allowance for the attorney’s fees. They may not have been all 
the facts that should have been considered in making an adequate allowance, but 
they were a part of the facts, and probably the major portion of the material facts. 
It certainly was not necessary to place witnesses on the stand to tell the jury about 
transactions which took place in the presence of the jury as legal incidents in the 
trial. The only thing lacking, if more evidence was needed, to enable the jury, to 
answer the question submitted—what was a reasonable allowance?—was the opin- 
ion of some experts who were accustomed to fixing fees in similar cases. But such 
testimony, when admitted, would only consist of the conclusions of those experts 
upon the very facts with which the jury was already familiar. The testimony of 
such experts could aid the jury, not in deciding whether an attorney's fee should be 
allowed, but what sum would be reasonable. Such conclusions of experts are not 
facts; they are simply deductions drawn from facts. The statute quoted names the 
conditions under which an attorney’s fee shall be allowed, when claimed, and leaves 
to the court, or to the jury, not to witnesses, the authority to decide what is rea- 
sonable in particular cases. What is proper and reasonable compensation for attor- 
neys in collecting claims against debtors and delinquents is not a matter which lies 
exclusively within the knowledge of the legal profession, or of any other class of 
experts. Lawyers are not the only parties to such contracts of employment, and 
they are not the only persons to be consulted in deciding what shall be the fee to be 
paid for an attorney’s services. In practically every such transaction there is one or 
more laymen whose concurrence must be secured. The employment of attorneys 
and the payment of their fees. is a matter of such common occurrence in this country 
that jurors may be presumed to know something about what is customary and rea- 
sonable in given cases. See T.-& P. Ry. Co. v. American Tie & Timber Co., 190 Fed. 
1022, 111 C. C. A. 673. The objection here is not that the allowance made was ex- 
cessive or unreasonable, but that the jury was without any evidence to justify an 
allowance for any sum. To sustain that contention is to create a legal fiction that 
complicates still more our already too complex system for administering justice. 
_ But even if testimony of experts was required in order to empower the jury to 
fix some amount, it was presented in this case. . The plaintiff below introduced three 
attorneys, who testified, in substance, that they knew what would be considered a 
reasonable fee for attorneys in cases of this character. Their estimates ranged from 
25 to 50 per cent. of the face of the claim. They further stated that it was usual 
for such collections to be undertaken upon contracts for contingent fees; that the 
attorneys were to be paid only in the event they were successful. They admitted that 
the percentages given by them were based upon such contracts, it may be true that 
this was not the correct basis for estimating the value of allowances provided for 
by the statute, but it was sufficient to advise the jurors of a custom which enabled 
them to make a proper allowance upon the correct basis. 

We also conclude that the trial court did not err in giving a special charge on 
the burden of proof relating to attorney’s fees. There was no occasion for such a 
charge in this case. The court assumed as a matter of law that, if the appellant 
was liable on the claim, it was also liable for a reasonable fee, and there was no 
objection to such an assumption; for, as previously stated, the essential facts for 
the jury to consider on that issue was undisputed. 

In the present state of the record, unless it can be said’that the allowance made 
was excessive, and that is not claimed, the appellant has no just cause to complain. 

Justice Levy, and the writer conclude that the judgment of the trial court 
should be affirmed. 
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SUPREME FOREST, WOODMEN CIRCLE, v. BOONE. (No. 2824.) 
(Court of Civil Appeals of Texas. Texarkana. Nov. 22, 1923.) 
256 Southwestern Reporter, 626. 


INSURANCE—GOOD STANDING; EVIDENCE HELD INSUFFICIENT TO 
SUPPORT FINDING OF GOOD STANDING, 


Evidence held insufficient to support a jury’s finding that benefit dues had been 
paid and that deceased was in good standing at the time of death. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from District Court, Harrison County; P. O. Beard, Judge. 

Action by C. A. Boone, as next friend of C. A. Boone, Jr., against Supreme 
Forest, Woodmen Circle. Judgment for the plaintiff, and the defendant appeals. 
Reversed and remanded. 


George Prendergast, of Marshall, for appellant. 
Hall. Brown & Hall, of Marshall, for appellee. 


Honces, J. In 1915 the appellant issued an insurance policy for the sum of 
$1,000 on the life of Mrs. C. A. Boone, in which C. A. Boone, Jr. her minor son, 
was named as the beneficiary. Mrs. Boone died on July 18, 1921. At the time of her 
death she was a member of the local lodge, or grove, at Mineola, Tex. Payment of 
the policy was refused upon the ground that Mrs. Boone was not in good standing 
at the time of her death; that she had been suspended for the nonpayment of dues. 
This suit was then filed by C. A. Boone, Sr., as next friend for his minor son. 

In the trial below only one defense was made—that the policy had been for- 
feited for the nonpayment of dues. According to the face of the policy, the Su- 
preme Forest dues amounted to $1.63 per month, and local grove dues to 10 cents 
per month. Boone, Sr., testified that he had not during the last two years paid any 
sum as dues for his wife, and that he did not personally know that dues had been 
paid. He offered in evidence as proof of payment a receipt signed by the secretary 
of the Mineola Grove acknowledging the payment of $7.18 monthly dues and 60 
cents local lodge dues. The receipt bore the date of February 1, 1921, and purported 
to cover asessments from 1 to 8; that is, from February 1 to September 1, 1921. 
The genuineness of this receipt was denied by the appellant. As a basis for its in- 
troduction in evidence an expert was permitted to testify that it bore the genuine 
signature of the local secretary. The receipt was on a printed form, and the blanks 
and dates had been written with a lead pencil. The secretary admitted that the 
signature to the receipt was his, but denied that the writing showing payment to 
September Ist was his. In this denial he was positive. The original receipt was 
in evidence, and no expert was offered to contradict him. He also testified that Mrs. 
Boone had been reported by him as delinquent on the Ist day of June, 1921, and that 
she had been suspended prior to her death. The jury, however, found that the dues 
had been paid, and a judgment was entered for the fuil amount of the policy to- 
gether with $100 as a monument fund. 

We are of the opinion that the appellant’s assignment challenging the sufficiency 
of the evidence to support that finding should be sustained. By an order of the 
court the original receipt, together with two others admitted to be genuine, were 
sent up with the papers. 

After considering all the facts, we conclude that the evidence impeaching the 
genuineness of the receipt is too strong to be disregarded. 

The judgment will therefore be reversed, and the cause remanded. 
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FIRE. 


PHENIX INS. CO. v. EVERFRESH FOOD CO. (No. 6341.) 
(United States Circuit Court of Appeals, Eighth Circuit. October 29, 1923.) 
294 Federal Reporter, 51. 


1. INSURANCE— AWARD OF APPRAISERS OF LOSS PRESUMPTIVELY 

CORRECT. 

Every reasonable intendment and presumption is in favor of an award of ap- 
praisers selected to determine the value of property lost, and it should not be va- 
cated unless it clearly appears that it was made without authority or was the result 
of fraud or mistake or of the misfeasance or malfeasance of the appraisers. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

2. INSURANCE—APPRAISERS ACT MINISTERIALLY AND NOT JUDI- 

CIALLY. 

Appraisers appointed under the terms of a policy to determine the amount of a 
loss, where the property destroyed is definitely known and has a market value, and 
no question of fact is in dispute, except as to such value, do not act as arbitrators, 
nor judicially, but ministerially. They are selected as experts and may use their 
own judgment as to how they will proceed, may act on their own knowledge, may 
make appropriate inquiries from reliable sources, may or may not take evidence, 
and may give to evidence taken the weight to which they think it entitled. 

(For other cases, seé Insurance, Dec. Dig. § 572.) 

Appeal from the District Court of the United States for the District of Utah; 
Tillman D. Johnson, Judge. 

Suit in equity by the Everfresh Food Company against the Phoenix Insurance 
Company. Decree for complainant, and defendant appeals. Reversed. 

P. T. Farnsworth, Jr., of Salt Lake City, Utah (Waldemar Van Cott, of Salt 
Lake City, Utah, on the brief), for appellant. 

_Alfred W. Agee, of Ogden, Utah (James H. De Vine, J. A. Howell, D. L. 
Stine, and R. C. Gwilliam, all of Ogden, Utah, on the brief), for appellee. 


Before Stone and Lewis, Circuit Judges, and Kennedy, District Judge. 


Lewis, C. J. This is an appeal- from a decree setting aside an appraisement of 
loss sustained by appellee on manufactured products and supplies destroyed by fire 
in the plant or factory of appellee at Ogden, Utah, where it was engaged in dehy- 
drating fruits and vegetables to be put upon the market. The plant and its con- 
tents were totally destroyed in the fire. Appellee carried insurance in several com- 
panies. An agreement was reached between them and it as to the amount of loss 
sustained on the machinery and buildings, but they could not agree as to the manu- 
factured goods and supplies on hand used for packing. Thereupon the parties, in 
compliance with a provision in the policies, appointed two appraisers, one each, and 
they an umpire, to estimate and appraise the loss upon the stock of fresh and evapo- 
rated fruits and vegetables and other merchandise, supplies and material on hand. 
The umpire was to act only in matters of difference between the two appraisers: It 
was required that the appraisal should state separately the sound value of the prop- 
erty destroyed and the loss sustained, and that the award in writing of any two 
should determine the amount of such loss and be binding upon the parties. A for- 
mal written agreement for submission to the appraisers, in compliance with the 
terms of the policies, was entered into. This agreement provided, among other 
things, that the appraisers in determining the sound value and loss should estimate 
the actual cash value of the property at and immediately preceding the time of the 
fire, and in case of depreciation of the property from use, age, condition, location or 
otherwise a proper deduction should be made therefor. There was no-provision or 
requirement as to how the appraisers should proceed to ascertain the loss—none for 
calling witnesses or hearing the parties. The oath taken by the appraisers and set 
out in the complaint required them to make a true, just and conscientious award of 
the loss and damage according to the best of their knowledge, skill and judgment. 
The insurance companies appointed Mr. Driffield, who had had experience in ad- 
justing fire losses, and appellee appointed Mr. Hall. who was general manager of the 
Utah Packing Corporation of Ogden, and in its letter notifying the companies of 
his appointment it said: 
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“Mr. Hall is in the food packing business and familiar with the character of 
the goods lost by us and with the circumstances surrounding them, which will en- 
able him to pass upon their value, and we are confident -that we can say with abso- 
lute certainty that Mr. Hall will act as fairly and impartially for all parties con- 
cerned as any appraiser that we could choose.” 

These two selected as umpire J. B. Dunn, who was in the employ of Kahn 
Brothers Company, wholesale grocers at Salt Lake City. Mr. Dunn had had many 
years’ experience as buyer for that company, and had some knowledge of the char- 
acter of appellee’s products and the market therefor. When the appraisers met at 
Ogden, and before they entered upon their investigation, Mr. Parker, who repre- 
sented appellee and had been with it as its general manager for several years, learned 
that Mr. Driffield had received from the insurance companies a letter or paper 
purporting to show what property had been consumed, and containing also notations 
as to values. It was said to have been taken from the insured’s books. Mr. Parker 
told Mr. Driffield that he preferred that the appraisers would not use any docu- 
ments or papers that they had received from the insurance companies, but that they 
should get such information from the books and records of the insured, which he 
would furnish them. That was assented to and Mr. Parker invited them to his of- 
fice to examine the books. He went over the books with Mr. Driffield on more than 
one occasion, and turned over to him the books and also inventories of the stock 
previously made. He explained to Mr. Driffield that the books showed the kinds and 
amount of gootts on hand and their cost, both those that had been manufactured 
from fruits and vegetables and the other merchandise, supplies and material on 
hand at the time of the fire. The books did disclose the different kinds and quan- 
tities of manufactured fruits and vegetables, the dates of manufacture, previous 
sales from the stock and sale prices therefor. The fire occurred June 27, 1919, and 
most all of the food products destroyed had been on hand since the season of 1917. 
The different kinds and quantities of property destroyed by the fire, their cost price 
and dates of manufacture, as shown by the books of the insured to have been on 
hand at the time the fire occurred were accepted by the appraisers, and there was 
no dispute or difference, and there has been none between the insured and insurers 
in that regard. 

The appraisement made and signed by the two appraisers, and also by the um- 
pire, found the sound value of the property to be $13,237.68 and the loss to be the 
same amount. Thereupon the insured refused a tender of that amount and brought 
this suit to cancel and annul the appraisement, and obtained a decree accordingly. 

The grounds of complaint against the appraisement were two, first, fraudulent 
conduct on the part of insurers in appointing Driffield and fraudulent purpose and 
conduct on the part of Driffield in acting as an appraiser; and, secondly, misconduct 
by the appraisers in not giving Parker an opportunity to be heard before them. 
which he requested, as the insured alleged. The court below, after hearing the tes- 
timony, found: 

“The charges of fraud contained in the complaint are not, in my judgment, sus- 
tained by the evidence.” 

We agree with that conclusion on reading the record, and will give no further 
attention to that charge. The other ground, on which the appraisement was set aside, 
is the charge of misconduct in not giving Mr. Parker an opportunity to be heard 
in behalf of the insured before the appraisement was concluded. He testified that 
he made such a request of Mr. Driffield and that Mr. Driffield said that he would be 
heard at the proper time. Dr. Driffield denied this. Mr. Hall was dead at the time 
of the trial below. The District Judge was apparently not convinced that the ap- 
praisers agreed to hear or signified their intention of hearing Mr. Parker. On that 
subject he said: 

“T think from the testimony that it is quite evident that Mr. Parker under- 
stood that he was to have an opportunity to be heard, although I do not think 
that Mr. Driffield intentionally misled him in the matter.” 

It is alleged in the complaint that the value of the property destroyed and the 
amount of loss to the insured was $28,00000. That was the amount claimed in the 
verified proof of loss made by Parker. He testified as a witness in this case that 
there was nothing unusual or peculiar about the dehydrated products in the factory 
at the time of the fire, that there was nothing unusual about the ‘storage of them, 
that they had simply been manufactured and left there and that they were in the 
same condition that other goods of like character, manufactured as they were 
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manufactured, would ordinarily be. When asked what he would have said to the 
appraisers if he had been called he answered: 

“T would have told them their value as they were listed at cost price on there, 
what could have been gotten for the goods, that they would have realized that much 
money. 

“Q. That is, you would have told them the value was exactly what you said 
the value was in your proof of loss? A. Yes, sir. ~ 

“Q. Anything else? A. I don’t think so.” 

He further said that if he had been given a chance he thought he could have 
proved that the value of the goods was as represented in the proof of loss, and that 
all of the property destroyed had a well recognized market value at the time of the 
fire. In addition to the information obtained by the appraisers from insured’s books, 
including records of previous sales of the manufactured products, the appraisers 
procured and considered competitors’ lists showing what they were asking for 
dehydrated products, and one, if not both of them made inquiry of the trade in like 
products. 

“Every reasonable intendment and presumption is in favor of the award, and 
it should not be vacated unless it clearly appears that it was made without authority, 
or was the result of fraud or mistake, or of the misfeasance or malfeasance of the 
appraisers.” Barnard v. Insurance Co., 101 Fed. 36, 41 C. C. A. 170, 

[1, 2] Not only so as a principle of law, but the proof is convincing that the ap- 
praisers made a conscientious effort to justly and fairly determine and appraise the 
loss; and in doing so we think they had before them and considered what all rea- 
sonable men would say was sufficient to enable them to reach a fair and just con- 
clusion. The complaint is that the insured’s loss was more than that fixed by the 
appraisers, and their misconduct or. misfeasance was in not giving Mr. Parker a 
chance to appear before them and convince them, if he could, that the loss was more. 
No controversy between the parties was submitted to the appraisers for arbitration. 
All of the property had been consumed and there was no dispute as to what it was, 
and it all had a recognized market value at the time of the fire. Under the con- 
tract of submission the appraisers were to appraise, ascertain and determine the 
loss by estimating ‘the actual cash value of the property at and immediately pre- 
ceding the fire.” They were selected as appraisers because of their knowledge of 
the subject matter and their business judgment. They were not called on to dis- 
charge judicial or quasi-judicial functions as in arbitration, but to render a duty 
ministerial: in character. They were not to determine disputed facts. There were 
none. They were simply to say what sum in their opinion would cover the loss. 
Toledo S. S. Co. v. Zenith Transp. Co., 184 Fed. 391, 106 C. C. A. 501; American 
Steel Co. v. Fire Ins. Co., 187 Fed. 730, 109 C. C. A. 478. Appraisers are selected 
as experts, and use their own judgment as to how they will proceed. They may act 
on their own knowledge in reaching a conclusion. They may refresh that knowl- 
edge by appropriate inquiry from reliable sources, they may or may not take evi- 
dence, as the situation in their opinion requires. and they may reject that evidence 
after it has been taken if it does not accord with their views. They are chosen to 
make the estimate, and it is their opinion, when fairly and honestly arrived at, that 
binds the parties, and not the opinion and judgment of others. 

Appellee relies upon Continental Ins. Co. v. Garrett, 125 Fed. 589, 60 C. C. A. 
395, and that case seems to have greatly influenced the trial court in rendering the 
decree. There the property insured was a dwelling house. It was so -completely 
destroyed by the fire that there was no way of ascertaining the kind, character and 
value of the interior finish of the house, otherwise than by the taking of testimony 
from those who knew the facts, which the appraisers neglected to do. That raised 
an issue of fact between the insurer and the insured.as to what the property was 
that was lost. Its value could not be determined until that fact was known. In this 
case there was no dispute as to the kind, quanitity and character of property con- 
sumed. It all had a market value, ascertainable by the appraisers without the ‘tak- 
ing of testimony from either side. There was no requirement in the agreement of 
submission that the appraisers should take testimony. They were selected because 
of their knowledge of the subject matter, their integrity and their business judg- 
ment, to ascertain, estimate and appraise the loss. The Garrett case is not controll- 
ing. We believe it without weight when applied to the facts here. Justice Lurton, 
who wrote the opinion in that case, points out in Omaha v. Omaha Water Co., 218 
U. S. 180, 30 Sup. Ct. 615, 54 L. Ed. 991, 48 L. R. A. (N. S.) 1084, that the Garrett 
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case was in fact an arbitration and not an appraisal. There the insured claimed that 
the loss sustained was the full amount of the insurance. The insurer denied this. 
The first and unavoidable inquiry was, what had been lost? This raised an issue of 
fact. The appraisers could not estimate the amount of the loss until they had 
reached a conclusion on that issue, and the only way they could decide the fact in 
issue was by the taking of testimony. This made the procedure in that case one of 
arbitration, and the rules applicable to judicial proceedings applied. In the Omaha 
Case it is further said: 

“But in an appraisement * * * the strict rules relating to arbitration and 
awards do not apply, and the appraisers were not rigidly required to confine them- 
selves either to matters within their own knowledge, or those submitted to them for- 
mally in the presence of the parties; but might reject, if they saw fit, evidence so 
submitted, and inform themselves from any other source as experts who were at 
last to act upon their own judgment.” 

Etna Ins. Co. v. Hefferlin, 260 Fed. 695, 171 C. C. A. 433, is like the Garrett 
Case. It also was an arbitration. There was a difference and dispute as to what 
was consumed in the fire. 

We are not concerned with the question as to .whether the appraisal is more or 
less than we now think it should have been, or whether it approximates, in our judg- 
ment, an amount that would have been allowed on a regular trial in court; we are 
only concerned with whether it was fairly and honestly made, and expresses the un- 
prejudiced and unbiased opinion and judgment of the appraisers. When so made, 
a court is without right to set it aside. The record convinces us that there was no 
misconduct or misfeasance on the part of the appraisers, and that the procedure 
atlopted and the appraisement they made violated no right of the appellee. 

The decree is reversed with directions to set it aside. 


Strong, C. J. In concurring, I think it proper to state, in my own way, the ef- 
fect of the law as I understand it to be laid down in the above opinion. 

A mere appraisal of value is held to be different from a common law arbitra- 
tion at least in respect that it is less formal and may proceed under less restriction 
as to the necessity for hearings. City of Omaha v. Omaha Water Co., 218 U. S. 


180, 194, 30 Sup. Ct. 615, 54 L. Ed. 991, 48 L. R. A. (N. S.) 1084; Am. Steel Co. 
v. Insurance Co., 187 Fed. 730, 733, 109 C. C. A. 478, and citations (3d Cir.). 

An appraisal is the result of contract and the contract must, in so far as it is 
explicit, govern the rights of the parties and the methods to be followed thereun- 
der. Williamson v. Insurance Co., 122 Fed. 59, 61. 58 C. C. A. 241 (8th Cir.) ; Barn- 
ard v. Insurance Co., 101 Fed. 36, 37, 41 C. C. A. 170 (8th Cir.). The difficulty, as 
here, usually arises from the circumstance that the contract providing for the ap- 
praisal is general in its terms. It rarely goes beyond provisions as to the circum- 
stances under which an appraisal may be demanded, as to selection and qualifica- 
tion of appraisers, and that a majority may make an award. Where there is only 
such generality in the contract, it is implied by the law as a part of the contract 
that the appraisal shall be conducted in such a manner as to secure substantial 
justice and failure to so proceed is misconduct of which a court of equity will take 
cognizance. Continental Ins. Co. v. Garrett, 125 Fed. 589, 592, 60 C. C. A. 395 (6th 
Cir., Lurton). What is necessary to avoid such misconduct depends, of course, 
upon the circumstances of each appraisal. 

The action of appraisers is presumed free from misconduct and such must be 
clearly shown. Continental Ins. Co. v. Garrett, 125 Fed. 589, 593, 60 C. C. A. 395 
(6th Cir., Lurton) ; Williamson v. Insurance Co., 122 Fed. 59, 60, 58 C. C. A. 241 
(8th Cir.) ; Barnard v. Insurance Co., 101 Fed. 36, 37, 41 C. C. A. 170 (8th Cir.). 

But this presumption will not be overindulged where the award is very appar- 
ently unjust. Continental Ins. Co. v. Garrett, supra, 125 Fed. 593, 60 C. C. A. 395. 

The right to a hearing before the appraisers concerns the conduct of the ap- 
praisal. It may exist or not according to the circumstances. There may be nothing 
in the contract making such requisite (Am. Steel Co. v. Insurance Co., 187 Fed. 
730, 733, 109 C. C. A. 478 [3d Cir.]); or the character of the matter submitted and 
of the appraisers chosen may be such as to justify the inference that they are act- 
ing as qualified experts (Continental Ins. Co. v. Garrett, 125 Fed. 589, 592, 60 C. C. 
A. 395) and no hearing is required. But where it is clear that they could not, under 
the attendant circumstances, decide the matter submitted to them except upon evi- 
dence produced before them, the parties have a right to an opportunity to be heard 
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in that regard and it is misconduct to deny such opportunity or to hear such evi- 
dence without notice. Continental Ins. Co. v. Garrett, 125 Fed. 589, 593, 60 C. C. A. 
395 (6th Cir., Lurton). 


a 


BISNOVICH et aL. vy. BRITISH AMERICAN ASSUR CO. 


SAME v. GLOBE & RUTGERS FIRE INS. CO. 
(Supreme Court of Errors of Connecticut. Jan. 8, 1924.) 
123 Atlantic Reporter, 339. 


7. INSURANCE—APPRAISAL; DIRECTING JUDGMENT FOR DEFEND- 
ANTS HELD PROPER, IN VIEW OF FAILURE OF PROOF TO SET 
ASIDE AWARD. 

In action to set aside, for misconduct, an award of fire insurance appraisers, and 
recover on the policy, where plaintiffs failed of proof to impeach the award, there 
was no error in rendering judgment for defendants. 

(For other cases, see Insurance, Dec. Dig. §$ 574[7].) 

8. INSURANCE—ISSUES IN ACTION TO SET ASIDE AWARD HELD 
EQUITABLE. 

When direct attack is made on the validity of an award of fire insurance ap- 
praisers for alleged misconduct, issues are purely equitable. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Appeal from Superior Court, New Haven County; Newell Jennings, Judge. 

Separate actions by Morris Bisnovich and another, copartners, operating under 
the trade-name of the Connecticut Apple Products Company, against the British 
American Assuarnce Company and the Globe & Rutgers Fire Insurance Company. 
Consolidated for trial. Judgment for defendants, and plantiffs appeal. No error. 


These actions, heard together by agreement of the parties, claimed as relief that 

the award of the appraisers should be set aside, and $10,000 damages. Plaintiffs at 
‘the time of bringing suit were copartners, operating under the trade-name of the 

Connecticut Apple Products Company, in the’ manufacture and sale of cider. Pend- 
ing the disposition of the actions, they incorporated their interprise as the Connecti- 
cut Apple Products Company, and the corporation was substituted by order of court 
as plaintiff in each of the pending actions. In December, 1921, a fire occurred upon 
the property of the plaintiffs, which destroyed a building and substantially all of 
its contents. Proofs of the loss were duly furnished to both of the defendants in 
accordance with the terms of the policies of insurance. The plaintiffs and defend- 
ants failed to agree as to the amount of the loss, and thereupon by written agreement 
submitted the same to arbitration as provided in the policies. Each party selected 
an appraiser and the two appraisers thus selected chose one Maurice E. Wheeler as 
umpire. The latter, together with the.appraiser selected by the defendants, made an 
award in writing aggregating in both cases $3,367, which award the appraiser selected 
by the plaintiffs refused to sign. This award the defendants have ever since been 
willing to pay, but the plaintiffs have been unwilling to accept the same in full pay- 
ment for their losses, and no payment of losses has ever been made. 

Regarding the conduct of the appraisers, it is alleged in the complaint in these 
actions that the appraiser selected *by defendants was in their employ, a partisan, 
biased and prejudiced; that the appraisers failed to make a proper appraisal in de- 
tail as regards the property destroyed; that they neglected to hear evidence of the 
plaintiffs or to afford to them an opportunity to present the same, and made their 
award without hearing any evidence; that the umpire likewise after his appoint- 
ment afforded the plaintiffs no opportunity to furnish evidence or information as 
to the matters contained in the proof of loss and sought from the plaintiffs no 
information as to the property destroyed or the extent of the loss; that the umpire 
and the appraiser appointed by defendants in every way disregarded the plaintiffs 
and the appraiser appointed by them, although frequently requested to give atten- 
tion to matters brought to their notice, and in general gave little time to the study 
and investigation of the matters connected with the loss, performed their duties in a 
negligent and inadequate manner, and secretly and improperly agreed upon their 
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award without regard to the appraiser appointed by plaintiffs, and thus were guilty 
of misconduct which should vitiate their award. 

During the trial of the action one Witkowski, a witness for the plaintiffs, was 
shown a paper purporting to be a sketch of the mill building before its destruction 
by fire, and asked if it was a fair representation of the building, whereupon he an- 
swered that it was a fair rough sketch, that he did not make it, but that it was made 
by a man who was on the premises before the witness was there, and who knew 
everything with regard to it. This sketch was offered bv counsel “for what it is 
worth.” Defendants objected to its reception, the court excluded it, and exception 
was taken. 

After the award was made, in December, 1921, the plaintiffs protested against 
the amount of the award, and soon after it was signed on December 28, at night, 
Bisnovich went to the house of Wheeler, the umpire, with the appraiser appointed 
by plaintiffs and another person, and Bisnovich, as a witness at the hearing of the 
action, testified to the conversation between himself and Wheeler. Bisnovich re- 
quested from Wheeler, who was a builder, an estimate upon the cost of erecting a 
building to take the place of the one burned, and Wheeler said he would have to 
have a little while to figure it out. Bisnovich then said, “Well, it didn’t take you 
so very long to figure out the destroying of the building,” whereupon Wheeler be- 
gan to reply, commencing with the words, “Well, I'll tell you”—when objection was 
made by defendants to the reception of any conversation between Wheeler and the 
witness. The conversation was claimed on the ground that it would tend to show by 
the admissions of Wheeler that he had improperly performed his duties as umpire in 
the manner charged in the complaint. The court excluded the evidence on the 
ground that Wheeler was not a party to the action, nor in privity with the parties, 
nor the agent of any of them, and that the claimed testimony would be pure hersay, 
that the conduct of Wheeler must and could be shown by independent evidence, and 
that if he went upon the stand his statements colld be shown as contradictory to 
any evidence he might give bearing upon the point involved. The plaintiffs excepted, 
and their counsel stated that the exclusion of the testimony just offered, and of 
other like testimony which they were about to introduce, would render it impracti- 
cable for them to proceed with the trial, and plaintiffs rested their case. 

The defendants offered no evidence. 

Some time prior to the trial of these cases, the plaintiffs, on May 13, 1922, had 
claimed the same for the jury docket and jury trial list, and the cases had been 
placed upon the jury assignment list and claimed for trial. When the plaintiffs 
claimed the cases for assignment, the court (Kellogg, J.) ruled that they should be 
stricken from the jury trial list, inasmuch as equitable issues were involved, and 
ruled that they should be first tried to the court. The docket entry in each action 
read “Cause ordered off the jury trial list.” Thereafter counsel for plaintiffs, on 
March 21, 1923, had claimd the actions for the court trial list. Before commencing 
the trial of the causes, defendants’ counsel recounted the history of the cases, and 
stated that by placing the same upon the court trial list they did so because that 
was the only way of getting in position for trial, since some issues at least were 
to be tried to the court by reason of the ruling by Judge Kellogg, and that their 
claim was that their rights to a jury trial had not been waived by placing the cases 
on the court trial list, and that this action was taken with a view of trying such is- 
sues as the court might determine to be proper, and after these had been determined 
to try to the jury such issues as might remaine The trial judge held that, as the 
record stood, he would proceed with the trial-of the actions, saying in his statement 
of ruling that he intended to reserve for the defendants such rights as they might 
have. 

The court rendered judgment for defendants in both cases, and plaintiffs assign 
error as follows: (1) In the ruling of the court as to the admissibility of evidence; 
(2) in holding that the actions should be stricken from the jury docket and jury 
trial list, and shou!d first he tried to the court; (3) in ruling that the cases should 
be tried as court cases on all the issues. [F'urther facts appear in the opinion. 


Lawrence L.. Lewis and Richardson Bronson, both of Waterbury, for appellants. 
J. Gilbert Calhoun, of Hartford, for appellees. 


KEELER, J. (after stating the facts as above). [1] The question of the admis- 
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sibility of the sketch of the burned building was a preliminary one for the trial 
court, to determine its accuracy and verification as established by the testimony ac- 
companying the offer of the evidence. We have several times passed upon this ques- 
tion in connection with the admissibility of photographs, and the principle is the 
same. Dyson v. N. Y..& N. E. R. Co., 57 Conn. 9, 24, 17 Atl. 137, 14 Am. St. Rep. 
22; McGar, Adm’r, vy. Bristol, 71 Conn, 652, 655, 42 Atl. 1000; Cunningham, Adm’r, 
y. Fair Haven & Westville R. Co., 72 Conn. 244, 249, 43 Atl. 1047; Smith v. Haus- 
dorf, 92 Conn. 579, 582, 103 Atl. 939. 

The prevalent rule is in accord with that above stated. 1 Wigmore, Evidence 
(1st Ed.) § 5794 (2): 22 C. J. Evidenee, § 1125, p. 921. 

[2] It is suggested in the brief of plaintiff that the sketch has testimonial as 
distinguished from evidential value, in that it might have assisted the witness in 
explaining and illustrating his testimony. It was offered as primary evidence, 
standing by itself, and was evidently considered and ruled upon by the court from 
that point of view. Had it been offered for the subsidiary purpose suggested by 
plaintiff, its admission would still have been a preliminary question for the .court. 
In many jurisdictions a question like that here presented is held to be so entirely 
preliminary as not to be reviewable. We have not gone to that extent (Cunningham 
vy. Fair Haven & Westville R. Co., supra), but clearly only a very plain case of 
misuse of discretion would justify a finding of error in a ruling of this sort, and 
we cannot say that this case presents a proper occasion for review. 

[3] The second ground of error relates to the exclusion of conversation be- 
tween Bisnovich and Wheeler, the umpire. There was no formal offer made of 
this testimony, showing its scope and nature, but, from the lengthy and somewhat 
uninformative discussion of the matter between counsel and the court as it appears 
in the record, we gather that plaintiff intended to show admissions by Wheeler that 
he had so acted in his conduct of the arbitration as to show that some at least of 
the allegations as to his misconduct were true. We think that the trial court held 
rightly in excluding this testimony. Wheeler was not a party to the action, he had 
not been used as a witness, so as to make his testimony open to impeachment and 
contradiction. The fact that he had acted as umpire, as an arbitrator, brought him 
into no relation of privity or agency with any party to the action. The decision of 
the two appraisers or arbitrators made in this case constituted an award. This 
award the present action attempts to set aside, as a necessary preliminary to re- 
covering wpon the contract of insurance, just as if by a refusal on the part of the 
companies to act or for some other reason, no appraisal or arbitration had been had. 
The reasons for setting aside the award are set forth in the complaint and sum- 
marized in the-statements of facts. All of these alleged wrongful acts of commission 
and omission were clearly provable by independent testimony, if such existed, and 
where, as in a case like this, the final award is simply of an amount of money, the 
arbitrators or appraisers could be called to state their method of arriving at the re- 
sults obtained, how they acted in their deliberations, whether or not they refused 
to consider proof, and offer of proof made by plaintiffs, and so on, as to other 
alleged acts of misconduct. 

Iz Wheeler, when so called to testify, had denied that he had done or neglected 
certain things of importance in the conduct of the appraisal, he could then have been 
contradicted or impeached in any of the ways familiar in practice, and if his testi- 
mony showed a different course of action from that claimed by plaintiffs, he could 
have been inquired of as to inconsistent statements and admissions made in conver- 
sation with Bisnovich. Such was the view taken by the trial court and was correct. 

[4] it has been held with great unanimity that the admissions of an arbitrator 
made after the filing of an award are inadmissible in proceedings to set aside the 
letter. 

“The statements of one of the arbitrators, made after the award was published, 
could not be evidenced against either party. His functions had ceased, and evidence 
of what he said was merely hearsay. He must testify to any material fact, like 
other witnesses.” Hubbell v. Bissell et al. 2 Allen (Mass.) 196, 201. 

See, also, Strong v. Strong, 9 Cush. (Mass.) 560; Mansan v. Wilcox, 140 Cal. 
206, 210, 73 Pac. 1004; Corrigan v. Rockefeller, 67 Ohio St. 354, 66 N. E. 95; In 
re Whitely, etc., 1 Ch. Div. [1891] 558. 

[5] Arbitrators are in this respect placed in much the same position as judges, 
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since they are persons chosen hy the parties to adjudicate upon disputes. An award 
with respect to its impeachment stands in a position similar to a judicial judgment or 
decree. An analagous case was passed upon in this court in Allen’s Appeal, 69 
Conn. 702, 708, 38 Atl. 701, 703. 

“The evidence received to show the reasons which led the judge of probate to 
pass the decree in question was, in any view of the case, totally incompetent and 
inadmissible. His letters and declarations out of court were mere hearsay. Judicial 
decrees speak for themselves, and whenever, in the rare instances when it may be 
permissible to inquire into the process of reasoning leading to a judgment, no finding 
on that svbject has been made, the facts must be proved, as in other cases, by direct 
testimony, and the judge put upon the stand.” 

The ruling of the court excluding this evidence was correct. 

[6] The remaining error assigned is that the court (Kellogg, J.) erred in strik- 
ing the action from the jury trial list, when it was claimed for trial to the jury and 
the parties were ready to proceed to trial, and in ruling, since equitable issues were 
involved, the case should first be tried to the court. In this action the court was 
applying G. S. 1918, § 5755, and the rule of Practice Book § 235, which provides 
that no equitable issues shall be tried to the jury, and while a case presenting issues 
both in law and in equity may be claimed for the jury, still, unless the court other- 
wise orders, only the issues at law shall be assigned for trial by the jury. No such 
order was at any time made in this action, nor was any order asked for under G. S. 
§ 5753, to try all issues of fact to the jury. As we have just seen, the general claim 
for jury trial does not accomplish this result. This action of the court was not only 
legally correct, but clearly called for by the exigencies of the case. The setting aside 
of an award for misconduct of arbitrator is peculiarly a subject of equitable cog- 
nizance, and in the instant case, unless the award was first set aside, the plaintiffs 
had no case to try upon the remaining issues of fact disclosed by the complaint. 

After this preliminary ruling of Kellogg, J., the plaintiffs placed the case upon 
the court trial list, as counsel says, in order to get it tried, which was verv proper, 
since there were issues to be first tried by the court. He parted with no rights by 
so doing, since he was protected by G. S. § 5754, which provides that no determi- 
nation of equitable issues arised by the pleadings shall prevent a jury trial of a claim 
for damages also raised in the action, unless both parties waive a jury in writing. 
A long discussion preceded the trial of these actions, in which plaintiffs’ counsel 
stated that plaintiffs were prepared to try such issues as should be tried to the court, 
but that he did not understand just what they were. The trial judge also seemed 
somewhat at a loss in the matter for the record shows him as saying: 

“The Court: My difficulty is this, that the court action ordinarily succeeds that 
of the jury. The jury passes upon the questions of fact, if any, and then the court 
passes on it. Now, here is a practical situation. I think I can go ahead and try 
these cases, and you can rely on the record of fact that it was struck from the jury 
list by Judge Kellogg—that is part of the record. And if you desire to take ad- 
vantage of that appeal, why you can, but I can’t see what else I can do now but 
try these cases. They are here, both sides all ready, this is the second time, and 
there is no practical method, nor theoretical either, that I know of, whereby I can 
try these issues and subsequently submit other issues to the jury. I think the jury 
has got to determine the question of fact and then the equitable forms of relief are 
for the court to apply. * * * I think I will go ahead and try the case, and you 
can take such comfort as you can from the action of Judge Kellogg, because I 
don’t see what else he can have meant except those must be tried to the court.” 

The trial judge evidently for a moment lost sight of the method of first trying 
equitable issues to the court, and then if necessary trying issues of fact at law to the 
jury, and had only in mind cases where by order of court all issues of fact, legal 
and equitable, are submitted to the jury. He also seemed to consider himself bound 
by the action of Judge Kellogg to try all issues in the case to the court. This was 
not the proper effect of action of the latter judge, which was only directed to hav- 
ing the purely equitable issues first tried, and did not require and could not legally 
have required all issues in the case to be tried to the court. 

[7] We fail to see how the plaintiffs were injured by the action of the court 
in rendering judgment for defendants. They had proceeded with the proof of their 
case unti] they had arrived at the point where, in impeaching the award of the ap- 
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praisers, they unsuccessfully attempted to introduce the evidence of Wheeler's ad- 
missions, and when this evidence was excluded state that in default of such evidence 
and testimony of like nature they could not prove facts justifying the setting aside 
of the award. If they could not, then they were not in any position to try the other 
issues in the case; the whole action failed. Judgment for defendants was proper, 
and the only one justified by the state of the record. 

[8] The claim of plaintiffs that an award of an umpire may be impeached at 
law as well as in equity, and that therefore the present actions raise issues of fact all 
cognizable by a jury, is not well taken. The rule cited is only available in defense 
where recovery is sought upon the award. When direct attack is made by a plaintiff 
upon the validity of the award upon such facts as are stated in the complaints in 
these actions, the issues are purely equitable. Brown y. Green, 7 Conn. 536, 542; 
City of Bridmenort v. Eisenman, 47 Conn, 34, 37; In re Curtis & Castle Arbitration, 
64 Conn. 501, 507, 30 Atl. 769, 42 Am. St. Rep. 200. 

Counsel for plaintiffs took the correct view when, in framing the complaints, 
they claimed that the awards of the appraisers be set aside “by way of equitable 
relief.” 

There is no error. 

The other Judges concurred. 


a 


ATLAS ASSUR. CO.. Limitep, v. WILLIAMS. (No. 14962.) 
(Court of Appeals of Georgia, Division No. 1. Jan. 16, 1924.) 
121 Southeastern Reporter, 135. 

(Syllabus by the Court.) 


1. INSURANCE—APPRAISAL OF LOSS HELD NOT CONDITION PRE- 
CEDENT TO SUIT ON FIRE POLICY; STIPULATION FOR APPRAI- 
SAL OF LOSS HELD WAIVED BY FAILURE TO DEMAND IT. 


A stipulation in a policy of fire insurance that, “in the event of disagreement as 
to the amount of loss or damage, the same must be determined by competent and 
disinterested appraisers before recovery can be had hereunder” does not make such 
appraisal a condition precedent to a suit upon the policy, even though the company 
and the insured disagree as to the amount of the loss. Liverpool, etc., Insurance Co. 
v. Creighton, 51 Ga. 95 (1); Goldberg v. Provident Washington Ins. Co., 144 Ga. 
783, 87 S. E. 1077. 

(a) Even if such stipulation were construed as a condition precedent, the com- 
pany waived it, under the facts of this case, by failing to demand compliance with 
its provisions within the 60-day period allowed by law ‘for payment of the loss. 

(For other cases, see Insurance, Dec. Dig. §§ 576[1], 612[3].) 


2, APPEAL AND ERROR—UNAUTHORIZED RECOVERY OF INTEREST 
NO GROUND FOR REVERSAL WHERE VOLUNTARILY REMITTED. 


Where a verdict finds for a party an amount of interest greater than that to 
which he is entitled under the pleadings and the evidence, but the excess is volun- 
tarily written off by him. thereby rendering the error harmless, the opposite party 
will not be heard to complain. Griffin v. Witherspoon, 8 Ga. 113. 

(For other cases, see Appeal and Error, Dec, Dig. § 1073[7].) 


3. APPEAL AND ERROR—GROUND OF MOTION FOR NEW TRIAL NE- 
ame REFERENCE TO BRIEF OF EVIDENCE NOT CON- 
SIDERED. 


One ground of the defendant’s motion for a new trial complains of the admis- 
sion in evidence, over its objection, of testimony relating the substance of a conversa- 
tion between the plaintiff and a “Mr. Raine.” Reference to the brief of the evi- 
dence is necessary to ascertain which Mr. Raine is referred to, and what connection, 
if any, he had with the case. From the brief of evidence it appears that George 
B. Raine was sworn as a witness for the defendant, and that J. H. Raine, was its 
general agent. Held, that such a ground of error will not be considered by this 
court. Ward-Truitt Co. v. Nicholson, 23 Ga. App. 672 (2), 99 S. E. 153; Sims v. 
Sims, 131 Ga. 262, 62 S. E. 192, and cit. 

(For other cases, see Appeal and Error, Dec. Dig. § 302[3].) 
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4. APPEAL AND ERROR—EVIDENCE AS TO AGENCY. IF ERROR, HELD 
HARMLESS BY REASON OF PREVIOUS ADMISSION OF SIMILAR 
EVIDENCE. 

The defendant's witness George B. Raine having testified, without objection, that 
J. H. Raine was the general agent of the defendant, the admission in evidence of a 
letter to plaintiff's counsel from the defendant's local agent who wrote the policy, 
referring to “John H. Raine” as ‘such agent, even if erroneous, was harmless. For 
the same reason the charge of the court touching such letter can in no event afford 
the defendant cause for a new trial. 

(For other cases ,see Appeal and Error, Dec. Dig. § 1050[1].) 

5. APPEAL AND ERROR—VERDICT SUPPORTED BY EVIDENCE AND 
APPROVED BY TRIAL JUDGE NOT DISTURBED. 

The evidence authorized the verdict, and, having the approval of the trial judge, 
will not be disturbed by this court. 

(For other cases, see Appeal and Error, Dec. Dig. § 1005[2].) 

Error from Superior Court, Fulton County; W. D. Ellis, Judge. 

Action by B. F. Williams against the Atlas Assurance Company, Limited. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Spalding, MacDougald & Sibley, and Estes Doremus, all of Atlanta, for plain- 
tiff in error. 

A. W. White and E. G. Bentley, both of Atlanta, for defendant in error. 

Luke, J. Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 

Ee 
PHILLIPS v. FIREMAN’S FUND INS. CO. (No. 15014.) 
(Court of Appeals of Georgia, Division No. Jan. 16; 1924.) 
121 Southeastern Reporter, 25 
(Syllabus by the Court.) 

1. TIME—ACTION ON FIRE POLICY HELD BARRED BY PROVISIONS 
AS TO TIME. 

The court properly sustained the motion to nonsuit, as the right of action 
was barred by the terms of the insurance policy sued on. 

(For other cases, see Time, Dec. Dig. § 10[4].) 

2. COURTS—CASE NOT CERTIFIED TO SUPREME COURT TO GIVE 
OPPORTUNITY FOR REVERSAL OF FORMER DECISION NOT CON- 
FLICTING, 

This court refuses to review and reverse the decision in the case of Maxwell 
vy. Liverpool, etc., Insurance Co., 12 Ga. App. 127, 76 S. E. 1036, or to certify this 
case to the Supreme Court. 

(Yor other cases, see Courts, Dec. Dig. § 217.) 

Error from Superior Court, Floyd County; Moses Wright, Judge. 

Action by G. C. Phillips against the Fireman’s Fund Insurance Company. Judg- 
ment of nonsuit, and plaintiff brings error. Affirmed. 

Maddox, Lipscomb & Matthews, of Rome, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, and Paul H. Doyal, of Rome, for de- 
fendant in error. 


BLoopwortH, J. [1] 1. The insurance policy sued on contained the following 
stipulation : 

“No suit or action on this policy, for the recovery of any claim shall be sus- 
tainable in any court of law or equity unless the assured shall have fully complied 
with all the foregoing requirements, nor unless commenced within 12 months next 
after the happening of the loss.” 

The property insured was destroyed by fire on November 6, 1921. The suit was 
filed November 6, 1922. November 5, 1922, was Sunday. This court in Maxwell v. 
Liverpool & London & Globe Ins. Co., 12 Ga. App. 127 (3) 76 S. E. 1036, held: 

“Where the uncontroverted evidence shows that the property insured was con- 
sumed on the morning of the 24th of January, 1910, the 12 months’ limitation as to 


1. 
9. 
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commencement of the action expired at midnight of the 23d of January, 1911; 
and, under this. stipulation of the contract, the suit on the policy, which was not 
commenced until January 24, 1911, was barred” 

And in Brown v. Emerson Brick Co., 15 Ga. App. 332, 83 S. E. 160, it was held: 

“An action brought on December 29, 1913, for bodily injuries inflicted on the 
plaintiff on December 29, 1911, was barred by the statute which requires that ac- 
tions for such injuries shall-be brought ‘within two years after the right of action 
accrues.’ Civil Code of 1910, § 4497. The fact that the 28th day of December, 1913, 
was Sunday did not render applicable the Code provision that, ‘when a number of 
days is prescribed for * * * any privilege, or the discharge of any duty, * * * 
if the last day shall fall on the Sabbath, another day shall be allowed in the compu- 
tation.’ Civil Code, § 4, par. 8. This provision does not apply where a period of 
vears is so prescribed.” 

See cases cited in that case (15 Ga. App. 333, 83 S. E. 150). Under the rulings 
in the foregoing cases the suit on the policy in this case was barred. 

[2] 2. In the brief of counsel for the plaintiff in error we are asked to review 
and reverse the Maxwell Case, supra, or to certify this case to the Supreme Court 
and give that court an opportunity to review and reverse the cases from that court 
cited in the Maxwell Case, and upon which that decision is based. This request is 
denied. A somewhat similar request was made in the Maxwell Case as to the cases 
from the Supreme Court cited in that case, and in reference to the request Chief 
Judge Hill said (12 Ga. App. 131, 76 S. E. 1038): 

“According to the decisions in these cases, an action brought [on a cause of 
action arising] on January 24, 1910, required to be brought within 12 months, would 
be barred on January 24, 1911; in other words, the 12 months would expire at 
midnight of January 23, 1911. Counsel! for the plaintiffs in error seems to concede 
the correctness of this contention, and requests this court to overrule these decisions 
of the Supreme Court. Of course, it is not within the power of this court to over- 
rule decisions of the Supreme Court, but it is for us to accept and follow them as 
binding precedents. If there were any conflict in the decisions of the Supreme Court 
on the question, we might be willing to certify the question to the Supreme Court, 
for the purpose of having this conflict eliminated and the true rule laid down, but 
we do not find such conflict.” 

Judgment affirmed. 

sroyles, C. J., and Luke, J., concur. 


—————_- as 


DEN HARTOG er at. v. HOME MUT. INS. ASS'N OF IOWA. (No. 35163.) 
(Supreme Court of Iowa. Feb. 5, 1924.) 
196 Northwestern Reporter, 944. 


1. INSURANCE — REFORMATION OF POLICY; ON CLEAR AND CON- 
VINCING EVIDENCE, POLICY MAY BE REFORMED AFTER LOSS. 
An insurance policy may be reformed to carry out the intention of the parties 
after loss, where the evidence of a mutual mistake is clear and convincing. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 


2. INSURANCE—MISTAKE IN POLICY DUE TO AGENT’S NEGLIGENCE 

IS GROUND FOR REFORMATION. 

A mistake in an insurance policy, due to negligence of the insurance agent, act- 
ing within the scope of his employment, is satisfactory ground for reformation, since 
insured ordinarily relies upon the agent to properly set out the facts in the applica- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE — MISTAKE; INSURER CANNOT AVOID POLICY BE- 

CAUSE OF MISTAKE DUE TO AGENT’S NEGLIGENCE. 

Insurer cannot avoid its policy because of misstatement in the application, ma- 
terial to the risk, but due to mistake or negligence of its agent and not to fraud or 
bad faith of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 
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4. INSURANCE — INSURED NOT NEGLIGENT IN SIGNING APPLICA- 
TION IN BLANK. 


Insured held not negligent in signing application in blank, upon request of the 
agent in reliance on agent’s agreement to fill it in. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 


5. INSURANCE — ESTOPPEL; INSURER ESTOPPED FROM CLAIMING 
MISREPRESENTATION BY AGENT’S AGREEMENT TO FILL IN AP- 
PLICATION. 


Where the agent requested insured to sign an application in blank, agreeing to 
fill in the rest from data furnished by insured, who never saw the completed appli- 
cation, the company held estopped from claiming misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Appeal from District Court, Marion County; Harry S. Dugan, Judge. 

Suit in equity to correct a statement in application of a fire insurance policy 
and that the application be so reformed as to recite the true intent of the parties and 
insure both plaintiffs Den Hartog and Neal Jabaai as owners of the property, instead 
of insuring only Gerrit Den Hartog. Decree was entered reforming the contract, 
and judgment entered under the reformed contract for damages sustained by de- 
struction of a dwelling house by fire. Defendant appeals. Affirmed. 

Ray A. Emmert, of Des Moines, for appellant. 

De Reus & Van Zante, of Pella, for appellees. 


Artuur, C. J. The main and controlling proposition in the case is what was 
the intent of the parties, and whether or not the policy of insurance should be re- 
formed. Other questions are subsidiary to the main question. 

The property which was destroyed by fire was owned jointly by plaintiffs Den 
Hartog and Neal Jabaai. The policy in question insured the property in the name 
of Den Hartog as sole owner. Plaintiff's claim is that the policy failed to express 
the true contract between the parties, that the intention of the parties was to insure 
both Den Hartog and Jabaai as owners of the property, and that by mutual mis- 
take and negligence of defendant's agent the contract expressed Den Hartog as be- 
ing the sole owner of the property, instead of Den Hartog and Neal Jabaai as being 
joint owners of the property. 

Defendant denies that there was mutual mistake, and denies that Van Houwel- 
ing, defendant's agent, was negligent in writing the application. 

Prior to March 5, 1920, plaintiff, Peter Van Hemert was the owner of an 80- 
acre farm on which the building destroyed by fire on July 11, 1921, was located. 
Den Hartog and Jabaai purchased the farm from Van Hemert some time prior to 
March 5, 1920, and Van Hemert assigned a policy of insurance in a company other 
than defendant company upon the house and barn located on the farm to Den Hartog 
and Jabaai. which assignment was approved by the company. This policy expired 
March 1, 1921. 

II. Den Hartog testified that some time prior to March 1, 1921, he and Jabaai 
agreed on taking out new insurance, as the policy assigned to them by Van Hemert 
would expire March 1, 1921; that in February he met Van Houweling, agent of de- 
fendant company, and told him “we were wanting to take out insurance on a farm | 
had at Otley—I spoke to Van Houweling and told him we were intending to take 
insurance ;” that “Mr. Jabaai, my brother-in-law, would come to Pella about the Ist 
of March and pay my rent and we would take out insurance at that time.” Witness 
further stated that on March 1, 1921, he again mentioned Jabaai to Van Houweling, 
telling him that they had been looking for him, that they had been talking about tak- 
ing insurance and arranged that they would take less insurance on the house and 
more on the barn. In this conversation Den Hartog said to Van Houweling, “we 
bought the place.” In the conversation on the Ist of March Den Hartog told Van 
Houweling that “we had been looking for him and could not locate him;” that “my 
brother-in-law, Neal Jabaai, has gone home—he has lots of work at home”; that he 
told Van Houweling that he would take him to the farm and “we will fix it up then 
and take out insurance ;” that Van Houweling then asked him if he knew the size 
of the buildings, and he told him “No”; that Van Houweling then said, “If you 
only had the size of the buildings it would save us a trip out there;” that Van Hou- 
weling then said, “if we only had that old policy we could see everything from that ;” 
that he then told Van Houweling that he had the old policy and Van Houweling said, 
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“Then we will go and fix it right up;” that he furnished him the old insurance pol- 
icy; that he answered all the questions Van Houweling asked him and relied upon 
him as an insurance agent, and gave him all the data that he asked for concerning 
the property; that he paid assessment on the insurance for himself and Jabaai; that 
in procuring the insurance he acted for himself and Jabaai; that he signed the ap- 
plication at Van Houweling’s request, without reading it; that he gave Van Hou- 
weling the old policy, at Van Houweling’s request, from which Van Houweling 
wanted to make out the new policy; that his intention was that he and Jabaai should 
both have insurance; that he signed_the application in blank; that he believed when 
he signed the application that Jabaai’s name had been placed in it by the agent. 

Van Houweling, who was the agent of defendant and negotiated the insurance, 
testified that he met Den Hartog in Pella; that Den Hartog said he had decided to 
take out insurance and spoke of his brother-in-law, Jabaai, and spoke something 
about his brother-in-law being in Pella and looking for him, and that he went back 
home; that he and Den Hartog talked about going out to see the place; that he in- 
quired whether it would be necessary to go out and see the property or not, and said 
to Den Hartog that if he had the size and location of the property and the esti- 
mation of value, etc., the insurance could be fixed up that day; that he inquired of 
Den Hartog if he had an old policy which he could copy from, and he said he had 
and handed him the old policy; that he (Van Houweling) then said to Den Hartog, 
“We can fix that up right now;” that Den Hartog told him he wanted a $2,000 pol- 
icy, $800 on the house, and the rest on the barn and other buildings; “and upon that 
1 told him if he would sign the application that would let him off, that I thought I 
could copy it off, the balance of what I needed, off the old application, and I thought 
it was not necessary to wait any longer, and he (Den Hartoz) signed the applica- 
tion;” that he asked Den Hartog whether there was a mortgage on the farm, the 
amount, whether there was any other insurance on the property, which questions 
Den Hartog answered, and “then I told him that will be sufficient, I can take it 
from the old policy.” 

In relating the conversation between him and Den Hartog, Van Houweling fur- 
ther said: 

“T could not state under oath that Mr. Den Hartog told me or wrote to me that 
he was the sole and only owner. I could not state to the court that he said nothing 
about Mr. Jabaai having a joint interest. I do not know whether the plaintiff Den 
Hartog or any one had an interest, except himself. I would not want to swear one 
way or the other. I did not ask him all the questions on the application.” 

In speaking of the data which was furnished by the applicant, Van Houweling 
testified that he told Den Hartog “if we only had the old policy we could take every- 
thing from that.” Witness further testified : 

“The application was signed in blank, and I did all the filling afterwards, and 
I had the old policy before me and examined it:and took my data from it. I did 
not see the assignment there by Peter Van Hemert. The old policy was left to 
prepare from.” 

{1] III. It is well settled that a policy of insurance, like any other contract, 
may be reformed to carry out the intention of the parties where there is clear and 
convincing evidence that a mutual mistake has been made. Fritzler v. Robinson, 70 
Towa, 500, 31 N. W. 61; Jamison v. State Insurance Co., 85 Iowa, 229, 52 N. W. 
185; Carey v. Home Insurance Co., 97 Iowa, 619, 66 N. W. 920; Fitchner v. Fidelity 
Mutual Fire Association, 103 Iowa, 276, 72 N. W. 530; Salmon v. Farm Property 
Mutual Ins. Ass’n. 168 Iowa, 521, 150 N. W. 680; Norem v. Iowa Implement Mut. 
Ins. Co. (Iowa) 195 N. W. 725. 

[2]. It is also well settled that in case a mistake is made, due to the negligence 
of the agent of the insurer, acting within the scope of his employment, a satisfactory 
ground for reformation is present. Salmon v. Farm Property Mutual, supra; 
Jamison v. State Insurance Company, supra; Carey v. Home Insurance Company. 
supra; Fitchner v. Fidelity Mutual Fire Ass’n, supra. 

Courts have recognized the fact that the insured ordinarily relies upon the agent 
to properly set out in the application the facts given him. Fitchner v. Fidelity Mu- 
tual Fire Association, supra; Pfiester v. Missouri State Life Insurance, %5 Kan. 
97, 116 Pac. 245, L. R. A. 1915A, p. 275, note. 

[3] It is universally held, so far as we have discovered, that the insurer will 
not be permitted to avoid the policy by taling advantage of a misstatement in the 
application material to the risk which is di: to mistake or negligence of its agent, 
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and not to fraud or bad faith on the part of the insured. Young & Co. v. Hartford 
Ins. Co., 45 lowa, 377, 24 Am. Rep. 784; Stone v. Hawkeye Insurance Company, 68 
lowa, 737, 28 N. W.. 47, 56 Am. Rep. 870; Dodge v. Grain Shippers Mutual Fire 
Ass'n, 176 Iowa, 316. 157 N. W. 955. 

{4, 5] IV. We think Den Hartog was not guilty of negligence in signing the 
application in blank upon request of the agent. Fitchner y. Fidelity Mutual, supra. 
The application was signed in blank by Den Hartog and filled out by the agent from 
data furnished him, and Den Hartog never saw the completed application. Under 
this situation we think the company is estopped from asserting misrepresentation. 

[6] It can hardly be said that the evidence is conflicting. Appellee Den Hartog, 
as a witness, relates the transactions occurring previous to and on March 1, 1921. 
Van Houweling, appellant’s agent, in his testimony does not directly deny any of 
the statements made by Den Hartog. What Van Houweling does remember of the 
transaction affirms Den Hartog’s testimony. The record-disclosed that Den Hartog 
and Jabaai jointly owned a farm which they purchased from Peter Van Hemert. 
Jabaai was in possession of the farm, paying a rental to Den Hartog for use of 
Den Hartog‘s undivided one-half interest in the farm. The insurance policy held 
by Van Hemert and assigned to Den Hartog and Jabaai would expire on March lst, 
and Den Hartog and Jabaai were considering taking out new insurance. With this 
in mind Den Hartog talked with the agent, Van Houweiing, during the latter part 
of February, 1921, about taking out new insurance. Den Hartog said to the agent: 

“We were wanting to take out insurance on a farm I had at Otley; we were 
intending to take out insurance. Mr. Jabaai, my brother-in-law, would come to 
Pella about the Ist of March and pay my rent, and we would take insurance at that 
time.” 

Counsel for appellant, with some plausibility, argues that Den Hartog’s state- 
ment to Van Houweling, that “Jabaai would come to Pella to pay rent, and we 
would take insurance at that time,” might have been taken by Van Houweling to 
mean that Den Hartog wanted to get the rent from Jabaai before taking out insur- 
ance, and that in the statements made by Den Hartog the next day that “we have 
been looking for you and could not locate you,” and that “my brother-in-law has 
gone home,” there is nothing to impart knowledge that Jabaai owned a one-half in- 
terest on the farm. Also it is argued that, when Den Hartog mentioned “a farm 
I had at Otley” and “my rent,” the agent was justified in concluding that Den Hartog 
was the sole owner of the land and buildings thereon. We think there is nothing 
unusual in a man’s referring to a farm in which he has an undivided interest as 
“the farm I own”; nor is it unusual for a man to receive rent for his undivided 
interest in a farm. We think it should have been clear to the agent, Van Houwel- 
ing, when Den Hartog said to him “We were wanting insurance,” “We were intend- 
ing to take insurance,” “We would take the insurance,” that Den Hartog intended 
and expected to insure the interests of both himself and Jabaai in the property. 
Now concerning this conversation Van Houweling testified : 

“He (Den Hartog) spoke something about his insurance, that they had talked 
of taking out on his farm. I could not state to the court that he said nothing about 
Jabaai having a joint interest in.that property.” 

Further in the conversation, just before Den Hartog handed the policy to Van 
Houweling, Den Hartog’ stated to Van Houweling that he could not recall the 
dimensions of the house and said, ‘We bought the place, and I will take you over, 
and we can fix it up then.” We think the record shows that there was no evasion 
or concealment on the part of Den Hartog concerning the property, but that he did 
everything within his power to assist the agent in getting the data required. The 
record does not disclose that any direct question was asked concerning the owner- 
ship of the farm. Van Houweling did not deem it necessary to go out to the farm, 
for he said to Den Hartog, “If we only had the old policy we could take everything 
from that,” and further told Den Hartog that if he would sign the application that 
would let him off—that “I [Van Houweling] could copy it off, the balance of what 
I needed, off the old application.” In accordance with Van Houweling’s request and 
instruction, Den Hartog signed the printed application in blank without reading it. 
According to his testimony, it was the custom of Van Houweling to use old poli- 
cies for the purpose of procuring data for writing up a new application. In the 
instant case he used the old policy to procure the data to fill in the application which 
Den Hartog signed in blank. The old policy disclosed that Den Hartog and Jabaai 
had together purchased the farm from Peter Van Hemert. 
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Counsel for appellant argues that Den Hartog was negligent because he signed 
the application in blank. Complete answer to that argument is, we think, that Den 
Hartog signed the application in blank, without reading it, at the request of and in 
reliance upon the agent to properly. prepare the application. What is said in Fitch- 
ner v. Fidelity Mutual Fire Ass’n, supra, is illuminating and we think controlling 
on this proposition. 

We think there can be no question but that it was the intention of the parties 
that the persons to be insured against loss of the building which burned were the 
owners thereof, Den Hartog and Jabaai. 

We reach the conclusion that the evidence warrants reformation of the contract 
of insurance so as to include appellee Jabaai as a joint owner of the property with 
Den Hartog. 

Judgment of the court below is affirmed. 

Affirmed. 


Stevens, De Graff, and Vermilion, JJ., concur. 
> as 


EISMAN v. HANOVER FIRE INS. CO. (No. 24846.) 
(Supreme Court of Kansas. Jan. 12, 1924.) 
221 Pacific Reporter, 1116. 
(Syllabus by the Court.) 


INSURANCE—AGENCY: EVIDENCE HELD TO ESTABLISH SOLICITING 

AGENT AS AGENT OF INSURER. 

In an action to recover on a policy of fire insurance, the evidence examined, and 
held sufficient to establish the fact that the person ‘who solcited plaintiff’s insurance 
and negotiated the contract was the agent of the insurance company, 

(For other cases, see Insurnce, Dec. Dig. $ 76.) 

Harvey, J., dissenting. 

Appeal from Ditstrict Court, Wyandotte County; Edward L. Fischer, Judge. 

Action by Alfred Eisman against the Hanover Fire Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

William G, Holt, J. K. Cubbison, and C. C. Crow, all of Kansas City, Mo., 
for appellant. 

Henry Dean, of Kansas City, Kan., for appellee. 

Dawson, J. This was an action to recover on a fire insurance policy. Plaintiff 
owned a house located on another man’s land. He also owned some household 
goods. The defendant issued to plaintiff a policy insuring plaintiff’s house for $400, 
and insuring his goods for $100. The house and goods were destroyed by fire. De- 
fendant admitted its liability for the loss cf the goods, but denied liability for the 
sloss of the house, because the policy, as alleged by defendant, contained a clause 
providing : 

“This entire policy, unless otherwise provided by agreement indosed hereon, or 
added hereto, shall be void * * * if the subject of insurance be a building on 
ground not owned by the insured in fee simple.” 

At the trial the plaintiff testified that one Baxter solicited his patronage for in- 
surance, that ‘he told Baxter he did not own the ground on which the house stood, 
that Baxter said it was all right, and that pursuant to his transaction with Baxter 
plaintiff got the insurance policy about six weeks later at the office of one Bigger, the 
admitted agent of defendant. Bioeer testified that whatever Baxter told plaintiff 
about the policy in question was all right. The verdict and judgment were for plain- 
tiff, and defendant appeals, contending that the agency of Baxter was not establlished. 

We think it was, partly by the testimony of Bigger, and partly by the result. 
Pursuant to the agreement between Baxter and plaintiff, the policy was delivered to 
plaintiff some six weeks later by Bigger, which tended strongly to establish Baxter’s 
agency by ratification. Ratcliff v. Paul, 114 Kan. 506, 508, 220 Pac. 279. Moreover, 
there was potent evidence inherent in the fact that in the same policy contract ne- 
gotiated by Baxter there was a liability for the loss of the household goods which de- 
fendant admitted. A jury might well believe that an agent having sufficient author- 
ity to bind the defendant on a contract of insurance for $100 for household goods 
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had likewise authority to insure the house for $400, when both obligations were in- 
corporated in a single instrument. 
Affirmed. 
Johnston, C. J., and Burch, Mason, Marshall, and Hopkins, JJ., concur, 
Harvey, J., dissents. 
ee 


DOW v. FIREMEN’S INS. CO. OF NEWARK, N. J. (No. 24920.) 
(Supreme Court of Kansas. Jan. 12, 1924.) 
221 Pacific Reporter, 1112. 
(Syllabus by the Court.) 
2. INSURANCE—RECOVERY UNDER FIRE POLICY NOT FORFEITED 
BECAUSE PURCHASER IN POSSESSION WITH CONSENT OF 
VENDOR. 


Where, in such case, the vendor has a fire insurance policy on a house situated 
on the premises and the house is destroyed by fire while so occupied and before the 
conditions of the escrow are performed, the hazard from fire not being increased, 
the right to recover on the contract of insurance is not forfeited, following Pom- 
eroy v. Insurance Co., 86 Kan. 214, 120 Pac. 344, 38 L. R. A. (N. S.) 142, Ann, Cas. 
1913C, 170. 

(For other cases, ee Insurance, Dec. Dig. § 328[2].) 


Appeal from District Court, Woodson County; R. E. Cullison. Judge. 

Action by O. B. Dow against the Firemen’s Insurance Company of Newark, 
N. J. From a judgment for plainiff, defendant appeals. Affirmed. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka, for appellant. 

G. H. Lamb and W. E. Hogueland, both of Yates Center, for appellee. 


Hopkins, J. The action was one to recover on a polcy of fire insurance. A 
demurrer by the defendant to plaintiff's petition was overruled, and defendant ap- 
peals. 

The petition recited the issuance of the policy and that the property was burned. 
The policy had the usuai terms and conditions of the standard fire insurance policy, 
and contained this clause: 

“This entire policy shall be void unless otherwise provided by agreement in 
writing added hereto (a) if the interest of the assured be or becomes other than 
entire unconditional, unincumbered and sole ownership.” 

The petition also set out a sale contract entered into between the insured and 
Earl Dulinsky, which recited the consideration, part payment of $200 and balance to 
be paid $10 per month, with interest; that the contract, with deed and abstract, was 
to be deposited in a bank, the buyer not to be entitled to the deed and abstract until 
the agreement had been fully complied with, the buyer reserving the right to pay 
the balance due in full at any time, the buyer to have 60 days’ grace to make pay- 
ments, and, if not complied with, the buyer to give peaceful possession to the seller, 
and the seller to retain all payments as liquidated damages. The contract contained 
these provisions: 

“The payment of said deferred payments, and the interest thereon, and of said 
taxes and insurance, is at the option of the party of the second part, and he shall be 
under no legal obligation to pay the same. * * * No title shall pass hereby to 
second party, but the same shall remain in first party until all the foregoing condi- 
tions have been by second party fully complied with.” 

Did plaintiff's sale contract forfeit his insurance. 

[1, 2] In Pomeroy v. Insurance Co., 86 Kan, 214, 120 Pac. 344, 38 L. R. A. 
(N. S.) 142, Ann. Cas. 1913C, 170, it was said: 

“While a deed is in escrow, awaiting the performance of conditions precedent 
to the delivery thereof by the vendor to the -vendee, there is no change in the title 
or. right of possession to the property, although the purchaser occupies it with the 
consent of the vendor, in anticipation of completing the contract of sale and purchase. 

“Where, in such case, the vendor has a fire insurance policy on a house situated 
on the premises, and the house is destroyed by fire while so occupied and before 
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the conditions of the escrow are performed, the hazard from fire not being increased, 
the right to recover on the contract of insurance is not forfeited.” 

The so-called contract of sale between the plaintiff and Dulinsky could hardly 
be said te have been more than an option under and by virtue of which Dulinsky 
could purchase the property The language of the contract stated as much in plain 
terms. Under the circumstances there was no change of interest in the premises by 
virtue of the contract. Upon failure to pay the money as therein provided, the pos- 
session which Dulinsky had obtained under the contract, reverted to the plaintiff, 
and Dulinsky had no further interest in the property. The option which he held did 
not create an interest in him, within the meaning of the clause used in the policy of 
insurance. See Garner v. Insurance Co., 73 Kan. 127, 84 Pac. 717, 4 L. R. A. (N. 
S.) 654, 117 Am. St. Rep. 460, 9 Ann. Cas. 459 ; Hillyard y. Banchor, 85 Kan. 516, 
118 Pac. 67; Walton v. Phoenix Ins. Co., 162 Mo. App. 316, 141 S. W. 1138; Mack- 
intosh y. Agricultural Fire Ins. Co., 150 Cal. 440, 89 Pac .102, 119 Am. St. Rep. 234; 
note 107 Am. St. Rep. 99; also note 124 Am. St. Rep. 439; Hankins v. Ins. Co., 96 
Kan. 706, 153 Pac. 491, L. R. A. 1918F, 373, Ann. Cas. 1918C, 135. 

The demurrer was properly overruled. 

The judgment is affirmed. 


All the Justices concurring. 
a 


MILLER vy. CONTINENTAL INS. CO. OF NEW YORK. (No. 236%.) 
(Supreme Court of Minnesota. Jan. 11, 1924.) 
196 Northwestern Reporter, 651. 
(Sylabus by the Court.) 
APPEAL AND ERROR—WHERE EVIDENCE MAKES ISSUE FOR JURY, 


IDENTICAL FINDINGS BY TWO JURIES SHOULD END LITIGA- 
TION. 


The evidence made the issues in this case questions for the jury and, two juries 
having found for defendant, the litigation should end. 
(For other cases, see Appeal and Error, Dec. Dig. § 1006[2].) 


Appeal from District Court, Ramsey County; Chas. Bechoefer, Judge. 

Action by Jacob A. Mitler, doing business as J. A. Miller & Co., against the Con- 
tinental Insurance Company of New York. From an order denying an alternative 
motion for judgment or a new trial, plaintiff appeals. Affirmed 

Jesse E. Greenman, of St. Paul, for appellant. 

O'Brien, Horn & Stringer, of St. Paul, for respondent. 


Taytor, C. Plaintiff, alleging that he was doing business under the name of 
J. A. Miller & Co., brought suit on a policy of fire insurance issued by defendant 
to “J. A. Miller & Co.” Defendant alleged that the policy had been canceled by 
mutual consent prior to the fire, and further alleged that the policy had not been 
* issued to plaintiff individually, but to a copartnership, doing business under the 
firm name of “J. A. Miller & Co.,” composed of plaintiff and his two sons Julius 
and Michael Miller. 

The case has been tried twice. The first trial resulted in a verdict for defend- 
ant. Plaintiff's alternative motion for judgment or a new trial was denied, and he 
appealed. This court granted a new trial (Miller v. Continental Insurance Co., 152 
Minn. 404, 188 N. W. 1000), two members of the court dissenting. The second trial 
also resulted in a verdict for defendant. Plaintiff’s alternative motion for judgment 
or a new trial was again denied, and a second appeal brings the case before this 
court a second time. On the former appeal the court said: “The case is not one 
for judgment notwithstanding but for a new trial.” t 

The new trial was granted on the ground that the evidence as to the cancellation 
of the policy was vague, uncertain and unsatisfactory and as consistent with an un- 
derstanding that the policy was to continue until a new one was issued in another 
company as with an understanding that it was canceled when surrendered to the 
broker. It is evident from the opinion that the court recognized that there was evi- 
dence tending to support the claim of cancellation, but considered it so unsatis- 
factory that the question ought to be submitted to another jury. This has been 
done, and the second jury has reached the same conclusion as the first. 

The evidence at the second trial differed but little from that at the first trial, 
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but, perhaps, was somewhat more definite and more favorable to the defendant. It 
shows that the broker who procured the insurance was instructed by the insurance 
company to take up the policy and cancel it; that he went to plaintiff's place of 
business, found Julius Miller in charge, informed him of the instructions from the 
company and asked for the policy; that Julius stated that the policy was locked in 
the safe, that he was unable to open the safe, and that his father, who was absent, 
would be back on the.following Friday, when the safe could be opened and the pol- 
icy obtained. On Friday the broker again went to plaintiff’s place of business and 
again found Julius in charge and plaintiff absent; but the safe was then open, and 
Julius returned the policy to him, and he returned it to the company. At the time 
of returning the policy, it was agreed between Julius and the broker that the broker, 
who still had the premium, should retain it for the purpose of procuring other in- 
surance in another company. There was also sufficient evidence to justify the jury 
in finding that Julius was in partnership with his father and had authority to can- 
cel the policy. The first. verdict was approved by one trial judge and the second 
verdict by another trial judge. 

We think the evidence was sufficient to make the issue of cancellation a ques- 
tion for the jury, and that, after two juries, who saw and observed the witnesses, 
have drawn the same conclusions from their testimony, the litigation should end. 
Thill v. Freiermuth, 139 Minn. 78, 165 N. W. 490; Marshall v. Chicago, R. I. & P. 
Ry. Co., 131 Minn. 392, 155 N. W. 208; Dunnell Minn. Dig. § 1151. 

Plaintiff challenges several of the rulings admitting and excluding evidence, 
but we find none of which he has any valid ground to complain, or which would 
justify a reversal. 

Order affirmed. 

Stone, J., having been of counsel, took no part. 


———_ - os 


SHAKE er at. v. WESTCHESTER FIRE INS. CO. OF NEW YORK. 
(No. 23656.) 


(Supreme Court of Minnesota. Jan. 18, 1924.) 
196 Northwestern Reporter, 804. 
(Syllabus by the Court.) 


INSURANCE — SUBJECT TO STATUTES, INSURANCE POLICY GOV- 
ERNED BY LAW OF CONTRACTS; INSURER HAS BURDEN TO 
PROVE INSURED’S CONSENT TO MODIFICATION OF POLICY; AC- 
CEPTING AND ATTACHING RIDER TO POLICY PROOF OF IN- 
SURED’S CONSENT TQ MODIFICATION OF CONTRACT; EVIDENCE 
HELD SUFFICIENT TO SUSTAIN FINDING THAT INSURED DID 
ne ec TO MODIFICATION OF POLICY BY ATTACHMENT 


Subject to the statutory law of this state, a policy of insurance is within the ap- 
plication of the general principles of the law of contracts. The insurer has the bur- 
den of proving consent by the insured to a modification of the terms of the policy. 
Accepting and attaching a rider to the policy is proof of consent to the modification 
of the contract shown by the rider, but the circumstances mentioned in the opinion 
warranted the court in finding that in fact such consent was lacking. 

(For other cases, see Insurance, Dec. Dig. §§ 646[1], 665[2].) 

Appeal from District Court, Pipestone County; L. S. Nelson, Judge. 

Action by W. A. Shake and another, partners in business as The Toggery, against 
the Westchester Fire Insurance Company of New York. From an order denying 
its motion for a new trial, defendant appeals. Affirmed. 


James H. Hall, of Marshall, for appellant. 
M. J. Meeker, of Pipestone, for respondents. 


Lees. C. This i is an action on two policies of fire insurance issued plaintiffs by 
defendant, the first in July and the second in September, 1921. The action was de- 
fended on the ground that a portion of plaintiffs’ claim was for the loss of clothing 
left with them by their customers to be renovated. The policies were written by W.: 
L. Alexander, defendant's local agent at Pipestone, were in the standard form, and, 
as first written, had riders attached, with a clause in one reading as follows: 
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“Item 4. $500 on ladies’ and gentlemen’s suits, new, and those that have been 

left for repair,” etc., 
—and in the other the same except as to the amount of insurance, which was $900. 
On December 6, 1921, R. L. Woodman, acting for Mr. Alexander, called upon the 
plaintiffs, procured the policies, detached the riders, and gave plaintiffs two new ones. 
As to item 4, both riders, after specifying the amount, read: ‘‘On ladies’ and gentle- 
men’s suits, the property of the assured.” “. 

Plaintiffs took the riders, and attached them to the policies. The fire occurred 
on March 9, 1922. The total loss was $2,871.35, of which $806 was apportioned to 
another insurer. The remainder was made up of a loss of $1,263.62 on customers’ 
goods and $801.73 on goods owned by plaintiffs. Defendant denied liability for the 
first of these items of loss. 

The court found that plaintiffs at no time consented to any change in the terms 
or conditions of the policies, and that none was ever effected, and ordered judg- 
ment in their favor for $2,065.35 with interest. Defendant has appealed from an or- 
der denying its motion for a new trial, attacking the finding above mentioned, on the 
ground that it is not supported by the evidence. 

The plaintiff Shake testified that the new riders were left with him by Mr. 
Woodman without an explanation as to their contents; that he asked him if the in- 
surance was all right, and he said it was; and that plaintiffs never received notice 
of any modification or change in the policies. Mr. Woodman testified that he re- 
ceived instructions from the company to attach the new riders to the policies, in- 
formed Mr. Shake of that fact, and that he had no recollection of any other con- 
versation with him. Defendant does not deny that its agent Alexander intended, 
when he wrote the policies, to cover wearing apparel left with plaintiffs by their 
patrons. Neither does it deny that, as first written, the policies covered wearing ap- 
parel not owned by plaintiffs, or that they had an insurable interest therein. See 
Banner Laundry Co. v. Great Eastern Cas. Co., 148 Minn. 29, 180 N. W. 997; 26 C. 
J. P. 25. The only question for determination by the trial court was whether the 
evidence showed that the original contracts of insurance had been modified. General 
rules applicable in the consideration of a question of that character are set forth in 
N. W. F. & M. Ins. Co. v. Conn. Fire Ins. Co., 105 Minn. 483, 117 N. W. 825. 
Plaintiffs assert that they never assented to a change in the terms of the original 
contracts, and did not know of defendant's attempt to modify them. There was no 
evidence to show that plaintiffs expressly assented to any modification. Defendant 
takes the position that after plaintiffs attached the riders to the policies they could 
not be heard to say that they were not part of the policies or that the original con- 
tracts had not been changed. Its position is supported by Parsons v. Lane, 97 Minn. 
98, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 17 Ann. Cas. 1144, a case where there was 
no written application for insurance, and no oral agreement as to the terms of the 
policy, and this court ruled that by accepting and retaining the policy the insured 
was charged with notice of its contents. Subject to the statutory law of this state, 
a policy of insurance is within the application of the general principles of the law 
of contracts. Kollitz v. Equit. Mut. Fire Ins. Co., 92 Minn. 234, 99 N. W. 892. 
Mutual consent of the parties is always essential to a modification of a contract, and 
it is incumbent upon the party, who asserts that there was a modification, to prove 
that the other party consented thereto. Leonard v. Schall, 132 Minn. 446, 157 N. W. 
723, 4 A. L. R. 1166. It is not necessary to prove consent expressly given. It may 
be inferred from the conduct of the parties. In the instant case was consent con- 
clusively shown when it appeared that plaintiffs received and kept the riders and at- 
tached them to the policies? Plaintiffs may have been negligent in not reading the 
riders and in failing to discover the change they purported. to make in the terms of 
the original contract, but that alone would not prevent them from asserting that the 
policies as first written were still in effect. Norman v. Kelso, etc., Ins. Co., 114 
Minn. 49, 130 N. W. 13; Haley v. Sharon, etc., Ins. Co., 147 Minn. 190, 179 N. W. 
895. The retention of the riders without objection was a circumstance from which 
the court might properly infer that the parties had agreed to a modification. It 
would be comparable to receiving and retaining for an unreasonable time a state- 
ment of account without objecting to it. Under some circumstances that is held to 
warrant the inference that the debtor consented to recognize it as an account stated. 
Western Newspaper Union v. Segerstrom, etc., Co., 118 Minn. 230, 136 N. W. 752. 
It is also held that contractual assent may be expressed by accepting a paper con- 
taining the terms of the alleged contract. Ames v. N. Y. Life Ins. Co. (Minn.) 191 
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N. W. 274. When it appears that the insured received, retained, and attached a 
rider to his policy, it may be inferred that he consented to any permissible change in 
the contract of insurance which the rider effected. The weight to be given to the 
inference will vary with the circumstances. They may be such as to require a court 
to regard it as conclusive. The general principles of law applicable to the modifica- 
tion of contracts will afford the best guide to a correct determination of each case. 
There can be no hard and fast rule. In the case at bar, when the riders were handed 
to the insured, he inquired whether the insurance was all right. Instead of inform- 
ing him that the riders modified the terms of the policies, the agent answered, “Yes.” 

Under the circumstances he should have explained the effect of the riders. His 
failure to do so bore on the question of the reality of consent to a modification of 
the contract. It deprived the act of the insured of the effect which would other- 
wise be given to it, and the trial court might properly take this into account in de- 
termining whether or not the insured should be deemed to have given his consent to 
a change in the policies. Taken as a whole, the evidence warranted the court in hold- 
ing that the insured had not consented to a modification of the original contract of 
insurance. 

The order denying a new trial is therefore affirmed. 


———__ - ao 


DOWELL v. COMMONWEALTH INS. CO. OF NEW YORK. (No. 14722.) 
(Kansas City Court of Appeals. Missouri. Dec. 31, 1923.) 
256 Southwestern Reporter, 1074. 

1. INSURANCE--CANCELLATION; POLICY NOT CANCELED WITHOUT 
INSURED’S CONSENT EXCEPT ON STRICT COMPLIANCE WITH 
TERMS. 

A fire insurance policy may not be canceled without insured’s consent except on 
strict compliance with its terms. , 

(For other cases, see Insurance, Dec. Dig. § 228.) 

2. INSURANCE—CANCELLATION;y POLICY HELD NOT LEGALLY CAN- 
CELED. 

Where agent of insurer issued a fire insurance policy for $2,000, effective Sept- 
ember 12, 1921, and delivered it to insured, but before fire of November 8, 1921, in- 
surer instructed agent it would not carry more than $750 on the risk and directed 
him to cancel it, attempted cancellation of the policy without knowledge of insured 
and without return of unearned premium and a reissuance of a policy for the per- 
mitted sum, held not to affect the first issued policy as a valid contract. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

4. INSURANCE — WAIVER; INSURED HELD NOT TO HAVE WAIVED 
RIGHTS UNDER POLICY. 

Where agent issued policy of fire insurance for $2,000 and was thereafter in- 
structed by company to carry only $750 on the risk and agent canceled policy, re- 
issuing new policy for $750, and procured other insurance in another company, and 
after fire loss insured informed agent in signing proof of loss against the other com- 
pany that she held defendant on the $2,000 policy and that in surrendering the policy 
to the agency she was not releasing rights thereunder, she did not thereby ratify 
the attempted cancellation. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

5. INSURANCE — INSTRUCTION AS TO CANCELLATION OF POLICY 
HELD PROPER. 

Where agent issued fire insurance policy for $2,000, but on instruction from 
company canceled it without insured’s consent and issued one in the same company 
for $750 and in another company for the difference, and after fire loss insured de- 
livered first policy to agent but not for cancellation, and agent was not agent for in- 
sured in her action on the first policy, held, there was no error in instructions per- 
mitting recovery, unless the policy was canceled by agreement, and that agent had 
no right to issue a policy in the second company without insured’s consent, and the 
fact that agent so issued the second policy before the hire did not cancel the first one 
unless insured thereafter agreed to such cancellation. 

(For other cases, see Insurance, Dec. Dig. § 669[3].) 
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Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 
Action by Mrs. Laura Dowell against the Commonwealth Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 


C. C. Crow, of Kansas City, for appellant. 
Davis & Ashby, of Chillicothe, for respondent. 


ARNOLD, J. This suit was instituted to recover on a policy of fire insurance of 
$2,000. The facts disclosed by the record are that one W. L. Cox was agent at 
Chillicothe, Mo., for the Commonwealth Insurance Company, defendant herein, and 
on behalf of said company he issued to plaintiff a policy of fire insurance in the sum 
of $2,000, effective September 12, 1921, for a term of three years, upon plaintiff's 
dwelling house and its contents in Chillicothe, Mo. The premium of $30.50 was paid 
by plaintiff and the policy was delivered to her. On the 8th day of November of 
the same year, said house and contents covered by said policy were totally destroyed 
by fire. 

In the early part of November and before the fire, the Commonwealth Company 
instructed Cox that it would not carry a policy on the property in an amount to ex- 
ceed $750, and directed Cox to cancel the policy of $2,000 and issue a new one for 
$750. Cox then canceled the $2,000 policy, sued on herein, and in lieu thereof, and 
without the knowledge or consent of plaintiff, issued to her a policy in the Equitable 
Fire & Marine Insurance Company, for which he was also agent. 

On the day of the fire, plaintiff was visiting in Kansas City, Mo., but returned 
to Chillicothe at once, and the policy in the Equitable Company was then delivered to 
plaintiff by the Cox agency, showing the unearned premium on the Commonwealth 
policy credited thereon. The Commonwealth policy was delivered by plaintiff into 
the hands of the Cox agency and was in the hands of defendant company at the time 
this suit was brought. Proofs of loss were made under the Equitable policy, and 
plaintiff then was informed for the first time of the cancellation of the Common- 
wealth policy. She was told the Commonwealth Company denied liability, and that 
the Cox agency would try and get the insurance upon the Equitable policy. There 
is evidence tending to show that at the time plaintiff signed the proofs of loss against 
the Equitable Company plaintiff told the Cox agency that she held the Common- 
wealth Company on the policy sued on; that the proof of loss against the Equitable 
Company was made by plaintiff against that company on the advice and under the 
direction of the Cox agency. The Equitable Company learned that the policy so 
issued was delivered to plaintiff after the fire, denied liability thereunder, and re- 
fused to pay the loss. This suit then was filed against the Commonwealth Company. 

The pleadings embrace facts as above stated. The cause was tried to a jury. 
No evidence was introduced by defendant. At the close of the evidence, defendant 
asked a peremptory instruction in its favor, which was refused. Instructions were 
asked and given on behalf of plaintiff, but defendant stood on its demurrer and asked 
no instructions. The verdict was for plaintiff for $2,000. 

Defendant’s motion for a new trial being overruled, the case was appealed to this 
court. It is charged, first, that the trial court erred in refusing to give the peremp- 
tory instruction to find for defendant, and that, under plaintiff's own testimony to 
the effect that she received the Equitable policy in lieu of the policy sued on, she 
waived all rights against defendant company. It is alse contended that by agree- 
ing with the adjuster for the Equitable Company and accepting the exchange of poli- 
cies after the loss, plaintuff is estopped from claiming under the Commonwealth pol- 
icy. 

This position of defendant is met by the contention of plaintiff that the Com- 
monwealth policy was attempted to be canceled without her knowledge or consent; 
that the terms of the policy itself provide for the cancellation thereof only after 
five days’ notice to the insured. It is not claimed by defendant that any attempt was - 
made by it to comply with the following clause in the contract: 

“This policy shall be canceled at any time at the request of the insured; or by 
the company by giving five days notice of such cancellation (on return of unearned 
premium).” ‘ 

Neither does defendant claim that the unearned premium was returned, or of- 
fered to be returned, to plaintiff, but bases its contention on the fact that the un- 
earned premium was credited on the Equitable policy. We are therefore confronted 
with the question as to whether or not the policy in suit was legally canceled. No 
notice of cancellation was given by plaintiff, no return of unearned premium was 
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made to her, nor was she aware that any attempt had been made to cancel the policy 
until after the fire occurred. 

[1] It is the rule that a policy may not be canceled without the consent of the 
insured except upon strict compliance with the terms of the policy itself. This court 
held, in Milling Company v. Fire Insurance Co., 105 Mo. App. 146, loc. cit. 152, 79 
S. W. 720, 721: 

“There is no doubt that although the company had the policy returned to its 
main office and had it endorsed as canceled several weeks before the fire, yet, as 
plaintiff was not notified of the cancellation up to the time of the fire, and the pre- 
mium it had afterwards paid was not returned to it, the policy continued to be a 
valid contract of indemnity, and defendant was liable to plaintiff at that time on the 
facts which then existed.” 

See, also, Nome Insurance Co. v. Hamilton, 143 Mo. App. 237, 128 S. W. 273; 
Insurance Co. v. Phillips (Mo. App.) 190 S. W. 994; Dubinsky v. Ins. Co. (Mo. 
App.) 196 S. W. 1045; State ex rel. v. Hudson (Mo. App.) 222 S. W. 1049; Home 
Ins. Co. v. Horrell, 206 Mo. App. 352, 227 S. W. 830; Clark v. Insurance Co. (Mo. 
App.) 231.S. W. 74. 

[2] The cases are all one way on this point, and we hold against defendant's 
contention that the policy was legally canceled, and hold that the contract was a valid 
contract of indemnity at the time the loss occurred. 

[3, 4] This brings us to the question of waiver on the part of plaintiff, and 
whether or not she ratified the attempted cancellation of the policy after the loss. 
We have only the evidence of plaintiff before us, and in our discussion of the de- 
murrer we must construe that evidence in the light most favorable to plaintiff. 

The evidence shows that plaintiff informed the Cox agency that in signing the 
proof of loss against the Equitable Company, at the request of said agency, she still 
was holding defendant on the policy in suit, and that in surrendering the Common- 
wealth policy to the agency, she was not releasing any of her rights thereunder. In 
the Milling Company Case, from which we have heretofore quoted, it is said: 

“After the fire, plaintiff did not have a claim which was ‘void or enforceable at 
his option.’ It had a claim which was valid or invalid as it then existed. There 
was no option or election, as such, which plaintiff could exercise that would, in any 
way, affect the validity or invalidity of its claim. If it had a valid claim it would 
forbear to enforce it and let it become outlawed or it might otherwise act as any 
other free agent may. But there was no such condition as is presented by a void or 
enforceable claim at the option of the party concerned.” 

We find there was no error in the action of the trial court in overruling defend- 
ant’s demurrer to the evidence. 

[5] The remaining point urged by defendant in support of this appeal is that 
there is error in two instructions given on behalf of plaintiff. The court gave one 
instruction which purported to cover the entire case, the last sentence of which reads: 

“Unless you further find and believe from the evidence that said policy was 
canceled by agreement between plaintiff and defendant’s agent.” 

And the next instruction is as follows: 

“The court instructs the jury that the W. L. Cox agency had no right to issue 
to plaintiff the Equitable Fire & Marine Insurance policy without her knowledge and 
consent, although you may find and believe from the evidence that said policy was 
written by said W. L. Cox agency before said fire occurred, yet, said fact, if you 
believe it to be a fact, did not cancel defendant’s policy, unless plaintiff thereafter 
agreed to such cancellation, if any.” 

We see no merit in the objections offered to these instructions. All that was 
done before the fire as to the cancellation of the one policy and the issuance of the 
other was done by the Cox agency, without the knowledge or consent of plaintiff. 
After the loss occurred, she delivered the policy which she held to the Cox agency, 
but not for the purpose of cancellation. There is nothing in the evidence to show 
that she regarded Cox as her agent at any time, or that she ratified the acts by which 
he endeavored to cancel the policy issued by defendant. The instructions properly 
submitted these issues, and we hold they followed the law and the facts presented 
herein. 

Finding no reversible error in the case, the judgment is affirmed. 

All concur. 
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FARBER v. BOSTON INS. CO. (No. 14808.) 
(Kansas City Court of Appeals. Missouri. Dec. 31, 1923.) 
256 Southwestern Reporter, 1079. 


1. INSURANCE— EVIDENCE OF BURNING BY INSURED SUFFICIENT 
FOR JURY. 
Evidence held sufficient, without piling inference on inference, to go to the jury 
on the issue whether insured burned his property. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. EVIDENCE—WHEN CIRCUMSTANTIAL EVIDENCE SUFFICIENT. 

Circumstantial evidence in a civil case need not exclude every other reasonable 
hypothesis than the truth of the fact or facts sought to be proved thereby; but it is 
enough that the jury can reasonably find such fact or facts from the circumstances, 
without piling inference on inference. 

(For other cases, see Evidence, Dec. Dig. § 587.) 

3. EVIDENCE—ADMISSION; OFFER TO PAY BEFORE CONTROVERSY 

ADMISSION OF LIABILITY. 

Evidence of offer by insurer, before any controversy or disagreement between 
the parties, to pay a certain amount to insured, is admissible as an admission of 
liability, in an action in which incendiarism is the defense, though as affecting its 
weight defendant may show that at time of offer it had no knowledge or suspicion 
of incendiarism. 

(¥or other cases, see Evidence, Dec. Dig. § 213[1].) 

Arnold, J., dissenting in part. 


Appeal from Circuit Court, Buchanan County; Thos. B. Allen, Judge. 
Action by Louis Farber against the Roston Insurance Company. From an order 
granting plaintiff a new trial, defendant appeals. Affirmed. 


John S. Boyer, of St. Joseph, and Crow & Newman, of Kansas City, for ap- 
pellant. 


Joseph Goldman and Strop & Silverman, all of St. Joseph, for respondent. 


Trims_p, P. J. [1, 2] I cannot subscribe to the view that the court should have 
taken from the jury the issue as to whether insured burned his property. To estab- 
lish the rule really enunciated in Judge Arnold’s opinion, would, it seems to me, en- 
able an owner to safely burn his property without fear of losing his insurance, pro- 
vided he was careful to iet no one see him burn it and arranged matters so that the 
fire would destroy all evidence of its origin. If the rule announced becomes the 
law, then in such cases, an insurance company cannot hereafter hope to successfully 
defend on the ground of the owner’s incendiarism, unless it is able to produce evi- 
dence that the owner or his agent was actually seen to apply the firebrand. 

It must be remembered in this case that the jury found for defendant, and there- 
fore it cannot be correctly said, as the opinion does, that the suspicious circumstances 
were “explained” by plaintiff. All of defendant’s evidence must be accepted as true, 
with all the inferences which can be reasonably drawn therefrom, together with such 
evidence furnished by plaintiff as tends to help defendant’s theory. When all this 
has been done, then the question is: Has the jury, in this case, any substantial basis 
for their verdict? 

The ultimate fact to be proved does not have to be established beyond a reason- 
able doubt, but is to be decided, as in other civil cases, according to the preponder- 
ance of the evidence and the reasonable probability of its truth. Rothschild v. 
American, etc., Ins. Co., 62 Mo. 356. It is true, Judge Arnold’s opinion in form 
recognizes this, and yet, in reality, it seems to me the opinion proceeds to apply the 
criminal rule governing circumstantial evidence. The opinion is based upon two 
remarks in the case of Fritz v. St. Louis, ete, R. Co., 243 Mo. 62, loc. cit. 67, 148 
S. W. 7478, where it is stated that, in circumstantial evidence “the proof should have 
<r to exclude any other reasonable conclusion than the principal fact” and 
that— 

“The force and effect of circumstantial evidence depend upon its incompatibility 
with, and incapability of, explanation or solution upon any other supposition than 
that of the truth of the fact which it is adduced to prove.” 
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It may be that, in civil! cases, circumstantial evidence, in order to be sufficient, 
should have a tendency to exclude any other reasonable conclusion. Even so, I 
think the evidence in the case at bar is sufficient to have that tendency. With refer- 
ence to the second of the above-quoted remarks, while the force and effect, that is, 
the weight of circumstantial evidence, does depend upon its incompatibility with and 
incapability of explanation upon any other solution than the truth of the fact it is 
adduced to prove, yet, by that it was not meant to say that, in order for circum- 
stantial evidence to be sufficient in a civil case, it must actually exclude every other 
reasonable hypothesis, for that is precisely what circumstantial evidence must do in 
a criminal case. Surely that was not what Judge Lamm meant. The Supreme Court, 
in State ex rel. v. Ellison, 268 Mo. 239, 187 S. W. 23, condemned an instruction, 
which told the jury that before they could find for defendant, the circumstances 
proved must point to plaintiff and be inconsistent with any other reasonable hypothe- 
sis, and held that such an instruction incorrectly applied the criminal rule to a civil 
case. 

As I view it, the decision in the Fritz Case goes no further than to hold that the 
circumstantial evidence in that case had no tendency to prove the ultimate fact 
sought to be established. Lor the opinion goes on to set forth that there was no 
evidence that a cinder thrown from a passing engine could live, after being carried 
so far, in such a cold, damp wind, and start a fire; that no engine had passed for 
three hours or more prior to the discovery of the fire, and even if a cinder could live 
under the above circumstances and start a fire, there is no evidence to show that it 
would smolder for the length of time it did and break forth without prior mani- 
festation of its presence; that the fire when first seen existed on the inside of the 
mill and a coal oil stove, turned down low, had been left burning therein; and that 
night, shortly before the fire, a tramp had at a neighboring house applied for shelter 
and, upon being refused, had borrowed some matches and left, going in the direction 
of the mill. Under these circumstances the court held there was no evidence tending 
to show that a spark from defendant’s engine, passing several hours before the 
fire was discovered, set the mill on fire. This is what was really decided and not 
that circumstantial evidence must, in order to be sufficient in a civil case, exclude 
every other reasonable hypothesis. But, as ! view it, the latter is the effect accorded 
the decision by Judge Arnold in applying it in support of his opinion. He holds, in 
effect, that while there are suspicious circumstances, yet as plaintiff explained these, 
and as there was no substantial evidence in addition thereto, showing that the fire 
was of incendiary origin, therefore there was no evidence from which the jury could 
find insured burned his property. This, it seems to me, is but another way of apply- 
ing the criminal rule as to circumstantial evidence. Put the case at bar is a civil 
case, and if the circumstances are such that the jury can reasonably find therefrom 
that plaintiff burned his property, then it was not error to refuse an instruction tak- 
ing that issue from the jury. Of course, the jury cannot build an inference upon an 
inference. But if the circumstances are of such variety and extent as to justify the 
direct inference that plaintiff burned his property, then there is no building of in- 
ference upon inference. This is on the theory that it is necessary to draw two in- 
ferences, namely: (1) That the property was intentionally burned, and (2) that 
the plaintiff did it. And this is the subconscious idea underlying Judge Arnold’s 
opinion, to wit, that when the incendiary burning, i. e., the corpus delicti, is shown, 
then the jury may infer from the circumstances that plaintiff did it. It should be 
observed here that plaintiff's presence at the premises at the time the fire originated 
is not shown by circumstantial, but by direct, evidence. Three persons testified 
positively to his presence there. The jury believed this direct testimony and, if the 
fire was of incendiary crigin, the inevitable result of the direct testimony as to 
plaintiff's presence is to establish the fact that he was the incendiary. Hence it may 
be asked, Is not the only inference necessary to be drawn from the circumstantial 
evidence the inference that the fire was of incendiary origin? But, even upon the 
theory that the two inferences above mentioned are necessary to establish the ulti- 
mate fact sought to be proved, the foregoing observations show that the two infer- 
ences may be drawn from the whole evidence, and do not violate the rule against 
piling inference upon inference, provided each inference arises directly from the 
particular circumstances supporting it, and is not itself dependent in any manner 
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upon the other inference. Whether such is or is not the situation, the following 
statement of the evidence will disclose: 

The fire occurred between 1 and 3 o'clock in the morning of February 11, 1921. 
Between July 1, 1920, and the date of the fire, plaintiff obtained eleven policies of 
insurance on his merchandise, and at least nine of these were in force at the time of 
the fire. The policies in force, in addition to the one sutled on, aggregated the sum 
of $8,000. Of these, two for $1,000 each were obtained January 23, 1921, another 
for $1,000 was obtained January 26, 1921, and two others for $2,500 each were ob- 
tained February 4, 1921, just seven ‘days before the fire. 

This suit was instituted September 14, 1921, on the policy for $1,000 issued July 
1, 1920. Shortly after the institution of this suit, plaintiff’s deposition was taken, 
and in it he testified that he had slept in his store until a short time before the fire; 
that, expecting his wife (who was in Russia) to join him in this country, he had 
rented rooms about three blocks from his store; that before she came and about 
three or four weeks before the fire, he removed his sleepng quarters to said rooms; 
that he quit rooming at the store because “it was awfully damp and I got sick”; he 
then said he had rented the rooms and, as he had to pay the rent, he might as well 
move there; that while it was a little damp for a man to sleep at the store it was 
not so damp as to injure any of his goods. 

In this deposition he testified positively and unequivocally that the night of the 
tire he left his store between 8:30 and 9 o’clock and went home to his rooms; that 
he may have been an hour late in getting to his room, as he used to go to the show 
every night after closing the store; but that when he reached home he went to bed 
and to sleep, staying in his room ‘all night, and distinctly remembered that he was 
not near his store that night after 9 o'clock and did not return to his store until 7 
o'clock the next morning, when he then learned of the fire and found that his store 
was destroyed; that he was sure that, within an hour after he left the store that 
evening, he was at home and slept there and remained there till the next morning. 

At the trial he testified that prices in his line of goods were 10 to 15 per cent. 
lower than they were six months before the fire; that at the time of the fire he had 
$14,500 of insurance on the stock, $150 on the fixtures, and $350 on a stitcher ma- 
chine; that the market value of his stock was $18,974, and some cents, that the way 
he knew of its value was because he had taken an inventory of it on January 1, and 
could tell by his bankbook that he had only sold some $600 or $700 of goods out of 
the stock up to the time of the fire. He could not tell the amount of goods he had 
bought in that time as his bills were burned in the fire. On cross-examination he 
could not take the inventory and tell what any particular item was, whether clothing 
or anything else. (His was a general store, except that he did not. sell hardware.) 
He said a young girl, his employee, helped him make the inventory; but she was not 
called as a witness. 

He further testified at the trial that he first learned of the fire when he-came 
to the store at 7 o'clock in the morning and found his stock burned “all over.” He 
also testified at the trial that he moved his sleeping quarters from the store to the 
rooms he had rented between three and four weeks before Christmas. (In his depo- 
sition he said he moved three or four weeks before the fire.) He testified on cross- 
examination at the trial that he left his store to go to his room the night of the fire 
between &:30 and 9 o’clock p. m., and at first said he did not see any one or talk to 
any person on the way home, nor did he see or talk to his landlady that night. Af- 
terwards he said he thought he talked to a lot of people on the street but could not 
remember who they were, it might have been at the Union Depot or some other 
place, he could not remember; that he thought he reached home about an hour or a 
little more after he closed his store, he could not remember, but he was sure he 
went home; that his dog was in the store the night of the fire, he found him there 
after the fire; that he closed his store between 8:30 and 9 o’clock the night of the 
lire, but did not get home for maybe an hour or a little more after that. 

But when asked if he stayed in his room all night, he said he didn’t remember, 
he knew he slept in the room, but whether he left his room that night or not, he 
couldn’t remember; that he might have come back to turn off the light because he 
“generlly used to” keep a light turned on until 11 o’clock, and he may have done 
this that night and maybe not, that he couldn’t remember. He was asked if he 
knew the man who kept the restaurant next to his store, and he said he did, but 
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could not “hardly remember” whether he went into the restaurant that night or not; 
he could not remember whether he was in the restaurant about 1 o’clock the night of 
the fire or not; he did not remember whether or not, between 12 and 1 o’clock the 
night of the fire, he saw Mrs. Howard, who worked in the restaurant. He admitted 
that he saw Murray, the watchman guarding the property in the nearby yards, and 
was stopped by him, and told Murray that he was looking for his dog, but said that 
occurrence did not take place on the night of the fire, but two nights before the fire; 
he remembered that Murray stopped him talked to him, but insisted it was two 
nights before the fire. He was again asked if he did not come out of his store be- 
tween 12 and 1 o'clock the night of the fire and see Mrs. Howard standing there 
waiting to take the street car home, but he didn’t remember, he might have done it; 
but he didn’t think so. He admitted that in his deposition he had said he went home 
and stayed there all night, and he thought now he went home and did not come back, 
but he may have done so to turn off the light; that although the burning of his 
store was a very important event in his life, he could not remember where he was 
that night or what he did. Prior to this he had stated that his memory of what 
occurred the night of the fire was “about the same” at the time of the trial as it was 
at the time his deposition was taken, but now he said he remembered better than he 
answered at the time of his deposition. He admitted that he knew Coale, and that 
the latter may have been in his store about the repair of his shoes, but he could not 
remember; but when asked if Coale did not ask him why he had so many empty 
boxes on his shelves and if he (plaintiff) did not reply that that was the way to fix 
insurance companies, he testified that he never said it and “never knew anything 
about it.” 

The defendant introduced Parrish, the night clerk of the hotel and restaurant 
(which was the hotel dining room) immediately adjoining the plaintiff's store, and 
he testified that plaintiff was in the restaurant twice the night of the fire, once about 
10:30 and again at 1:30; that Mrs. Howard also worked in the restaurant but she 
went off duty at midnight, and that witness himself waited on plaintiff at 1:30; 
that about 2:30 he discovered there was a fire from the fact that there was smoke 
coming in under the doors on the side of the hotel building; that he called the fire 
department and he then busied himself in rousing the guests. 

Mrs. Howard testified that she was employed in the restaurant or hotel dining 
room, and at 12 o'clock that night she left the dining room and went out and was 
standing on the sidewalk waiting for a street car (which would get there about 12:06 
or 12:07), to go home; that while standing there, plaintiff came out of the doorway 
of his store and remarked to her as he passed going north, “I am going home and 
going to bed,” and she replied, “That is where I am going as soon as 1 can get there”; 
that this was about 12:05. 

Patrick H. Murray testified that he had lived in St. Joseph for 43 years, and was 
watchman for the Metropolitan Paving Company at their plant in the Burlington 
yards; that this was about a block and a half from plaintiff's store; that the night 
of the fire he was making his rounds when he heard a fellow walking in the yards 
and called out to him, but the man made no response and witness then saw a man 
trying to go around him walking at a good fast gait, “traveling in a kind of crouch” 
and “had his ears humped up in the collar of his overcoat,” and witness said, “Don’t 
run away from me. This is a special night watchman.” The man turned around 
and said, “Don’t you know me?” to which witness replied, “Yes; I know you now.” 
It was plaintiff. The witness said this occurred about a half an hour before he saw 
the fire, but he did not go over to the fire as he could not leave his plant but looked 
about to see if any sparks were falling there. On cross-examination he said he 
thought it was about a quarter or ten minutes to 1 o’clock when he saw plaintiff; 
but that he had an old Ingersoll watch that didn’t keep very good time and he tried 
to “regulate” it by the time the Omaha train No. 23 passed, which “had just pulled 
out.” Its time to pass was 12:58, but witness did not know whether it was on time 
that night or not; he testified positively that he saw the fire about 30 minutes after 
talking to plaintiff, and upon going over there the next morning he saw it was 
plaintiff's stere that had burned. He said plaintiff told him he was looking for his 
dog, as someone had said it was over there or had seen it there. (Plaintiff, in his 
testimony at the trial, placed this ocurrence two nights before the fire and stated 
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that afterwards he found his dog over across the tracks and took him back. He 
testified that he found his dog in the store the next morning after the fire, though 
the same day of the fire he wrote the insurance company that his “entire stock” was 
“totally destroyed.” It may be, however, that he meant he merely found the remains 
of his dog, but at any rate he said he was not looking for his dog the night of the 
fire, but two nights before that.) 

It is true, Mr. Brennon of the fire department testified that the alarm was turned 
in to the department at 3 o’clock and that the fire brigade got there in about two. 
minutes, and that he saw nothing to indicate how the fire originated and saw nothing: 
unusual, yet he also testified that when he got thére he didn’t know how long the’ 
tire had been burning’, and the firemen rescued the guests by putting up ladders, and 
that the store was of wood or frame. He did not testify that he made any investiga- 
tion at, that time to ascertain the origin of the fire, and manifestly there was no 
time to do so. 

There was also evidence that, shortly after the fire, when two merchants were 
sent there to examine the remains of the stock that had been burned to see what 
might be left, plaintiff at first refused to let them in, but finallly allowed them to go 
in but would not permit them to open or touch anything and hence they could make 
no examination. Plaintiff testified that these men were invited in, but that, owing 
to the mud and the condition the stock was in, the men did not attempt any ex- 
amination. 

On the back of the Jot on which the store stood was a warehouse, and plaintiff 
had a controversy with his landlady as to whether this warehouse was included in 
the lease, plaintiff contending it was and that he needed it for storage purposes. 
Plaintiff admitted that he had some of his stock in there; that the only way to get 
to the alley from his store was through the warehouse; that he sold or delivered 
goods from this warehouse; and that about two truckloads of property were taken 
out of the warehouse just beore the fire. Plaintiff testified, however, that this was 
property, boxes, etc., belonging to his landlady who would not clean out the ware- 
house, and that as he was holding onto the warehouse’ he had her property hauled 
out himself. 

Now the question is, are the foregoing facts sufficient to take the case to the 
jury on the issue raised by the defendant? As I view the matter they are. It is 
true the jury cannot draw one inference from the facts and circumstances, and then 
from the same facts supporting that inference draw another inference which is in 
reality resting upon the other inference for that would be piling one inference upon 
another. But the jury can from the direct evidence that plaintiff was present at 
that unreasonable and unusual hour of the night, find that he was there; and then, 
from his suspicious actions while there, and his denial of being there or desire to 
conceal the fact that he was there, draw the inference that he caused the fire that 
burst forth shortly after. In other words, there is really but one inference which 
the jury drew, namely, that he burned his property; or, if there be two inferences, 
each is drawn from separate and independent facts. Collins v. Star Paper Mill Co., 
143 Mo. App. 333, 341, 127 S. W. 641. 

{[3] i therefore dissent as te the above-discussed ground of Judge Arnold’s 
opinion, but concur in the result reached, since there was error in excluding the evi- 
dence that the adjuster offered, in behalf of all the insurance companies interested, 
to pay a sum in excess of $8,000. There was no evidence this was offered as a com- 
promise. No controversy or disagreement had arisen between the parties. It was 
competent as an admission of liability. January v. Harrison (Mo. Sup.) 199 S. W. 
935; Paris v. Waddell, 139 Mo. App. 288, 123 S. W. 79; Wood v. Duffy, 127 Mo 
App. 543, 106 S. W. 82; Hilburn v. Pheennix Ins. Co., = Mo. App. 355, 363, 124 
S. W. 63; Moore v. Gaus, etc., Co. ,113 Mo. 98, 111, 112, 20 S. W. 975; Mason v. 
Agricultural Ins. Co., 150 Mo. App. 17, 23, 129 S. W. 472: Lehmann vy. Hartford 
Fire Ins. Co., 183 Mo. App. 696, 705, 167 S. W. 1047. True, plaintiff did finally 
urge as a reason for its admittance that it was necessary to prove this in order to 
lay a foundation for the appraisement, and defendant did obviate that objection by 
admitting that there was, at some time, a disagreement. But prior to this admission 
plaintiff had offered the testimony generally and without limitation as to purpose, 
and the court had excluded it, the plaintiff excepting. If the evidence was admis- 
sible for any purpose, this would entitle plaintiff to its admission even though plain- 
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tiff afterward advanced a specific reason for its admission which defendant obviated 
by the admission above noted. At least this is true where, as in this case, the court 
sustained plaintiff's motion for new trial, giving the exclusion of said evidence as 
one of the reasons therefor. 

Even if defendant did finally withdraw all contention as to the value of the 
property, nevertheless, it would still seem that an offer to pay, or, in other words, 
an admission of liability, on the part of a defendant who claims exemption from 
liability on the ground that insured burned his property, would have some bearing 
upon the question of the sincerity and validity of such claim. It may be urged that 
defendant may not then have known of any grounds for suspecting incendiarism. 
That would not affect the admissibility of the evidence, since plaintiff would not be 
required to show, as a condition precedent to introducing it, that defendant had no 
such knowledge. He would not be required to prove the state of defendant's knowl- 
edge; that would have to come from defendant itself.. Defendant would have the 
right, of course, to weaken or destroy the effect of such admission by showing, if it 
could, that it was made at a time when defendant had no knowledge of incendiarism; 
but that would not render the evidence inadmissible in the first place. It would 
only affect its weight. However, there is no showing as to when defendant acquired 
its knowledge of suspicious circumstances. 

For these reasons I concur in the result reached in Judge Arnold's opinion, but 
not in the manner in which that result is reached. 

Bland, J., concurs. 


ARNOLD, J. This is a suit on a policy of fire insurance in the sum of $1,000 is- 
sued by defendant on a stock of merchandise owned by plaintiff and located in a 
frame building at 1214 So. Sixth street in St. Joseph, Mo. The policy was issued 
for one year beginning at noon July 1, 1920. On February 11, 1921, at about 3 
o'clock in the morning, and while said policy was in force, part of said stock of mer- 
chandise was greatly damaged and much of it totally destroyed by fire. The peti- 
tion prays judgment for $1,000, and for statutory penalty for vexatious delay and 
attorney fees. 

The amended answer alleges (1) several objections to proof of loss furnished by 
plaintiff; (2) that plaintiff refused to submit to arbitration under the provisions of 
the policy; (3) that defendant was liable only for its proportionate part of the dam- 
age or loss; and (4) that plaintiff “burned or caused to be burned the property de- 
scribed, causing the damage and destruction thereof.” The reply was a general denial. 

On the trial the court, by instructions, eliminated all the special defenses pleaded 
except the fourth, as enumerated above. At the close of the case plaintiff asked the 
following instruction which the court refused to give: 

“Y. The court instructs the jury that there is no evidence in this case upon 
which to base a_verdict that plaintiff burned or caused to be burned the merchandise 
insured by the policy sued on herein.” 

The jury returned a verdict for defendant. Plaintiff's motion: for a new trial 
was sustained, the court assigning as its reason therefor: 

“* * * Because of ~iving defendant’s instructions 2 and 3, and in refusing 
plaintiff's instruction Y, and in excluding the testimony in reference to an offer made 
by one Harris to settle for the loss of fire.” 

From this ruling of the court defendant appeals. 

All other defenses pleaded having been eliminated at the trial, and no exception 
saved to such ruling of the trial court, the only question presented for our considera- 
tion is as to whether the action of the court in sustaining plaintiff's motion for a 
new trial was proper. The solution of this question must be based upon the suffh- 
ciency of the evidence to warrant submission to the jury of the question as to whether 
or not plaintiff burned, or caused to be burned, the merchandise covered by the policy 
sued on. 

Instructions numbered 2 and 3 for defendant, mentioned in the court's ruling, 
refer to the same question as contained in the refused instruction Y offered by plain- 
tiff. A ruline on the latter will necessarily carry with it our decision as to the former. 

In our consideration of the only question involved in this appeal it will be neces- 
sary briefiy to review the evidence bearing on the same. It may be well to note at 
this point that defendant relied upon circumstances to establish its defense. 
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The testimony tends to show that plaintiff had been accustomed to sleeping in 
his store and did so until a short time before the fire; that shortly before the fire he 
had rented other quarters for sleeping purposes. Plaintiff explained this change by 
saying he was expecting his family from Europe to join him shortly, and that the 
store was not a suitable place for them. It is also in evidence that plaintiff ate his 
lunch at a restaurant adjoining his store at 1:30 on the morning of the fire, which 
occurred, as stated above, at 3 o'clock a. m. It also is in evidence that plaintiff was 
seen on the sidewalk in front of the restaurant at 12:06 a. m. of that day, and that 
he proceeded up the street in the direction of his home. 

Another witness testified that plaintiff was seen about 1:00 a. m. on the morning 
of the fire in the railroad yards nearby, by one Murray, a watchman for an indus- 
trial plant, and that plaintiff had his collar turned up. (1t was the month of Febru- 
ary.) That plaintiff did not respond to his first challenge, but did to his second, and 
then stated he was searching fer his lost dog. That plaintiff then proceeded in the 
direction of his home. The witness Murray further stated that in about 30 minutes 
after the conversation between him and plaintiff, he noticed the fire in the neigh- 
borhood of plaintiff’s store and on passing the store the next morning he saw that 
it had burned. This testimony would tend to show plaintiff's presence in the vicinity 
of his store shortly before the fire. This testimony was denied by plaintiff. 

There was also another circumstance which defendant insisted was at least sus- 
picious and tended to show that plaintiff burned, or caused to be burned, his stock of 
merchandise. One J. W. Coale testified he had left a pair of shoes with plaintiff 
and, shortly before the fire, he had visited plaintiff’s store to get the shoes; that 
plaintiff told him to hunt for them, which he did; and that in the search he found 
some empty shoe boxes on the shelves and that he had joked plaintiff about the mat- 
ter and plaintiff had answered that that was a way he had of enlarging his stock, 
saying, “You can’t get ahead of a Jew.” This witness testified that he understood 
plaintiff's reply was a joke. 

Testimony was presented by plaintiff in explanation of the emptv shoe boxes 
which tended to show that, while an inventory was being made after the fire, no 
unusual number of empty boxes was found. This was practically the extent of the 
testimony upon which the case was sent to the jury upon the only question in the 
case, and plaintiff’s instruction Y refused. 

A member of the fire department who attended the fire on call stated he was 
on the scene within two minutes after the alarm was received, and that there was 
nothing to indicate how the fire had started; that he knew nothing about its origin 
and saw nothing unusual in the situation there present. 

Whether or not the facts and circumstances related by these witnesses are merely 
suspicious, depends largely upon the viewpoint of the party presenting or opposing 
them. This being a suit at law, the defendant is required under the rules of evidence, 
to prove his case merely by a preponderance of the evidence. The distinction be- 
tween the requirements in civil and criminal cases is ably and minutely discussed in 
State ex rel. v. Ellison et al., 268 Mo. 239, 187 S. W. 23. In the case at bar, the 
question is not as to whether or not a crime has been committed. The question is 
merely one of greater or less probability, and the jury in order to find for defendant 
needed to be satisfied of plaintiff’s complicity in the burning of the merchandise, to 
the same degree and in the same manner as in any civil case This is the rule de- 
clared by the Supreme Court in Rothschild v. Insurance Co., 62 Mo. 356, and it has 
been followed ever since by courts of appeal in this state. 

The question for our determination then is, Did defendant, in support of its 
plea that plaintiff burned his property, or caused it to be burned, make a showing 
that entitled it to go to the jury? It is said in Fritz vy. Railroad, 243 Mo. 62, loc. 
cit. 77, 148 S. W. 74, 78: 

“In circumstantial evidence the principal and ultimate fact is got at by way of 
argument and by method of demonstration in the nature of reductio ad absurdum. 
(Will’s Cir. Ev. p. 17.) Therefore, in cases turning on circumstantial (or what is 
called by civilians oblique and by the Scotch jurists argumentative) evidence, the 
proof should have a tendency to exclude any other reasonable conclusion than the ' 
principal fact. Says the author just quoted (p. 17), [Hughes, J., in Mussolwhite 
v. Receivers, 4 Hughes U. S. Cir. Ct. Rep. 1. c. 169]: ‘The force and. effect of cir- 
cumstantial evidence depend upon its incompatibility with, and incapability of, ex- 
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planation or solution upon any other supposition than that of the truth of the fact 
which it is adduced te prove.’” 

The facts presented by the record herein, when tested by the principles above 
enumerated, clearly indicate the defendant did not sufficiently show incenaiarism in 
the destruction by fire of the property insured. In fact, as we view the eviderice, 
there is no substantial showing that the origin of the fire was due to other than 
accidental causes. Tri as stated above, there were some suspicious circumstances 
on the part of plaintiff, but he explained these, at least to his own satisfaction and, 
we think, sufficiently to entitle him to the operation of the rule announced jn the 
Fritz Case. We hold, therefore, the trial court was not in error in sustaining plain- 
tiff’s motion for a new trial on this ground. 

One other point remains to be considered which we shall notice though it may 
not arise on the retrial of the case. During the progress of the trial the court re- 
fused to permit plaintiff to testify as to an amount offered him in settlement of his 
claims by the insurance adjuster, and in ruling on plaintiff's motion for a new trial, 
the court gave, as one of the reasons for sustaining the motion, that the court was 
in error in its said ruling on the testimony in question. The objection to this testi- 
mony when offered was that if any offer of settlement was made, it was made in an 
attempt to compromise and therefore was not admissible as an admission against in- 
terest. A review of the testimony discloses that at the time the alleged offer was 
made, there was no disputed claim in existence. The testimony tends to show that 
the defendant company and other companies interested, through their adjuster, had 
informed themselves of the amount of the loss under the policies. No proofs of loss 
had been made, no suit had been instituted, and no diagreement between the parties 
had arisen at that time. In fact, the testimony shows there was no dispute until the 
offer had been made and was rejected by plaintiff. 

A similar question was discussed and decided against the contention of defendant 
in the case of Paris v. Waddell, 139 Mo. App. 288, 123 S. W. 79, where it is said: 

“It is claimed the court committed error in permitting the respondent to testify 
that when he went to see the appellant about the matter, he said he would pay $5 
for the use of the rig, but he would not pay any damages. Annellant’s claim of error 
is made vpon the theory that this was an offer of compromise. We do not so re- 
gard it. No suit was pending at the time and the respondent simply went to him to 
collect his bill for the use of the team and damages. The evidence fails to show any 
negotiations for a compromise were then under way.” 

See, also, Wood vy. Duffy, 127 Mo. App. 543, 106 S. W. 82; Hillburn v. Insur- 
ance Co.. 140 Mo. App. 355, 124 S. W. 63; Moore v. Gaus, etc., Co., 113 Mo. 98, 20 
S. W. 975. We therefore hold the evidence was competent and the trial court prop- 
erly held that the refusal! to admit it was error. 

We tind the ruling of the trial court in granting plaintiff a new trial was proper, 
for the reasons above stated. The judgment is affirmed. 

Trimble, P. J., in separate opinion, concurs in the result only, and Bland, J., 
concurs with him in that view. 

a 


PAINTER y. CONCORDIA FIRE INS. CO. (No. 18387.) 
(St. Louis Court of Appeals. Missouri. Dec. 4, 1923.) 
256 Southwestern Reporter, 531. 


1. INSURANCE—REMOVAL; PROVISION AGAINST REMOVAL OF IN- 
SURED PROPERTY VALID. 
A provision in a fire policy that it should cover the property only so long as it 
remaiied in the premises where it was when insured is vaiid. 
(ior other cases, sce Insurance, Dec. Dig. § 327.) 


2. INSURANCE—WAIVER; CONDUCT OF INSURANCE COMPANY HELD 
A WAIVER OF PROVISION AGAINST REMOVAL OF PROPERTY. 
Where an insurance company, after learning that insured has moved his prop- 

erty in violation of a provision of his fire policy, fails to cancel the policy and return 

the premiums, or its agent later induces insured to incur trouble and expense to 
comply with certain provisions, the right to refuse payment of losses is waived. 
(For other cases, see Insurance, Dec. Dig. §§ 388[3], 390.) 
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3. INSURANCE — WAIVER OF PROVISION AGAINST REMOVAL OF 

PROPERTY HELD FOR JURY. 

In an action on a fire policy, evidence held sufficient to submit question of 
whether insurer’s agent waived a forfetiure clause prohibiting removal of the prop- 
erty insured by requiring insured to go to additional trouble and expense, knowing 
of insured’s violation. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Hannibal Court of Common Pleas; Chas. T. Hays, Judge. 

“Not to be officially published.” 

Action by Lucy Painter against the Concordia Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Lamm, Robertson & Lamm, of Sedalia, for appellant. 

M. L. Farres, of Hannibal, for respondent. 


Nipper, C. This is an action on a policy of fire insurance issued to plaintiff, 
Lucy Painter, on July 19, 1921, insuring her household goods, furniture, and fixtures 
for a period of one year. The agent of the defendant, C. M. Roberts, who secured 
the policy of insurance from plaintiff, lived at Hannibal, Mo., where he issued and 
delivered policies, collected premiums, countersigned the policies, and remitted the 
premiums to defendant at its home office in Milwaukee. The premium of $4.80 was 
paid, and the policy delivered. On October 24, 1921, plaintiff moved the property in- 
sured from 705 Bird street, Hannibal, Mo., to 224 Broadway, in the same city. 
While the property was so located at the latter address, and on January 19, 1922, the 
same was destroyed by fire. The next day after the fire plaintiff went to see Mr. 
Roberts, defendant’s agent in Hannibal, and told him she had lost her home in the 
fire, and at the same time told him that the fire occurred “up over Flinn’s,” at 224 
Broadway, Hannibal, Mo. Roberts told her he would write the company and see 
what he could do for her, and would let her know on Monday or Tuesday follow- 
ing. At that time Roberts made no objections, nor any statement about the prop- 
erty having been moved from the place where it was located when insured. On the 
29th of January following, not having heard from Roberts, plaintiff again went to 
see him, and was told by him that he had not heard from the defendant company ; 
that he thought Mr. Hoffman was probably coming to adjust the loss. At that time 
plaintiff’s cousin, a Mr. Hattersley, was with her; in faet, he was with her on both 
occasions. She told Roberts on both occasions where the fire took place, but he said 
nothing about the company denying liability or canceling the policy, nor did he ten- 
der back any premiums. After waiting a reasonable length of time, and not hear- 
ing again from Roberts, she wrote the defendant company at Milwaukee. This let- 
ter was written about the 21st of February, 1922. Plaintiff’s letter was referred to 
Mr. Hoffman, at Sedalia, Mo., state agent for the defendant company. On March 
8, 1922, Hoffman wrote plaintiff, sending her blank proofs of loss, but stating at the 
close of the letter that the company did not admit liability. After plaintiff received 
blanks for proofs of loss, she had them prepared and sworn to, and forwarded to 
defendant at its home office in Milwaukee. The proofs so furnished stated with re- 
spect to the place where the loss occurred : 

“Not being in the same house at the date of fire as at date of issue.” 

On March 20, 1922, defendant, through its state agent, Mr. Hoffman, returned 
the proof of loss to defendant, saying that it was incomplete, because it was not 
stated “what the policy covers on,” and for the further reason that the correct lo- 
cation of the property at the time of the fire should be given, as well as the correct 
occupancy of the entire building in which the property was located at the time of 
the fire. In compliance with this last requirement, plaintiff made additional proofs 
of loss, in which she stated she lived on the second floor of the building burned; the 
first being used as the storage of goods, being house No. 224 Broadway. On April 
3, 1922, Hoffman wrote plaintiff, in response to her letter of March 23d, denying any 
liability under the policy, but said letter contained no offer to return the premiums. 
Later plaintiff's attorney wrote defendant with respect to this letter in controversy, 
and on May 4, 1922, defendant’s attorney at Sedalia, Mo., sent plaintiff’s attorney 
the $4.80 premium. This was immediately returned to defendant’s attorney. 

Plaintiff and Hattersley both testified that the property was in the same condi- 
ot when destroyed that it was when insured. The insuring clause of the policy is 
as follows: 


“Does insure Lucy Painter for a term of one year from the 19th day of July, 
$9——-Vol. LXII. 
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1921, at noon, standard time, to the 19th day of July, 1922, at noon, standard time, 
for an amount not exceeding $1,500, to the following described property while lo- 
cated and contained as described herein and not elsewhere, to wit, all situated at 
705 Bird street, city of Hannibal, state of Missouri.” 

There was, in addition to the above, the following proviso: 

“$1,500 on household and kitchen furniture [here follows articles insured], all 
while contained in the above described dwelling and its additions, and not elsewhere.” 

Defendant asked for instructions in the nature of demurrers, which the court 
refused to give. The court gave instruction No. 2, among others, at the request of 
plaintiff, which instruction is as follows: 

“The court instructs the jury that, if you find and believe, from the evidence 
in the cause, that Mr. F. E. Hoffman, at and during the times herein referred to, 
was the state agent or adjuster of the defendant, the Concordia Fire Insurance 
Company of Milwaukee, and that he, F. E. Hoffman, shortly after the fire, Janu- 
ary 19, 1922, learned that the household goods and furniture of plaintiff had been 
moved from 705 Bird street, Hannibal, Mo., and that after being so informed, he 
requested or required the plaintiff to make additional or further proofs of her loss, 
and that plaintiff in complying with such request, or requirements, was put to 
trouble or expense on account of making such additional or further proofs of her 
loss, then the jury may find that the defendant has waived any right it may have 
had to insist upon a forfeiture of the policy sued upon, by reason of the moving of 
such household goods from 705 Bird street, Hannibal, Mo., to 224 Broadway, Han- 
nibal, Mo., and you may find the issues in favor of the plaintiff.” 

The plaintiff obtained a verdict and judgment for $987. The defendant denies 
liability under the terms and provisions of this policy, because the fire occurred and 
the property was destroyed at a place other than that at which the same was 
located at the time it was insured, and that there was no waiver of this provision 
in the policy. It is also urged that there was error in giving plaintiff’s instruction 
above set out, and in refusing an instruction requested by defendant to the effect 
that the burden was on plaintiff to prove the value of the goods at the time of the 
fire, and that, unless such had been proved, the verdict should be for the defendant. 

[1, 2] The provision in the policy that the insurance should cover the property 
only so long as it remained in the premises where it was at the time it was insured 
is valid, and where the property is insured in one place, the insurer is not liable if 
destroyed elsewhere unless such a provision in the policy is waived by defendant. 
Giboney y. German Ins. Co., 48 Mo. App. 185; Shutts v. Insurance Co., 159 Mo. 
App. 436, 141 S. W. 15; McIntyre v. Insurance Co., 131 Mo. App. 88, 110 S. W. 604; 
Thompson v. Insurance Co., 169 Mo. 12, 68 S. W. 889; Manning v. Insurance Co, 
176 Mo. App. 678, 159 S. W. 750. The same authorities, however, as well as many 
others, are to the effect that, even though there is such a provision in the policy, 
the insurer waives its right to refuse payment where it has failed to cancel the pol- 
icy and return the premiums on learning the facts, or where, after. knowing the 
facts, its agent or representative induces the assured to incur trouble and expense 
in order to comply with certain provisions of the policy. Tinsley v. A£tna Ins. Co., 
199 Mo. App. 693. 205 S. W. 78; Bowen v. Insurance Co., 69 Mo. App. 272; Mc- 
Collum v. Niagara Ins. Co., 61 Mo. App. 352. ; 

[3] The evidence discloses that plaintiff informed defendant’s agent at Han- 
nibal the next day after the fire, and more than 100 days before it offered to return 
the premium, that the fire had occurred other than at the place where it was in- 
sured. This information was given on two occasions to this agent. The proofs of 
loss as furnished to defendant’s state agent, Mr. Hoffman, on the first occasion such 
proofs were sent, stated that the fire had occurred at a different place and in a dif- 
ferent house than that in which the goods were at the time the policy was issued. 
Defendant evidently knew at this time that the property had been moved from its 
original location to another and different one, for it stated that it denied liability 
even before this proof was furnished. Then, on March 20th, it asked for addi- 
tional proofs of loss, thereby requiring plaintiff to go to the additional trouble and 
expense of preparing and furnishing definitie and detailed information as to a mat- 
ter about which it already had knowledge, namely, that the goods were destroyed by 
fire at a different location from that in which the goods were located at the time 
the policy was issued. It then, on April 3, 1922, wrote plaintiff a letter denying lia- 
bility, but did not offer to return the premium until the 4th of May following 
Therefore it was a question for the jury as to whether or not defendant's state 
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agent, Mr. Hoffman, required plaintiff to go to additional trouble and incur addi- 
tional expense after he had knowledge of the facts which gave a right to forfeiture - 
of this policy, and there was no error in plaintiff’s instruction No. 2. 

[4] Defendant also complains of the court’s action in refusing to give its in- 
struction telling the jury that the burden was upon plaintiff to show the value of the 
goods at the time of the fire, and that their verdict should not be for a greater 
sum than the goods were worth at the time of the fire, because learned counsel for 
defendant says there is no evidence of the comparative condition of the goods at the 
time of the fire and the time the insurance was written. But from the facts above 
stated it appears that there is the positive evidence of both plaintiff and Hattersley 
that the goods were in fine condition, and the same condition that they were in 
when insured. Defendant could not deny that the property covered and insured by 
the policy sued upon was of the value of $1,500 at the time it was issued. Then, if 
it was in the same condition at the time of the fire, there could be no material dif- 
ference in its value. Hence, in view of the amount of the verdict and judgment, 
it was not reversible error to refuse to give this instruction. Joyce v. St. Paul Ins. 
Co. (Mo. App.) 211 S. W. 390; Strawbridge v. Insurance Co., 193 Mo. App. 687, 187 
S. W. 79. 

[5] Thete is the additional contention that plaintiff's instruction No. 2 is er- 
roneous in assuming that a fire took place. But this whole case is tried upon the 
theory that there was a fire, and it is not error to assume in an instruction an un- 
controverted fact. Curlin vy. St. Louis Merchants’ Bridge Terminal Ry. Co. (Mo. 
App.) 232 S. W. 215. 

Finding no reversible error in the record, the Commissioner recommends that 
the judgment be affirmed. 

Per CurtAM. The foregoing opinion of Nipper, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


a 


ROZELL v. NORTH BRITISH & MERCANTILE INS. CO. (No. 3345.) 


(Springfield Court of Appeals. Missouri. Jan. 7, 1924. Rehearing Denied Jan. 23, 
1924.) 


257 Southwestern Reporter, 520. 


2. INSURANCE — FAILURE OF INSTRUCTION ON DAMAGES TO FOL- 

LOW STATUTE AS TO PARTIAL LOSS HELD WITHOUT ERROR. 

In action on a fire insurance policy covering a private railroad car, used to 
transport a show troupe, which was so burned that there was nothing left except 
the trucks and wheels, there was no error in instruction on the measure of damages 
in that it failed to follow Rev. St. 1919, § 6221, pertaining to partial loss. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. INSURANCE—DAMAGES FOR VEXATIOUS REFUSAL TO PAY AND 

ATTORNEY’S FEES IMPROPERLY ALLOWED. 

Where insurer had sustantial evidence that insured had violated his policy by 
keeping too much gasoline on his private car, and insured had been arrested for 
arson, insurer should not be penalized for making a defense by assessment of dam- 
ages for vexatious refusal to pay or attorney fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Scott County; Frank Kelly, Judge. 

Action by F. A. Rozell, doing business under the firm name of Rozell Famous 
Players, against the North British & Mercantile Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed on condition of remittitur. 

Leahy, Saunders & Walther, of St. Louis, and B. C. Hardesty and B. Hugh 
Smith, both of Cape Girardeau, for appellant. 

Gallivan & Finch, of New Madrid, and Ward & Reeves, of Caruthersville, for 
respondent. 


Farrincton, J. This is a suit on a standard policy of fire insurance covering 2 
private railroad car, its contents and equipment, owned by the plaintiff and known 
as “Frankie No. 3.” Plaintiff was in the show business and carried with him a 
number of negro performers. The petition is in the usual form, alleging the owner- 
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ship of the car and that at the time of the fire the policy was in force. The petition 
asks for the face of the policy $3,000 and 10 per cent. added for vexatious delay in 
refusal to pay, and attorney’s fees. The answer was a general denial, an affirma- 
tive plea of the keeping of gasoline on the car contrary to the terms of the policy, 
the clause of the policy providing that the company shall not be liable beyond the 
actual cash value of the property at the time of loss or damages, and at no time 
would it be liable for a sum to exceed what it would cost the insured to repair or 
replace the same, provision for the giving of notice, also a plea that the ordinary 
nonwaiver agreement had been signed, and that the loss did not exceed the sum of 
$500. Judgment went for the plaintiff for the face of the policy with $300 allowed 
for vexatious delay and $600 attorney’s fees, together with interest. 

The points of error assigned are on the form of the instructions given, the 
submission of the question of vexatious refusal to pay, and the form of argu- 
ments made by the attorneys for the plaintiff to the jury. We will notice these 
assignments in order. 

[1] Appellant has set out plaintiff’s instruction B, which covers the entire case, 
and which merely tells the jury that if they believe the property was destroyed, that 
it was insured during the time the policy ran, and that plaintiff was the owner of 
the property, they would find for the plaintiff. 

The defendant asked an instruction, which was given, that if at the time of the 
fire the plaintiff carried gasoline on the car other than for cooking purposes, the 
verdict must be for the defendant; the objection to this instruction being that there 
was a defense on the gasoline clause of the policy which plaintiff’s principal instruc- 
tion did not notice. This question may have been open to argument prior to the re- 
cent case of State ex rel. Jenkins v. Trimble, 291 Mo. 227, 236 S. W. 651. Under 
that authority the instruction of plaintiff, in omitting the defense, it being an af- 
firmative defense and not being an element that entered into plaintiff’s case, was not 
error. The defense having been covered in a. proper instruction given at defendant’s 
instance, it is unnecessary to discuss a long line of cases cited by appellant on this 
— because it is settled so far as this court is concerned by the authority above 
cited. 

[2] It is next contended that the court erred in giving plaintiff’s instruction on 
the measure of damages, in that it failed to follow section 6231, R. S. of 1919, 
which pertains to the measure of damages in case of a partial loss. We cannot un- 
derstand why this question should be brought into this case. The undisputed evi- 
dence is that this was a complete show car, used for the transportation of the troupe 
from place to place over the railroads, and that when it burned there was nothing 
left except the trucks and wheels. As we understand the law, this is not a partial 
loss, but the car was insured asa car, and it was destroyed as a car. True it is 
that the wheels and trucks might have been put under another car, to be built 
thereon; and so might the bricks of a building that had burned down be put into a 
new building. The law, as we understand it, is that if a fire has so disintegrated a 
building that it can no longer be designated as a building, though parts of it re- 
main standing, it is nevertheless, a total loss and not a partial loss. We see no 
reason whiy the same should not apply to a railroad car which was insured. Cer- 
tainly no one could say that the wheels and trucks of a car could be designated as a 
railroad show car. See Stevens v. Fire Insurance Co., 120 Mo. App. 88, 96 S. W. 
684, and cases therein cited. There was evidence tending to show that the value of 
the car was sufficient to justify the amount of the verdict under the terms of the 
policy. 

We have read the excerpts from the argument of plaintiff's attorneys to the 
jury and find nothing therein that would justify us in holding that it had misled 
or inflamed the jury, or had any harmful effect on the verdict returned. 

[3] We come to the last assignment, which is concerning the 10 per cent. vexa- 
tious refusal to pay the attorney’s fees. We think the court committed error, un- 
der the authority of Aufrichtig v. Columbian National Life Ins. Co. (Mo. Sup.) 
249 S. W. 912, and NonRoyalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 
S. W. 37, because the defendant introduced evidence which tended to show that the 
plaintiff had violated the provision of his policy by keeping gasoline on the car con- 
trary to the terms of the policy. If the jury had found for the defendant on this 
issue, we could not have set the verdict aside as being supported by no substantial 
testimony. In addition to this, the defendant was confronted with the fact that 
when it sent its adjuster, immediately after the fire, he found that plaintiff had 
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been arrested for arson and that the charge was then standing against him. Under 
these circumstances, we do not feel that a defendant should be penalized for mak- 
ing a defense which the policy gave it the right to make, and where it had substan- 
tial testimony tending to show that an improper amount of gasoline had been kept 
on the car and was on there the night it burned. This error, however, can be cured 
by a remittitur. 

It results that the judgment is affirmed on condition that plaintiff remit the 
sum of $900, $600 of which is allowed as attorney’s fees and $300 as a penalty, 
within 10 days after the handing down of this opinion; otherwise the judgment 
will be reversed, and the cause remanded. 

Cox, P. J., and Bradley, J., concur. 


re 


KAPLAN er aL. v. WILDERMAN et au. (No. 53/751.) 
(Court of Chancery of New Jersey. Jan. 5, 1924.) 
123 Atlantic Reporter, 165. 

(Syllabus by the Court.) 

3. INSURANCE — MORTGAGEE HAS NO INTEREST IN PROCEEDS OF 
INSURANCE EFFECTED BY SUBSEQUENT GRANTEE SOLELY FOR 
OWN BENEFIT. 

On neither theory has the mortgagee any equitable claim upon, or interest in, 
the proceeds of insurance policies effected by the subsequent grantee solely for his 
own benefit. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) : 

Suit by Samuel Kaplan and others against Samuel Wilderman and others. On 
final hearing. Decree, for part of relief sought. 

George J. Plechner, of New Brunswick, for complainants. 

Welanko & Strauss, of Newark, for defendant Wilderman. 


BucHANAN, V. C. Complainants, on April 29, 1912, conveyed a certain farm 
property to one Nathan Remler, subject to a first mortgage of $550 made by com- 
plainants, and took in part payment Remler’s bond for $1,950 secured by mortgage 
on the property. Thereafter, by quite a number of intermediate deeds, the farm was 
finally, on May 22, 1922, conveyed to the defendant Wilderman, still ‘subject to both 
mortgages. Complainants still hold the second mortgage, on which there is ma- 
tured, due, and unpaid a balance of $1,550 principal, and interest at 6 per cent. per 
annum thereon from April 29, 1921, for the recovery of which they seek the usual 
decree of foreclosure and sale. To this they are entitled. 

[3] Complainants, however, seek further relief in respect of the following 
facts: On December 29, 1922, the buildings on the farm were destroyed by fire. 
The loss was covered (in whole or in part) by two insurance policies which had 
been procured by Wilderman, one made by the Mercer County Mutual Insurance 
Company for $1,500 and the other by the American National Fire Insurance Com- 
pany for $4,000. Neither policy contained any clause covering the interest of com- 
plainants as mortgagees or in any wise providing for the payment of any part. of 
the insurance moneys to them. (The $1,500 policy had a mortgagee clause in favor 
of the first mortgagee.) In their present condition the premises are worth not over 
$1,000. Complainants seek to have an equitable lien impressed upon the insurance 
moneys to the extent of the amount due for principal and interest on their mort- 
gage. 

This contention is based on three grounds: 

[1] First, upon a covenant made by the original mortgagor Remler in his mort-- 
gage to complainants, to insure and keep insured the buildings, and assign the pol- 
icy to complainants as collateral security for the mortgage indebtedness. This, 
however, cannot avail complainants as against Wilderman, for the agreement does 
not purport to bind any one but Remler himself (not his heirs or assigns), and such 
a covenant or agreement to insure is only a personal covenant, not a covenant run- 
ning with the lands. Farmers’ Loan & Trust Co. v. Penn Plate Glass Co., 186 U. 
S. 434, at page 453, 22 Sup. Ct. 842, 46 L. Ed. 1234, Compare, also, National Bank 
v. Segur, 39 N. J. Law, 173, at page 184 et seq.; Pipe Line Co. v. D., L. & W. R. 
Co., 62 N. J. Law, 254, at page 274, 41 Atl. 759, 42 L. R. A. 572; Bordentown v. 
Anderson, 81 N. J. Law, 436, 79 Atl. 281. 
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[2] Secondly, it is argued that, upon some theory of implied contract, Wilder- 
man became substituted as the covenantor in the mortgage by reason of his taking 
a deed for the property subject to the mortgage. This, also, is without foundation, 
for Wilderman, by the conveyance to himself, merely took title to the premises sub- 
ject to the incumbrance. There is no clause in his deed whereby he assumes pay- 
ment of the mortgage, much less assumes performance of the covenant to insure. 
Under the law in this state no agreement to pay a mortgage is implied from accept- 
ance of a deed to property subject to the mortgage. The grantee is under no obli- 
gation to pay unless there be an express agreement so to do in his deed. Tichenor 
v. Dodd, 4 N. J. Eq. 454; Loudenslager v. Woodbury Heights Land Co., 64 N. J. 
Law, 405, 45 Atl. 784. So much the more as to the raising of an implied obligation 
to insure and assign the policy. 

Thirdly, or perhaps it should be said thirdly and fourthly, for there are two 
distinct contentions confused with each other, both in the pleadings and in the tes- 
timony, it is said that Wilderman made an express oral agreement with complain- 
ants to procure insurance protecting their mortgagee interest, some time in the sum- 
mer of 1922; and it is also said that Wilderman represented to complainants that 
he had procured such insurance, and that they relied upon this false representation. 
Wilderman denies making either the promise or the representation. The burden of 
proof is, of course, upon the complainants, and a consideration of the testimony 
does not lead me to the conclusion that this burden has been met as to either of these 
two issues, especially in view of the fact that one of the complainants, in testifying 
as to a certain conversation that he had with Wilderman, in one part of his testi- 
mony says that Wilderman promised to insure for the complainants’ benefit, and in 
another part of his testimony, as to the same conversation, says that Wilderman said 
he had already effected the insurance for the benefit of complainants. 

Complainants must therefore fail upon their second cause of action. 

Complainants will be allowed costs on the foreclosure decree taxed, as on an 


uncontested cause. 
—__ ~ oon 


CALEDONIAN INS. CO. v. NORTH DUTCH REFORMED CHURCH. 
(No. 54/68.) 


(Court of Chancery of New Jersey. Jan. 11, 1924.) 
123 Atlantic Reporter, 242 


1 INSURANCE—APPRAISAL; COURT WILL NOT REMOVE APPRAISER 
APPOINTED TO ADJUST INSURED’S LOSS IN ABSENCE OF EVI- 
DENCE AS TO HIS INCOMPETENCY. 

The court will decline to remove an appraiser appointed to adjust a loss be- 
tween insurer and insured, where no evidence is introduced to substantiate the claim 
of one of the parties that he is incompetent. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

2. INSURANCE—APPRAISAL; COURT WILL NOT REVERSE AN AWARD 
OF APPRAISER MADE IN ACCORDANCE WITH POLICY. 

Where insured has sustained a loss and an award has been made substantially 
in accord with the terms of the policy and the adjustment agreement, the court will 
not go into the technicalities of appraisal, and attempt to review the opinion of 
men admittedly qualified and capable of coming to a proper decision. 

(For other eases, see Insurance, Dec. Dig. § 574[5].) 


Bill by the Caledonian Insurance Company against the North Dutch Reformed 
Church. Bill dismissed. 


Lum, Tamblyn & Colyer, and Ernest Lum, and Ralph Lum, all of Newark, for 
complainant. 

Osborne & Astley, of Newark, for defendant. 

Cuvurcn, V. C. On the 27th of December, 1922, the North Dutch Reformed 
Church of Newark was damaged by fire. It was insured in 14 insurance companies 
to the amount of about $160000. Thirteen of these settled after the General Ad- 
justment Bureau, an organization to arrange such matters, had considered the ques- 
tion. The Caledonian Insurance Company, the fourteenth insurer, disagreed with 
the figures and declined to join with the others in paying. 

Under agreement the church appointed one appraiser, the insurance company 
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another, and, they being unable to agree on a third, Mr. Oakley W. Cooke was ap- 
pointed by the court of common pleas, under the statute, as an umpire. They met 
several times, made certain figures and appraisals, and finally a report was signed 
by Mr. Cooke and the appraiser appointed by the church, the appraiser of the in- 
surance company declining to sign. This award was less in amount than that 
agreed to by the other insurance companies. The amount in dispute is approxi- 
mately $3,500. 

[1] The complainants contend that the umpire appointed by the court of com- 
mon pleas is incompetent, but offered no evidence whatever to substantiate this. 
Moreover, his competency was abundantly proved at the hearing. I shall, there- 
fore, decline to remove the umpire, or question his ability. 

[2] The only point then remaining, as I see it, is whether the award as finally 
made was in accordance with the law and was reasonable and without fraud. There 
is no contention that Mr. Cooke acted in an improper or fraudulent manner. He is 
a man of high character, and his judgment only can be challenged. I believe that 
the award was made substantially in accordance with the terms of the policies and 
the adjustment agreement. I do not feel that this court should go into the tech- 
nicalities of appraisals and attempt to review the opinion of men who are admit- 
tedly qualified and perfectly capable of coming to a proper decision. The fact that 
the 13 other insurance companies settled for a higher figure than that in dispute 
seems to prove that the award, as a matter of fact, was reasonable. 

As I understand it, this church is entitled, under the policies, to have the ap- 
praisers estimate the cost of having the edifice restored to the same condition in 
which it was before the fire occurred. To cite one or two instances where the evi- 
dence varies, mention was made of some girders that were damaged by fire,. The 
report as filed provided for new girders. The fact that the church did not replace 
these girders, but repaired the damage does not seem to me important. They could 
have done either one of two things, replaced the girders, or repaired them; but, 
in any event, they were entitled to the value of the replacement. The same can be 
said of the stained glass window, and in this connection | might remark that to say 
that a stained glass window which cost $12,000, and which was imported from 
abroad, can be replaced for approximately $2,000, seems to me ridiculous, Neither 
can I see any benefit in re-referring this matter and having the umpire proceed in 
a more elaborate and technical manner. His competency being proved, this court 
cannot compel him to change his figures, and his second report would not, I pre- 
sume, vary materially from his first. Neither would it be practical to refer the 
case to any one else. The church is now restored in every particular, all evidences 
of damage by fire have been removed, and it would be idle for any one other than 
the original appraisers to try now to ascertain what the damage was when all evi- 
dence of it has been eliminated. 

| will therefore advise a decree dismissing the bill. 

~~. 


FEDERAL LAND BANK OF COLUMBIA er at. v. GLOBE & RUTGERS 
FIRE INS. CO. (No. 545.) 
(Supreme Court of North Carolina. Jan. 22, 1924.) 
121 Southeastern Reporter, 37. 


2. INSURANCE — STANDARD MORTGAGE CLAUSE OPERATES AS A 
SEPARATE INSURANCE OF MORTGAGEE’S INTEREST AND PRO- 
TECTS IT FROM ACTS OF MORTGAGOR. 

With respect to the rights of a montgagee under a standard mortgage clause, 
that clause operates as a separate and distinct insurance of the mortgagee’s inter- 
est, to ‘the extent at least of not being invalidated by any act or omission on the 
part of the owner or mortgagor, unknown to the mortgagee, and protects the mort- 
gagee against previous acts as well as subsequent acts of the insured. 

(For other cases, see Insurance, Dec. Dig. §§ 271, 311[3].) 

3. INSURANCE—MORTGAGEE HELD NOT PRECLUDED FROM SUING 
ON STANDARD MORTGAGE CLAUSE BY REASON OF ATTEMPTED 
COLLECTION UNDER ANOTHER POLICY TAKEN OUT BY MORT- 
GAGOR’S GRANTEE IN BREACH OF “ADDITIONAL INSURANCE” 
CLAUSE. ’ 

Where a standard mortgage clause in a fire policy taken out by mortgagor to 
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protect mortgagee’s interest, as required by mortgage, amounted to a separate and 
distinct contract of insurance as respects rights of mortgagee, and provided it was 
not to be invalidated by acts of mortgagor unknown to mortgagee, the fact that 
mortgagee in another suit by it and the mortgagor and his grantee, simultaneously 
instituted, sought to enforce collection under a similar clause in another policy 
taken out by mortgagor's grantee in violation of additional insurance clause but 
without mortgagee’s knowledge, held not to preclude mortgagee from bringing suit 
on the standard mortgage clause, especially where mortgagee filed the two suits 
simultaneously at the suggestion of general counsel for both insurance companies 
to have rights of all parties determined. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 


4. INSURANCE—INSURER HELD ENTITLED TO PRORATE AS 
AGAINST MORTGAGEE, BY REASON OF ADDITIONAL POLICY 
TAKEN OUT BY MORTGAGOR’S GRANTEE. 

Where a standard mortgage clause provided for prorating with any insurance 
on the property “issued to or held by any party or parties having an insurable in- 
terest therein, whether as owner, mortgagee or otherwise,” and the mortgagor’s 
grantee took out an additional policy agreeably with the covenant to keep the prop- 
erty insured for the benefit of the mortgagee, defendant insurer held entitled to 
prorate with the other policy, where each contained a similar standard mortgage 
clause in favor of the mortgagee as its interests might appear. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from Superior Court, Buncombe County; Lane, Judge. 

Action by the Federal Land Bank of Columbia and others against the Globe 
& Rutgers Fire Insurance Company. Judgment of nonsuit was entered against 
plaintiffs Joe M. Burlison and C. C. Greenwood, and judgment entered for plain- 
tiff named, and from the latter judgment defendant appeals. New trial. 


Civil action to recover for loss by fire under a policy of insurance issued by the 
defendant. From a verdict and judgment in favor of the Federal Land Bank of 
Columbia, the defendant appeals, assigning errors. 


Bourne, Parker & Jones, of Asheville, and Ferguson & Vinson, of Greensboro, 
for appellant. ; 
Mark W. Brown, of Asheville, for appellee. 


Stacy, J. [1] Defendant relies chiefly upon its demurrer to the evidence and 
motion for dismissal or for judgment as of nonsuit, made first at the close of plain- 
tiffs’ evidence, and renewed at the close of all the evidence. The exception noted at 
the close of all the evidence is the only one which may be considered on appeal, 
the first having been waived by the defendant. Harper v. Supply Co., 184 N. C. 
204, 114 S. E. 173. 

The essential facts, admitted by the parties or sufficiently established on the 
hearing, are as follows: 

(1) Joe M. Burlison owned a tract of land in Buncombe county with certain 
buildings and improvements erected thereon, including a dwelling house, barn, and 
other buildings. On July 23, 1918, he executed and delivered to the Federal Land 
Bank of Columbia a mortgage on said lands and other property, which he then 
owned, to secure a loan of $4,800. This mortgage, which was duly registered, con- 
tained a covenant that the buildings on the lands should be kept insured against loss 
or damage by fire for the benefit of the mortgagee. 

(2) Agreeable with this covenant to keep the buildings insured, Joe M. Burli- 
son, on November 11, 1918, applied to the Globe & Rutgers Fire Insurance Com- 
pany of New York (defendant herein, and hereafter called the Globe Company) 
for a policy insuring the buildings against loss or damage by fire in the amount of 
$1,000 on the dwelling and $750 on the barn. This policy contained a “standard 
mortgage clause” in favor of the Federal Land Bank of Columbia, as mortgagee 
or trustee, as its interest might appear; the material portions of said standard 
mortgage clause being as follows: 


“Loss or damage, if any, under this policy, shall be payable to as mort- 





gagee (or trustee), as interest may appear. and this insurance, as to the interest of 
the mortgagee (or trustee) only herein, shall not be invalidated by any act or neg- 
lect of the mortgagor or owner of the within described property, nor by any fore- 
closure or other proceedings or notice of sale relating to the property, nor by any 
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change in the title or ownership of the property, nor by the occupation of the pre- 
mises, for purposes more hazardous than are permitted by this policy; provided, 
that ih case the mortgagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee (or trustee) shall, on demand, pay the same. Provided.-also, 
that the mortgagee (or trustee) shall notify this company of any change of owner- 
ship. or occupancy or increase of hazard which shall come to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this policy, it shall be noted thereon, 
and the mortgagee (or trustee) shall, on demand, pay the premium for such in- 
a for the term of the use thereof; otherwise this policy shall be null 
end void. 

“In case of any other insurance upon the within described property, this com- 
pany shall not be liable under this policy for a greater portion of any loss or dam- 
age sustained than the sum hereby insured bears to the whole amount of insurance 
on said property, issued to or held by any party or parties having an insurable in- 
terest therein, whether as owner, mortgagee or otherwise.” 

Said policy also carried the following pertinent provisions and stipulations: 

A. “This entire policy shall be void, unless otherwise provided by agreement in 
writing added thereto, (a) if the interest of the insured be other than uncondi- 
tional and sole ownership, or (b) if the subject of insurance be a building on ground 
not owned by the insured in fee simple, or (c) if with the knowledge of the insured, 
foreclosure proceedings be commenced, or notice given of sale of any property in- 
sured hereunder, by reason of any mortgage or trust deed, or (d) if any change 
cther than by the death of an insured takes place in the interest, title or possession 
of the subject of insurance (except change of occupants without increase of haz- 
anh or (e) if this policy be assigned before a loss.” 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany » halt not be liable for loss or damage occurring, (a) while the insured shall 
have any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy, or (b) while the hazard is increased by any means 
within the control or knowledge of the insured.” 

(3) On August 1, 1919, Joe M. Burlison sold and conveyed all the lands, pre- 
mises, and buildings, above mentioned, to C. C. Greenwood. No notice of this sale 
was given to the defendant herein, and the said conveyance was made without its 
knowledge or consent. 

(4) On August 4, 1919, C. C. Greenwood executed a deed of trust, which was 
duly registered in Buncombe county, conveying the said lands, premises, and build- 
ings to Joseph F. Ford, trustee, for the benefit of Joe M. Burlison, to secure the 
payment of $5,680.20, due by Greenwood to Burlison. No notice of this convey- 
ance was given to the defendant herein, and the same was made without its knowl- 
edge or consent. This deed of trust contained a covenant that C. C. Greenwood 
should keep the buildings on said premises insured against loss or damage by fire 
for the benefit of the Federal Land Bank of Columbia and the trustee mentioned 
in said deed of trust. 

(5) On September 14, 1920, C. C. Greenwood made and executed a deed of as- 
signment (which was not registered) conveying to L. L. Jenkins all his right, title, 
and interest in and to the lands, premises, and buildings aforementioned. No notice 
of this deed of assignment was given to the defendant herein, and the same was 
made without its knowledge or consent. 

(6) The Federal Land Bank of Columbia had no knowledge or information of 
the several conveyances above mentioned in paragraphs 3, 4, and 5 until after the 
buildings were destroyed by fire. 

[7] Agreeable with his covenant to keep the buildings on said premises insured 
for the benefit of the Federal Land Bank of Columbia, trustee under the mortgage 
mentioned in paragraph 1, and Joseph F. Ford, trustee under the deed of trust men- 
tioned in paragraph 4 above, C. C. Greenwood on December 8, 1920, applied to the 
Atlas Assurance Company (hereafter called the Atlas Company) for a policy in- 
suring said buildings against loss or damage by fire in the amount of $4,000 on the 
dwelling, $800 on the barn, and $200 on a smokehouse. No notice of this applica- 
tion, or of the issuance of the policy of insurance, was given to the Federal Land 
Bank of Columbia, or to the defendant herein, and the said application was made 
and policy of insurance obtained without the knowledge or consent of the Federal 
Land Bank of Columbia, or of the Globe Company. This policy also contained a 

“standard mortgage clause,” identical in general terms with the one above set out. 
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(8) On January 10, 1921, all the buildings on said premises, including these 
covered by the policies above mentioned, were totally destroyed by fire. 

(9) On December 31, 1921, the Federal Land Bank of Columbia, Joe M. Burli- 
son, and C. C. Greenwood, plaintiffs herein, instituted this action against the Globe 
Company; and, at the same time, the Federal Land Bank of Columbia, the Citi- 
zens’ Bank of Yancey, Joseph F. Ford, trustee, and C. C. Greenwood, with full 
knowledge of the foregoing facts (except possibly the deed of assignment from 
Greenwood to Jenkins was not known to all) instituted an action against the Atlas 
Company to recover upon the policy issued by that company on December 8, 1920. 
These two suits were instituted simultaneously at the suggestion of general coun- 
sel for the two insurance companies, though not by counsel now appearing for the 
present defendant, to the end that the rights of all the parties might be brought 
before the court for adjudication and settlement. 

(10) The action against the Atlas Company was tried at the June term, 1923, 
Buncombe superior court, and by consent an issue was submitted to the jury to as- 
certain the value of the property destroyed after the court had intimated that a 
judgment of nonsuit would be entered. From a judgment of nonsuit in the action 
against the Atlas Company, the plaintiffs therein have appealed. 

(11) In the case at bar, tried also at the June term, 1923, it was agreed that the 
value of the buildings destroyed, and covered by the policy in suit, should be fixed 
by the judge in accordance with the finding of the jury in the Atlas case, and that 
the remaining issues should be answered by the court. 

(12) At the close of all the evidence, judgment of nonsuit was entered against 
the plaintiffs, Joe M. Burlison and C. C. Greenwood, and judgment was entered in 
favor of the Federal Land Bank of Columbia and against the defendant for the 
‘full amount of the policy mentioned in paragraph 2 above. From this judgment 
the Globe Company appeals. ‘ 

Judgment of nonsuit’ was entered as to Joe M. Burlison and C. C. Greenwood 
upon the ground that they had forfeited all their rights under the policy in suit by 
executing conveyances and taking out additional insurance in violation of the terms 
of the contract of insurance issued by the defendant. Watson v. Ins. Co.. 159 N. C. 
638, 75 S. E. 1105; Lancaster v. Ins. Co., 153 N. C. 285, 69 S. E. 214, 138 Am. St. 
Rep. 665; Modlin v. Ins Co, 151 N. C. 35, 65 S. E. 605; Black v. Ins. Co., 148 N. 
C. 169, 61 S. E. 672, 21 L. R. A. (N. S.) 578; Coggins v. Ins. Co., 144 N. C. 14, 56 
S. E. 506, 8 L. R. A. (N. S.) 839, 119 Am. St. Rep. 924; Suggs v. Ins. Co., 98 N. 
C. 143, 3 S. E. 732; Briggs v. Ins. Co., 88 N. C. 141. For a full and clear state- 
ment of the cogent reasons supporting this position, see opinion of Mr. Justice 
Shiras in Assurance Co. vy. Building Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 
-213. But neither Joe M. Burlison nor C. C. Greenwood has appealed from this 
judgment, and no question is presented as to their rights in the instant case. 

[2] With respect to the rights of the mortgagee under the standard mortgage 
clause, it is the generally accepted position that this clause operates as a separate 
and distinct insurance of the mortgagee’s interest, to the extent, at least, of not 
being invalidated by any act or omission on the part of the owner or mortgagor, 
unknown to the mortgagee, and according to the clear weight of authority, this af- 
fords protection against previous acts as well as subsequent acts of the assured. 
Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141; Smith v. Union Ins. Co., 25 
R. I. 260, 55 Atl. 715, 105 Am. St. Rep. 882; Gilman v. Com. Ins. Co., 112 Me. 528, 
92 Atl. 721, L. R. A. 1915C, 758, and note; Brecht v. Law Union & Crown Ins. Co., 
160 Fed. 399, 87 C. C. A. 351, 18 L. R. A. (N. S.) 197, and note; Germania Fire 
Ins. Co. v. Bally. 19 Ariz. 580, 173 Pac. 1052, 1 A. L. R. 488; 14 R. C. L. 1085. 

Speaking to this question in Reed v. Firemen’s Ins Co., 81 N. J. Law, 523, 80 
Atl. 462, 35 L. R. A. (N. S.) 343, Voorhees, J., said: 

“The standard mortgagee clause creates an independent contract of insurance 
for the separate benefit of the mortgagee ingrafted upon the main contract of in- 
surance contained in the policy itself, and to be rendered certain, and understood 
by reference to the policy.” 

And to like effect is the language of Peckham, J., in Eddy v. London Assur. 
Corp., 143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686: 

“The effect of the mortgagee clause hereinbefore set forth is to make an en- 
tirely separate insurance of the mortgagee’s interest, and he takes the same benefit 
from his insurance as if he had received a separate policy from the company, free 
from the conditions imposed upon the owners. * * * By taking the insurance 
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in the manner the mortgagee herein did, instead of taking out a separate policy, 
all the provisions in the policy, which from their nature would properly apply to 
the case of an insurance of the mortgagee’s interest, would be regarded as forming 
part of the contract with him, while those provisions which antagonize or impair 
the force of the particular and specific provisions contained in the clause providing 
for the insurance of the mortgagee, must be regarded as ineffective and inapplicable 
to the case of the mortgagee.” 

[3] It is the contention of the defendant that while, under the standard mort- 
gage clause, the insurance, as to the interest of the mortgagee or trustee, is not to 
be invalidated by any act or neglect of the mortgagor or owner of the property, 
nor by any change in the title or ownership thereof or increase of hazard, except 
when done with knowledge of the mortgagee or trustee, yet this stipulation is not 
to the effect, nor can it be construed to mean, that the policy shall not be invalidated 
by any act or neglect of the mortgagee or trustee. Neither is it to the effect, nor 
can it be construed to mean, that it will not be invalidated as to the interest of the 
mortgagee or trustee should such mortgagee or trustee ratify an act or neglect of 
the mortgagor which in itself would be sufficient to invalidate the policy. For this 
position, defendant relies upon the following authorities: American Ins. Co. v. 
Cowan (Tex. Civ. App.) 34 S. W. 461; Genesee Ass’n v. Fire Ins. Co., 16 App 
eg 587, 44 N. Y. Supp. 979; Roper v. Nat. Fire Ins. Co., 161 N. C. 151, 76 S. E. 

9. 

The Globe Company set up in its answer, contended on the trial, and insists 
now, that, by the institution of the suit against the Atlas Company and by joining 
with Greenwood and Ford, trustee, as plaintiffs therein, the Federal Land Bank of 
‘Columbia has ratified the acts of Burlison and Greenwood in conveying the prop- 
erty so as to effect a change, other than by the death of the assured, in the inter- 
est, title, or possession of the subject of insurance; and further that by joining in 
said suit the Federal Land Bank of Columbia has ratified the act of Greenwood in 
applying for and obtaining the additional insurance in the Atlas Company, without 
an agreement in writing first being attached to the policy in suit, or indorsed 
thereon, as per stipulation contained therein. Ferguson v. Plow Co., 141 Mo. 161, 
42 S. W. 711; Johnson v. Md. Cas. Co., 73 N. H. 259, 60 Atl. 1009. 

In Arnold v. Ins. Co., 106 Tenn. 529, 61 S. W. 1032, plaintiff requested a friend 
to effect insurance on some household goods, which was done on the 11th of Octo- 
ber, 1899. Plaintiff, without knowing that the property had been insured, and with- 
out consulting his friend, had the property insured in another company on the Ist 
of November—19 days thereafter—and the property was destroyed by fire on No- 
vember 27th, when plaintiff learned for the first time of the policy secured by his 
friend. Ina suit to collect under the policy secured by his friend, it was held that 
plaintiff was precluded from a recovery by his failure to ascertain whether any in- 
surance had been effected by his agent, under the provision that, the policy should 
be void, if the assured should thereafter enter into any other contract of insurance 
to protect the property covered in whole or in part by the original policy. It was 
also held that the act of the agent in securing the policy was {ratified by plaintiff's 
bringing a suit thereon, and that he (the assured) was bound by all the provisions 
of the policv. To like effect is the holding of the Supreme Court of Nebraska in 
the case of Hughes v. Ins. Co., 40 Neb. 626 59 N. W. 112. There, Hughes obtained 
a policy of insurance from the Insurance Company of North America with provi- 
sion against additional insurance, similar to the one now before us. Subsequently 
and without his knowledge or authority, one Hynes procured insurance on the same 
building in the Phoenix Insurance Company. This policy was issued in the name 
of Hughes and for his benefit. Hughes knew nothing of this poliey until after the 
fire. Soon after the destruction of the property, he made a settlement with the 
Phoenix Company. In a suit against the Insurance Company of North America, it 
was held that this settlement was a ratification of the act of Hynes in procuring 
the Phoenix policv and related back to the date of the issuing of said policy, and 
hence the plaintiff. Hughes, could not recover, as the act of Hynes, so ratified by 
Hughes, invalidated the nolicv issued by the Insurance Company of North America. 

In the case at bar, the defendant, the Globe Company, contends that under au- 
thority of the Arnold and Hughes Cases, just cited, and the reasoning contained 
therein the Federal Land Bank of Columbia should be held to have violated the ad- 
ditional insurance clause in the present policy by undertaking to enforce collec- 
tion under the Atlas policy, and that therefore the instant suit should fail. 
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In the Arnold and Hughes Cases, there was apparently no standard mort- 
gage clause attached to the policies in suit, and in each case the stipulation against 
obtaining additional insurance was held to be binding as against the owner or as- 
sured. But in the case at bar we are dealing with the rights of the mortgagee un- 
der what amounts to a separate and distinct contract of insurance. And further, 
under the facts of the instant case, it could hardly be said that the Federal Land 
Bank of Columbia intended to violate any of the terms of the present policy by 
filing two suits simultaneously at the suggestion of general counsel for both insur- 
ance companies to the end that the rights of all the parties might be determined and 
adjudicated by the court. We think the Federal Land Bank of Columbia is entitled 
to maintain this suit against the Globe Company under the standard mortgage clause 
attached to the present policy. 

[4] We then come to a consideration of the following stipulation inserted in 
the standard mortgage clause: 

“In case of any other insurance upon the within described property, this com- 
pany shall not be liable under this policy for a greater proportion of any loss or 
damage sustained than the sum hereby insured bears to the whole amount of insur- 
ance on said property, issued to or held by any party or parties having an insurable 
interest therein, whether as owner, mortgagee or otherwise.” 

It will be observed that the language used in this paragraph provides for pro- 
rating with any insurance on the property “issued to or held by any party or par- 
ties having an insurable interest therein, whether as owner, mortgagee or other- 
wise.” As to whether this would extend to any insurance covering the interest of 
the owner or mortgagor only, and containing no provision in favor of the mort- 
gagee, we make no present ruling as it is unnecessary for us to do so. Eddy v. 
London Assur. Corp., supra. But we are of the opinion that the present policy 
should prorate with the one issued by the Atlas Company, each policy containing, 
as it does, a standard mortgage clause in favor of the Federal Land Bank of Col- 
umbia as its interest may appear. 

A very satisfactory statement of the reasons why effect should be given to this 
stipulation will be found in Hartford Fire Ins. Co. v. Williams, 63 Fed. 925, 11 C. 
C. A. 503, though the decision there goes further than it is necessary for us to ap- 
prove in toto. Thayer, J., in that case, speaking for the Circuit Court of Appeals, 
Eighth Circuit, said: 

“The language employed in the mortgage clause that the insurer ‘shall not be 
liable under this policy for a greater portion of any loss sustained than the sum 
hereby insured bears to the whole amount of insurance on said property,, issued 
to or held by any party or parties having, an insurable interest therein,’ seems to us 
to have been inserted ex industria for the purpose of making it clear that the mort- 
gagee’s policy was entitled to prorate with policies covering the insured property 
that at the time of the loss might be held by any person whomsoever who had an 
insurable interest in the property. We can conceive of no other object that the par- 
ties could have had in using the words, ‘issued to or held by’ any party or parties 
having an insurable interest therein,’ unless it was to avoid the very construction of 
the clause which the circuit court appears to have adopted. In the absence of the 
words last quoted, it might, no doubt, be fairly argued that it was simply the in- 
tention of the parties to reserve the right to prorate with other policies procured 
by the mortgagee for the protection of his interest, but that construction of the 
clause seems to us to be inadmissible, in view of the language used, which ex- 
pressly extends the right to prorate, to policies ‘issued to any party or parties hav- 
ing an insurable interest’ in the property. As before remarked, the concluding 
words of the paragraph seem to have been added, out of abundant caution, that 
there might be no ground upon which to insist that the right to prorate was limited 
to policies held by the mortgagee or for his benefit. It is urged, however, by coun- 
sel for the defendants in error, that the foregoing view destroys the efficacy of 
the first paragraph of the mortgage clause, which declares ‘that this insurance as to 
the interest of the mortgagee or trustee * * * shall not be invalidated by any 
act or neglect of the mortgagor or owner of the property insured,’ because it puts 
it in the power of the mortgagor, by taking out additional insurance, to lessen the 
amount which the mortgagee might otherwise have recovered. It is doubtless true 
that the construction above intimated lessens the scope that might otherwise be 
givert to the first paragraph of the mortgage clause, but that it destroys its efficacy 
as a protection to the mortgagee cannot be admitted. It is obvious that the para- 
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graph in question operates to protect the mortgagee from many acts of the mort- 
gagor, which would otherwise render the insurance, as a whole, utterly void, even 
it be conceded that, under the construction above given, not only the mortgagor, but 
third parties, have it in their power to lessen to some extent, the amount that may be 
recovered on the mortgagee’s policy. In construing a contract like the one now in 
hand, it is our duty to look to all of the provisions of the agreement, and to give 
effect to what seems to. have ‘been the obvious intent and meaning of the parties. 
We would not be justified in ignoring an agreement in one part of the instrument, 
which is as clearly expressed as language could well express it, merely because it 
limits to some extent the scope of general language employed in another part of the 
instrument. It is very common, in the construction of contracts and statutes to re- 
strict the meaning of general words and phrases, when it is plain to be seen from 
particular provisions of the contract or statute that they were not intended to have 
the broad signification of which they are fairly susceptible. In the case at bar, 
the first stipulation contained in the mortgage clause, ‘that this insurance as to the 
interest of the mortgagee or trustee * * * shall not be invalidated by any act 
or neglect of the mortgagor or owner of the property,’ is limited and controlled, in 
our judgment, by the more particular provision with respect to prorating in case 
of loss which declares in very specific terms, as we think, that the right to prorate 
shall extend to and include all policies covering the particular property that are held 
by any party or parties having an insurable interest therein.” 

In Sun Ins. Co. v. Varable, 103 Ky. 758, 46 S. W. 486, 41 L. R. A. 792, a similar 
conclusion was reached, the court holding the provision, that the interest of the 
mortgagee should not be invalidated by any act or neglect of the owner or mort- 
gagor of the property insured, was limited by the stipulation that the insurer should 
not be liable for a greater portion of any loss or damage sustained than the sum 
insured bore to the whole amount of insurance on the property, “issued to or held 
by any party or parties having an insurable interest therein.” Hence it was held 
that a policy insuring the mortgagee’s interest should prorate with other policies 
taken out by the mortgagor. 

Under the facts of the present case, we think the defendant is entitled to in- 


sist upon an observance of the above stipulation in the standard mortgage clause, 
and hence the cause must be remanded, to the end that this case may be consolidated 
with the case against the Atlas Company, and the rights of the parties adjusted ac- 
cording to the provisions of the respective policies. 

New trial. 


te 
FEDERAL LAND BANK OF Oey ET AL. v. ATLAS ASSUR. CO. 
(No. 547.) 
(Supreme Court of North Carolina. Jan. 22, 1924.) 
121 Southeastern Reporter, 42. 


Appeal from Superior Court, Buncombe County; Lane, Judge. 

Civil action to recover for loss by fire under a policy of insurance issued by the 
defendant. From a judgment of nonsuit, entered at the close of all the evidence, 
the plaintiffs appeal. 

Mark W. Brown, of Asheville, for appellants. 

Tillett & Guthrie, of Charlotte, for appellee. 

Per CurtAM. Reversed and remanded, on authority of Federal Land Bank of 
Columbia et al. v. Globe & Rutgers Fire Ins. Co. (N. C.) 121 S. E. 37, this day 
decided. 

Reversed. 

a 


COMMERCIAL UNION ASSUR. CO., Limiten, OF LONDON, ENGLAND, v. 
CREEK COTTON OIL CO. (No. 11272.) 
(Supreme Court of Oklahoma. Oct. 9, 1923. Rehearing Denied Dec. 18, 1923.) 
221 Pacific Reporter, 499. 
(Syllabus by the Court.) 


1. INSURANCE — FINDING THAT “COTTON LINTERS” COVERED BY 
INSURANCE POLICY SUSTAINED. 


The finding of the trial court that the 51 bales of cotton commonly known and 
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called “linters” was covered by an insurance policy which described the property 
insured as follows, to wit: “Cotton baled and unbaled, ginned and unginned, seed 
cotton and cotton seed’”—is not clearly against the weight of the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Creek County; Lucien B. Wright, Judge. 

Action by the Creek Cotton Oil Company against the Commercial Union As- 
surance Company, Limited, of London, England. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


Geo. B. Rittenhouse, Gordon Stater, and P. T. McVay, all of Oklahoma City. 
for plaintiff in error. 
Thrift & Davenport, of Sapulpa, for defendant in error. 


McNEILL, J. This action was commenced by the Creek Cotton Oil Company to 
recover for loss on an insurance policy, issued by the defendant company on the fol- 
lowing property, to wit: ‘Cotton, baled and unbaled, ginned and unginned, seed 
cotton and cotton seed.” Fire damaged a certain amount of cotton including 51 
bales of what is commonly called “linters.” The only controversy is whether the 51 
bales of cotton commonly called “linters comes within the property described in the 
policy. There is practically no difference in the evidence regarding what “‘linters” 
are. In ginning cotton, the seed cotton passes through the gin, and the long lint is 
separated from the seed and baled. The seed is carried on through to the seed- 
house. The seed when taken to the oil mill goes through another gin especially 
constructed to remove the short lint, and the short lint is removed, and baled and 
called “linters.” The only difference between what is known as an ordinary bale of 
cotton and a bale of linters cotton, is that the bale of cotton is the long lint sepa- 
from the seed by the first ginning, while the linters is the short lint taken from the 
seed through the second process of ginning. Both are baled and about the same size 
and weight. 

Mr. Epps for the oil company testified in substance that there were nine dif- 
ferent recognized grades of cotton. Contracts for the sale of cotton are control- 
ied by the two large exchanges, and in selling cotton on the market, the term “bale 
of cotton” refers to cotton of a certain grade. The lower grades of cotton are sold 
under special contract. In addition to “linters”’ cotton there is cotton that does not 
open, and it is opened by machinery; that kind and character is a lower grade and 
called “grabbots.” The difference between what is termed an ordinary bale of 
cotton and a bale of “linters” cotton is the length of the staple. The ordinary cot- 
ton contains the longer staple or lint, and the linters the short lint. There is a great 
deal of difference in the value. In the instant case the long lint cotton when baled’ 
was valued at from 20 to 25 cents per pound, while the linters was less than 5 
cents per pound. There were only two witnesses testified in the case, regarding what 
“linters” were, and there is very little difference between their testimony. Both of 
them testified that a “bale of cotton” when sold referred to lint cotton produced 
from first ginning, and the bale of linters is that portion of the lint taken off the 
seed at the oil mill. The court found from the evidence that linters was cotton 
within the meaning of the terms of the policy. 

The plaintiff in error, however, relies upon certain cases to support its con- 
tention that linters is not cotton within the term “cotton baled or unbaled, ginned 
or unginned, seed cotton or cotton seed.” The first case relied upon is the case of 
C., R. I. & P. Ry. v. Cleveland, 61 Okl. 64, 160 Pac. 328. In that case the railroad 
company had two different tariffs, one for cotton and a different one for linters, 
and was advised that the cotton shipped was “grabbots.” They issued a bill of 
lading describing the same as 61 bales of cotton. It was contended the bill of lad- 
ing incorrectly described the freight, and violated the statute, which required the 
bill of lading to properly identify the freight. The ‘evidence disclosed in that case 
there was a general custom prevailing with shippers of cotton, after securing a bill 
of lading, to draw a draft with the bill of lading attached, and the draft would be 
paid before the cotton arrived. In that case, the court stated that the term “bale of 
cotton,” as used in the commecial and business world, means a standard package of 
merchantable lint cotton separated from the seed, weighing approximately 500 
pounds, and classable under one of the recognized market grades. This is in exact 
accord with the testimony of Mr. Epps. The policy in the instant case does not 
refer to “bales of cotton,” but refers to “cotton baled or unbaled.” Nor does the 
policy attempt to limit the same to any particular grade. There might be some 
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merit in plaintiff in error’s contention, if it was shown there was a custom pre- 
vailing among the insurance companies, when using the term “cotton baled or un- 
baled,” it referred to only that grade of cotton which is scld as baled cotton in the 
commercial and business world or on the cotton exchange, and did not refer to the 
inferior grades sold under special contract. 

The case of Mississippi Levee Com’rs v. Refuge Cotton Oil Co., 91 Miss. 480, 
44 South. 828, is also cited and relied upon. In that case, the court stated “grab- 
bots” and “linters” cotton are both very low and inferior grades of cotton and 
command nothing like the price in the market of ordinary lint cotton ginned in the 
ordinary gin. The court in that case held that the Legislature, in levying a tax to 
be placed upon “cotton,” did not include “grabbots” or “‘linters.’ This was appar- 
ent from the fact that, by so construing it, it would be placing the same tax upon 
this inferior grade of cotton as it would upon the merchantable cotton or cotton 
sold upon the exchange. The court however did say it was cotton. 

The case of Houssels v. Coe & Hampton (Tex. Civ. App.) 159 S. W. 864; is 
also cited, but there is nothing in that case which we think has any application to 
the facts in the case at bar. 

The case of Soudan Planting Co. v. Stevenson, 83 Ark. 163, 102 S. W. 1114, is 
also cited. That case we think has no application to the case at bar, but simply con- 
strues a contract for the sale of land, where the party agreed to accept cotton in 
place of cash payments. The court there, in construing the contract, held the con- 
tract referred to cotton grown on the land sold. There was evidence that the cot- 
ton pee on that land was of greater value than the average cotton placed on the 
market. 

We should give the policy a fair and reasonable construction. A person owns 
a cotton mill wherein he has stored cotton of different grades, and insures the 
same. The company insures him against loss, and defines his products as “cotton 
baled and unbaled, ginned and unginned, seed cotton and cotton seed.” Can it be 
said that an inferior grade of cotton baled does not come within the meaning of the 
term “cotton baled and unbaled?” We think not. The case was tried to the court 
without a jury, and the court found as a matter of fact under the evidence that the 
bales of cotton commonly called the linters came within the meaning of the term 
“cotton baled and unbaled.” 

[1, 2] We think that finding is supported by the evidence and a fair and rea- 
sonable construction of the contract. There might be some weight to plaintiff in 
error’s contention if they were liable for so much a bale, irrespective of the value 
of the grade or value of the cotton; but, when the cotton is an inferior grade of 
cotton, they are only liable for the value of that inferior grade. There is no evi- 
dence that in writing insurance policy there is any attempt to make any classifica- 
tion of the grade of cotton. The company is not prejudiced in any way, because 
the cotton is of an inferior grade. The liability of the company is the value of the 
grade of cotton destroyed. To hold that “linters’” was not within the terms of the 
policy would be to hold that it was not cotton. This would be contrary to the 
evidence in the case and every adjudicated case cited. 

The other assignments of error related to the following facts: The answer 
pleaded a contract of settlement and accord and satisfaction. The company in pay- 
ing for the loss, over which there was no dispute, issued a check with a receipt at- 
tached, and recited the accepting of the check was a discharge of all claims which 
were demands against the company. The plaintiffs as a reply denied said facts and 
pleaded and testified to about the following state of facts: That after the loss the 
insurance adjuster came to view the loss, and denied liability for the linters, but 
acknowledged liability for the loss of the other cotton. 

The testimony upon this question is substantially as follows: Mr. Epps and 
the adjuster figured the number of bales of cotton destroyed, agreed upon the weight 
per bale, and added up the weight, and agreed upon the price. Mr. Epps testified 
that he then gave the adjuster the tickets for the linters. The adjuster picked up 
the tickets, and looked at them, and says, “No; we cannot consider ‘linters,’ as this 
policy does not include ‘linters.’” Mr. Epps testified he stated in effect, “What do 
yout mean?” “It includes cotton baled and unbaled, ginned and unginned?” The 
adjuster said, “No, sir.” Mr. Epps testified then, before he would proceed further, 
he would have to consult an attorney; and he went and consulted an attorney, and 
came back, and the adjuster had the proof of loss made out. Mr. Epps said, “This 
just covers the cotton,” and he said, “Yes, sir;” and Mr. Epps said he would sign 
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it, and then turn around and sue for the linters. The adjuster said, “Your attor- 
neys haven’t properly advised you; they haven't gone into this; when they do go 
into this, they will find that this policy does not cover linters.” Mr. Epps said, “I 
will sign the proof of loss for the cotton, and, so far as the linters is concerned, I 
will fight it out in court,” and the adjuster said, “All right,” and Mr. Epps signed 
the proof of loss. 

Mr. Nelson of the company testified, in substance, that there was no con- 
troversy over the loss of the cotton, and contended with Mr. Epps that the policy 
did not cover linters, and he denied liability for linters, and Mr. Epps stated that 
he would not go on with the settlement until he went and consulted an attorney; 
that when Mr. Epps came back from talking to his attorney he demurred on sign- 
ing the proof of loss, because it did not include the linters, and he had refused to 
entertain a claim for linters, and then Mr. Epps signed the proof of loss which 
showed the loss of the cotton over which there was no controversy. That he as 
agent made a report to the company, stating he had denied liability as to linters. 
Mr. Nelson further testified: 

“Oh I would not say that there was real controversy. No; Mr. Epps filed a 
claim that I simply rejected and denied liability for; that is the claim covering the 
linters. There was no controversy about the value of the cotton. The claim cover- 
ing cotton was in order, and the claim covering the linters was not in order. There- 
fore, I denied liability.” 

When the check arrived, it had attached thereto, or as a part thereof, a receipt 
stating it was in full settlement of all claims and demands of whatever nature. Mr. 
Epps refused to accept the check, and immediately served a notice upon Mr. John- 
son, who was the local agent of the company at Bristow, and also interested in the 
bank where the check was deposited. Said notice is substantially as follows: 

“It is expressly understood and agreed that in making a settlement for loss by 
fire, the amount did not cover the loss sustained, if any, by insurance on what is 
known as linters, and the insurance company does not admit liability, nor does the 
insured admit nonliability, all rights in this respect being reserved.” 

It was contended the evidence was incompetent to vary the terms of a written 
instrument of settlement, and that Mr. Johnson, the local agent, had no authority 
to accept service of notice, because he was interested in the bank, and the receipt 
was in full settlement of the claim. Under the statement of both parties there was 
no controversy over the loss of the other cotton. There was no dispute either as 
to the amount or the value thereof. That part of the claim was a liquidated claim. 
There was a dispute over the liability of the question of linters. 

[3] This court in the case of Sherman vy. Pacific Coast Pipe Co., 60 Okl. 103, 
159 Pac. 333, L. R. A. 1917A, 716: 

“While, if a demand is unliquidated or disputed, payment and> acceptance in 
discharge of the same of a less sum than that claimed will constitute an accord and 
satisfaction, yet in cases where the debt is liquidated and is due (except where 
changed by statute) the general doctrine is applied that payment by the debtor and 
receipt by the creditor of a part thereof is not a satisfaction of the whole, unless it 
be made on some new consideration, such payment operating only as a discharge 
of the amount paid, and the creditor may maintain an action for the balance.” 

In the case of Sanditen v. Allied Refining Co., 84 Okl. 47, 202 Pac. 316, this 
court said: 

“Where a claim is unliquidated or in dispute, payment and acceptance of a less 
sum than claimed in satisfaction operates as an accord and satisfaction in the ab- 
sence of fraud.” 

By applying the principle in the above cases announced, it would seem there 
was no consideration for the settlement of the claim for the linters. According to 
the statement and evidence of Mr. Epps at the time of making out the proof of loss, 
the proof of loss omitted the claim for linters, and it was agreed that the claim for 
linters should not be included and he would be free to bring suit for that claim. 

We think there was no error in the admission of the evidence, and the evidence 
is sufficient to support the finding of the court that. the receipt was only a settle- 
ment of the liquidaed claim, and had no reference to the unliquidated claim, nor 
was there any consideration for the same. 

For the reasons stated the judgment is affirmed. 

Johnson, C. J., and Kane, Nicholson, Cochran, and Mason, JJ., concur. 
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STONE v. SUPERIOR FIRE INS. CO. 
(Supreme Court of Pennsylvania. Jan. 7, 1924.) 
123 Atlantic Reporter, 333. 


1. BANKRUPTCY—TRUSTEE TAKES TITLE AS IT WAS AT TIME OF 
FILING PETITION. 

Under Bankruptcy Act 1898, § 70a (U. S. Comp. St. § 9654), providing that 
trustee shall be vested with bankrupt’s title as of date he was adjudged a bankrupt, 
trustee’s title goes back to adjudication, but he takes title as it was at time of filing 
petition, and, if there was nothing in existence at time of adjudication to which he 
can take title, it is immaterial in what condition any property might have been at 
time of filing petition. 

(For other cases, see Bankruptcy, Dec. Dig. § 152.) 

2. BANKRUPTCY — PAYMENT OF FIRE INSURANCE TO BANKRUPT 
AFTER PETITION BUT BEFORE ADJUDICATION RELEASED IN- 
SURER. 

In view of Bankruptcy Act 1898, § 70a (U. S. Comp. St. § 9654), providing 
that trustee takes title as of date of adjudication, where a fire insurance company, 
in settlement of loss, has paid insured, after date of involuntary petition, but before 
adjudication, without knowledge of petition, the trustee, insured having absconded, 
cannot again compel payment. 

(lor other cases, see Bankruptcy, § 117[2].) 

Appeal from Court of Common Pleas, Beaver County; George A. Baldwin, 
President Judge. 

Action by Joseph K. Stone, trustee in bankruptcy of Giuseppe Gioffre, against 
the Superior Fire Insurance Company. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sad- 
ler, and Schaffer, JJ. 

Roy M. Jamison, of New Castle, and Joseph Knox Stone, of Beaver, for appel- 
lant. 

John M. Haverty, of Pittsburgh, and John B. McClure, of Beaver, for appellee. 

ScuarreER, J. This is the question presented: Where a fire insurance company, 
in settlement of a loss, has made payment to the insured, after the date of filing an 
involuntary bankruptcy petition against him, but before the adjudication, without 
knowledge of the petition, can the trustee, the insured having absconded, compel 
payment by the insurance company a second time? 

Gioffre owned a building covered by a policy of defendant company; on Janu- 
ary 30, 1920, it was destroyed by fire. The insured made proof of loss March 20, 
1920. An involuntary petition in bankruptcy was filed against him on April 13, 1920. 
August 28, 1920, the insurance company, without notice gf the pendency of the bank- 
ruptcy proceeding, paid to Gioffre the amount of the Policy, less a sum due on a 
mortgage covering the property. He was adjudged a bankrupt November 19, 1920, 
and on December 18, 1920, a trustee was appointed, who subsequently (Gioffre hav- 
ing absconded) began suit to recover from the insurance company the amount of 
money it had paid the bankrupt, less the sum paid the mortgagee. On the trial the 
court entered a compulsory nonsuit; the refusal to remove it brought about this 
appeal. 

On first reading there seems to be some confusion among the various cases in 
which the courts have been called on to determine the rights of those who in good 
faith have dealt with a bankrupt between the time of the filing of an involuntary 
petition and the adjudication. These cases are many, and a review of all of them 
will not be attempted. A discussion of most of them can be found in 1 Federal 
Statutes Annotated (2d Ed.) p. 1154. Their careful perusal, having in mind the 
particular facts of each case, what the court was called upon to determine, the pro- 
visions of the Bankruptcy Act of 1898 and its amendment of 1910 (Comp. St. §§ 
9585-9656), dispels at least some of the fog. 

Under the Bankruptcy Act of March 2, 1867 (14 Stat. 517) payment to a bank- 
rupt, after filing of the petition, although made in good faith, and without actual 
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notice of the proceeding, was not valid. Judge Sharswood, in speaking of that 
statute in Mays v. Manufacturer’s National Bank, 64 Pa. 74, 77 (3 Am. Rep. 573), 
thus characterized it: 

“This is an unjust and cruel law; and the effect of it may be to make bank- 
rupts of honest and solvent men, who are only desirous of fulfilling their legal ob- 
ligations. That all the world has notice of a transfer by operation of law, in pro- 
ceedings in bankruptcy, is a mere fiction—not true in reality. * * * The atten- 
tion of Congress ought surely to be called to this subject, and some suitable provi- 
sion made to protect those who deal honestly, in good faith, and without notice, with 
bankrupts.” 

That Congress did not intend to continue this injustice when it passed the Act of 
1898 is manifest by the provisions of section 70a of the statute, which provides that 
the trustee shall be vested, by operation of law, with the title of the bankrupt, “as of 
the date he was adjudged a bankrupt. In our opinion, it would take more explicit 
language than that of the 1910 amendment, on which appellant relies, to change this 
provision of the act, and to make its effect similar to that of the earlier statute. 
The amendment reads: 

“And such trustees, as to all property in the custody or coming into the custody 
of the bankruptcy court, shall be deemed vested * * * with all the rights, reme- 
dies, and powers of a judgment creditor holding an execution duly returned unsat- 
isfied.” (Comp. St. § 9631.) 

“It was to obviate the prior limitation upon the right of a trustee to attack un- 
recorded conditional sale contracts and other like liens, that the amendment was 
passed.” 2 Collier on Bankruptcy (13th Ed) 1053. 

“For the purpose of fixing priority between a trustee in bankruptcy and ad- 
versely claiming lienholders, the time of fixing the petition is the vital date, and a lien 
invalid on that date cannot be perfected before adjudication so as to make it valid 
against the trustee * * * The filing of an involuntary petition does not, ipso 
facto, take from the alleged bankrupt his dominion over his property; while his 
disposition of his property may be invalidated and set aside under certain circum- 
stances, such property remains under his control until the adjudication.” 2 Collier 
on Bankruptcy (13th Ed.) 1636. 

As Congress in enacting the amendment of 1910 did not use the language of the 
act of 1867, although necessarily familiar with the terms of that statute, it will not 
be deemed by us, under the dubious language it employed, to have intended to bring 
about the injustice worked by its prior law. In considering the effect of the amend- 
ment of 1910, we said in Bank of North America v. Penn Motor Car Co., 235 Pa. 
194, at page 200 (83 Atl. 622, 624): 

“The manifest purpose of the amendment was to enlarge the rights, remedies 
and powers of a trustee in bankruptcy, and it had the effect of vesting in the trustee 
the rights, remedies and powers of a judgment or other creditor having a lien, and 
of an unsatisfied execution creditor without a lien at the time of instituting bank- 
ruptcy proceedings. In other words, the trustee was given the power to assert every 
right which such creditors could have asserted during the period of four months 
immediately preceding the filing of the petition in bankruptcy.” 

Certain declarations by the federal courts, such as: 

“The filing of the petition by proper parties, * * * making the requisite 
jurisdictional allegations * * * operates as a lis pendens, and notice to all the 
world.” In re Billing (D. C. 1906) 145 Fed. 395. 

“The filing of the petition in bankruptcy is * * * ‘judicial process,’ and op- 
erates as an attachment or sequestration from that time of the property of the 
bankrupt, for the equal benefit of all of his creditors, and as a restraint upon its 
disposition by him.” In re Smith & Shuck (TD. C. 1904) 132 Fed. 301, 303. 

“The filing of the petition was a caveat to all the world. It was in effect an 
attachment and injunction. Thereafter all the property rights of the debtor were 
ipso facto in abeyance until the final adjudication. * * * Those who dealt with 
his property in the interval between the filing of the petition and the final adjudica- 
tion, did so at their peril.” Bank v. Sherman (1879) 101 U. S. 403, 406 (25 L. Ed. 
866). 

“Tt is as true of the present law as it was of that of 1867, that the filing of the 
petition is a caveat to all the world, and in effect an attachment and injunction 
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* * * and on adjudication, title to the bankrupt’s property became vested in the 
trustee, * * * with actual or constructive possession, and placed in the custody 
of the bankruptcy court.” Mueller v. Nugent (1902) 184 U. S. 1, 14, 22 Sup. Ct. 
269, 275 (46 L. Ed. 405), ; 

—give standing room for the position assumed by appellant that payment to the 
bankrupt after the filing of the petition is invalid, but, we believe, other pronounce- 
ments of the federal courts negative the idea which he contends for, as, for instance, 
In re Mertens (1906) 144 Fed. 818, 823, 75 C. C. A. 548, 553, where it was said: 


“Under the Act of 1867, no lien could be acquired after the filing of the petition 
in bankruptcy, because the title of the assignee vested as of the commencement of 
the proceeding in bankruptcy. Now the trustee takes the property of the bankrupt 
in the condition in which he finds it at the date of the adjudication, unless it has 
been incumbered fraudulently or in contravention of some of the provisions of the 
act. * * * The change in the present act, by which the trustee’s title is that only 
which exists at the date of the adjudication, removes any uncertainty which arose 
under the act of 1867. It was intended, we think, to permit all legitimate business 
transactions between a debtor and those dealing with him to be carried out and con- 
summated as freely, until he has been adjudicated a bankrupt, as though no pro- 
ceeding were pending. * * * While the filing of a petition in bankruptcy is a 
caveat to all the world, the notice ought not to have the effect of paralyzing all 
business dealings with the debtor, or to prevent lienors or pledgees from enforcing 
their contracts. This is its practical effect, if the rights and remedies of all con- 
cerned are in suspense, until it can be ascertained whether an adjudication is or is 
not to follow the commencement of the proceeding.” 


In re Zotti (1911) 186 Fed. 84, 108 C. C. A. 196, Ann. Cas, 1914A, 240, deter- 
mined that a bank could not be required to pay money to a trustee which it already 
had paid out on checks of the bankrupt, drawn after the filing of the petition, but 
before the adjudication. In that case the referee ordered the bank to pay over on 
the ground that the petition was a caveat attachment, and injunction, of which the 
bank must be held to have had constructive notice, and any payment by it thereafter 
was invalid as against the trustee. The Circuit Court of Appeals, in reversing, used 
this language: 

“Section 70a of the Bankruptcy Act of 1898 * * ™ provides that the title of 
the bankrupt shall vest in the trustee, as of the date of adjudication, inter alia, to 
(5) property which prior to the filing of the petition he could have transferred, 
etc. This latter language is intended to define the property which passes, viz., such 
as the bankrupt owned at the time the petition was filed. The indebtedness of the 
bank to Zotti was property which he could have transferred. Until the adjudication 
the title to it remained in him, and if no receiver had been appointed we can con- 
ceive no ground on which the trustee’s present claim could be tested. As the court 
did appoint a receiver, it is to be presumed, in the absence of specific directions, that 
he was to hold as custodian, without title, for the purpose of preservation, and not 
for the purpose of distribution. The alleged bankrupt might never be adjudicated. 
The receiver did not demand Zotti’s funds until after the bank had honord Zotti’s 
checks, as it was bound to do without any notice of the filing of the petition. Pay- 
ments after notice would no doubt be in contempt of the order appointing the re- 
ceivers, but to require it to pay that sum over again to the trustee under the circum- 
stances of his case would be in the highest degree inequitable.” 

In re Perpall (C. C. A. 1921) 271 Fed. 466, 468, it was said: 


“A transfer made by a bankrupt subsequent to the filing of the petition is not 
necessarily void. It is merely voidable, if made under such circumstances as to con- 
stitute such transfer a preference to the transferee within the provisions of section 
60a and section 60b of the Bankruptcy Act. * * * Until adjudication in bank- 
ruptcy, the title of the bankrupt’s property remains in the bankrupt, and a valid 
transfer can be made by him. * * * The Bankruptcy Act does not provide that 
any and all transfers made by the bankrupt subsequent to the filing of the petition 
and prior to the adjudication are absolutely void. The act provides that transfers 
may be voided by the trustee if they constitute a preference, and a preference is de- 
scribed by the act. It is only preferential transfers which are voidable. Preference 
implies paying or securing a pre-existing debt of a person preferred. * * * 
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Where one gives an insolvent person value for a transfer of property, where he 
makes an exchange of property, there is no preference.” 

It will be noticed that, when Bank vy. Sherman (the language of which has 
given rise to most of the difficulties in decision) was decided the old Act of 1867 
was still in effect, so that the language used was perfectly correct, since under that 
statute title vested in the trustee as of the date of the filing of the petition. The 
same phrase used in that case was used in a number of others, but they all seem to 
relate to situations where the alleged bankrupt attempted to colorably transfer some 
of his property, or where a creditor attempted to attach some of the property to 
satisfy his debt. See State Bank of Chicago v. Cox (1906) 143 Fed. 91, 74 C. C. A. 
285; Board of Commissioners v. Hurley (1909) 169 Fed. 92, 94 C. C. A. 362; Acme 
Harvester Co. v. Beekman Lumber Co. (1911) 222 U. S. 300, 32 Sup. Ct. 96, 56 L. 
Ed. 208. 

While, in Bailey v. Baker Ice Machine Co., 239 U. S. 268, at page 275 (36 Sup. 
Ct. 50, 54, 60 L. Ed. 275), the Supreme Court of the United States, considering the 
effect of the 19/0 amendment, remarked: 

“When not otherwise specially provided, the rights, remedies and powers of the 

trustee are determined with reference to the conditions existing when the petition 
is filed,” 
—the opinion is careful not to say that the trustee takes title to the property of the 
bankrupt as of the date of the filing of the petition. This case, as we read it, only 
determined that the status given a trustee by the amendment of 1910 is effective as 
of the date of filing the petition. Everett v. Judson (1913) 228 U. S. 474, 33 Sup. 
Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154, Acme Harvester Co. v. ‘Beekman 
Lumber Co., 222 U. S! 300, 32 Sup. Ct. 96, 56 L. Ed. 208, and Bailey v. Baker Ice 
Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 275, in certain of their expres- 
sions aid the argument of appellant, but none of these cases nor any of the others 
we have examined, decided since the 1910 amendment, hold that it changed the law 
as to the time when the trustee actually takes title to the bankrupt’s property. 

In Gunther v. Home Ins. Co. (D. C.) 276 Fed. 575, where the bankrupt, after 
involuntary proceedings commenced, sued out claims against fire insurance compa- 
nies, and received settlements from them, and where the trustee subsequently brought 
action and obtained a verdict, the latter’s right to recover was sustained on the ground 
that the settlement with the bankrupt was not in good faith. The court there said 
(page 576): 

“Defendants object to the sufficiency of the complaint in that, in the interval 
between bankruptcy proceedings instituted and adjudication, a bankrupt in respect to 
his property has power to conduct suits, and as a corollary to settle and conclude 
them. This will be granted. Johnson v. Collier, 222 U. S. 539, 32 Sup. Ct. 104, 56 
L. Ed. 306. But the bankrupt’s property is a trust fund for all creditors, and the 
bankrupt a trustee thereof. In consequence he and it are subject to the law of 
trusts and to the principles of equity applicable to trusts. Amongst these is that he 
and all parties dealing with him in respect to the trust property are bound to the ut- 
most good faith and fair dealing; and though he have power to dispose of the trust 
property, if he does so to misappropriate the proceeds, the purchaser and all others 
with reasonable grounds to believe he intends misappropriation, who aid therein, are 
participators in his breach or devastavit, and equally with him liable to reimburse 
the beneficiaries.” 

Frederick v. Fidelity Mutual Life Ins. Co., 256 U. S. 395, 41 Sup. Ct. 503, 65 L. 
Ed. 1009 (affirming 75 Pa. Super. Ct. 77), throws light on the question we are con- 
sidering. There, after the trustee in bankruptcy qualified, the bankrupt died and 
the insurer, in ignorance of the bankruptcy proceedings, paid the beneficiary in a 
life policy issued to the decedent the full amount of the insurance. The trustee had 
not known of the policy, but, learning of it, brought action against the company for 
the amount of the cash surrender value thereof. Judgment for defendant was af- 
firmed, Mr. Justice Pitney saying, at page 398 of 256 U. S. (41 Sup. Ct. 504, 65 L. 
Ed. 1009) : 

“Here the question is whether, after the death of the insured and payment of 
the stipulated amount to the beneficiary named in the policy in strict conformity to 
its terms, without notice of the bankruptcy or claim made by the trustee, there is 
a liability on the part of the insurance company to pay to the trustee the surrender 
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value that, on complying with the terms of the policy, he might have demanded. It 
1s not enough to sustain the trustee’s claim to say that the filing of the petition in 
bankruptcy was a caveat to all the world, and in effect an attachment and injunction, 
and that on adjudication title to the bankrupt’s property became vested in the trustee. 
Mueller y. Nugent, 184 U. S. 1, 14. The asserted right of property arose out of a 
contract under which the insurance company had rights as well as the insured. 
* * * The company, having in good faith performed the contract according to its 
terms, without the notice that the contract called for as condition of changing the 
terms, cannot be called upon to make the further payment demanded by the trustee.” 

If, as appears in that case, the trustee got nothing when death occurred and 
payment was made after adjudication, with stronger reason the trustee here had no 
valid claim where the loss occurred before petition and payment was made before 
adjudication. In the Zotti Case, heretofore cited, 186 Fed. 84, 106 C. C. A. 196, Ann. 
Cas. 1914a. 240, it was said: 

“Whatever else the remark [in Mueller v. Nugent that the filing of the petition 
is a caveat to all the world and in effect an attachment and injunction] may mean, 
it cannot mean, in contradiction of the express provision of the act, that the title of 
the bankrupt shall vest in the trustee as of the time of filing the petition. * * * 
We think this language was never intended to be applied to a bank which has honestly 
paid checks of a depositor, without notice that any peition * * * has been filed 
against him and who may never be adjudicated a bankrupt at all. * * * It was 
because the act of 1867 threw doubt upon the validity of honest transactions between 
the filing of the petition and adjudication that the words ‘as of the date he was ad- 
judicated a bankrupt’ were inserted in the act of 1898.” 


In Johnson v. Collier (1912) 222 U. S. 538, 32 Sup. Ct. 104, 56 L. Ed. 306, the 
bankrupt was allowed to institute an action between the time of the filing of the 
petition and adjudication. The defendant there attempted to defend against the suit 
on the ground that a pétition had been filed, but the court said the bankrupt was not 
divested of his property by filing a petition in bankruptcy, that he was still the owner 
holding in trust pending the appointement and qualification of a trustee, whose title 
then relates back to the date of the adjudication. 

{1] A proper conclusion, we think, to be drawn from the cases of Everett v. 
Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154, and 
Burlingham v. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. 
(N. S.) 148, is that the trustee’s title goes back to the adjudication, but he takes 
title to property as it was at the time of the filing of the petition. If there was 
nothing in existence at the time of adjudication to which he could take title, it is 
immaterial in what condition any property might have been at the time of the filing 
of the petition. To come within the language of Everett v. Judson, where Mr. Jus- 
tice Day said, at page 478 of 228 U. S. (33 Sup. Ct. 569, 57 L. Ed. 927, 46 L. R. A. 
[N. S.] 154): 

“While it is true that section 70a provides that the trustee, upon his appointment 
and qualification becomes vested by operation of law with the title of the bankrupt 
as of the date he was adjudged a bankrupt, there are other provisions of the statute 
which, we think, evidence the intention to vest in the trustee the title to such property 
as it was at the time of the filing of the petition,” 
there must be property in existence at the time of adjudication so that the trustee 
could then take title. In the case now before us, there was no property in existence 
at the time of the adjudication, because the right of action against the insurance 
company had ceased prior to that time. It is immaterial, therefore, whether there 
was a right of action at the time of filing the petition. 

[2] Our conclusion is that the trustee cannot compel the defendant to again 

pay the money which it in entire good faith parted with to its insured without knowl- 
ca that a petition in bankruptcy had been filed against him. 

Judgment affirmed. 
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T. L. PATRICK & SON v. GINNERS’ MUT. UNDERWRITERS ASS’N OF 
TEXAS. (No. 1526.) 


(Court of Civil Appeals of Texas. El Paso. Nov. 22, 1923.) 
256 Southwestern Reporter, 666. 


INSURANCE—WAIVER OR ESTOPPEL TO DENY VALIDITY OF FIRE 

POLICY FOR NONPAYMENT OF PREMIUM NOT-SHOWN. 

Where mutual fire insurance company, chartered under Mutual Fire Insurance 
Law (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4905 et seq.), in letter accompanying 
policy requested prompt remittance of premium, and where the company had never 
extended credit to the partnership named as the insured, and had never extended 
credit for premiums on the particular property being insured, but had merely, on 
various occasions, extended credit on policies covering other properties owned by 
the members of the firm, there was no waiver or estoppel precluding the company 
from denying validity of fire policy, because of nonpayment of premium under pro- 
visions of policy and of constitution and by-laws made a part thereof that the pol- 
icy should not take effect until payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Appeal from District Court, Pecos County; C. R. Sutton, Judge. 
Suit by T. L. Patrick & Son against the Ginners’ Mutual Underwriters Associ- 
ation of Texas. Judgment for defendant, and plaintiffs appeal. Affirmed. 


Jno. B. Howard, of Pecos, and W. A. Hadden, of San Antonio, for appellants. 
Locke & Locke and Paul M. O'Day, all of Dallas, for appellee. 


Hieains, J. T. L. Patrick and Clyde Patrick, appellants, composing the par- 
tnership of T. L. Patrick & Son, brought this suit against the appellee to recover 
upon a fire insurance policy written by the latter covering a gin owner by appel- 
lants, situate at Buena Vista, Pecos county. 

The defendant, among other defenses, set up that it was not liable because the 
contract of insurance had not been completed, and further defended upon the 
ground that its constitution and by-laws provided that the payment of any loss was 
contingent upon the payment of the deposit as required, that the policy contained 
like provisions, and such premium had not been paid at the date of the fire. 

On October 3, 1921, appellants forwarded to appellee their application for in- 
surance, accompanied by letter reading: 

“Dabney White, Sec’y, Ginners’ Mutual Underwriters Ass’n, Tyler, Texas— 
Dear Sir: We are inclosing herewith our application for $5,000 policy on our 
Buena Vista gin. Kindly advise us if this risk is acceptable to your company, and 
we will send you check for the premium upon receipt of this advice from you.” 

The application requested that any loss under the policy be made payable to 
John Guitar and Murray Gin Company, lienors, as their interest might appear. 

In response to this letter and application, appellee, on October 4, 1921, for- 
—_— to Patrick & Son the policy sued upon, accompanied by letter reading as 
ollows: 

“T, L. Patrick & Son., Ft. Stockton, Texas—Gentlemen: We have yours ot 
the 3d inst., inclosing application for policy covering your Buena Vista plant, and 
in reply we hand you herewith policy No. 44371 for $5,000 for the year ending 
October 4, 1922, and bill for premium $150, for which please let us have your re- 
mittance promptly and oblige. 

“We note you ask that the policy be made payable in case of loss to John Gui- 
tar and the Murray Company. We are making it payable to assured for several 
reasons: First is that Murray is covered on his engine in his $4,000 policy; and sec- 
ond—and confidentially—we do not want anything to do with John Guitar; we re- 
cently having canceled all our policies on his plants, seven in number. 


“Yours truly, Dabney White, Secretary.” 
The policy was received and retained by appellants. Upon November 5, 1921, 
the property insured was destroyed by fire. Prior to the fire the premium had not 
been paid, nor had there been any communication between the parties subsequent 
to the date of the letters quoted. 
Upon the trial a peremptory instruction was given in favor of the defendant, 
in accordance wherewith verdict was returned and judgment rendered. 
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In support of the judgment appellee asserts that the undisputed evidence dis- 
closes : 

First. That the contract between the parties was never consummated because 
appellee did not issue a policy in accordance with the terms of the application orig- 
inally made, but submitted to appellants a policy materially different from the one 
requested, thereby making a counter proposition which required acceptance before 
it could take effect as a contract, that there was no affirmative act indicative of its 
acceptance and the letter transmitting such policy required prompt remittance of 
the premium as a condition of acceptance, and, the same not having been remitted, 
there had been no effective acceptar ce. 

Second. That the premium had not been paid prior to the fire, wherefore no 
liability accrued under the terms of the policy. 

It is unnecessary to consider the soundness of the first proposition, tne. if it be 
assumed that the retention of the policy by appellants, coupled with the intention 
upon their part to accept it, operated as a valid acceptance of the same (the cor- 
rectness of which assumption is doubted by Justice Walthall), nevertheless the sec- 
ond proposition is correct, and requires affirmance of the case. 

The policy upon its face discloses that appellee was chartered and licensed 
under the Texas Mutual Fire Insurance Law (Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4905 et seq.). Its constitution and by-laws were made a part of the policy and 
printed thereon. Section 12 of the Constitution and by-laws reads: 

“It is mutually understood and agreed that the payment of loss to any mem- 
ber is contingent upon said member having paid his deposit as required.” 

With respect to their failure to pay the premium, appellants pleaded: 

“(5) Your plaintiffs say that it is true that at the time of the issuance of said 
policy same was not paid, but your plaintiffs allege and charge that they have been 
in the ginning business and operating cotton gins for hire for a number of years, 
and that they have been members of the defendants, the Ginners’ Mutual Under- 
writers Association of Texas, for a number of years. and that they have had vari- 
ous, divers, and numerous policies upon their gins in Reeves, Ward, and Pecos coun- 
ties, prior to the issuance of this policy, and that it has been the policy of the de- 
fendant to issue the policy of insurance and to extend credit to these plaintiffs, 
which has been done, and which is their custom, thereby waiving that stipulation 
and covenant in said policy reading as follows: ‘It is mutually understood and 
agreed that the payment of loss to any member is contingent upon said member hav- 
ing paid his deposit as required.’ 

“That is true that this provision was incorporated in the said policy, but that 
the said company has and did waive same, not only upon this occasion, but upon 
numerous and prior occasions, in their dealing with their members, or policy hold- 
ers. That these plaintiffs were well known to defendant, and had been doing busi- 
ness with them for a number of years, and the said company has repeatedly ex- 
tended them credit for as much as 90 days in the payment of their different policies. 
Your plaintiffs say that it is true that they sent a cashier’s check for the sum of 
$150 in payment of the said policy, that the same was refused by the defendant and 
returned to these plaintiffs, and they here and now tender unto the archives of this 
court, the said sum of $150, in full payment of the premium of said policy.” 

“(7) Your plaintiffs would further show unto the court that it is true that de- 
fendant, through its secretary, Dabney White, wrote a letter inclosing this policy, 
in which in effect he stated that, if the policy was satisfactory, please remit to cover, 
but, in view of the custom and the policy of the defendant, these plaintiffs were un- 
der the impression that the policy being retained by them, credit was extended as 
heretofore and thereby retained policy, it therefore became an open account, due 
from these plaintiffs to the defendant, and on such open account the defendant could 
have instituted their suit and recovered judgment; that the defendants could have 
canceled said policy according to the provisions and it being a custom of said com- 
pany to permit said accounts to run for 30 or 60 days; and by reason of the fact 
that it failed to exercise its rights given it under such policy by canceling same for 
nonpayment, and by permitting these plaintiffs to keep said policy without any ob- 
jection upon its part, they are now estopped from denying liability thereunder. ***” 

In support of these allegations the testimony of the appellants was offered. 

T. L. Patrick testified that he had been engaged in the ginning business for 17 
or 18 years in Ward, Reeves, and Pecos counties and for the past 10 years had been 
doing business with appellee through its agent, Dabney White. 
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“He has issued me policies time and again. I did not always pay cash for those 
policies when I got them. I always sent them a check, and sometimes they would 
draw on me through the bank. I sent them checks at different times, and sometimes 
I would send them right in and at other times I would not. I think a few times he 
drew on me with the policy attached to the draft. He generally wrote us when the 
policy would expire, and asked us if we wanted to renew it, and possibly a few times 
we renewed them and sent them on in and asked us to remit for the policy. The 
policy which you now show me was issued to me, or rather to T. L. Patrick & Son, 
and the letter that you exhibit to me, together with the policy, came to my son. Of 
course, I didn’t see the letter or policy either when they first came, but he told me 
about it.” 

Clyde Patrick testified : 


“T am a member of the firm of T. L. Patrick & Son; I ama son of T. L. Patrick. 
I had charge of the gin plant at Buena Vista, and had that plant insured. The policy 
and letter which you show me came to me together. I received the letter and policy 
about the 6th or 7th of October, 1921. That gin burned on the 5th of November, 
1921. At the time the property burned, the premium due on the policy had not been 
paid. The reason I had not paid it was because I had not gotten around to it. They 
sent bill at the time they sent the policy, and I was busy over there all the time. 
pine had been sending the policies out and letting us remit for them as soon as we 
could. 

“IT was not associated with my father under the name of T. L. Patrick & Co. 
and was not associated with him in any of the other gins. I worked for my father, 
and was in and out all the time. The Buena Vista gin was the only one that I was 
interested in with my father. I knew the policy of this company with reference to 
extending T. L. Patrick & Co. and T. L. Patrick & Son credit on policies issued by 
the company to them. * * * 

“T had charge of the Buena Vista gin all the time we owned it, and we bought 
it in 1920, and I stayed with it until the fire in 1921. I do not remember the exact 
date we bought it. In the application for insurance, dated October 3, 1921, states 
that we owned the plant for about one year prior to that time. I could not tell 
you who carried the insurance prior to that time. I do not know whether there was 
any insurance on the property. It was my business to look after the insurance after 
we bought the property, but I don’t remember whether there was or was not any 
insurance—I could not say.” 


Viewing this evidence in its aspect most favorable to appellants, it shows no 
more than an extension of credit to T. L. Patrick and T. L. Patrick & Co. on vari- 
ous occasions in the preceding 10 years, upon policies covering properties owned by 
them other than the Buena Vista gin. There is no evidence of a general custom upon 
the part of appellee of extending credit to its members. The evidence is insufficient 
upon which to predicate a waiver or an estoppel. This was the first policy written 
in favor of T. L. Patrick & Son. Appellee may in the past have been willing to 
extend credit to T. L. Patrick individually, or T. L. Patrick & Co., but it would not 
follow that it would be willing to extend it to the new firm of Patrick & Son. Fur- 
thermore, appellee had the right to discontinue at any time its practice of extending 
credit. But whatever may have been its custom in the past, the letter of Patrick & 
Son, dated October 3d, stated that, if the risk was acceptable to appellee, the appel- 
lants would send “check for the premium upon receipt of this advice from you,” 
and in the letter transmitting the policy prompt remittance was requested. These 
letters speak for themselves, and show beyond question that prompt payment was ex- 
pected and demanded, and that it was not the purpose of the appellee to waive the 
clause in the contract respecting prepayment of the premium as a condition of lia- 
bility. For like reason appellants had no right to assume that they might delay 
payment, and there is thus no basis for an estoppel. In our opinion the facts bring 
it within the rule announced in the recent case of Ginners, etc., v. Fisher, by the 
Commission of Appeals (238 S. W. 207), and upon that authority the judgment will 
be affirmed. This view renders it unnecessary to consider other matters discussed in 
appellants’ brief. 

Affirmed. 
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REPUBLIC INS. CO. v. POOLE. (No. 7039.) 


(Court of Civil Appeals of Texas. San Antonio. Dec. 12, 1923. Rehearing Denied 
Jan. 9, 1924.) 


257 Southwestern Reporter, 624. 


1. INSURANCE — PAROL CONTRACT OF FIRE INSURANCE NOT PRO- 
HIBITED. 


Under Rev. St. arts. 4876—4904, parol agreements as to fire insurance are not 
prohibited. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


3. INSURANCE—ORAL CONTRACT TO RENEW WRITTEN POLICY OF 
FIRE INSURANCE IS VALID AND WILL BE S PECIFICALLY EN- 
FORCED. 


An oral contract to renew a written policy of fire insurance is binding, and spe- 
cific performance thereof may be enforced, even after a loss which would have been 
covered by the written policy. 

(For other cases, see Insurance, Dec. Dig. § 145[{1].) 


4. SUNDAY — ORAL CONTRACT FOR INSURANCE MADE ON SUNDAY 
NOT INVALID. 


Neither in view of Pen. Code 1911, art. 299, nor article 302 is an oral contract 
for insurance invalid because made on Sunday. 
(For other cases, see Sunday, Dec. Dig. § 11.) 


Appeal from District Court, La Salle County; Covey C. Thomas, Judge. 

Action by T. H. Poole against the Republic Insurance Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Coke & Coke, of Dallas, for appellant. 

Arnold & Cozby, of San Antonio, for appellee. 


Fy, C. J. This case is presented to this court on appeal from a judgment of 
$7,000, rendered on the answers of a jury to special issues submitted to them. The 
suit is founded on a verbal agreement made by an agent to issue an insurance policy 
on the “Anna M. Poole Place,” in Cotulla, La Salle county, which was destroyed by 
fire on December 21, 1922, before any written policy was issued. 

A bulky brief of 199 printed pages has been filed by the appellant, containing 31 
assignments of error, and 38 “points,” while really there is only one vital and im- 
portant point in the case, and that as to the power of the agent to bind the insurance 
company by the parol contract he was alleged to have made. This court will not at- 
tempt to discuss the different points based upon the minute dissection of the central 
and controlling question. 

In answer to special issues, the jury found: That C. F. Binkley, agent for ap- 
pellant, entered into an agreement with appellee on December 17, 1922, to the effect 
that appellant insured the residenc of appellee from that date, and that the insurance 
would be in the same company that issued the policy to Anna M. Poole, and that 
Binkley would write the policy in said company and deliver the same to appellee; 
the policy being the same as the former, except in amount. 

The jury further found that Binkley was the agent of appellant, and was acting 
within the scope of the authority given him by appellant. The house was burned on 
December 21, 1922, before appellee received the written policy. 

[1] It is the contention of appellant that the insurance laws of Texas not only 
provide that insurance contracts must be in writing, in the form promulgated by the 
state insurance commission, but absolutely prohibit oral agreement as to fire insur- 
ance. In support of the propositions we are cited to articles 4876 to 4904, Revised 
Statutes of Texas. There is not found in either of the cited articles of the statutes 
any law against parol insurance. Article 4896, in which are found the matters and 
things which insurance companies are prohibited to do or undertake, contains no 
prohibition of oral agreements to insure. Appellant seeks to draw such prohibition 
from article 4891, which makes it the duty of the state insurance commission— 

“to make, promulgate and establish uniform policies of insurance applicable to the 
various risks of this state, copies of which uniform policies shall be furnished each 


company doing business in this state, or which may hereafter do business in this 
state.” 
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It is further provided that insurance companies shall adopt and use said forms 
and no other. However, the statute does not provide that if any other form is used, 
or an oral contract is made, it shall not be binding on the insurance company. On 
the other hand, in article 4896, after providing that “no company shall engage or 
participate in the insuring or reinsuring of any property in this state against loss or 
damage by fire, except in compliance with the terms * * * of this act,” it is 
further provided that, if any agent of a company shall issue a policy without author- 
ity, and a loss is sustained by the policy holder, the company shall be liable to the 
policy holder thereunder, in the same manner and to the same extent as if said com- 
pany had been authorized to issue said policy, although the policy was issued in 
violation of the provisions of the act of the Legislature as to insurance. 

[2] There is no statutory provision against a contract by parol for a renewal 
to be made by an agent of an insurance company, and in the case of Cohen v. In- 
surance Company, 67 Tex. 325, 3 S. W. 296, 60 Am. Rep. 24, the Supreme Court, 
speaking through Judge Gaines, held: 


“There can be no doubt that an insurance company, through its authorized agent, 
may contract by parol for the renewal of a policy, although it may be stipulated on 
the face of the instrument itself that this shall not be done. There is no peculiar 
sanctity attached to such provision in contracts of this character which makes them 
an exception to the general rule that parties to an agreement may, by mutual con- 
currence, change its terms at any time after its execution so as to meet their plea- 
sure or interest. A contract of insurance may be by parol, and its terms may be 
changed by parol, by mutual assent.” 


That decision was followed in this state and was the law when the present 
insurance statute was enacted, and, if the Legislature had desired to change the law 
as promulgated by the Supreme Court, it would have been enacted that no parol 
contract for insurance should ever be valid. This was not done, and the inference 
will arise that the Legislature sanctioned the construction placed upon insurance 
policies by the Supreme Court. Before and since the enactment of the insurance 
statute, the courts of Texas have followed the case of Cohen v. Insurance Company. 
Insurance Co. v. Shaffer, 30 Tex. Civ. App. 313, 70 S. W. 566; Ins. Co. v. Taylor 
(Tex. Civ. App.) 157 S. W. 950; Ins. Co. v. Robinson (Tex. Civ. App.) 192 S. W. 
793; Dalton v. Ins. Co. (Tex. Com. App.) 213 S. W. 230; Ins. Co. v. Robinson 
(Tex. Civ. App.) 219 S. W. 277; Austin Fire Ins. Co..v. Adams-Childers Co. (Tex. 
Civ. App.) 232 S. W. 339; Ins. Co. v. Stubbs (Tex. Com. App.) 234 S. W. 1099; 
Ins. Co. v. Fields (Tex. Civ. App.) 236 S. W. 790; Ins. Co. v. Dolan (Tex. Civ. 
ape) 239 S. W. 236; Ins. Co. v. Adams-Childers Co. (Tex. Com. App.) 246 S. W. 
365. 

[3] The agreement in this case was to renew the policy in the future, not to 
ignore the provisions of law as to standard policies, but to obtain such a standard 
policy from appellant. It was a binding contract, and specific performance thereof 
may be enforced even after a loss which would have been covered by the written 
policy. Ins. Co. v. Robinson (Tex. Civ. App.) 192 S. W. 793; Ins. Co. v. Fields 
(Tex. Civ. App.) 236 S. W. 790; Ins. Co. v. Adams-Childers Co. (Tex. Com. App.) 
246 S. W. 365; Ins. Co. v. Wingfield, 49 Tex. Civ. App. 202, 108 S. W. 788. 

[4] Appellant in a supplemental brief seeks to avoid payment of the insurance 
money because it has, since the case was appealed, discovered that the contract of 
renewal was made on Sunday, that making the contract was work and in violation 
of a statute and therefore void. Contracts made on Sunday are not regarded as 
invalid. 25 R. C. L. § 16; Schneider v. Sanson, 62 Tex. 201, 50 Am. Rep. 521; 
Beham vy. Ghio, 75 Tex. 87, 12 S. W. 996. The statute has no reference to making 
such a contract, because it could not be labor in the sense used in article 299, Rev. 
Crim. Stats. It does not refer to all business which is indicated in that it is sought 
to prevent business of certain kinds by another statute. Article 302, Rev. Crim. 
Stats. 

The questions raised in this case have been decided time and again against the 
contentions of appellant, and the judgment will be affirmed. 


Fire] Pecklo v. American Ins. Co. of Newark, N. J. 


PECKLO v. AMERICAN INS. CO. OF NEWARK, N. J. 


SAME v. FIRE & MARINE UNDERWRITERS’ AGENCY OF THE AUTO- 
MOBILE INS. CO. OF HARTFORD, CONN. (No. 1536.) 


(Court of Civil Appeals of Texas. El Paso. Dec. 6, 1923. Rehearing Denied Jan. 
10, 1924.) 
257 Southwestern Reporter, 626. 
1. INSURANCE—EXAMINATION OF INSURED HELD TO CONSTITUTE 

WAIVER OF FORFEITURE CLAUSE. 

That the insurer summoned insured before its adjuster and its attorney of rec- 
ord to testify under oath at great expense and inconvenience, taking down his tes- 
timony and causing him to sign it, all being done after insurer knew of insured’s 
breach of a forfeiture clause in his policy held to constitute sufficient waiver of 
the forfeiture clause. 

(For other cases, see Insurance, Dec. Dig. § 396[2].) 


2. INSURANCE—OTHER INSURANCE; CLAUSE FOR FORFEITURE FOR 
TAKING OUT OTHER INSURANCE ON SAME PROPERTY HELD 
VALID. 


A fire policy clause providing for forfeiture for taking out other insurance on 
the same property is valid. 
(For other cases, see Insurance, Dec. Dig. § 336[1].) 


3. INSURANCE—NONWAIVER CLAUSE HELD VALID. 


A clause in fire policy permitting insurer to examine insured at any time under 
oath without waiving any provision or condition of the policy or forfeiture thereof 
is valid, and prevents any waiver of breach of coinsurance clause by reason of such 
examination. 

(For other cases, see Insurance, Dec. Dig. § 396[2].) 


4. INSURANCE—WAIVER; INSURER MUST PLEAD AGREEMENT THAT 
INVESTIGATION SHOULD NOT WAIVE FORFEITURE. 


An agreement between insurer and insured that latter’s investigation of the fire 
and amount of damages should not waive any provision in the policy or forfeiture 
thereof must be pleaded as an affirmative defense in confession and avoidance in 
response to supplemental petition pleading waiver, whether part of the policy or not. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

6. INSURANCE — EVIDENCE TO SHOW DEFENSIVE PROVISIONS OF 

POLICY NOT EFFECTIVE WITHOUT SPECIAL PLEADING. 


In a suit on a policy unless insurers plead defensive provisions in confession 
and avoidance, evidence thereof, however adduced, will not support their judgment. 
(For other cases, see Insurance, Dec. Dig. § ) 


Appeal from District Court, El Paso County: Ballard Coldwell, Judge. 

Consolidated separate suits by A. F. Pecklo against the American Insurance 
Company of Newark, N. J., and the Fire & Marine Underwriters Agency of the 
Automobile Insurance Company of Hartford, Conn. Judgment for defendants, and 
plaintiff appeals. Reversed and remanded. 

Jos. U. Sweeney and R. B. Rawlins, both of El Paso, for appellant. 

Armstrong & Morrow, of El Paso, for appellees. 


Hiccrns, J. Appellant brought separate suits in the district court of El Paso 
county against the American Insurance Company of Newark, N. J., and the Fire 
& Marine Underwriters’ Agency, etc., to recover upon fire insurance policies issued 
by them, respectively, on certain household furniture. In each of the cases judg- 
ment in favor of the defendant was rendered, and by agreement the appeals were 
brought up in a consolidated record. 

The record discloses that three insurance policies were issued by different com- 
panies covering such furniture, each in the sum of $1,000, as follows: The first by 
ec: Insurance Company, issued by the Douglas C. Crowell agency, dated July 

1921; the next by the Fire & Marine Underwriters’ Agency, etc., issued by the 
hee Investment Company, agents, dated November 26, 1921; the next by the 
American Insurance Company, through D. C. Crowell & Co., agents, dated Decem- 
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ber 14, 1921. The’first two policies were for the term of one year and the last for 
three years. The first policy authorized no concurrent insurance; the last two poli- 
cies authorized concurrent insurance as follows: “Total concurrent insurance. per- 
mitted, including this policy, $2,000.00. * * *” <A partial loss by fire aggregat- 
ing $1,437.50 occurred on May 4, 1922. Proof of loss was made by Pecklo, and pay- 
ment has been refused by the appelees. 

Each of the three policies contain the following provisions: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy. * * *” 

“The assured shall, as often as requested, submit to examination under oath 
by any person named by this company and subscribe the same and this company 
shall not be held to have waived any provision or condition of this policy or any 
forfeiture thereof by any act or proceeding on its part relating to an examination 
herein provided for.” 

On May 10, 1922, a written agreement was entered into between Pecklo and an 
adjuster for the appellees and other insurance companies, to the following effect: 

“That any action taken by said parties of the second part in investigating the 
cause of fire or investigating and ascertaining the amount of loss and damage to the 
property of the party of the first part caused by fire alleged to have occurred on 
May 4th, 1922, shall not waive or invalidate any of the conditions of the policies of 
the parties of the second part, held by the party of the first part, and shall not 
waive or invalidate any rights whatever of either of the parties to this agreement. 

“The intent of this agreement is to preserve the rights of all parties hereto and 
provide for an investigation of the fire and the determination of the amount of the 
loss or damage, without regard to the liability of the parties of the second part.” 

Thereupon on August 29, 1922, Pecklo in the presence of the adjuster of the 
appellees, and their attorney, submitted to an examinaticn under oath concerning 
the fire occurring at his residence in which the property was in part damaged and 
in part destroyed, which testimony so given by Pecklo was reduced to writing and 
sworn to by him. 

In bar of the action appellees in their answers set up the breach by Pecklo of 
that provision in the policy avoiding the same if the insured had or thereafter pro- 
cured insurance in an amount greater than that authorized. The plaintiff by sup- 
plemental petition set up that the defendant had waived any right of forfeiture 
under said provision in the contract by virtue of the action of the defendant through 
its duly authorized adjuster and its attorney of record, summoning the plaintiff be- 
fore such adjuster and its attorney of record on August 29, 1922, and causing him 
to be sworn and his testimony taken down in writing, causing him to sign same 
under oath after a tedious and exhausting examination, at much expense and in- 
convenience to the plaintiff, all of which was done after the defendants were aware 
of the breach of the coinsurance clause. To the matter set up in the supplemental 
petition the defendants made no reply. The case was tried without a jury. Findings 
and conclusions were not filed by the trial court. 

Appellant presents but two propositions in his brief in substance, as follows: 
(1) That by the matter set up in his supplemental petition the appellees waived the 
breach of the coinsurance clause. (2) There being no plea by appellees in confes- 
sion and avoidance of the matter set up in the supplemental petition there was no 
support for the judgments in their favor based upon the nonwaiver agreement in- 
corporated in the policies and the agreement entered into subsequent to the loss. 

The three counter propositions submitted by appellees are to the effect: (1) 
The breach of the coinsurance clause avoided the policies. (2) The holding of the 
examination did not waive the breach of the coinsurance clause because of the 
provisions in the policy requiring the assured to submit to such examination and 
which stipulated that the holding of same should not waive any provision or con- 
dition of the policies or any forfeiture thereof. (3) It was not necessary for the 
appellees to plead such nonwaiver agreement in the policy in order for them to rely 
upon same. 

[1] The record does not disclose the grounds upon which the trial court based 
its judgment, but the first proposition asserted by appellant is supported by a num- 
ber of decisions, and the judgment cannot be sustained upon the theory that the mat- 
ter set up in the supplemental petition, and shown by the evidence to be true, was 
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insufficient. to constitute a waiver by appellees of the breach ~ the coinsurance 
clause. Insurance Co. v. Polemanakos (Tex. Com. App.) 207 S. W. 922; Insurance 
Co. v. Moriarty (Tex. Civ. App.) 37 S. W. 628; Insurance Co. v. O’Neal, 14 Tex. 
Civ. App. 516, 38 S. W. 62; Assurance Co. v. Munger, etc. (Tex. Civ. App.) 49 S. 
W. 271; Insurance Co. v. Evants, 25 Tex. Civ. App. 300, 61 S. W. 536. 

So unless the nonwaiver agreement incorporated in the policy or the separate 
one dated May 10, 1922, is available to the appellees the judgments must be set aside. 

[2, 3] The first counter proposition of the appellees is well settled law. Insur- 
ance Co. v. Griffin, 66 Tex. 232, 18 S. W. 505; Insurance Co. v. Blum, 76 Tex. 653, 
13 S. W. 572. The validity of the nonwaiver clause in the policies is also established 
by the decision in American Central Ins. Co. v. Nunn, 98 Tex. 191, 82 S. W. 497, 
68 L. R. A. 83. The second contention of appellees, that in view of this stipulation 
they cannot be considered as having waived the forfeiture, is also sound, provided 
the pleadings are in such condition the stipulation is available to them. 

[4-6] The issue thus resolves itself into a question of pleading. The facts set 
up in the supplemental petition was new affirmative matter in avoidance of the de- 
fense set up in the defendant’s original answer. The nonwaiver agreement does not 
in any wise disprove or rebut the truth of the specific facts pleaded in the supple- 
mental petition. It is an agreement which avoids the operation of a waiver arising 
upon the facts pleaded by the plaintiff. To this court it seems clear that the non- 
waiver agreement is defensive matter in confession and avoidance of the facts 
pleaded in the supplemental petition. This being its nature it was necessary that 
the same be pleaded to be available to the defendants. The fact that it was a part 
of the policy sued upon does not alter the rule that every defense which does not 
deny the truth of the allegations of fact set up by the plaintiff, as constituting his 
cause of action, but which seeks to avoid or destroy the prima facie case thus made 
“by independent facts transpiring prior to concurrently with, or subsequent to the 
facts constituting the plaintiff’s cause of action” must be presented to the court by 
a plea in the nature of confession and avoidance. Towns on Pleading (1st Ed.) 

Defensive provisions in a policy of insurance must be pleaded by the insurers 
in order to be available to them in suits upon such policies, and, unless pleaded, evi- 
dence wane however adduced will not support a judgment in their favor. Gin- 
ners, etc., v. Wiley & House (Tex. Civ. App.) 147 S. W. 629, and cases there cited. 

“Assnibins seem to recognize that the nonwaiver agreement of May 10, 1922, was 
not available to them in the state of their pleadings, for their counter propositions 
are not predicated upon that agreement, but we can see no distinction so far as the 
rule of pleading is concerned between that agreement and the one contained in the 
contracts sued upon. Phoenix Assur. Co. v. Deavenport, 16 Tex. Civ. App. 283, 41 

W. 399; Assur. Corporation v. Rochelle, 13 Tex. Civ. App. 232, 35 S. W. 869; 
Wooters v. Railway Co., 54 Tex. 294. 

There being no pleadings to support the judgments in favor of the appellees, 
based upon either of the nonwaiver agreements, the judgments in the two cases 
must be reversed. Upon the authority of Insurance Co. v. Yarbrough (Tex. Com. 
App.) 215 S. W. 842, the judgments will be reversed and remanded instead of be- 
ing rendered. 

a 


NATIONAL FIRE INS. CO. OF HARTFORD vy. CARTER et at. 
(No. 463-3297.) 
(Commission of Appeals of Texas, Section A. Jan. 23, 1924.) 
257 Southwestern Reporter, 531. 

1. INSURANCE—STATUTE HELD INAPPLICABLE TO PROVISO IN FIRE 
POLICY RELATING TO OWNERSHIP. 

Rev. St. 1911, art. 4947, providing that false statements in contracts of insurance 
will not constitute a defense unless material, held inapplicable to a provision in a 
fire policy that it would be void if the insured was not the sole, unconditional owner. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE—ESTOPPEL; INSURER HELD ESTOPPED BY KNOWL- 
EDGE OF AGENT THAT INSURED WAS NOT OWNER OF PROPER- 
TY INSURED. , 

Where an insurance agent at the time of issuing or renewing a policy knew and 
had in mind the fact that insured was not the owner, but only a mortgagee of the 
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insured property, the company was estopped to deny that it waived a provision in 
the policy that the policy would be void if insured was not the unconditional owner. 
(For other cases, see Insurance, Dec. Dig. § 372[1].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by W. T. Carter and others against the National Fire Insurance Com- 
pany of Hartford. Judgment for plaintiffs was affirmed by the Court of Civil Ap- 
peals (199 S. W. 507), and defendant brings error. Affirmed. 


Locke & Locke, of Dallas, for plaintiff in error. 
Nelms & Platt, of Groveton, and Dean, Humphrey & Powell, of Huntsville, for 


defendants in error. 


Bianks, J. A more detailed statement of the nature and result of this suit will 
be found in the report of the decision of it by the Court of Civil Appeals of Gal- 
veston, 199 S. W. 507, but for the purpose of this opiniou it is sufficient to say that 
the plaintiff in error, National Fire Insurance Company of startford, through its 
agent, W. A. Bell, at Trinity, Tex., wrote an* delivered its fire insurance policy 
payable to Carter & Bro., the defendants in error, in the sum of $5,500 covering a 
certain store building therein described at Trinity. At the time the policv was writ- 
ten the legal title to the sroperty stood in one Clegg, and the interest cf Carter & 
Bro. was that of lienholders. No application was made for the policy, and no state- 
ments or representation of any kind were made either by Clegg or Carter & Bro., 
at the time the policy was issued or at any time thereafter, preceding a fire which 
occurred and destroyed the building some two months after the issuance of the 
policy, and during this time there had been no change in the status of ownership of 
the property. That the agent whe wrote the policv knew the relation of Clegg and 
Carter & Bro. to the title at the time the policy was issued is an affirmative finding 
of the Court of Civil Appeals. 

{1] Declining to pay the policy, suit was instituted against the company, which 
in reliance upon and pleading the following clause in the contract: 

“This entire policy, unless otherwise provided by agreement indorsed hereon, or 
added hereto, shall be void * * * if the interest of the insured be other than un- 
conditional and sole ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple,” 

—further pleaded the facts of ownership above stated. Defendants in error, reply- 
ing that the status of ownership was not material to the risk, invoked the provisions 
of article 4947, Rev. Stat., reading as follows: 

“Any provision ir. any contract or policy of insurance issued or contracted for in 
this state, which provides that the answers or statements made in the application for 
such contract, or in the contract of insurance, if untrue or false, shall render the 
contract or policy void or voidable, shall be of no effect, and shall not constitute any 
defense to any suit brought upon such contract, unless it be shown upon the trial 
thereof that the matter or thing misrepresented was material to the risk or actually 
contributed to the contingency or event on which said policy became due and payable, 
and whether it was material and so contributed in any case shall be a question of 
fact to be determined by the court or jury trying such case.” 

And, further replied by setting up the knowledge possessed by the agent at the 
time the policy was issued of the actual condition of title to the building and lot at 
such time, and pleaded on such account a waiver of the policy provision by the in- 
surance company and estopped to assert it in avoidance of liability. 

The trial court rendered judgment against the insurance company for the amount 
of the policy. and the Court of Civil Appeals affirmed that judgment, holding arti- 
cle 4947 applicable. and adhered in its opinion to the reasoning of the Austin Court of 
Civil Appeals in the case of Mecca Fire Insurance Co. v. Stricker, 136 S. W: 599, 
and also holding with the insured on the question of waiver and estoppel. A writ 
of error was granted by the Supreme Court on account of apparent conflict of opin- 
ion with that of the Fort Worth Court of Civil Appeals, construing the same statute 
in the case of Insurance Co. v. Wright, 58 Tex. Civ. App. 237, 125 S. W. 365. The 
differences of opinion in the cases of Hartford Fire Ins. Co. v. Wright, 58 Tex. Civ. 
App. 237, 125 S. W. 363, and the decision of the Court of Civil Appeals in the in- 
stant case, following those of the Austin Court of Civil Appeals in the cases of 
Insurance Co. v. Wade, 59 Tex. Civ. App. 631, 127 S. W. 1186, and Mecca Fire Insur- 
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ance Co. v. Stricker, supra, arise from whether or not a construction of the language 
of the act should be broad enough to include as a “thing misrepresented * * 
material to the risk,” or “actually contributing to the contingncy or event” maturing 
the policy, “not only statements made in the application for such contract,’ but as 
well conditions amounting to contractual warranties, stated in the policy and neces- 
sary to be complied with, or to exist, to make the contract effectual or binding on 
the insurer from the inception of the risk. 

The particular language employed in the enactment is not entirely clear, but the 
phraseology “unless it be shown upon the trial thereof that the matter or thing mis- 
represented was material to the risk, or actually contributed to the contingency or 
event on which said policy became due or payable,” evidently shows the controlling 
purpose of the enactment to have been the prevention of the avoidance by insurers 
of their contracts by unrestricted reliance, without respect to their materiality, upon 
the very thing stated, viz., misrepresentations. In the instant case there was no 
application made for the insurance. Neither Clegg, the real owner of the property, 
nor Carter & Bro., the lienholders represented or misrepresented anything by any 
statement or application; none were made. Nor is there any statement in the policy 
of ownership, either ‘false or true,” or that the insured had made any representation 
of facts, false or true. It would be an obviously unwarranted extension of the act 
to say that the condition of the policy quoted implies a representation or statement 
by Carter & Bro. that they were the sole owners, as has been frequently decided. 
Wright v. Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 327, and authorities 
there cited. The provision in the policy above quoted has no relation to any “an- 
swer or statement,” but is, as has been frequently adjudged, a contractual warranty 
on the part of the insured. 

Generally speaking, a fire insurance company must consider in executing its poli- 
cies on a building as the two prime features, the physical and the moral hazard, and 
necessarily involved is the question of ownership of the property. It might be an 
acceptable risk if A. owned it, and wholly undesirable if B. owned it, or had any 
interest in it, and the great weight of authority is that the question of ownership is 
manifestly material to the risk. To hold otherwise would be to make a purely per- 
sonal contract, such as a fire insurance policy is, a contract in rem, substantially 
available to the holder without respect to his identity, a thing it cannot be assumed 
the Legislature intended. 

Since the writ of error was granted in this case, there have been several deci- 
sions of the Commission of Appeals, notably McPherson v. Camden Fire Ins. Co., 222 
S. W. 211; Providence-Washington Ins. Co. v. Levy & Rosen, 222 S. W. 216; 
7Etna Ins. Co. v. Waco Co., 222 S. W. 217; Boatner v. Providence-Washington Ins. 
Co., 241 S. W.. 136, and the decision of the Supreme Court itself in Philadelphia 
Underwriters’ Agency v. Driggers, 238 S. W. 633, materially modifying in principle 
the holdings of the Austin Court of Civil Appeals in the Wade and Stricker Cases. 

While it is true the foregoing decisions involved a construction of article 4874a 
(Vernon’s Sayles’ Ann, Civ. St. 1914), and had relation to insurance on personal 
property, the reasoning of those cases, and particularly, the Boatner Case, supra, 
holding that the policy warranties there under consideration were not within the 
purview of article 4874a, and that such warranties there in question were material 
to the risk as a matter of law, would be equally cogent here. 

[2] But the theory upon which rests all the decisions avoiding such contracts, 
because, whcreas the policy was issued to A., as a matter of fact the property be- 
longed to B., is at least that insurer did not know at the time the policy was issued of 
B.’s interest or ownership, and actually issued the contract on the assumption that 
A. was the owner. For, notwithstanding the policy is issued to A., if the company, 
knowing that B. is the real owner at the time it is written, accepts the premium and 
delivers its contract, it will be held to have waived the apparent contractual warranty 
that A. was the owner, because in such case the warranty is only apparent and not 
real. The law looks always to the substance and not to the shadow. 

Here the Court of Civil Appeals finds that, notwithstanding the policy was 
payable on its face to Carter & Bro., the agent knew at the time he issued it the 
rea! status of ownership, and there was no change in title between the time the policy 
was issued and the occurrence of the fire. This court is bound by that conclusion, 
and it is no effectual answer to this to say that such knowledge of the agent was 
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acquired outside of the scope of his agency, and is not binding on the principal. The 
exact test is: Did the agent at the time he issued the policy know and have present 
in his mind the actual status of ownership? This principle is succinctly stated, and 
fortified Ly unquestioned authority in 21 R. C. L. as follows: 

“But the true criterion is whether the information was present in the agent’s 
memory, and the weight of authority holds in accordance therewith that if the agent 
in fact recollected the matter in controversy his principal will be deemed bound 
thereby, although the knowledge came to him before the commencement of the 
agency.” Harrington v. U. S. and Boyden v. U.S., 11 Wall. 356-369, 20 L. Ed. 167; 
Continental Ins. Co. v. Cummings, 98 Tex. 115, 81 S. W. 705; Fire Ass’n of Phila, 
y. La Grange et al., 50 Tex. Civ. App. 172, 109 S. W. 1134 (writ of error denied). 

While holding, as here indicated, that article 4947 has no application to the con- 
tractual warranty in the policy here under consideration, we are of the opinion that 
no other conclusion, under the findings of fact by the Court of Civil Appeals, than 
the one that the provision was waived, and the plaintiff in error estopped to assert 
it here, could be reached, and we therefore recommend that the judgment be af- 
firmed. 

German, P. J., not sitting. 

Per Curiam. The judgment recommended in the report of the Commission of 
Appeals is adopted, and will be entered as the judgment of the Supreme Court, 

~~ 


ST. PAUL FIRE & MARINE INS. CO. v. KITCHEN. (No. 2215.) 


(Court of Civil Appeals of Texas. Amarillo. Nov. 28, 1923. Rehearing Denied 
Jan. 2, 1924.) 
256 Southwestern Reporter, 940. 
1. INSURANCE — WAIVER; PROVISION VOIDING POLICY IF INTER- 

EST OTHER THAN UNCONDITIONAL HELD WAIVED. 

Where policy provided for payment to plaintiff, as his interest may appear, and 
agent dealt with him as real party in interest and knew that he did not know who 
was the owner in fee to the property, and after inquiry voluntarily proposed 
to write the policy in the fee owner’s name, there was waiver of provision voiding 
the policy unless insured was unconditional and sole owner, or the subject a build- 
ing on ground not owned by insured in fee. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

2. INSURANCE—AGENT’S WAIVER OF OWNERSHIP CLAUSE OF POL- 

ICY BOUND COMPANY. 

Where a policy provided that it should be void if insured’s interest in property 
was other than unconditional, notwithstanding provision that no agent should have 
power to waive any provision except by written indorsement thereon, where agent, 
who countersigned and delivered it, secured the business and made inquiry of the 
fee owner as to ownership of the property, waiver of condition by the agent bound 
the company. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


3. INSURANCE—STANDARD FORM; MARKING POLICY AS STANDARD 

NOT PROOF THAT FORM WAS ONE PRESCRIBED. 

Printing across the top of the back of a fire insurance policy, “Texas Standard 
Fire Policy,” is not proof that the policy form was one prescribed by the Insurance 
Commission from which there could be no waiver of terms since it would violate 
Rev. St. art. 4891. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


4. INSURANCE—STATUTE PROVIDING THAT ONLY MISREPRESENT- 
ATION CONTRIBUTING TO LOSS AVOIDS POLICY HELD INAPPLI- 
CABLE TO PROVISION AS TO TITLE. 

Rev. St. art. 4947, providing that misrepresentation, to avoid the policy, must 
have actually contributed to the loss, is inapplicable to provision voiding contract if 
insured is other than unconditional or sole owner or the subject of insurance is a 
building on ground not owned by insured in fee. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


Appeal from District Court, Wilbarger County; James V. Leak, Judge. 
Action by H. R. Kitchen, guardian, against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 
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Robertson, Senter & Westerfeld, of Dallas, for appellant. 
Bonner, Storey & Storey, of Vernon, for appellee. 


Boyce, J, H,.W. Kitchen, as guardian of the estate of R. W. Rainey, non 
composmentis, brought this suit-on a fire insurance policy issued by the St. Pau! 
Fire & Marine Insurance Company, insuring E. E. Crane in the sum of $2,000 
against loss by fire on a certain mercantile building in the town of Odell. The pol- 
icy contained a clause providing for payment to H. W. Kitchen, guardian, “as his 
interest may appear.” The plaintiff alleged that he held notes secured by a vendor's 
lien on said property for an amount in excess of the amount of insurance; that the 
building had been destroyed by fire. Wherefore he sought judgment for the full 
amount of the policy. 

The policy contained this provision: 

“This entire policy shall be void if the interest of the insured in the property 
be other than unconditional and sole ownership, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple.” 

There was attached to the policy an agreement, as follows: 

“It is agreed that any loss or damage ascertained and proven to be due to the 
assured under this policy shall be held payable to H. W. Kitchen, guardian for R. 
W. Rainey, as interest may appear, subject however, to all the terms and conditions 
of this policy.” 

The defendant pleaded these provisions of the policy and further that E. E. 
Crane was not, at the time of the issuance of the policy or at the time of the fire, 
the owner of the property, and that the policy was void by reason of said terms. 
In this connection the plaintiff pleaded that the insurance policy was issued by de- 
fendant with full knowledge of the condition of the title to said property and the 
defendant thereby waived the provision as to title. A trial without a jury resulted 
in judgment for the plaintiff. 

One C. E. Foster purchased the property in question from H. W. Kitchen, guard- 
ian, in June, 1920, and executed vendor’s lien notes aggregating $3,000 in part pay- 
ment therefor. Foster conducted a mercantile business in the building. Some time 
thereafter, the date not being definitely shown, Foster made a general assignment 
including this property in the assignment, to Sanger Bros., for the benefit of his 
creditors. In February, 1921, bankruptcy proceedings were instituted against Foster, 
and M. E. Stephens was appointed trustee in bankruptcy. Stephens testified that he 
did not take charge of any of the property belonging to the bankrupt, “for the rea- 
son that the party had made an assignment under the state law before my appoint- 
ment as trustee of said estate,” and the matter was still in litigation at the time of 
his testimony. He further testified that his investigation disclosed that the bankrupt 
cowed more on the property in question, secured by a lien thereon, than the property 
was worth, and he therefore disclaimed any right to it and refused to take posses- 
sion thereof. The defendant had, prior to Foster’s insolvency, issued a policy on the 
building which expired on March 9, 1921, the date of the policy in suit. Just prior 
to this date the insurance agent called on Kitchen’s agent at Odell, informing him 
that the insurance was about to expire, and inquiring whether the policy should be 
renewed. The question of the ownership of the property was discussed and the par- 
ties went together to E. E. Crane, who was at the time occupying the building, for 
the purpose of inquiring as to such matter. Crane informed them that he had 
bought the property from Sanger Bros., but had not received a deed, whereupon 
the agent said to Crane: 

“T will make out the policy in your name with a clause in favor of Kitchen, 
covering those Kitchen notes.” 

The policy was thereupon issued and delivered to the plaintiff, who paid the 
premium; Crane agreeing to repay him when he received a deed to the property. 
Crane never received the deed and was dead at the time of the trial. It does not 
appear, except from Crane’s statement above referred to, what, if any, kind of con- 
tract he had for the purchase of the property. After the fire the trustee in bank- 
ruptcy executed a quitclaim conveyance of the property and any interest in the in- 
surance to the plaintiff. 

It has been frequently held that the issuance of a policy, with knowledge by the 
insurance company of facts that would render the policy invalid under a provision 
contained therein, is a waiver of such provision. L. & L. & G. Ins. Co. v. Ende, 65 
Tex. 123; Wagner v. Westchester Fire Insurance Co., 92 Tex. 549, 50 S. W. 569. 
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It is also held that actual knowledge of all the facts is not always necessary to a 
waiver. “Actual knowledge of facts forfeiting a policy is not necessary to a waiver 
if the facts are of such nature that the insurer ought to have known of them by 
proper attention to its business, or if attending circumstances are of such nature as 
to put a prudent person on his guard.” Cooley’s Briefs on the Law of Insurance, p. 
2469; Id., p. 2516; Supreme Lodge K. of P. v. Kalinski, 163 U. S. 289, 16 Sup. Ct. 
1047, 41 L. Ed. 163; Keys v. Knights and Ladies of Security, 174 Mo. App. 671, 161 
S. W. 345. In the case of AZtna Insurance Co. v. Holcomb, 89 Tex. 404, 34 S. W. 
915, where the question was whether an incumbrance against the insured property 
invalidated the insurance under a provision to that effect in the policy, the Supreme 
Court said: 

“While it was not incumbent upon the agent of the insurance company to in- 
quire as to the existence of incumbrances upon the property, yet, if the agent did 
enter upon such examination, and make such inquiry with reference to the property 
as justified the insured party to.believe that he was informing himself of all matters 
material to the risk, and was relying upon such information, the insured might, un- 
der such circumstances, consider the warranty waived, that is, that it was not in- 
tended to be insisted upon by the insurance company.” 

[1] The facts of this case, on application of these principles, will, in our opin- 
ion, sustain a finding that the provision of the policy now relied on by the defend- 
ant to avoid it was waived. It is evident that the plaintiff was the real party at 
interest with whom the insurance company was dealing; that the name of the owner 
of the property was only a peg on which to hang the loss payable clause in appel- 
lee’s favor, the insurance company being anxious to write the insurance, no matter 
who may have had the legal title to the property. The insurance agent knew that 
the plaintiff did not know who was the owner of the fee-simple title to the property 
which was to be insured. He, in company with the plaintiff's agent, undertook to 
make an investigation of such matter; apparently satisfied himself, and then vol- 
untarily proposed, after such inquiry, to write the policy in Crane’s name. These 
facts we think bring the case within the principle stated by the Supreme Court in 
the case above cited. 

[2] The policy provided that it should not be valid unless countersigned by the 
duly authorized agent of the company at Odell, Tex. It also provided that no 
agent of the company should have power to waive any provision or condition of 
the policy except by written indorsement thereon. The agent who countersigned 
and delivered the policy was the agent who handled the matter and who made the 
inquiry of Crane as to the ownership of the property. Such agent’s waiver bound 
the company notwithstanding the provisions of the policy to the contrary. Wagner 
v. Westchester Fire Insurance Co., 92 Tex. 549, 50 S. W. 569. 

[3] The appellant contends in a supplemental argument and brief that the pol- 
icy was on a form prescribed by the Insurance Commission, and that there could 
be no waiver of its terms, since that would permit a violation of the provisions of 
article 4891, R. S. It is not shown-that the policy was in form prescribed by the In- 
surance Commission, unless that fact is to be presumed from the fact that these 
words appear printed across the top of the back of the policy: “Texas Standard 
Fire Policy.” This does not, we think, prove that the policy form was one pre- 
scribed by law. Austin Fire Insurance Co. v. Adams-Childers Co. (Tex. Civ. App.) 
232 S. W. 342 (3, 4); Id. (Tex. Com. App.) 246 S. W. 370. Even if it were shown 
that the form used was one prescribed by the Commission, we doubt whether this 
would put the defendant in any better position in this case. Austin Fire Ins. Co. v. 
Adams-Childers Co. (Tex. Com. App.) 246 S. W. 370 (6). 

[4] Appellee contends that article 4947, R. S., is applicable to this character of 
provision and in any event would prevent the policy from being avoided. This pro- 
position cannot be sustained. McPherson v. Camden Fire Insurance Co. (Tex. 
Com. App.) 222 S. W. 211; Driggers v. Philadelphia Underwriters’ Agency (Tex. 
Civ. App.) 240 S. W. 619, and authorities. It may be debatable whether article 
4948 would be applicable. If it is, under the record of this case, it would sustain 
the judgment.. National Life Ass’n Co. v. Hagelstein (Tex. Civ. App.) 156 S. W 
353; Milwaukee Ins. Co. v. Weathered (Tex. Civ. App.) 234 S. W.. 568; Southern 
Surety Co. v. Butler (Tex. Civ. App.) 247 S. W. 613; Federal Insurance Co. v. 
Wright (Tex. Civ. App.) 230 S. W. 795. But in this connection see the opinion on 
motion for rehearing in the last-named case and opinion by the Commission of Ap- 
peals in the same cases reported at 248 S. W. 327(4). Since this question is not 
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briefed, and our decision on the issue of waiver is sufficient to dispose of the case, 
we state no conclusion as to it. 


Affirmed. 
————_ - as 


DAVIS er aL. v. ST. PAUL FIRE & MARINE INS. CO. (No. 18072.) 
(Supreme Court of Washington. Dec. 27, 1923.) 
221 Pacific Reporter, 593. 


INSURANCE—LACK OF DILIGENCE IN DISCOVERING LOSS HELD TO 

PRECLUDE RECOVERY. 

Failure to discover a loss by fire sustained on June 16 until February 4, the 
succeeding year, establishes such a lack of diligence in making the discovery as to 
preclude recovery, though conditions of the policy as to reporting the loss may have 
been sufficiently complied with after discovery. 

(For other cases, see Insurance, Dec. Dig. § 539[2].) 


Department 1. 

Appeal from Superior Court, Spokane County; Webster, Judge. 

Action by Arthur W. Davis and another against the St. Paul Fire & Marine 
Insurance Company. Judgment for defendant, and plaintiffs appeal. Affirmed. 


Davis, Heil & Davis, of Spokane, for appellants. 
E. Eugene Davis, of Spokane, for respondent. 


Per CurtamM. The appellant, a resident of the city of Spokane, owned a house 
therein upon which he had a policy of fire insurance written by the respondent; the 
policy containing a provision that if a fire occur “immediate notice of any loss 
thereby in writing to this company” should be given, and that “within sixty days 
after the fire” proof of loss should be filed, and a further provision “that no suit 
or action on this policy * * * shall be sustainable in any court * * * unless 
commenced within twelve months after the fire.” The house was entirely destroyed 
by fire June 16, 1921. On February 8, 1922, the appellant gave notice to the re- 
spondent of the fire and on March 4, 1922, made the proof of loss. The appellant 
had not discovered that his house had been destroyed until February 4, 1922. 

There is no necessity of entering into a discussion of whether the provisions 
of the policy to which reference has been made constitute such conditions prece- 


dent to a right of action as to make it necessary that they be strictly complied with,- 


or whether excusable circumstances might exist which would give the assured a 
reasonable time after the discovery of the loss in which to perform the conditions, 
for the facts as found by the trial court show that the attempted compliance with 
the conditions did not take place within a reasonable time, and that, under all the 
See due diligence had not been exercised by the assured in discovering 
is loss. 

For that reason the judgment is affirmed. 
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MARINE. 


QUEEN INS. CO. OF AMERICA y. GLOBE & RUTGERS FIRE.-INS. CO. 
(No. 116.) 
(United States Supreme Court. Argued Dec. 6, 1923. Decided Jan. 7, 1924.) 
44 Supreme Court, 175. 

1. INSURANCE—EXEMPTION OF “CONSEQUENCES OF HOSTILITIES 
OR WARLIKE OPERATIONS,” OR POLICY INSURING AGAINST 
SUCH HOSTILITIES, NARROWLY CONSTRUED TO REFER TO THE 
CAUSE NEAREST LOSS. 

Provision of marine policy exempting an insurer from liability for “conse- 
quences * * * of hostilities or warlike operations,” and provision of another 
policy insuring against acts of kings, princes, and people in the prosecution of hos- 
tilities, only, will be narrowly construed to refer to the cause nearest to the loss. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

2. INSURANCE—WAR RISK POLICY HELD NOT TO COVER LOSS SUS- 
TAINED IN COLLISION BETWEEN TWO CONVOYS DURING 
WORLD WAR; “CONSEQUENCE OF HOSTILITIES OR WARLIKE 
OPERATIONS;” “WAR RISK.” 

Where marine policy exempted insurer from liability for “consequences * * * 
of hostilities or warlike operations,” and a different policy covered the “war risk,” 
the latter policy held not to cover loss sustained in collision of steamship containing 
insured cargo, constituting a part of one convoy, with vessel constituting a part of 
other convoy, in head-on collision between the two convoys during the World War 

(For other cases, see Insurance, Dec. Dig. § 406.) 

(For other definitions, see Words and Phrases, War Risk.) 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Second Circuit. 

Libel by the Queen Insurance Company of America against the Globe & Rutgers 
Fire Insurance Company. A decree of dismissal in District Court (278 Fed. 770) 
was affirmed by the Circuit Court of Appeals (282 Fed. 976), and plaintiff brings 
certiorari. Affirmed. 

Messrs. Oscar R. Houston and D. Roger Englar, both of New York City, for 
petitioner. 

Mr. Van Vechten Veeder, of New York City, for respondent. 

Mr. Justice Hotes delivered the opinion of the Court. 

This is a libel in admiralty upon a New York policy insuring cargo on the 
Italian steamship Napoli lost by collision in the Mediterranean in or near the Gulf 
of Lyons, on July 4, 1918. The libelant also in New York had insured the cargo 
concerned against marine risks and the libelee had insured it against war risks. 
Each company by agreement paid half the loss subject to adjustment and took an 
assignment of the claim of the assured against the other. The main question in 
the case is whether the loss was covered by the libelee’s policy as the libelant con- 
tends. We were asked to assume that the exception of “all consequences * 
of hostilities or warlike operations” in the marine policy and the liability for “acts 
of kings, princes and people authorized by and in prosecution of hostilities between 
belligerent nations’ assumed by the libelee were coextensive. For the purposes of 
argument we shall do so. The courts below in deference to the English decisions 
held that the loss could not be attributed to warlike operations. There was a dif- 
ference of opinion as to whether the collision was due to faulty navigation, but all 
the judges agreed that it was expedient to follow the English law. (D. C.) 278 
Fed. 770; (C. C. A.) 282 Fed. 976. 

It will not be necessary to state the facts in detail. They are fully set forth 
in the decisions below but those that are material to our conclusion need but a few 
words. The Napoli sailed from New York for Genoa with a cargo of which a part 
was intended for the Italian Government and a small part was munitions of war. 
All of it was contraband. At Gibraltar she joined a convoy, as it was practically 
necessary to do although not ordered by the military powers. The convoy sailed 
with screened lights, protected by British, Italian and American war vessels, and 
navigated by an Italian commander on the Napoli, subject to the command of a Bri- 
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tish captain as the senior naval officer present. The route to be followed was or- 
dered beforehand up to a point where instructions from Genoa were to be received 
but were not, as the convoy was ahead of the scheduled time. At about midnight 
July 4 another convoy similarly commanded met this one head on. It was seen 
only a very few minutes before the meeting, there was much confusion, and one of 
its vessels, the Lamington, a British steamship, struck the Napoli and sank her. 
As our judgment is based on broader grounds we do not describe the movements 
bearing upon the nice question whether the navigation of the Napoli or the Laming- 
ton was in fault. 

To show that the loss is to be attributed to warlike operations the petitioner 
points to sailing under convoy and without lights, both made necessary by the war, 
as enough. To this it adds that the cargo of the Napoli was an aid in carrying on 
the struggle, a matter of special importance in the late war, where the issue de- 
pended so largely on supplies, where, as it was put by Hough, J., below “commerce 
existed only as an adjunct to war’; that the routes and particulars of navigation 
were determined by naval command; and that the naval authorities were responsible 
for the meeting of the two convoys without previous notice. It urges with plausi- 
bility that the collision would not have happened but for the proceedings thus pre- 
scribed as an essential part of the conduct of the war. As corroborating its large 
interpretation of “consequences of hostilities or warlike operations” it states that 
while the premiums upon war risk insurance were greatly increased those upon mar- 
ine risks underwent but little change. 

[1] On the other hand the common understanding is that in construing these 
policies we are not to take broad views but generally are to stop our inquiries with 
the cause nearest to the loss. This is a settled rule of construction, and if it is un- 
derstood, does not deserve much criticism, since theoretically at least the parties 
can shape their contract as they like. Morgan v. United States, 14 Wall. 531, 20 
L. Ed. 738, applied this rule beyond the limits of insurance to a charter party made 
during the Civil W ar, by which the United States assumed the war risks and the 
owners were to be bear the marine risks. The boat carrying troops and stores was 
compelled to put to sea by the orders of a quartermaster given to meet what he 
thought the exigency of the service although the danger was obvious and the mas- 
ter and pilot advised against it. This Court recognized the hardship of the owners’ 
case in view of the peremptory order to proceed to sea but declined to look beyond 
the wind and waves that were the immediate cause of the loss. A similar decision 
was. reached by the House of Lords after the late war in a case where the char- 
tered vessel, The Petersham, was sailing without lights because of Admiralty regu-. 
lations and collided with a Spanish vessel also without lights, and it was found that 
because of the absence of lights the collision could ‘not have been avoided by rea- 
sonable care. Britain Steamship Co. v. The King, [1921] 1 A. C. 99, affirming the 
decision of the Court of Appeal, [1919] 2 K. B. 670. See Morgan v. United States, 
5 Ct. Cl. 182, 194; Reybold v. United States, 5 Ct. Cl. 277, 283, 284. 

[2] The same principle was applied to insurance, the special field of this nar- 
row construction, in the case of The Matiana heard and decided with The Peters- 
ham, where a vessel was sailing under convoy and struck a reef without negligence 
on the part of the master or the naval officer in command of the escort. The dis- 
cussion turned largely on the question whether the remoter causes of the collision 
and stranding were warlike operations and from the tenor of the arguments on the 
one side and the other it may be doubted whether Morgan v. United States would 
not have been thought to go too far. But The Matiana certainly goes as far as the 
decision below in this case. There are special reasons for keeping in harmony with 
the marine insurance laws of England, the great field of this business, and as we 
could not reverse the decision below without overruling Morgan v. United States, 
we are of opinion that the decree of the Circuit Court of Appeals must be affirmed. 
We repeat that we are dealing not with general principles but only with the con- 
struction of an ancient form of words which always have been taken in a narrow 
sense, and in Morgan v. United States were construed to refer only to the nearest 
cause of loss even when there were strong grounds for looking beyond it to military 
command. 

Decree affirmed. 
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MALGOR, GONZALEZ & CO., S. en C., v. ROYAL INS. CO., Liuirtep,‘er at. 
(No. 1649.) 
(United States Circuit Court of Appeals, First Circuit. December 11, 1923.) 
294 Federal Reporter, 63. 

1. ia aaa eset AS TO GOODS JETTISONED AMBIGU- 

OUS. 
_ _A libel on a marine insurance policy, alleging that libelants sold goods shipped 
in 343 separate packages, separately insured, that the vessel encountered heavy 
storm, and sprung a leak, and it became necessary to throw overboard the greater 
part of the cargo, which was composed of consignments of merchandise to various 
consignees, was ambiguous as to what goods were jettisoned, and should be made 
plain by amendment. : 

(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE—GENERAL AVERAGE; INSURER HELD NOT LET OUT 

AS FAR AS LOSS WAS SUBJECT TO GENERAL AVERAGE. 

Where libel alleged that insured goods were perishable and were jettisoned, 
lost, or destroyed by stranding, or, if not so lost or destroyed, were taken posses- 
sion of and kept by the insurer, which demanded and received premium with knowl- 
edge of the situation, in so far as the loss was subject to general average, the in- 
surer was Not let out, and court erred in sustaining exception to the libel. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

3. INSURANCE — DELAY; INSURER CANNOT TAKE AND KEEP IN- 

SURED GOODS FOR MONTHS WITHOUT BEING LIABLE, 

An insurer, after a shipwreck, cannot take and keep insured goods for months 
without being held liable therefor, especially where the goods are perishable. 

(For other cases, see Insurance, Dec. Dig. § 470.) 

Appeal from the District Court of the United States for the District of Porto 
Rico; Arthur F. Odlin, Judge. 

Libel in admiralty by Malgor, Gonzalez & Co., S. en C., against the Royal In- 
surance Company, Limited, and others. Decree for respondents, and libelants ap- 
peal. Reversed and remanded. 

E. B. Wilcox, of San Juan, Porto Rico, for appellants. 

Dix W. Noel, of New York City (Edward E. Blodgett, of Boston, Mass., and 
Oscar R. Houston, George S. Brengle, and Bigham, Englar & Jones, all of New 
York City, on the brief), for appellees. 

Before Bingham, Johnson, and Anderson, Circuit Judges. 


Anperson, C. J. The court below sustained the libelee’s exceptions and dis- 
missed the libel. The only question is whether there is enough in the libel to re- 
quire the libelee to answer. Plainly there is. The case stated is that one Perez 
bought of the libelants, merchants in San Juan, about July 1, 1920, a lot of groceries, 
to be shipped to Perez, in Viequez, another island constituting a part of Porto 
Rico, the merchants to insure the safe arrival of the goods at the port of Viequez 
from loss from the perils of the sea and dangers of the voyage; that the groceries 
were shipped on a sailing vessel, the Julio, a vessel accepted by the respondent for 
such transportation, in 343 separate packages, each package separately insured; that 
on the voyage the Julio encountered a heavy storm and sprung a leak, endangering 
ship and crew, so that it became necessary “to throw overboard the greater part of 
the cargo, which was composed of consignments of merchandise to various con- 
signees other than the one to Mr. Bernabe Perez, and to run for safety to the near- 
est port to prevent the ship sinking at sea, the said port being Fajardo, P. R.” 

[1] This allegation as to what goods were jettisoned is ambiguous, and should 
be made plain by amendment. 

It is further alleged that the Julio became unmanageable and was never able to 
continue her voyage to the port of destination, and that none of the merchandise 
was ever delivered to the libelants or Perez and “that all of same was a total loss;” 
that the respondent had insured other consignments on the same vessel, and that on 
arrival at Fajardo some of the cargo was on board, but completely submerged, so 
that what remained of the jettison was put ashore by salvors; that respondent’s 
general agents were notified, whose representative went to Fajardo and took posses- 
sion of such of the remainder as had been insured by the respondent, “and since that 
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time respondent has remained in full and exclusive possession, custody, and control 
of same;” that, after learning of the situation, the libelants demanded payment of 
the full amount of the loss of $5,600; that to this demand the libelee replied that it 
suspected that the Julio had been purposely sunk, and that the claim would not be 
paid until after investigation; the subsequent repeated demands failed to elicit pay- 
ment, or a definite reply; that, under the usual course of business, the premiums 
on policies placed during the month were not collected until the close of the month ; 
that the libelee, after full knowledge of the conditions above stated, collected pre- 
miums for the insurance on the cargo in question. It is ew alleged that the 
policy was not subject to the exception of the general averag 

To this libel, which was the third amended libel, the libelee filed five exceptions, 
three of which were sustained by the court below. Those three are as follows: 

“(3) That it appears from a reading of the copy of the policy attached to the 
amended libel that the goods shipped by the libelant were insured free of particular 
average and the losses alleged in the said amended libel are particular average 
losses. 

“(4) That it appears from a reading of the insurance policy attached to the 
amended libel herein that libelants cannot recover for, and respondents are not re- 
sponsible for, a constructive total loss of the goods insured. 

(5) That it does not appear from said third amended libel what portion of 
the losses alleged were particular average losses, as distinguished from general aver- 
age losses.” 

The policy “covers the risk from warehouse to warehouse, including risk of 
jaunches, each package constituting one single risk.” 

[2] The situation disclosed by this libel is that the insured goods were perish- 
able goods, and were jettisoned, lost, or destroyed by stranding, or, if some were not 
lost or destroyed by jettison or stranding, they were taken possession of and kept by 
the insurer, which demanded and received full payment of the premium, after the 
loss and with knowledge of the situation. It is plain that, if and in so far as the 
loss was subject to general average, the insurer was not let out. 

a Washburn, etc., Co. v. Insurance Co., 179 U. S. 1, 21 Sup. Ct. 1, 45 

Ed. 49; Hughes on Admiralty (2d Ed.) p. 44; 36 Cyc. 372. 

[3] It is also clear that on the allegations of the libel it might be found or 
ruled, or both, that if some of the packages, which were insured separately, were 
not lost or destroyed, as to them the insured abandoned, and the insurer accepted 
the abandonment. Col. Ins. Co. v. Catlett, 12 Wheat. 383, 394, 6 L. Ed. 664; 26 Cyc. 
703. It cannot be that, after a wreck, an insurer can take and keep for months, even 
years, an insured’s goods without being held liable therefor. Nor should it be over- 
looked that each cf the 343 packages constituted a single risk, many or most of 
which were perishables, which would, or might, greatly: limit the application of the 
particular average or partial loss exception or warranty in the policy. 

See Washburn, etc., Co. v. Insurance Co., supra, and cases cited; 26 Cyc. 670. 

It is not necessary on the present record to determine whether section 8367 of 
the Compiled Statutes of Porto Rico is or is not applicable. 

[4] Admiralty practice and procedure should be simple and untechnical. 1 C. 
J. 1292; Hughes, p. 399; Toledo S. S. Co. v. Zenith Tr. Co., 184 Fed. 391, 399, 106 
Cc A. 501; Neall v. ‘Curran (D. C.) 93 Fed. 831. It is enough on this record 
now to hold that the libelant has made out a case, which the libelee, who knows the 
facts or is in a position to ascertain them, should promptly answer. 

The decree of the District Court is reversed, and the case is remanded to that 
court for further proceedings not inconsistent with this opinion; the appellants re- 


cover costs of appeal. 
ER 


WASHINGTQN IRON WORKS v. ST. PAUL FIRE & MARINE INS. CO. 
(No. 18160.) 


(Supreme Court of Washington. Jan. 31, 1924.) 
222 Pacific Reporter, 487. 
1. INSURANCE — “F. P. A.” CLAUSE DISREGARDED WHEN VESSEL 
STRANDS BEFORE OR AFTER DAMAGE. 
Thee usual “F. P. A.” clause of a marine insurance policy is construed to mean 
that if strauding takes place, whether before or after the cargo receives damages, the 
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clause is stricken, and the policy construed as though it had never been inserted. 
(For other cases, see Insurance, Dec. Dig. § 478.) 

2. INSURANCE— STRANDING; VESSEL ACCIDENTALLY GROUNDING 
AND PROGRESS ARRESTED HELD “STRANDED.” 

Where a vessel accidentally went aground, and was arrested in her progrfess, and 
held fast for a time, it was “stranded” within provision that “F. P. A.” clause of its 
insurance policy should not apply in case of “stranding.” 

(For other cases, see Insurance, Dec. Dig. § 478.) 

(For other definitions, see Words and Phrases, Stranded—Stranding.) 

3. INSURANCE — GROUNDING ACCIDENTAL WHEN ATTEMPT MADE 
TO REACH POINT WHICH MASTER CONSIDERS CAN BE REACHED 
WITHOUT TOUCHING BOTTOM; “STRANDS.” 

When a master attempts to take his vessel to a certain point which he considers 
can be reached without touching bottom, and the event proves he was mistaken, the 
grounding is accidental, and vessel “strands,” within meaning of “F. P. A.” clause 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

4. INSURANCE—WRECK NOT NECESSARY TO “STRANDING” OF VES- 
SEL. 

In order to be a “stranding” within “F. P. A.” clause of marine insurance pol- 
icy, it is not necessary that the vessel be wrecked. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

Department 1. 

Appeal from Superior Court, King County; Ralston, Judge. 

Action by the Washington Iron Works against the St. Paul Fire & Marine In- 
surance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bogle, Merrett & Bogle, of Seattle, for appellant. 

Battle, Hulbert, Gates & Helsell, of Seattle, for respondent. 


Main, C. J. Did the Julia Luckenbach strand in the harbor of San Diego, Cal. ? 
This is the only question presented in this action, brought for the purpose of re- 
covering on a marine insurance policy, and is conceded by both parties to the litiga- 
tion to be, as stated in the appellant's brief, “purely a legal question for the court 
to determine, and no question of fact is involved therein.” 

The respondent made a shipment on the Julia Luckenbach of steel plates to be 
carried from New York via Panama Canal to Puget Sound, and covering that ship- 
ment had a marine insurance policy issued by the appellant in the usual “F. P. A.” 
torm; the effect of the policy being to protect the respondent against total loss only 
except as the liability was enlarged by clause 10, which contained the “F. P. A.” 
warranty, “warranted free from particular average unless the vessel or craft be 
nee. sunk, or burned.” The policy also contained clause 11, which reads as 
follows: 

“Grounding in the Panama Canal or in the Suez Canal or in the Manchester 
Ship Canal or its connections, or in the river Mersey above Rock Ferry Slip, or in 
the River Plata (above Buenos Aires) or its tributaries, or in the Danube, Demerara, 
or Bilbao river, or on the Yenikale or Bilbao Bar, Columbia, Willamette, Yukon, 
and/or Fraser rivers and/or Yukon Flats not to be deemed a strand, but assurers 
are to pay any damage or loss which may be proved to have directly resulted there- 
from.” 

[1] After leaving San Diego for Puget Sound, the vessel met with heavy 
weather, during which the cargo shifted, and the fespondent’s property was dam- 
aged to the extent of $1,005.73, the amount of the verdict rendered by the jury. It 
is admitted that the damage to the respondent’s property was only a partial loss 
thereof, and that the damage did not occur by reason of the stranding, the details 
of which will later appear. The appellant is sought to be held responsible upon the 
theory that the “F. P. A.” warranty referred to in clause 10 was deleted by the 
stranding of the vessel in San Diego harbor while the respondent’s property was on 
board, and that as a result of such deletion the general terms of the policy were 
opened, thus entitling the respondent to recover for the partial loss. This clause has 
always been construed to mean that, if a stranding takes place, whether before or 
after the cargo receives damage, the “F. P. A.” clause is stricken, and the policy 
is construed as though it had never been inserted. 
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The vessel arrived at San Diego outer harbor in the forenoon of March 24, 
1922, and made her way towards the inner harbor, where she was to discharge 500 
tons of coal at a coal bunker wharf. She arrived near the wharf about 11 a. m., 
and anchored from 11:04 a. m. until 2 p. m., waiting for a favorable tide for the 
purpose of attempting to get alongside. On a flood tide, without soundings, the 
vessel proceeded to the wharf, and arrived in a position parallel to the wharf and 
distant 50 to 100 feet therefrom when she struck. Lines were taken from her to the 
wharf by launch, and were fixed fore and aft on the vessel. The lines were heaved 
on, but the vessel made little progress toward the wharf and it was impossible to 
bring her alongside. The lines were made fast on the wharf at 2:28 p. m., and 
the attempt to work her to the wharf continued until 5 o’clock, p. m. At 3;45 p. m. 
the stern line parted. At 5 p. m. soundings were made on the side of the vessel 
nearer the wharf, and showed 24 feet of water abreast of hold No. 8. The vessel 
drew approximately 20 feet forward and 27 feet aft. Upon these soufidings being 
made, the vessel was allowed to wait until the tide rose. At 5 o'clock this log entry 
was made, “vessel being aground, secured ship, and was waiting for rise of tide.” 
At 6:29 p. m. the vessel floated and was taken out to an anchorage, where the coal 
was discharged in lighters. San Diego harbor charts show a depth of about 30 feet 
at the end of the wharf, and about 25 feet at a point between the wharf and the 
stern of the vessel where she lay. 

It is the contention of the appellant that these facts do not establish a “strand- 
ing,” and that the ship was at all times under her own power. The evidence, how- 
ever, would seem to bear no other interpretation than that the vessel was on the bot- 
tom, abreast of hold No. 8, and that she pivoted on the bottom as her bow and stern 
lines were alternately worked. The appellant refers to the operation of the engines, 
but the testimony would show that they were merely operated with the windlass and 
capstan working the stern and bow lines. 

The law has fixed a definite meaning to the word “stranding” as used in the 
“F, P. A.” warranty, and if the stranding was involuntary and unintentional the 
stranding would be such as is covered by clause 10. By clause 11 it appears that 
in certain harbors it is anticipated that vessels will take the ground in the ordinary 
course of navigation, and that grounding at such places, by clause 11, is “not to be 
deemed a strand.” As was said by Tindal, C. J., in Kingsford v. Marshall, 8 Bing. 
458 :. 

“The mere taking of the ground, therefore, in a tide harbor, in the place in- 
tended by the master and crew, or the proper officers of the harbor, cannot, upon any 
principle of construction or common sense, be held to constitute a stranding. What 
more, then, is necessary? We think a stranding cannot be better defined than it has 
often been in several of the decided cases, viz. where the taking of the ground does 
not happen solely from those natural causes which are necessarily incident to the or- 
dinary course of the navigation in which the ship is engaged, either wholly or in 
part, but from some accidental or extraneous cause.” 

Applying the test whether the grounding was such as the master and crew in- 
tended, it would seem to be clear that the situation in which the vessel found itself 
in attempting to make the wharf at San Diego harbor was not the result of the in- 
tention of the master, and was wholly or in part the result of some accidental or ex- 
traneous cause. 

Templeman on Marine Insurance (2d Ed.), at page 89, says; 

“« * * * The grounding must have been accidental or unusual. If the tak- 
ing of the ground was in an accustomed place and manner, as for instance, in a 
tidal harbor, then there is no stranding.” 

Gow on Marine Insurance (4th Ed.), at page 176, says: 


“The stranding must be fortuitous, accidental—not part of the customary navi- 
gation on the voyage insured.” 


Lord Ellenborough, in Harman v. Vaux, 3 Camp. 429, says: 


“It is not merely touching the ground that constitutes a stranding. If the ship 
touches and runs, the circumstances is not to be regarded. There she is never in a 
quiescent state. But if she is forced ashore, or is driven on a bank, and remains for 
any time upon the ground, this is a stranding, without reference to the degree of 
damage she thereby sustains.” 

In the case of Amok Gold Mining Co. v. Canton Ins. Office, 36 Cal. App. 265, 
171 Pac. 1098, the court says this in answer to the question of what is a strand: 
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“The meaning of the word ‘stranded’ is well settled. The vessel must remain 
stationary for a time. Stranding implies a settling of the vessel, some rest or in- 
terruption of the voyage under extraordinary circumstances. If the ship merely 
touch and go, she is not stranded, but a settling of the ship on land, be it rocks or 
bar or shore, so that she be stationary for even a brief period, is a ‘stranding.’” 

And in Lake v. Columbus Insurance Co., 13 Ohio, 48, 42 Am. Dec. 188, the Su- 
preme Court of Ohio says: 


“To constitute a stranding, the vessel must be stationary some time. In this 
case it must have remained ‘aground,’ upon the rock or stump, which caused the 
bilging and loss, a longer or shorter period, so as to check the navigation and inter- 
rupt the voyage. A mere instantaneous stoppage does not constitute a stranding.” 


[2-4] Under all these definitions, the Julia Luckenbach was stranded, for she 
accidentally. went aground and was arrested in her progress and held fast for a 
space of time. That it was accidental appears by the fact that it happened by 
chance, without expectation, and not according to the usual course of things. When 
a master attempts to take his vessel to a certain point which he considers can be 
reached without touching bottom, and the event proves he was mistaken, the ground- 
ing is accidental. In order to be a stranding it is not necessary that the vessel be 
wrecked. The question is whether she was resting on the bottom and was com- 
pelled to rest there for some space of time. 

We therefore agree witli the trial court that as a matter of law the vessel was 
stranded, and the judgment is therefore affirmed. 

Parker, Mackintosh, Holcomb, and Tolman, JJ., concur. 
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ACCIDENT 


HAWKEYE COMMERCIAL MEN’S ASS’N vy. CHRISTY. (No. 6101.) 
(United States Circuit Court of Appeals, Eighth Circuit. November 12, 1923.) 
294 Federal Reporter, 208. 


3. INSURANCE — INSURER HELD EXEMPTED FROM LIABILITY FOR 

DEATH FROM GAS INVOLUNTARILY INHALED. 

A provision of an accident certificate, “Nor shall the association be liable for 
indemnity for any death resulting wholly or in part from * * * poisonous sub- 
stances, gases, or anything accidentally or otherwise taken or inhaled,” is not sus- 
ceptible of a construction which will make liability for a death from the inhaling of 
gas dependent on whether it was inhaled voluntarily or involuntarily, but in plain 
words exempts the insurer from liability, whether the gas was inhaled voluntarily 
or involuntarily, consciously or unconsciously. 

(For other cases, see Insurance, Dec. Dig. § 458.) 

4. RE ae MUST BE ENFORCED AS MADE BY PAR- 

TIES. 

The parties to insurance contracts have the right and power to contract for 
what accidents and risks the companies shall, and for what accidents and rights they 
shall not, be liable, and the courts. may not make new or different contracts for them. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from the District Court of the United States for the Southern District 
of lowa; Martin J. Wade, Judge. 

Suit in equity by Nina Etta Christy against the Hawkeye Commercial Men’s 
Association. Decree for plaintiff, and defendant appeals. Reversed and remanded 
for further proceedings. 


F. E. Northup, of Marshalltown, Iowa (Robert E. Johnson, of Marshalltown, 
lowa, and John N. Hughes, of Des Moines, Iowa, on the brief), for appellant. 

Charles C. Spencer, of Chicago, Ill. (Charles S. Bradshaw and Casper Schenk, 
both of Des Moines, Iowa, on the brief), for appellee. 

Before Sanborn, Lewis, and Kenyon, Circuit Judges. 


SANBORN, C. J. The defendant below, and so styled hereafter, a mutual insur- 
ance association against accidents to its members organized under the laws of Iowa, 
appeals from a decree of the court below to the effect that it levy upon its members 
and pay to the plaintiff, Nina Etta Christy, the widow of Albert L. Christy and the 
beneficiary in his certificate of membership in the defendant, issued on May 18, 
1908, $6,725, on —— of his death on October 4, 1915, from gases or something 
taken or inhaled by h 

On October 4, 1915, Mr. and Mrs. Christy were engaged in fumigating a room 
to destroy insects. They placed four sulphur candles on a tin dustpan in the room 
and poured some alcohol over them. Mrs. Christy lighted two of them and came 
out of the room. Mr. Christy was lighting the other two at the same time that his 
wife was lighting hers, but he did not finish lighting his until a little after she came 
out of the room. Then he came out coughing and sneezing very violently, soon 
fell down, and subsequently during that day he died. The court below found that 
the proximate cause of his death was the taking or inhaling into his system of the 
fumes or gases produced in the room he was fumigating, and the record leaves no 
doubt of the correctness of this conclusion. 

Counsel for the defendant insisted, and still insist, that death from such a 
cause, and consequently this death is, by the terms of the certificate of membership 
expressly excepted from the death it agreed by that to indemnify the beneficiary 
against, and in support of that contention cites and relies upon this provision of the 
certificate : 

Eitan shall the association be liable for indemnity for any death re- 
sulting wholly or in part from poison, poison ivy, poisonous substances, gases or 
anything accidentally, or otherwise, taken, administered, absorbed, injected, in- 
serted or inhaled.” 

Counsel for the plaintiff contended that a death “resulting wholly or in part 
from * * * gases or anything accidentally, or otherwise, taken * * * or in- 
haled” did not fall within this exception, unless the gas or anything taken or inhaled 
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was voluntarily and consciously taken or inhaled, or “consciously and by an act of 
volition drawn into the system by inspiration.” Fidelity & Casualty Co. v. Water- 
man, 161 Ill. 632, 636, 44 N. E. 283, 32 L. R. A. 654. And the decisive question in 
this case is: Was the death of Mr. Christy, which resulted “from poisonous sub- 
stances, gases or anything accidentally, or otherwise, taken * * * or inhaled’ 
by him, within or without the exception quoted? 

The court below declared that, if this were an original question, it would be 
inclined to hold that the death in this case was within the exception, but that in view 
of the following authorities it would enter a decree for the plaintiff. In the year 
1889 the Court of Appeals of New York, in an action on an accident policy of in- 
surance which provided that the insurance should not extend “to any death or dis- 
ability which may have been caused * * * by the taking of poisonous substances, 
or inhaling of gas,” and the assured was found dead in his bedroom in a hotel, 
held that such a death was not within the exception, because it was limited to death 
from the voluntary and conscious inhaling of gas, and the inhaling in that case was 
unconscious and involuntary. Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 479, 20 N. 
E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758. This construction of such exceptions as 
that in the Paul Case has been followed in cases wherein the deceased, while sleep- 
ing, unconsciously inhaled gas which caused his death in Fidelity & Casualty Co. v. 
Waterman, 161 Ill. 632, 635, 44 N. E. 283, 32 L. R. A. 654; Travelers’ Ins. Co. v. 
Ayers, 217 Ill. 390, 75 N. E. 506, 2 L. R. A. (N. S.) 168; Menneily v. Employers’ 
Liability Co., 148 N. Y. 596, 600, 43 N. E. 54, 31 L. R. A. 686, 51 Am. St. Rep. 716; 
Fidelity & Casualty Co. v. Lowenstein, 97 Fed. 17, 38 C. C. A. 29, 46 L. R. A. 450. 
A similar construction was given to a like exception, where the deceased died from 
unconsciously inhaling poisonous gas in a well into which he had descended to fix a 
pump, Pickett v. Insurance Co., 144 Pa. 79, 89, 91, 22 Atl. 871, 13 L. R. A. 661, 27 
Am. St. Rep. 618; to a like exception of death from taking poison where the de- 
ceased came to his death by drinking carbolic acid for water by mistake in Travelers’ 
Ins. Co. v. Dunlap, 160 Ill. 642, 643, 43 N. E. 765, 52 Am. St. Rep. 355; and to a 
case where by mistake the deceased drank chloral for distilled water in Metropoli- 
- Accident Association v. Froiland, 161 Ill. 30, 36, 43 N. E. 766, 52 Am. St. Rep 

A careful reading and thoughtful consideration have been given to the opinions 
in these and other cases, in order to determine whether the facts of the case in hand 
bring the death in this case clearly within the express exception in the certificate in 
suit. The terms of that exception differ radically from the terms of the exception 
in the leading case of Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 479, 20 N. E. 347, 
3 L. R. A. 443, 8 Am. St. Rep. 758, the opinion in which is so sedulously followed in 
the other cases cited above. The opinion in that case was rendered before the Su- 
preme Court so sharply called a halt to the tendency at that time to treat contracts 
of insurance as a separate class, to be interpreted by the rule that, if the meaning of 
the contract were doubtful, the construction should be adopted which was most fa- 
vorable to the assured, and to be assiduous to discover such a doubt. The decision 
in the Paul Case was rendered in 1889. In 1893 in Imperial Fire Ins. Co. v. Coos 
County, 151 U. S. 452, 462, 463, 14 Sup. Ct, 379, 38 L. Ed. 231, the Supreme Court 
in positive and vigorous language declared and enforced these rules: 

(a) “That contracts of insurance, like other contracts, are to be construed ac- 
cording to the sense and meaning of the terms which the parties have used, and, if 
they are clear and unambiguous, their terms - to be taken and understood in their 
plain, ordinary, and popular sense.” 151 U. 463, 14 Sup. Ct. 381, 38 L. Ed. 231. 

(b) “For a comparatively small aval the insurer undertakes to guaran- 
tee the insured against loss or damage, upon the terms and conditions agreed upon, 
and upon no other, and when called upon to pay, in case of loss, the insurer, there- 
fore, may justly insist upon the fulfillment of these terms. If the insured cannot 
bring himself within the conditions of the policy, he is not entitled to recover for 
the loss. * * * It is immaterial to consider the reasons for the conditions or 
provisions on which the contract is made to terminate, or any other provision of the 
policy which has been accepted and agreed upon. It is enough that the parties have 
made certain terms conditions on which their contracts shall continue or terminate. 
The courts may not make a contract for the parties. Their function and duty con- 
sist simply in enforcing and carrying out the one actually made.” 151 U. S. 462, 
14 Sup. Ct. 381, 38 L. Ed 

[1] The opinions of the state courts, cited and considered, are entitled to and 
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have received great respect and consideration, but they are not controlling authority 
in the federal courts on a question of commercial or general law, such as that pre- 
sented by this suit. Nor do they relieve the members of this court fromm the duty 
of forming, declaring, and enforcing their own independent judgment upon it. 

“It is not only the privilege, but the duty, of the federal courts, imposed upon 
them by the Constitutionand statutes of the United States, to consider for them- 
selves, and to form their independent opinions and decisions upon, questions of com- 
mercial or general law presented in cases in which they have jurisdiction, and it is a 
duty which they cannot justly renounce or disregard. Jurisdiction of such cases 
was conferred upon them for the express purpose of securing their independent 
opinions upon the questions arising in the litigation remitted to them. And a citizen 
of the United States who has the right to prosecute his suit in the national courts 
has also the right to the opinions and decisions of those courts upon every crucial 
question of general or commercial law or of right under the constitution or statutes 
of the nation which he presents.” Independent School District v. Rew, 111 Fed. 1, 
11, 49 C. C. A. 198 55 L. R. A. 364, and cases there cited. 

In the year 1898, in McGlother v. Provident Mutual Accident Company, 89 Fed. 
685, 686, 32 C. C. A. 318, after considering and citing the opinions upon which coun- 
sel for the plaintiff chiefly rely, this court held, one judge dissenting, that a death 
resulting from poison taken under a mistaken belief that it was a harmless medicine 
fell within an exception from liability in the policy for death resulting wholly or in 
part from poison, and affirmed a judgment for the defendant. In the year 1899, in 
Fidelity & Casualty Co. v. Lowenstein, 97 Fed. 17, 38 C. C: A. 29, 46 L. R. A. 450, 
this court held, one judge dissenting, that a death resulting from inhaling gas while 
sleeping in a room in a hotel did not fall within an exception from liability in a pol- 
icy for death resulting from poison, or anything accidentally, or otherwise, taken, 
administered, absorbed, or inhaled, and affirmed a judgment for the plaintiff. The 
two decisions are irreconcilable and the later overruled the earlier. 

[2] Counsel for the plaintiff contend, as we understand their brief, that, in the 
absence of any decision of the Supreme Court upon the question, the later decision 
is controlling authority over this court, until that decision is reversed or modified 
by the Supreme Court. If that contention were sound, the decision and judgment 
in the Lowenstein Case would be erroneous, and should be disregarded, and the de- 
cision in the McGlother Case would be the law in this circuit, because the Supreme 
Court has never modified or reversed it. But the contention is not sound. The par- 
ties to the case in hand were not parties to either of the former cases and are not 
bound by the decisions therein. They are entitled to their day in court, and to the 
independent opinion of this appellate court upon the question presented by the facts 
of their case. An appellate court is not bound or estopped by its erroneous deci- 
sion of a question of law, when that question is again presented by those who were 
not parties to the suit in which the erroneous judgment was rendered. And when, 
in a subsequent suit between new parties, it discovers that it has fallen into an error 
or established a wrong rule of law, it is its duty to overrule its erroneous declara- 
tion and to establish the right rule. When in 1899 a majority of this court were 
convinced in the Lowenstein Case that the rule of law established by it in the Mc- 
Glother Case was wrong, Lowenstein had the right to an overruling of that rule, to 
the establishment of the right rule and to a judgment in his favor. And now in the 
case at bar the defendant has invoked the consideration and decision in its case of 
the same question, or a like question, to that decided in the Lowenstein Case, and 
the members of this court may not lawfully renounce or evade the duty imposed by 
the Constitution and the laws of the United States,, after taking into consideration 
the previous opinions of this court, and of the other courts whose opinions have been 
presented to them, to form, express, and put into effect their own independent opin- 
ion and judgment. 

[3] Stripped of irrelevant parts, the portion of the contract which is decisive 
of the question at issue here reads in this way: 

‘“* * * Nor shall the association be liable for indemnity for any death re- 
sulting wholly or in part from * * * poisonous substances, gases, or anything 
accidentally, or otherwise, taken or inhaled. * * *” 

On the first reading of this stipulation, it seemed simple, its terms seemed un- 
ambiguous, and their plain, ordinary, and popular meaning clear. No suggestion 
arose in our minds that this clause of this contract relieved the defendant from lia- 
bility for deaths from poisonous substances and gases taken or inhaled involun- 
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tarily, and did not exempt it from deaths from those taken or inhaled voluntarily, 
or that it relieved it from liability for deaths from such poisonous substances and 
gases taken or inhaled voluntarily, and did not exempt it from deaths from those 
taken involuntarily. We read nothing of that nature in the contract. No discri- 
mination between these two classes of deaths appeared upon the face of it or was 
suggested to the mind. 

Nor have the opinions of the courts and the arguments and briefs of counsel 
divested us of the abiding conviction that this stipulation was intended to, and by its 
clear and simple terms does, exempt the defendant from all liability for indemnity 
for any death from poisonous substances, gases, or anything taken or inhaled, vol- 
untarily or involuntarily, consciously or unconsciously. By its express terms, with- 
out exception or limitation, it declares that the defendant shall not be liable for any 
death from poisonous substances, gases, or anything accidentally, or otherwise, 
taken or inhaled. A death from poisonous substances, gases, or anything acci- 
dentally, or otherwise involuntarily and unconsciously taken or inhaled, is as much 
a death from poisonous gases, or anything accidentally, or otherwise, taken or in- 
haled, as is a death from those poisonous substances, gases, or anything accidentally, 
or otherwise, voluntarily and consciously taken or inhaled; and there is nothing in 
the stipulation of exemption which expresses or intimates any difference or distinc- 
tion between the defendant’s liability for deaths from voluntarily taking or inhaling 
and for deaths from involuntarily taking or inhaling. 

The practical effect of the construction of this contract which counsel for the 
plaintiff seek would be to substitute for the existing contract that the association 
shall not be liable for indemnity for any death from poisonous gases, or anything 
accidentally, or otherwise, taken or inhaled, a contract that the defendant shall be 
liable for any death from poisonous substances, gases, or anything accidentally, or 
otherwise, taken or inhaled, except in cases where the poisonous substances were 
voluntarily and consciously taken and inhaled; a course of action that flies in the 
teeth of familiar rules of construction of contracts and statutes. 

[4] The parties to insurance contracts have the right and power to contract 
for what accidents and risks the companies shall and for what accidents and risks 
they shall not be liable and the courts may not make new or different contracts for 
them. The: function and duty of the courts consist simply in enforcing and carry- 
ing out the conltract actually made by the parties. Imperial Fire Ins. Co. v. Coos 
County, 151 U. S. 452, 462, 14 Sup. Ct. 379, 38 L. Ed. 231. 

{5, 6] The natural, obvious meaning of the provisions of a contract should be 
preferred to any curious, hidden sense which nothing but the exigency of a hard 
case and the ingenuity of a trained and acute mind would discover. Delaware Ins. 
Co. v. Greer, 120 Fed. 916, 921, 57 C. C. A. 188, 61 L. R. A. 137; Standard Life & 
Accident Ins. Co. v. McNulty, 157 Fed. 224, 226, 85 C. C. A. 22. The reasonable 
and probable meaning of a stipulation in an agreement should be preferred to one 
that is irrational and improbable. Pressed Steel Car Co. v. Eastern Railway Co. of 
Minnesota, 121 Fed. 609, 611, 57 C. C. A. 635. Where the parties to an agreement 
have expressly contracted in writing that an insurance company shall or shall not 
be liable for a certain class of risks or accidents and have made no exception of 
any of them, the conclusive legal presumption is that they intended to make none, 
and it is not the province of the courts to do so. In suits on written contracts, courts 
may lawfully give effect to the intentions of the partics, expressed in the writings 
only. To give effect to the intention of the parties which the plaintiff now alleges 
would be to ascribe to them a purpose, and to make and enforce for them a contract 
which their writings neither express nor suggest and this is beyond the province of 
the courts. Colt Blast Transportation Co. v. Kansas City Bolt & Nut Co., 114 Fed. 
77, 81, 52 C. C. A. 25, 57 L. R. A. 696; Missouri, Kansas & Texas Ry. Co. v. Bagley 
60 Kan. 424, 430, 56 Pac. 759. 

And our conclusion is that the written certificate of insurance here in. suit 
clearly and unequivocally expresses the intention and constitutes a binding contract 
of the parties to it that the defendant shall not be liable for indemnity for any 
death resulting from poisonous substances, gases, or anything accidentally, or other- 
wise, taken or inhaled by Mr. Christy, that Mr. Christy's death was such a death 
resulting from his taking or inhaling such substances and that, whether he took 
or inhaled them consciously or unconsciously, voluntarily or involuntarily, the de- 
fendant is by the express terms of the contract exempt from liability for indemnity 
therefor. 
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It is.with satisfaction that we call attention to the fact that the Supreme Court 
of Iowa, in an action upon a certificate of insurance of the defendant in the same 
terms as that in the case at hand, where the death resulted from unconsciously and 
imvoluntarily inhaling gas when sleeping, after a studious consideration of the au- 
thorities and reason of the case, reached the same conclusion in 1918 in Jones v 
Hawkeye Commercial Men's Association, 184 Iowa, 1299, 168 N. W. 305. 11 A. L. 
R. 380, and such was the opinion of Judge Blodgett, of the Northern District of 
Illinois in 1891, in Richardson v. Travelers’ Ins. Co. (C. C.) 46 Fed. 843, and of 
this court in 1898, in McGlother v. Provident Mutual Accident Co., 89 Fed. 685, 689, 
32 C. C. A. 318. See, also, Porter v. Preferred Accident Co., 109 App. Div. 103, 
95 N. Y. Supp. 682; Id., 186 N. Y. 599, 79 N. E. 1114. 

Let the decree below be reversed, and let the case be remanded to the District 


Court, for further proceedings in accordance with the views expressed in this opin- 
ion. 


a 


THOMPSON vy. GENERAL ACC., FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, OF P PERTH, SCOTLAND. (No. 24000.) 


(Supreme Court of Louisiana. Nov. 5, 1923. Rehearing Denied by Division B Jan. 
25, 1924.) 


98 Southern Reporter, 746. 
(Syllabus by Editorial Staff.) 

1. INSURANCE — INJURIES HELD NOT TO ARISE AT TIME OF ACCI- 
DENT NOR TO DISABLE WITHIN ACCIDENT POLICY; “DATE OF 
ACCIDENT.” 

Where an accident policy covered injuries resulting in continuous disability 
from the date of the accident, and preventing performance of work of any kind, and 
it appeared that insured was injured April 12th, but only began to suffer about 2 
weeks afterwards, and that dn May 25th he sought the advice of a physician, held, 
that the injuries did not arise at the time of the accident, and did not cause total 
disability. 

(For other cases, see Insurance, Dec. Dig. § 467.) 


2. INSURANCE—INJURY WITHIN ACCIDENT POLICY HELD NOT TO 
ARISE WITHIN 30 DAYS FOLLOWING DATE OF ACCIDENT. 
Where an accident insurance policy covered injuries which should not totally 

disable insured, but should within 30 days thereafter totally and continuously disa- 

ble him, and it appeared that insured was injured April 12th but did not suffer acute 
pain, and was unaware that he had been injured until subsequently, and only began 
to suffer after about 2 weeks from the date of the injury, and that on May 25th he 
sought the advice of a physician, held, that total disability did not arise within the 

30 days following the date of the accident. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

3. INSURANCE—RIGHT TO RECOVER SICK BENEFIT UNDER INSUR- 
ANCE POLICY SUSTAINED. 

Under an accident policy providing that, if sickness shall totally disable and 
prevent insured from performing any and every duty pertaining to any and every 
kind of business and occupation, and shall necessarily confine him within the house, 
he was to receive a certain indemnity per month, insured was entitled to receive 
such indemnity, where he had been continuously confined to his bed from July 27, 
1915, to October 27, 1916, and was a helpless invalid, paralyzed from his waist 
down, and unable to walk or move from his bed, incapable of doing each and every 
duty or thing appertaining to his occupation of stenographer and typist, and would 
remain a helpless invalid all his life. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by L. Lamar Thompson against General Accident, Fire & Life Assurance 
Corporation, Limited, of Perth, Scotland. From a judgment sustaining an excep- 
tion of no cause of action and dismissing the suit, plaintiff appeals. Affirmed in 
part, and in part reversed and remanded. 


Joseph Harris Brewer and John Ward, both of New Orleans, for appellant. 
Edward Rightor and Eugene J. McGivney, both of New Orleans, for appellee 
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By Division C, composed of Overton, St. Paul, and Thompson, JJ. 

THoMPSON, J. The plaintiff appeals from a judgment which sustained an ex- 
ception of no cause of action and dismissed the suit. 

The suit is on an accident and disability insurance policy issued by the defendant 
in favor of L. Lamar Thompson on December 5, 1912. The insured was injured, 
so it is alleged, on April 12, 1915, while a passenger on one of the street cars in 
this city. The suit was filed by the insured October 27, 1916, but he died a little 
better than a month thereafter. His mother, Mrs. Anna P. Thompson, was sub- 
stituted as party plaintiff, and she prosecutes this suit in‘ her own behalf. There is 
ro question raised as to the right of the mother to carry on the suit, and it is not 
disputed that the policy was in force at the time of his death. 

The exception of no cause of action is directed, not only at the failure of the 
petition to allege a state of facts that would entitle the insured to recover under 
the insurance feature of the policy, but that the petition on its face shows that the 
insured cannot recover for injuries from the alleged accident. 

The insurance clause of the policy provides for indemnity, “against the effects 
of bodily injuries caused directly, solely, and independently of all other causes by 
external, violent, and accidental means, which bodily injuries or their effects shall 
not be caused wholly or in part, directly or indirectly by any disease, defect, or inl 
oa and which shall from the date of the accident result in continuous dis- 
ability.” 

Section 1 of the policy provides for loss of life and for specifically designated 
injuries. Section 2, part A, is as follows: 

“If such injuries shall not result in any of the losses above specified, but shall 
from the date of the accident disable and prevent the insured from performing every 
duty pertaining to any and every kind of business or occupation and be regularly 
attended by a licensed physician, the corporation will pay for the period of such 
total disability, not exceeding 36 consecutive months, indemnity at the rate of $50 
per month.” 

Part B provides indemnity for not exceeding 6 months, if the injuries shall not 
totally disable the insured but shall within 30 days thereafter totally continuously 
disable him. 

The petition alleges that the insured was injured on April 12, 1915, but that he 
did not suffer acute pain from the injuries, and was unaware that he had been in- 
jured until subsequently thereto; and only began to suffer acutely from said injuries 
after a period of about 2 weeks from the date of the injury; that on May 25, the 
pains became so intense and acute as to cause him to seek the advice of a physician. 

[1] It is perfectly apparent that the injuries alleged do not bring the plaintiff’s 
case within any of the provisions of the policy providing insurance or indemnity for 
accidental injuries. It was.possible for the external violence to have produced the 
internal injuries which followed the accident and developed thereafter, and to have 
caused the long confinement and eventual death of the insured; but it is clear that 
such injuries did not arise at the time of the accident, and were not of such a na- 
ture and character as to cause total disability and to prevent the insured from per- 
forming “every duty pertaining to any and every kind of business from the date of 
the accident.” 

{2] Nor did any such total disability arise within the 30 days following the date 
of the accident. An injury which caused no pain and which was not discoverable 
by the injured party until more than 2 weeks after the accident, which is claimed 
to have produced the injury, and which did not prevent, within said time, the per- 
formance of his usual work by the injured party, cannot with any degree of rea- 
son or logic be said to date from the time of the accident, nor to create a total dis- 
ability from the date of the accident within the meaning and intent of the policy. 

A similar policy to that here under consideration, and an exception of no cause 
of action based on the precise contention made here, was before the court in Feitel 
v. Fidelity & Casualty Co. of New York, 147 La. 52, 84 South. 491, and the court 
said (quoting from the syllabus) : 

“A petition which alleged an injury on August 28th, from which infection re- 
sulted and caused the confinement of petitioner in a hospital beginning from Sept- 
ember 10th, without alleging that the disability was immediate or continuous after 
the injury, and without alleging that it resulted exclusively from the injury, does 
not entitle insured to recover the benefits provided by the policy for immediate and 
continuous disability resulting solely from accidental injuries.” 
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The court cited Continental Casualty Co. v. Ogburn, 175 Ala. 357, 57 South 
852, Ann. Cas. 1914D 377; Mullins v. Masonic Protective Association, 181 Mo. 
App. 394, 168 S. W. 843. 

There is more reason for sustaining the exception in the case at bar than in the 
Feitel Case. In that case the petition did not allege that the disability was immedi- 
ate or continuous after the injury, whereas, in the present case, the petition alleges 
that the disability did not arise until some 2 weeks after the accident, and the in- 
jured party was not even aware that he had suffered an injury until after said 2 
weeks from the date of the accident. The policy in this case, however, in addition 
to providing for accidents, provides a sick benefit under certain conditions. We 
quote from said policy as follows: 

“Sec. 5, part A. If sickness, contracted and beginning after this policy has been 
in continuous force for 30 days from its date, shall totally disable and prevent the 
insured from performing any and every duty pertaining to any and every kind of 
business or occupation, and shall necessarily and continuously confine him within 
the house while he shall be regularly visited by a licensed physician, the corpora- 
tion will pay for the period of such confinement after the first week, not exceeding 
& months, indemnity at the rate of $50 per month.” 

In paragraph 15 of the petition it is alleged that— 

“Petitioner has been continuously confined to his bed from on or about July 27 
1915, to the present date (suit was filed October 27, 1916), and is a helpless i.. 
valid, being paralyzed from his waist down, and unable to walk or move from his 
bed, incapable of doing each and every duty or thing appertaining to his occupation 
of stenographer and typist, * * * and that petitioner as a result of said in- 
jury, and the development of the malady resulting therefrom, will linger a helpless 
invalid, confined to his bed for the rest of his life.” 

[3] The foregoing allegation, together with other facts set out in the petition. 
if established on the trial of the case, will entitle the plaintiff to a judgment under 
the sick benefit clause as last hereinabove quoted. 

[4] It is settled that an exception of no cause of action will not be sustained. 
and the entire demand rejected, where plaintiff is entitled to some relief under the 
allegations of his petition. 

It is therefore ordered and decreed that the judgment appealed from, in so far 
as it sustains the exception of no cause of action against plaintiff’s demand for in- 
demnity for injuries resulting from the accident alleged, be and the same is affirmed. 
In all other respects the said judgment is reversed, the exception is overruled, and 
the case is remanded to the lower court to be proceeded with according to law and 
the views herein expressed; the defendant to pay the costs of this appeal, and all 
other costs to await final judgment. 

Rehearing refused by Division B, composed of Dawkins, Land, and Leche, JJ. 


oe 


SMITH v. MASSACHUSETTS BONDING & INS. CO. 


(New York Supreme Court, Appellate Division, Second Department. January 11, 
1924.) 
202 New York Supplement, 857. 
INSURANCE — DEATH FROM HEART DISEASE AGGRAVATED BY IN- 

JURY HELD NOT WITHIN ACCIDENT POLICY. 

Under an accident policy providing that no obligation should arise thereunder. 
unless death occurred from accidental injury independent and exclusive of all other 
causes, the insurer was not liable if insured died of heart disease aggravated by the 
injury, though his death was accelerated thereby. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Kelly, P. J., dissenting. 


Appeal from Supreme Court, Queens County. 

Action by Millie Smith against the Massachusetts Bonding & Insurance Com- 
pany. From a judgment for plaintiff for $14,328.60, after a jury trial, and from 
an order denying its motion for a new trial, defendant appeals. Reversed, and new 
trial granted. 

Argued before Kelly, P. J., and Jaycox, Manning, Young, and Kapper, JJ. 


42 ‘Vol. LXII. 
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Joseph B.’ Finkelstein, of New York City, for appellant. 
Frank A. Bellucci, of Corona, for respondent. 


Youn, J. The action was brought by the plaintiff beneficiary under an acci- 
dent and health insurance policy issued by the defendant, insuring one John Smith 
against accidental bodily injuries, and providing certain weekly accident indemnity 
and for weekly illness indemnity. The policy was issued on the 23d day of June, 
1919. The complaint alleges the issuance of the policy, a copy of which is annexed 
to the complaint; that the death of the insured, which occurred on the 14th day of 
October, 1919, was caused by bodily injuries sustained on July 1, 1919, while a pas- 
senger on an elevated train, a public conveyance, known as the Second Avenue 
Corona Line, due to a collision between two trains. The complaint further alleges 
performance on the part of the said John Smith of all of the terms and conditions 
of the policy on his part to be performed, and also alleges performance on the part 
* the plaintiff of all the terms, covenants, and conditions on her part to be per- 
ormed. 

The amended answer denies the material allegations of the complaint, and denies 
performance of the conditions of the policy either by the insured or by the plaintiff, 
and by way of separate defense alleges nonliability by reason of a release executed 
by plaintiff’s intestate; also that false and fraudulent statements contained in the 
application for insurance vitiated the policy, and that the cause of death was acute 
dilatation of the heart, and not the accidental injury sustained by the insured. 

[1] Appellant attacks the judgment on numerous grounds, but we think none 
may be considered as fatal to the judgment, except the question presented as to the 
construction of certain provisions of the policy as made by the trial court. The 
company, by the terms of the policy, insured “against bodily injury sustained dur- 
ing the life of this policy directly and independently of all other causes through 
accidental means,” and part 1, section A, provided: 

“If ‘such injury’ shall immediately continuously and wholly disable and prevent 
the insured from date of the accident from performing any and every kind of duty 
pertaining to his occupation, and during the period of such continuous disability shall 
independently and exclusively of all other causes result in any one of the follow- 
ing specific losses, the company will pay the sum set opposite such loss, and in ad- 
pe thereto said weekly accident indemnity from date of the accident to date of 
such loss. 

One of the specific losses then mentioned was loss of life, for which the com- 
pany agreed to pay $6,000, and double that sum if the insured was injured while a 
passenger on a public conveyance, etc. It is admitted that the immediate cause of 
death was acute dilatation of the heart, due to valvular disease of the heart and 
myocarditis. It appeared that when Dr. Wickham examined the insured, shortly 
after the accident, he examined the patient’s heart, but found no evidence of heart 
disease. The doctor further said that the condition of the heart disclosed by the 
autopsy might develop slowly or rapidly. There is no evidence in the case that the 
heart disease, which was an organic disease, was caused by the injury. Dr. Neal, 
who performed the autopsy, said that it was impossible to say how long it would 
take for the condition found to develop. It might take a year or more, or less than 
a year, and it might occur within three months. He also said that the patient 
would have died from heart disease sooner or later anyway. 

The case was not tried upon the theory that the injury produced heart disease. 
It was tried specifically upon the theory that the injury produced a pleurisy, which 
was a primary producing cause of adhesions in the left lung of the patient, and the 
condition of the lung caused by the accident was a primary competent and produc- 
ing cause in aggravating the heart condition, with which the deceased was affected 
at the time of the accident, and that this aggravation accelerated and hastened the 
death of the deceased. 

Upon this subject the learned trial court charged the jury as follows: 

“If a person is injured, any one who is insured, as was this deceased, Smith, any 
one having a predisposition to disease, or a latent weakness, that fact cannot avail 
an insurance company nor relieve it from liability or damages which ensued when 
the dormant disease or latent weakness, was aggravated or brought into activity, 
causing death, and if those conditions existed the plaintiff would be entitled to re- 
cover. 

“For instance, I will charge that the excitation by an accident of a dormant 
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growth or formation within the body, so that it gradually results in death, which 
but for the accident would have been deferred until a later period of life, is within 
the operation of a policy insuring against bodily injury, sustained through acci- 
a= = resulting directly, independently and exclusively of all other causes 
in death. 

“Under those conditions a defendant would be liable under the terms of a policy 
of insurance such as this, taking into consideration, of course, all of the other ele- 
ments that I have called to your attention. 

“If the jury should find that the deceased would not have died when he did but 
for the injury resulting from the accident, the accident was the direct, independent 
and exclusive cause of death at that time even though death was hastened by the 
diseased condition; and so, if you should find that, the plaintiff would be, in that ease, 
entitled to recover.” 

The appellant claims.that this charge was erroneous; that under the conditions 
of the policy there can be no recovery where the insured at the time of the accident 
has a disease in his system, which through the injury is aggravated, causing his 
death earlier than it would have occurred, had it not been for the accidental injury. 

In support of this charge respondent cites the rule in negligence cases as stated 
in McCahill v. N. Y. Transportation Co., 201 N. Y. 221, 94 N. E. 616, 48 L. R. A. 
(N. S.) 131, Ann. Cas. 1912A, 961. This, however, has no application in the present 
case, for we are dealing, not with a rule of law, but with the construction of a con- 
tract of insurance. The question here is as to the meaning of the words used in the 
policy. No case construing the language used is cited in the state of New York, 
nor can I find that this or similar language has been construed by our courts. In 
Joyce on the Law of Insurance the question is discussed at considerable length, be- 
ginning with section 2879a, volume 5, second edition. Cases are there referred to. 
arising in several other states, where the language of this policy or similar language 
has been construed, and all the cases, so far as I can determine, are to the effect 
that, where the policy provides that there shall be liability for injury or death only 
when caused solely by the accident, or independently. and exclusively of all other 
causes, there is no liability where the accidental injury aggravated a diseased condi- 
tion previously existing, although death was accelerated thereby. 

In Penn v. Standard Life Insurance Co., 160 N. C. 399, 76 S. E. 262, 42 L. R. A. 
(N. ra 597, the court laid down certain rules applicable in cases of this kind, 
namely : 

“1. When an accident caused a diseased condition, which together with the ac- 
cident resulted in the injury or death complained of, the accident alone to be con- 
sidered the cause of the injury or death. 

“2. When at the time of the accident the insured was suffering from some dis- 
case, but the disease had no causal connection with the injury or death resulting 
from the accident, the accident is to be considered as the sole cause. 

“3. When at the time of the accident there was an existing disease, which, co- 
operating with the accident, resulted in the injury or death, the accident cannot be 
considered as the sole cause or as the cause independent of all other causes.” 

Under the language of the policy that the company’s obligation arises only in 
case death occurs from the accidental injury independently and exclusively of all 
other causes, I cannot see how, upon the present record, the judgment obtained can 
be upheld, for the plaintiff's claim and theory is that the insured died of heart dis- 
case, aggravated by the injury, ard that his death was accelerated thereby. This, I 
think, is entirely inconsistent with the prepositior that he died as a result of the 
accidental injury, independently and exclusively of all other causes. In view of the 
testimony of the attending physician that he could detect no sign of heart trouble 
when he first examined the insured, soon after the accident, I do not think the com- 
plaint should be dismissed, as upon another trial it is possible that proof may be 
offered to show that the heart condition was caused by the accidental injury. 

[2] One other matter should perhaps be noticed. It was shown that no proofs 
of loss were furnished as provided by the policy. Respondent claimed that because 
there was proof in the case that notice was given of the death of the assured, and 
that the managing agent, Fuller, having such knowledge, denied liability to Langfier, 
the agent placing the insurance, there was a clear waiver on the part of the defend- 
ant in regard to the filing of proofs of loss and the giving of written notice as pro- 
vided by the policy; that under such circumstances there was no need of furnishing 
proofs of loss, for the company had already taken the position that it‘ would not 
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pay, even though proof were furnished. Knickerbocker Life Insurance Co. v. 
Pendleton, 112 U. S. 696, 5 Sup. Ct. 314, 28.L. Ed. 866; Royal Insurance Co. v. 
Martin, 192 U. S. 149, 24 Sup. Ct. 247, 48 L. Ed. 385. 

The difficulty is that no waiver was alleged in the complaint; on the contrary, 
full compliance with all the conditions of the policy was alleged. Upon the trial, 
however, evidence of waiver was received without objection, and an amendment 
might have been allowed, conforming the pleading to the proof. Before a new trial 
is had, there should be an amendment to accord with the facts shown in this parti- 
cular. 

I advise that the judgment and order be reversed upon the law, and a new trial 
granted, with costs to abide the event. 

Jaycox, Manning, and Kapper, JJ., concur. 

Ketty, P. J., dissents, upon the ground that the evidence warranted the verdict 
of the jury that the death of the insured was caused by the accident exclusively, in- 
dependently of all other causes. 

EB 


NATIONAL CASUALTY CO. vy. ARBETTER. (No. 7028.) 
(Court of Civil Appeals of Texas. San Antonio. Nov. 21, 1923. Rehearing 
Denied Dec. 12, 1923.) 
256 Southwestern Reporter, 617. 
INSURANCE—INSURER HELD ESTOPPED TO DENY VALIDITY ON 

GROUND OF MISREPRESENTATIONS. 

Insurer’s failure to give insured notice that it refused to be bound by the policy 
because of misrepresentations in application within 90 days after discovery thereof 
held to estop it from denying liability on policy by reason of misrepresentations un- 
der Rev. St. art. 4948, making defense based upon misrepresentations not valid un- 
less insurer shall have given the insured such notice within such time after discovery 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

Appeal from District Court, Bexar County; Robt. W. B. Terrell, Judge. 

Suit by Isadore Arbetter against the National Casualty Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Birkhead & Lang, Judge F. Stevens, and Werner N. Beckmann, all of San An- 
tonio, for appellant. 

Chambers, Watson & Johnson, of San Antonio, for appellee. 

Corrs, J. Appellee sued appellant to recover the sum of $990, with 6 per cent. 
interest, i2 per cent penalty, and $250 attorney's fees. alleged to be due by reason of 
a certain health and accident insurance policy issued by appellant to appellee; and 
the application for insurance was attached to the policy and made a part of the 
petition. 

The defense was by general demurrer and special exceptions, and general denial 
and special answer, specially defending on the ground that the appellee had made 
false statements in his application for insurance, and that the said insurance would 
not have been issued if appellant had known the statements were false, and that 
within a reasonable time after ascertaining that the statements were false it can- 
celed the policy, and for that reason appellant was under no obligation to pay ap- 
pellee the indemnity called for. 

By reply appellee alleged the appellant had notice of the defects in the applica- 
tion for insurance, because the same had been revealed to appellant’s agent, though 
the same did not appear in the application, and that the appellant was thereby charged 
with notice of such omissions in said application. 

Appellant answered that the agent did not have authority to waive any of the 
requirements of the contrct for insurance, and that it had no knowledge that the 
application did not contain all of the facts required by the contract, and that ap- 
pellee’s failure to so divulge the same in the application voided the contract. 

The cause was submitted to the court without the intervention of a jury, and 
judgment was rendered in favor of appellee against appellant for $925.80. 

Before addressing ourselves to the questions of law raised by the appellant, we 
shall make a brief statement of the facts as found by the trial court. 
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The appellant is a corporation, incorporated under the laws of the state of 
Michigan, having in San Antonio C. H. Tatum as its agent and district manager. 
On the Ist day of January, 1921, appellant made application for insurance through 
said agent in said company, paying the sum of $75.60 for a year’s premium in ad- 
vance. There was a provision in the application, as follows: 

“[ hereby apply for a policy to be based upon the following statements of fact, 
which I warrant to be true and binding upon me, * * * and if any of the an- 
swers or material statements made are not true, thén the contract shall be null and 
void, * * * and the company shall not be bound by any statements made to or 
knowledge acquired by agents or solicitors.” 

The court found as follows in its third finding: 


“I find that said plaintiff, I. Arbetter, at the time of making said application 
made a full and complete detailed answer to all questions contained in said applica- 
tion to defendant’s agent and district manager, C. H. Tatum, but that said applica- 
tion failed to detail all of the illnesses suffered by said plaintiff prior to the date of 
said application, giving one instance in 1915, and failed to give an illness of date 
May 19, 1918, one of November 26, 1918, and one of September 1, 1919. That said 
application failed to contain said data because defendant's agent and distict man- 
ager, C. H. Tatum, stated that the one instance detailed was sufficient as defendant 
maintained an inspection department and would have access to such facts because of 
plaintiff having collected compensation on same, and that there was not sufficient 
space on the application to give the other details. That in failing to insert the other 
instances of disability in said application the plaintiff acted in good faith and without 
any intent to defraud. That said agent and district manager, C. H. Tatum, also 
acted in good faith and without intent to defraud, and that at said time said agent 
and district manager was in possession and had a full knowledge of all the facts in 
reference to said question and in reference to the other questions propounded in said 
application.” 

The policy was issued on January 21, 1921, and delivered to appellee. On the 
15th day of May, 1921, appellee became totally disabled on account of boils on his 
body, and remained in bed from the 16th day of May until about the 15th day of 
June, and was confined in his house until the 29th day of October, 1921. 

Appellant gave no notice of its refusal to be bound by the policy until on or 
about the 20th day of August, 1921, after it had received notice of appellee’s illness. 

The court found that the prior illness of appellee was well known to C. H. 
Tatum, material to the risk of appellant. Appellant did not give notice to appellee 
of the discovery of the falsity of the answers until more than 90 days after the same 
was discovered by it. 

The assignments of error attack the judgment of the court in many different ways. 
It is not necessary to detail each assignment, for they are based upon the general 
proposition that the imputed notice through the agent to appellant was unavailing to 
charge the appellant with any liability, because the express provision of the applica- 
tion was a limitation upon the agent, which bound appellee that if any of the an- 
swers or material statements made are not true then the contract shall be null and 
void. In this connection, it is undisputed that when appellee was making his appli- 
cation he stated to Tatum his previous sickness, and Tatum advised him it would 
not be necessary to make more than the one statement of his illness, which he did, 
for two reasons, in effect: That the application was too short in which to write 
them all out fully, and besides they were not necessary in filling out the application, 
as per the finding of the court; and that the insurance company had in its possession, 
or accessible to it; all such data, because on account of such previous illness the ap- 
pellee had collected compensation. 

It will be noticed here that no fraud was perpetrated or attempted to be per- 
petrated by the appellee or by appellant’s agent in securing this insurance. The ap- 
pellee was attempting to make no concealment; he was making a full statement to 
the agent to be written into the application, and was deterred from so doing by the 
act of appellant’s agent. We are not disposed to interfere with the finding of the 
trial court. on the facts. 

It is to be obserrved that there is no evidence in this case indicating in any way 
that the previous illness of appellee, mentioned to appellant’s agent and not disclosed 
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in the application, actually contributed to the contingency on which the policy be- 
came due and payable. 

Our attention has been called by argument of appellee to question No. 10 in the 
application, answered as follows: “I have never received indemnity for accident 


Yes 
or illness, except as herein stated.” It will be noted that the word “Yes” is written 
above and in the middle of the sentence, which is tantamount to saying, “I have 
received other indemnity for accident or illness other than those herein stated.” 
This tends to show, and supports the finding of the court, that the appellant was in 
possession of notice in writing of the previous illness other than that disclosed. This 
fact is disclosed in answers 10 and 13 on the face of the application. 

We have disucssed heretofore the subject which is somewhat applicable here, in 
the case of Southern Surety Co. v. Butler (Tex. Civ. App.) 247 S. W. 611; Ins. Co. 
v. Hill (Tex. Civ. App.) 127 S. W. 290; Manhattan Life Ins. Co. v. Stubbs (Tex. 
Com. App.) 234 S. W. 1099. 

It is the contention of appellant that the authorities cited in Southern Surety 
Co. v. Butler, supra, were rendered long prior to the Act of 1909, article 4968, R. S., 
which provides, among other things, the agent shall not have power to waive, change, 
or alter any of the terms or conditions of the application. We are not discussing 
the questions of the change, or the conditions, of the application for a policy which 
requires the applicant to make full statement. 

In this case he did make full statement of all the facts, and was anxious to have 
them written in the application, and was prevented from so doing by appellant’s 
agent, who was authorized to receive such application, and the appellee was misled 
by the act of the agent and his advice to the effect that all of that information was 
in the possession of the appellant at the time, regarding previous illness for which he 
had received compensation. 

More than 90 days had elapsed since such notice was given appellant of the 
prior illness and insurance collected by appellee, and it at no time canceled or noti- 
fied appellee it would not be bound by the policy. It continued and permitted the 
same to remain in full force and effect until appellee notified appellant of his illness 
and demanded the payment in accordance with the terms of the policy. And having 
such notice, the appellant is clearly estopped from asserting any right to defeat the 
appellee’s claim. 

It seems that the defense is narrowed down to the question of a fraudulent rep- 
resentation and the failure to make the statement in the written application. Obvi- 
ously, as a matter of fact too, there is no question of fraud in so far as the act and 
conduct of the appellee is concerned in regard to the matter; and the defense, if at 
all, would only prevail upon the ground that the agent left it out of the application 
after the information had’ been given to him. Article 4948, R. S.; Southern Surety 
Co. v. Butler (Tex. Civ. App.) 247 S. W. 611; Delaware Ins. Co. v. Hill (Tex. 
a 127 S. W. 283; Manhattan Ins. Co. v. Stubbs (Tex. Civ. App.) 324 S. 
NV. I 

It was shown and so found by the court upon sufficient evidence, and not denied, 
that applicant was deterred from giving more than one instance of his sickness in 
1918 and 1919, among other things, because appellant maintained an inspection de- 
partment and had access to such facts relating to his previous sickness as were 
omitted from the application because there was not sufficient space on the applica- 
tion, according to appellant’s agent, to give the details of facts just as accessible to 
appellant as if in the application itself. If the insurnce company had this knowledge, 
which the court found it did have, by other available means, it did not act timely in 
rejecting the application. 

If we are mistaken in saying the appellee committed no fraud in fact, for the 
reason that all the information was given to the agent at the time to be written in 
the application, which the agent caused appellee not to do, yet the appellant had 
sufficient notice in time to act upon and did not do so within the 90-day period, so 
that it does not appear that appellant’s situation was changed in any way thereby, or 
that the previous illness of appellee, communicated to the agent in the manner stated 
and not written in the application, in any manner contributed to the contingency on 
which the policy became due and payable. 

We do not find any reversible error assigned and overrule all the assignments 
and affirm the judgment. 
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AUTO. 
HOME INS. CO. v. See eee NO. 732, LOYAL ORDER OF 
OSE. 


(Court of Appeals of Kentucky. Dec. 21, 1923. Rehearing Denied Feb. 8, 1924.) 
257 Southwestern Reporter, 422. 


1. MASTER AND SERVANT — TEST FOR DETERMINING WHETHER 
ONE IS “INDEPENDENT CONTRACTOR.” 


In determining whether one is independent contractor, it is not the right of in- 
terference by the owner which renders employee a servant, but only the right to in- 
terfere with the means to be employed, and not as to the result of the work. 

(For other cases, see Master and Servant, Dec. Dig. § 5.) 

(For other definitions, see Words and Phrases, First and Second Series, Inde- 
pendent Contractor. ) 


2. MASTER AND SERVANT— ONE CONDUCTING AUTOMOBILE CON- 
TEST HELD INDEPENDENT CONTRACTOR. 


One employed under a contract to take charge of and direct an automobile con- 
test held an independent contractor, although the contract provided for the appoint- 
ment of a committee “to assist party of the first part, with power to sign contracts 
and any other papers,” and that no member whatsoever, except the committee ap- 
pointed, had right to inspect books or in any way interfere with the management or 
direction of the contest. 

(For other cases, see Master and Servant, Dec. Dig. § 5.) 


Appeal from Circuit Court, Henderson County. 

Action by Henderson Lodge, Noo. 732, Loyal Order of Moose, against the Home 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bruce, Bullitt & Gordon and F. M. Drake, all of Louisville, and J. L. Dorsey, 
Jr., of Henderson, for appellant. 

F. J. Pentecost, of Henderson, for appellee. 


CuarKE, J. Appellant insured appellee’s automobile against theft, etc., “except- 
ing by any person or persons * * * in the assured’s service or employment.” 
The automobile was stolen by one Louis Rubenstein, and the only question presented 
by this appeal is wheher or not Rubenstein was in the assured’s service or employ- 
ment. It is agreed by counsel that this question turns upon whether or not Ruben- 
stein, under his written contract to conduct an automobile contest for the assured, 
was an independent contractor. The contract reads as follows: 

“Contract, made and entered into this 7th day of October, 1920. By and be- 
tween Louis Rubenstein, hereinafter known as the- party of the first part, and the 
Moose Lodge of Henderson, Kentucky, hereinafter known as the party of the sec- 
ond part. 

“Party of the first part is to manage and give his time to contest known as 
‘Auto Contest’ and to have complete charge of managing and directing. Party of 
the second part has appointed three members of said lodge to assist party of the 
first part, with power to sign contracts and any other papers, so forth, in behalf 
to be signed for said contract. es 

“Party of the first part agrees to pay party of the second part sixty-six and 
two-thirds (66°/;) per cent. of the net profits and keep thirty-three and a third per 
cent. (33'/s per cent.) for himself. It is further agreed by both parties that there 
will be no member whatsoever, except committee appointed, will have any right to 
inspect books or in any way to interfere with the management or direction of con- 


st. 

“Tt is further agreed by the party of the first part to turn in all money re- 
ceived by him daily to person named by party of the second part, taking receipt for 
same. It is further agreed that the party of the first shall not make any debts with- 
out consent of party of the second part. 

“Tt is understood that there is no verbal understanding whatever changing or 
modifying this contract; any amendments must be in writing. 

“This contract signed in duplicate on the day and year first above written by 
both parties hereto.” 
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. 

In support of the contention that Rubenstein was not an independent contrac- 
tor, appellant relies chiefly upon Williams v. N. C. R. Co., 157 Ky. 836, 164 S. W. 
112. It is confidently asserted that this case forecloses the question and necessi- . 
tates a ruling that Rubenstein was not an independent contractor. In the course of 
that opinion, we quoted with approval a definition of an independent contractor 
from 26 Cyc. 1546, in which it is stated: 

“The test of the relationship is the right to control. It is not the fact of actual 
interference with the control, but the right to interfere, that makes the difference 
between an independent contractor and a servant or agent.” 

[1] We did not, however, adopt this as the only infallible test, as counsel as- 
sume and assert, for the determination of whether or not an employee is an inde- 
pendent contractor or a servant. This excerpt is not the whole of our quotation, nor 
of the test as therein stated, neither is it by itself a correct statement of the rule, 
since it is not the right of interference by the owner which renders the employee a 
servant, but only the right to interfere with the means to be employed, and not as 
to the result of the work. This is clearly stated in that part of our quotation from 
Cyc. in the Williams Case, to which appellant does not refer, and which reads: 

“To enlarge the test is whether the employee represents his employer as to the 
result of the work only, or as to the means as well as the result. If the employee 
is merely subject to the control or direction of the owner or his agent as to the re- 
sult to be obtained, he is an independént contractor. If the employee is subject to 
the control of the employer as to the means, he is not an independent contractor.” 

It then does not follow that because the contract provides: 

“No member whatsoever, except committee appointed, will have any right to in- 
spect books or in any way to interfere with the management or direction of the 
contest,’ ; 
—that Rubenstein was not an independent contractor, as is the contention, even if it 
be conceded that this provision necessarily implies a right upon the part of the com- 
mittee to interfere with the management or direction of the contest, unless that right 
of interference refers to the means to be employed rather than result to be obtained. 

[2] The contract expressly provides that Rubenstein is to have complete charge 
of managing and directing the contest, and then provides for the appointment of 
the coinmittee referred to above— 

“to assist party of the first part, with power to sign contracts and any other papers, 
so forth, in behalf to be signed for said contract.” 

Reading these several provisions together, we think it is reasonably clear that 
Rubenstein was given complete charge of the contest, and that the committee was 
appointed simply to assist him, and with power only to sign any contract or other 
papers for the lodge that might be required, and to inspect Rubenstein’s books. This 
certainly did not give the committee the right to interfere in any way with the means 
adopted by Rubenstein in managing and conducting the contest, but gave the com- 
mittee only such rights as werg deemed necessary for the accomplishment of the 
desired end. Nor do the provisions of the contract that Rubenstein must “give his 
time to the contest, turn in all money received by him daily, and not make any debts 
without the consent of the party of the second part,” manifest a right upon the part 
of the owner or its committee to interfere with the means to be employed by Ru- 
benstein in accomplishing the desired end. And we are clearly of the opinion, under 
the test approved in the Williams Case, which is reaffirmed, that Rubenstein was an 
independent contractor and not in the assured’s “service or employment” as those 
terms are employed in the policy of insurance. 

There is no resemblance whatever between the contract here and the one in- 
volved in the Williams Case, when considered as a whole, as they must be to cor- 
rectly understand their parts. Rubenstein was employed simply to conduct a con- 
test in his own way, and without directions from appellee as to any of the means to 
be employed. In the Williams Case, Alexander was employed by the National Cash 
Register Company as its local agent to transact its business from day to day, as it 
might direct. The fact that in that contract Alexander was to devote all of his 
time to his employer’s service was referred to:in connection with the other provi- 
sions of his contract as an evidence that the relationship of master and servant ex- 
isted, as was also the fact that Alexander was paid for his services on a commis- 
sion basis, but the contracts and the services in the two cases are so essentially dif- 
ferent that we think it is clear, despite some similar provisions in the contracts, that 
Alexander was a servant, but that Rubenstein was an independent contractor. 
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Much stress is also laid upon the provision in the contract that Rubenstein was 
not to make any debts without the consent of the owner. -Conceding that such a 
provision in the contract ordinarily implies a recognition of agency, we think such 
an implication is refuted here by the contract as a whole, and that it was inserted 
in the contract, obviously drawn by an unskilled person, simply to make it clear 
beyond dispute that Rubenstein was not an agent or employee of the insured, with 
power to render it responsible for any indebtedness he might create in conducting 
the contest. The case of Williams v. N. C. R. Co, supra, is but one of many cases 
from this court dealing with the question of whether an employee was an independ- 
ent contractor or a servant. Various tests have been applied in the different cases. 
In Employers’ Indemnity Co. of Philadelphia v. Kelly Coal Co., 149 Ky. 712, 149 
S. W. 992, 41 L. R. A. (N. S.) 963, the following statement from Wood on Master 
and Servant, 317, was quoted with approval: 

“The real test by which to determine whether a person is acting as a servant 
of another is to ascertain whether, at the time when the injury was inflicted, he was 
subject to such person’s orders and control, and was liable to be discharged by him 
for disobedience of orders or misconduct.” 

It was said in the same case: 


“That the real test is whether or not the person employed is acting for or in 
place of his employer, and in his absence in accordance with and representing the 
latter’s will, and not his own.” 


In Carter Coal Co. v. Howard, 169 Ky. 87, 183 S. W. 244, the question was 
whether one Penland was an independent contractor of the coal company, and the 
court said: 

“If, under the contract between the coal company and Penland, the coal com- 
pany had no control nor direction over the work, except to see that it was done 
properly and according to contract, and Penland used his own judgment and methods 
in the execution of the work, then Penland was an independent contractor. On the 
other hand, if, under the contract, the coal company had the right to control and 
direct the details of the work and the manner in which it should be done, and Pen- 


land, in carrying out the contract, was at all times subject to its orders, he was not 
an independent contractor.” 


In McCoy v. Griffith, 196 Ky. 406, 244 S. W. 871, the following was quoted 
with approval from 18 R. C. L. 490: 

“The essential elements are that the master shall have control and direction, 
not only of the employment to which the contract relates, but of all of its details, 
and shall have the right to employ at will and for proper cause discharge those who 
serve him. If these elements are wanting, the relation [of master and servant] 
does not exist.” 

There is no trouble, however, with the law, or any essential differences in these 
variant statements of the test to determine the relationship existing, which are vari- 
ant simply because of an effort to state the rule for a test in terms applicable to the 
particular case. Under any of these differently expressed tests, we think Ruben- 
stein was an independent contractor. 

Several minor contentions are briefly argued by counsel for appellant, which we 
do not regard as tenable or of sufficient importance to discuss. 

Judgment affirmed. 

es 


STANDARD AUTO INS. ASS’N v. HENSON. 
(Court of Appeals of Kentucky. Dec. 4, 1923.) 
256 Southwestern Reporter, 414. 


2. INSURANCE—INSURER HAS RIGHT TO RELY ON INFORMATION 
OBTAINED FROM INSURED. 


An insurer is not presumed to have sufficient information in reference to an 
automobile upon which insurance is sought to enable it to determine if it is a suitable 
risk, and it is proper for it to secure such information from the insured and to rely 
on the representations he makes, and, if untrue and material or fraudulent, he should 
be held accountable therefor, even to the extent of avoiding the policy. 

(For other cases, see Insurance, Dec. Dig. § 280.) 
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3. INSURANCE--KNOWLEDGE OF INSURER; INSURER COGNIZANT OF 
eae CANNOT RELY ON UNTRUE STATEMENTS IN APPLICA- 
N. 

If insurer of automobiles, with full knowledge of all the essential facts, accepts 
premium, and treats insured as a policy holder before a loss, it will be presumed to 
have waived forfeiture provisions respecting representations in application, and will 
not be heard to say that the policy is void on the ground of representations, if the 
insured acted in good faith. . 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—KNOWLEDGE OF AGENT AS TO FACTS KNOWLEDGE 
OF COMPANY. 

An agent of an automobile insurer in filling out an application represents it, 
and not the applicant, and his knowledge as to the model and year of the car is 
knowledge of the company, especially where he fills out the application from his own 
information, and it is signed by the applicant in good faith, and without an intention 
to deceive. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 

5. INSURANCE — RECIPROCAL ASSOCIATION HELD NOT EXEMPTED 
FROM STATUTES RELATING TO EFFECT OF WARRANTIES AND 
REPRESENTATIONS; “EXCHANGE.” 

Ky. St. § 743m12, providing that no law relating to insurance shall apply to the 
exchange of reciprocal indemnity contracts, means that the restrictions and limita- 
tions placed by the laws upon the issuance and delivery of other forms of insurance 
shall not apply to the “exchange,” that is to the “issuance” and “delivery,” of this 
form of insurance, and does not affect the application to such contracts of sections 
639, 679, relating to effect of representations and warranties. 

(For other cases, see Insurance, Dec. Dig., § 250[2].) 

7. INSURANCE—INSTRUCTION AS TO FALSE STATEMENTS IN AP- 
PLICATION HELD ERRONEOUS. 

In action on fire policy for loss of automobile, an instruction requiring the jury 
to believe that statements in application were untrue and fraudulent and material was 
erroneous, since to constitute a defense it was only necessary for such representa- 
tions to be untrue and either material or fraudulent, 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Appeal from Circuit Court, McCracken County. 


Action by Jack Henson against the Standard Auto Insurance Association. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 


Eaton & Boyd, of Paducah, for appellant. 
Mocquot, Berry & Reed, of Paducah, for appellee. 


McCanonigss, J. Appellant is a reciprocal insurance association, and the Bainan- 
Phillipi Company is its attorney in fact. Its agent at Paducah at the time of the 
transaction herein was Jack Shepherd. 

In February, 1921, through the above agent, appellant issued to appellee, Henson, 
a 12-month policy for the sum of $700 on a second-hand Studebaker automobile. 
This machine was destroyed by fire in the month of May of that year, and, the 
company declining to pay the policv. Henson brought suit thereon, 

The defense was that Henson in the written application for insurance falsely 
and fraudulently stated that the machine was a 1916 model, the motor number 80256 
and that its actual second-hand cost in October, 1920, was $700; that in fact and 
truth the model year was 1915, motor number 30256, and the cost to plaintiff the 
sum of $450, and that, if it had known those facts, or any of them, it would not have 
issued the policy; that by its terms such representations were warranties, and 
voided the policy. 

The reply pleaded an estoppel to the forfeiture. The defendant assumed the 
burden, and at the conclusion of all the evidence asked for a peremptory instruction 
in its favor, which was refused. A verdict was rendered in favor of plaintiff for 
$660, and defendant appeals, insisting that the verdict was excessive, that it is not 
sustained by sufficient evidence, that the court erred in the admission and exclusion 
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of evidence, that the instructions were erroneous, and that it erred in not per- 
emptorily instructing the jury to find for it. 

The evidence of appellant’s officers is to the effect that the policy was issued on 
the faith of the representations made in the application; that a stolen auto is traced 
by the motor number, and it would not issue a policy at all if it had reason to believe 
that the motor number was incorrectly stated; that the model year shows the age 
and largely regulates the price of second-hand machines, and is to be considered in 
determining their condition; that in no event does it insure a second-hand machine 
for more than it cost; and that it would not have issued the policy if these facts or 
any of them had been truthfully stated in the application, 

The plaintiff testified that he purchased the machine in October, 1920, paying 
therefor $450, that he stored it in the C. & G. Garage, which was operated by Jack 
Shepherd, who was agent for defendant; that Shepherd on a number of occasions 
solicited him to take out a policy of insurance on the car, and that he finally applied 
for same; that Shepherd filled out the written application from his own knowledge, 
and that he signed it; that he (plaintiff) did not know the motor number, and 
Shepherd took a searchlight and went into the garage where the macchine was stored 
and examined it, and in that way securd the information and wrote the number in 
the application; he did not know the model year, but Shepherd was familiar with the 
make of the machine, and could tell the model vear from the motor number; that he 
bought it for a 1916 model, and so told Shepherd, but relied on him to state the year 
correctly, and that Shepherd wrote the same in, and did not ask him, and he did 
not tell him, the cost of the car, but that Shepherd told him that he could give him 
$700 insurance, and that he told him that “was plenty,” and that Shepherd then 
wrote it up, and he signed it and paid the premium to Shepherd, who-sent the applica- 
tion off, and the policy came back. Shepherd was not introduced as a witness, and 
the evidence for the plaintiff was undenied, and there is nothing to indicate that he 
practiced any decention. 

[1] It is insisted that all prior agreements and understandings were merged in 
the written application and policy, and the two writings formed the contract between 
the parties; that the terms of neither can be varied by parol evidence, and therefore 
this evidence was inadmissible. This is a sound rule, but in a majority of the courts 
it is held that, where a condition provides a forfeiture for its violation, a waiver of 
the forfeiture or an estoppel to rely on such may be proven by parol evidence. 

[2] The conditions are that if certain material representations are untrue the 
policy will be void, or if untrue and fraudulent the same result will follow, regardless 
of their materiality. The insurer is not presumed to have sufficient information in 
reference to the article upon which the insurance is sought to enable it to determine 
if it is a suitable risk; therefore it is eminently proper for it to secure such infor- 
mation from the insured and to rely on the representations he makes, and if untrue 
and material or fraudulent he should be held accountable therefor, even to the extent 
of avoiding the policy. 

[3] But if the insurer is fully cognizant of all the facts, we cannot say as a 
matter of law that it relies on the statements in the application; in other words, if 
with full knowledge of all the essential facts it accepts the premium and treats the 
insured as a policy holder before a loss, it will be presumed to have waived the for- 
feiture provisions, and therefore will not be heard to say that the policy is void on 
that ground, if the insured acted in good faith, even though in some material re- 
spects the statements in the application were untrue. 

[4] In determining this question the courts have generally held that an agent of 
the insurer in filling out an application represents it, and not the applicant, and that 
his knowledge is the knowledge of the company, especially where the agent of the 
insurer fills out the application from his own information, and it is signed by the 
applicant in good faith, and without an intention to deceive. AZtna Life Insurance 
Co. v. Howell, 107 S. W. 294, 32 Ky. Law Rep. 939; Continental Fire Insurance 
Co. v. Stunston & Co., 100 S. W. 338, 30 Ky. Law Rep. 1176; Crawford’s Adm’r v. 
Travelers’ Insurance Co., 124 Ky. 733, 99 S. W. 963, 30 Ky. Law Rep. 943, 124 Am. 
St. Rep. 425; Masonic Life Ass’n of New York v. Robinson, 149 Ky. 80, 147 S. W. 
882, 41 L. R. A. (N. S.) 505; Id., 156 Ky. 371, 160 S. W. 1078; Cooley’s Law on 
Insurance, vol. 2, p. 2558. 

It is argued: 
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(a) That the above decisions are based on section 639, Ky. Statutes, which in 
part reads: 

“All statements or descriptions in any application for a policy of insurance shall 
be deemed and held representations and not warranties; nor shall any misrepresen- 
tations, unless material or fraudulent, prevent a recovery on the policy.” 

(b) That as a reciprocal association it is exempted from the provisions of this 
section, as well as from those of section 679, which forbids the introduction in evi- 
dence of the written application unless a copy of it is in some way made a part of 
the policy, and therefore this case is to be distinguished from those cited supra. Sec- 
tions 743m1 to 743m12, Ky. Statutes, relate to the organization, conduct, control, and 
regulation of such companies, subsection 12 being relied on bv appellant. Subsection 
1 of that act provides: 

“(ndividuals, partnerships and corporations of this commonwealth, hereby des- 
ignated subscribers, are hereby authorized to exchange reciprocal or interinsurance 
contracts with each other or with individuals, partnerships and corporations of other 
states and countries providing indemnity among themselves from any loss which may 
be insured against under other provisions of the laws, excepting life insurance.” 

Subsection 12 provides: 

“Except as provided in this section (section 743m1 to 743m12, inclusive), no law 
in this commonwealth relating to insurance shall apply to the exchange of such 
indemnity contracts.” 

In elaboration of its contention appellant insists that all policy holders in a re- 
ciprocal insurance association are members, and each one is an integral part thereof, 
and as such is presumed to know the rules and regulations of the association as well 
as the conditions that no profit is earned and the insurance is carried at cost; that 
by the provisions of subsection 12, supra, the Legislature intended to relieve such 
associations from the limitations of sections 639 and 679, supra; that this would 
leave them subject to the common law, and under the common law any misrepre- 
sentation voids the policy, whether material or not. We might suggest that the same 
questions were raised by the same appellant in a similar case presenting almost 
identically the same issues of fact and decided adversely to appellant’s contention, 
the court saying: 

“We can see no reason why the general laws of Kentucky should not apply to 
the appellant association, although it is argued in brief of appellant that it does not.” 
Standard Auto Insurance Ass’n v. Russell, 199 Ky. 470, 251 S. W. 628. 

While not further elaborated in that case the broad principle laid down was de- 
cisive of the questions involved therein, and it would seem is of controlling force 
in this. 

Were it a matter of first impression it is evident that the Legislature did not 
intend this statute to embrace all the law relating to such associations as an unit, 
and by its enactment to abrogate and set aside all the common law and to repeal all 
other statutes, including rules of evidence and other matters regulating insurance upon 
such property, in so far as these associations are concerned; hence it must have been 
intended to apply to some particular feature of this form of insurance. 

The appellant seems to distinguish between the statutes and the common law, 
and assumes that the legislative intent was to withdaw all other statutory regulations 
from this form of contract, and leave it to be construed and controlled by the rules 
of the common law; but there is nothing in the act itself that indicates such intent, 
the language being: 

“Except as provided in this section [743m] to 743m12, incusive] no law in this 
commonwealth relating to insurance shall apply to the exchange of such indemnity 
contracts.” 

Surely the common law, where applicable, is as much a part of the law in this 
state as is any statute, and no such distinction can be drawn. 

[5] A reference to the two sections quoted supra and to the entire act (sections 
743m1 to 743m12) indicates that the word “exchange” as used therein means that 
the classes of persons therein named may issue and deliver to each other, and to 
others of the same class, reciprocal or interinsurance contracts, and the restrictions 
and limitations placed by the insurance laws of the state upon the issuance and 
delivery of other forms of insurance shall not apply to the “exchange,” that is issu- 
ance and delivery, of this form of insurance. This may be a narrow construction 
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of the word “exchange,” but it renders the act consistent, and we have seen that a 
broader construction makes it unreasonable, and on the whole it seems to us that 
this was the legislative intent. As neither section 639 nor 679 has any application to 
the “exchange,” that is, issuance and delivery, of such contracts they are unaffected 
hy subsection 12 of section 743m. It follows that the court did not err in permitting 
parol evidence on the question of waiver, or in overruling appellant’s motion for a 
peremptory instruction. 

[6, 7] In the instruction given the court assumed the measure of damage to be 
the amount of the policy less $34 salvage. This was error, as the policy provided 
that the association should not be liable beyond the actual cash value of the prop- 
erty destroyed, and, as there was an issue in the pleadings as to the value of the 
machine, and no evidence introduced, the issue of value should have been incor- 
porated in the instruction. Further, the jury were required to believe that the state- 
ments in the application were untrue and fraudulent and material. This was also 
error. ‘To constitute a defense it was only necessary for such representations to be 
untrue and either material or fraudulent. Of course, if the written application was 
inadmissible in evidence, this error would not be prejudicial, but, as that question 
has not been raised, and as the case must be reversed for the other error in the in- 
struction, we refrain from discussing this. 

Wherefore judgment is reversed, and cause remanded for proceedings consistent 
with this opinion. 

a 


DUFRESNE v. MARINE INS. CO. (No. 23535.) 
(Supreme Court of Minnesota. Dec. 21, 1923.) 
196 Northwestern Reporter, 560. 
(Syllabus by the Court.) 


1. INSURANCE — APPRAISAL; EVIDENCE HELD TO SUSTAIN FIND- 
ING THAT APPRAISAL UNDER AUTOMOBILE THEFT POLICY 
WAS WITHOUT NOTICE TO INSURED. 

An insurance policy provided that, in case of loss by theft of the automobile 
covered, if the parties could not agree on the amount, there should be an appraisal 
thereof by three disinterested persons. ‘An appraisal was had without notice to or 
knowledge of the insured. In this action to set aside the award and to recover the 
loss it is held: 

That the evidence sustains the finding that there was no notice given plaintiff 
of the meeting of the appraisers and that he intended to be present and offer evi- 
dence, but was not afforded the opportunity. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

2. INSURANCE — NOTICE; LOSS APPRAISED UNDER AUTOMOBILE 
THEFT POLICY WITHOUT NOTICE TO INSURED SET ASIDE EX- 
CEPT WHERE EXPERTS SELECTED OR HEARING WAIVED. 

In such appraisals the parties are entitled to a hearing and an opportunity to 
present evidence, and one made in violation of this right should be set aside, ex- 
cept where it is shown that the appraisers were selected as experts to make the ap 
praisal entirely upon their own knowledge and skill, or else that the party attack- 
ing the award waived a hearing. 

(For other cases, see Insurance, Dec. Dig. § 572.) 


3. INSURANCE — EXPERTS; EVIDENCE INSUFFICIENT TO SUSTAIN 
FINDING THAT APPRAISAL OF LOSS WITHOUT NOTICE TO IN- 
SURED WAS WITHIN EXCEPTION AS TO APPRAISAL BY EX- 
PERTS OR ON WAIVER OF NOTICE. 

The evidence does not bring the appraisal within either exception. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4. INSURANCE—PROOF OF LOSS; INSURER INSISTING ON VALIDITY 
OF AWARD WAIVES INFORMALITY IN PROOF OF LOSS AND 
RIGHT TO ANOTHER APPRAISAL. 

By insisting upon the validity of the award both before and after suit defend 
ant waived informality in the proof of loss and the right to another appraisal. 
(For other cases, see Insurance, Dec. Dig. §§ 561, 576[3].) 
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(Additional Syllabus by Editorial Staff.) 
7. INSURANCE — FACE VALUE RECOVERY UNDER AUTOMOBILE 

THEFT POLICY HELD NOT EXCESSIVE. 

A recovery under an automobile theft insurance policy for its face value held 
not excessive, in view of evidence that when the insurer wrote the insurance it had 
information as to the model of the automobile, factory price, and the price paid by 
insured, on the basis of which insurer accepted premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Stearns County; John A. Roeser, Judge. 

Action by J. H. Dufresne against the Marine Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 


Harold G. Simpson and Paul S. Carroll, both of Minneapolis, for appellant. 
Stewart & Stewart, of St. Cloud, for respondent. 


Hott, J. Plaintiff's automobile was insured by defendant against theft. It 
was stolen. The policy provided for an appraisal of the loss by three disinterested 
persons, one to be named by the assured, one by the assurer, and the two to name 
a third. This was done. The appraisers met and determined plaintiff’s loss to be 
$000. Plaintiff was not informed of the meeting and was not present or represented 
thereat. He sued asking that the award be set aside upon the ground, among others, 
that he had had no opportunity to present his case to the appraisers, and also that 
he recover the actual loss sustained. The amount of the loss was submitted to a 
jury. Their verdict was $1,200, the amount for which the car was insured. The 
court made findings setting aside the award and directing judgment to be entered in 
favor of plaintiff for $1,200, the loss as fixed by the jury. Defendant appeals from 
the judgment. 

The main controversy centers around the validity of the appraisal. Defendant 
contends that the appraisers selected were experts who could decide the amount of 
the loss without notice to the parties or a hearing, and, even if not so, that the 
plaintiff waived notice and a hearing before the appraisers. Admittedly he was not 
present. He lived in St. Cloud; the appraisers, in Minneapolis. The law appears 
to be well settled that in appraisals under the provisions of insurance policies the 
parties are entitled to be heard and to an opportunity to present evidence. Schrei- 
ber v. German Am. Hail Ins. Co., 43 Minn. 367, 45 N. W. 708; Mosness v. German 
Am. Ins. Co., 50 Minn. 341, 52 N. W. 932; Janney, Semple & Co. v. Goehringer, 52 
Minn. 428, 54 N. W. 481, approving the rule stated in Wood v. Helme, 14 R. I. 
325; Schoenich v. Am. Ins. Co., 109 Minn. 388, 124 N. W. 5; Am. Central Ins. Co. 
v. District Court, 125 Minn. 374, 147 N. W. 242, 52 L. R. A. (N. S.) 496; Carlston 
v. St. Paul Fire & Marine Ins. Co., 37 Mont. 118, 94 Pac. 756, 127 Am. St. Rep. 715, 
and A£tna Ins. Co. v. Jester (37 Okl. 413, 132 Pac. 130) as reported and annotated 
in 47 L. R. A. (N. S.) 1191. In McQuaid Market House Co. v. House Ins. Co., 
147 Minn. 254, 180 N. W. 97, it was said that an appraisement under a policy such 
as this “take the form of the common-law arbitration, and the procedure of inquiry 
and investigation, together with the award and its contents, are governed by the 
general rules of law upon that subject.” And certainly under common-law rules 
relating to arbitration the parties are entitled to notice and an opportunity to be 
heard, as is also indicated in the opinion just quoted from. See, also, 2 R. C. L 
379, and Morse on Arbitration and Award, p. 117. Defendant does not dispute this 
general rule, but contends this case falls within an exception, namely, where persons 
are so clearly selected as appraisers because of the expert knowledge and skill pos- 
sessed by them concerning the subject to the appraisal that it is apparent that the 
parties intended to rely entirely upon their personal knowledge, investigation, and 
judgment. In Continental Ins. Co. v. Garrett, 125 Fed. 589, 60 C. C. A. 395, the 
rule is thus stated: 

“If the character of the matter submitted and * * * arbitrators chosen is 
such as to justify an inference that the appraisers were selected to act as experts, 
and adjudge the matter from their own knowledge, it is not essential that notice shall 
he given or evidence heard unless the submission so provides.” Morse on Arbitra- 
tion and Award, p. 143. 

[1-3] But, since the universal idea of a proper determination of a controverted 
matter between man and man rests upon a fair hearing of both sides, it would seem 
to follow that an arbitration without such hearing should not be upheld, unless it 
satisfactorily is made to appear either that a hearing was not contemplated or else 
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that it was waived. The court expressly found that plaintiff did not waive notice of 
the hearing, and that he expected and intended to be present and give evidence, but 
was prevented from attending and presenting his evidence because of lack of notice 
and knowledge of the meeting of the appraisers. The finding is sustained, we 
think. The claim cannot be successfully maintained that this is a case where no 
hearing was contemplated either because of the character of the subject to be ap- 
praised or because of the expert qualifications of the appraisers selected. Two of 
the appraisers had never seen the automobile. It could not be produced. They 
could therefore act only upon information obtained from others. And naturally, in 
such a case, the owner who has sustained the loss should have an opportunity to 
adduce evidence as to the value and qualities of the article. There is nothing in 
the appraisal clause of the policy indicating the selection of experts or negativing 
a hearing of the parties. Some of the cases cited by defendant do not at all support 
the contention that a hearing was unnecessary in the instant case. In Vincent v. 
German Ins. Co., 120 Iowa, 272, 94 N. W. 458, plaintiff was asked by one of the 
arbitrators to attend, but refused. This, of course, was a waiver of formal notice. 
In Hall v. Norwalk Fire Ins. Co., 57 Conn. 105, 17 Atl. 356, the arbitrators were 
selected because of their expert knowledge, and, moreover, it was found that plain- 
tiff accompanied them during examination and investigation of the building, par- 
tially destroyed, and gave information concerning it. The same situation appeared 
in Liverpool & London & Globe Ins. Co. v. Goehring, 99 Pa. 13. The architect for 
the construction of the building was selected to settle a dispute concerning extra and 
omitted work between the owner and contractor in Wiberly v. Matthews, 91 N. Y. 
048, and in good reason it was contemplated that he should determine the matter 
upon his own judgment and without a hearing. The same is equally clear in Cobb 
v. Dolphin Mfg. Co., 108 N. Y. 463, 15 N. E. 438. The case of Home Ins. Co. v. 
Walter (Tex. Civ. App.) 230 S. W. 723, supports defendant, but we are not willing 
to follow that decision. 

|4-6] The technical objection is made that sworn proof of loss had not been 
presented, and this was a condition precedent to suit by the terms of the policy. 
Full proof of loss was furnished. It was signed by plaintiff, but not verified, as 
required by the policy. It was accepted and retained by defendant without objec- 
tion. Thereby verification was waived. Both parties relied on its sufficiency, the 
appraisers were selected, and an appraisal was had. This waived any defect in the 
proof of loss. Jacobs v. St. Paul Fire & Marine Ins. Co., 86 Iowa, 145, 53 N. W. 
101. No question is made of the theft of the car, or its loss. Defendant has at all 
times insisted on the validity of the award as made. Neither prior to suit nor since 
has there been a request for a new appraisal by it. In that situation, when the ap- 
praisal was set aside, a recovery for the loss was proper without regard to whether 
or not the conditions subsequent to loss had been complied with by the insured. De- 
fendant has taken the precise course taken by the insurer in Levine v. Lancashire 
Ins. Co., 66 Minn. 138, 68 N. W. 855, where it was said that the insurer’s conduct 
after the insured rejected the award “clearly constituted a waiver of the right to a 
new appraisement. Not only did it never ask for nor suggest a new appraisement, 
but in its communications with plaintiffs it expressly insisted on the award already 
made, and notified them that any claim under the policy must be on that basis and 
no other. It took the same position in its answer.” So did dedfendant here. The 
insistence upon a binding award for a loss necessarily admits that all which is to 
be performed by the other party wp to such award has been fully performed. That 
must include proper proof of loss. See. also, Christianson v. Norwich Union Fire 
Ins. Soc., 84 Minn. 526, 88 N. W. 16, 87 Am. St. Rep. 379; Produce Refrigerating 
Co. v. Norwich Union Fire Ins. Soc., 91 Minn. 210, 97 N. W. 875, 98 N. W. 100. 

The complaint having alleged an invalid appraisal, and the answer insisting on 
its validity, there was no departure by the reply alleging a waiver of a sworn proof 
of loss, pleaded in the answer as a condition precedent to suit. 

[7] The verdict is assailed as excessive. There was evidence that the car was 
worth more than the sum fixed by the jury, also much less. In that situation it was 
solely for the jury to settle the amount. When the policy was issued, the defendant 
had information as to the model of the car, the factory price, and the price paid by 
plaintiff. This was incorporated in the policy as a warranty. There is no claim 
that it was false. Defendant saw fit to insure the car for $1,200 and accept a pre- 
mium upon that basis of value. The “blue book” was no doubt as available to de- 
fendant then as after loss to ascertain the secondhand values of automobiles. The 
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jury cannot be severely censured for adopting the value upon which the premium 
was accepted. 

There is nothing in the record to indicate that the price of automobiles at St. 
Cloud is materially different from that at Minneapolis; hence no reversible error 
in the charge in respect to the place of valuation of the loss. 

The above considerations dispose of the merits of the appeal, and must result in 
an affirmance. It is therefore not necessary to discuss other assignments of error. 

Judgment affirmed. 


a a De 


HUGHES v. HARTFORD FIRE INS. CO. (No. 3375.) 
(Springfield Court of Appeals. Missouri. Jan. 7, 1924. Rehearing Denied Jan. 23, 
1924 


257 Southwestern Reporter, 500. 
INSURANCE—MISREPRESENTATION IN APPLICATION AS TO YEAR 

OF MANUFACTURE OF INSURED AUTOMOBILE HELD TO AVOID 

FIRE POLICY. 

Where the rate per hundred and the amount of fire insurance on an automobile 
were dependent upon the year of manufacture, a misrepresentation in the application 
as to the year of manufacture invalidated the policy, though the agent who took the 
application had a book from which the true model might have been ascertained from 
the information obtained from the motor number, etc., notwithstanding valued policy 
provision of Rev. St. 1919, § 6239. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


Appeal from Circuit Court, Iron County; E. M. Dearing, Judge. 

Action by William L. Hughes against the Hartford Fire Insurance Company 
Judgment for plaintiff, and defendant appeals. Reversed. 

Leahy, Saunders & Walther, of St. Louis, and J. P. Cayce, of Farmington, for 
appellant. 

W. A. Brookshire, of Farmington, for respondent. 

Braptey, J. This is a suit on a fire insurance policy. Plaintiff recovered and 
defendant appealed. 

The policy was issued on April 4, 1921, for the period of one year, in the sum of 
$2,500 on a Hudson automobile. The car was destroyed by fire on April 20, 1921. 
Proofs of loss were made and payment demanded. Defendant declined to pay, and 
this suit followed. 

The defense is material misrepresentations which defendant contends rendered 
the policy void. It is alleged that plaintiff made false representations in three parti- 
culars: (1) That he misrepresented the amount he paid for the car; (2) represerted 
that he bought the car new, when such was not true; (3) represented that the car 
was a 1919 model, meaning that it was manufactured in 1919, when in fact it was 
manufactured in 1917. 

The following appears in the policy under warranties: 

“Fhe following is the description of the automobile: Year—1919; model —— 
tradename—Hudson; type of body—cabriolet ; factory or serial No.—27523: motor 
No.—H. 72279; Adv. H. P. ——; No. of Cyl'ds list price—$3,100. The facts 
with respect to the purchase of the automobile are as follows: Purchased by the as- 
sured—month, May; year, 1920; new or secondhand, new. Actual cost to assured, 
including equipment, $3,100.” 

The agent who wrote the policy testified that the information stated, supra, 
concerning the car, ete. was obtained from plaintiff, while plaintiff testified that 
the agent examined the car and drew his own conclusions, and that he did not mis- 
represent anything. As to the year or model, plaintiff testified that he told the agent 
he did not know what the model was. Plaintiff traded a Hudson speedster, which 
he purchased new in May, 1920, for the car in question. He gave for the Hudson 
speedster 25 shares of stock of the par value of $100 each in the Automobile Spe- 
cialties Company. The stock had no market value, but it appears that the list price 
of the Hudson speedster was $2,620 in May, 1920, when plaintiff purchased. So it 
appears that the cost of the car to plaintiff, that it was new when purchased by him. 
and the year of its manufacture are misrepresented.in the policy. The rate per 
hundred on a 1918 model would have been considerably higher, and the amount of 
insurance considerably less, than on a 1919 model. 
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Plaintiff cannot recover because of the misrepresentation as to the year of manu- 
facture or model appearing in the policy, therefore, it will not be necessary to con- 
sider the effect of the other misrepresentations. It does not appear on what theory 
the trial court found in favor of plaintiff, but we infer from the oral argument, and 
from the briefs, that it was on the theory that defendant was bound by the valued 
policy provision of our statute. Section 6239, R. S. 1919. Since this cause was tried 
below, a very similar case has been determined by the Kansas City Court of Ap- 
peals. Bushong v. Security Ins. Co., 253 S. W. 175. In that case payment was re- 
fused, because the car destroyed by fire was a 1916 model instead of a 1918 model 
as represented in the application. There, as here, there was a conflict in the evi- 
dence as to what was said between the owner and insurance agent when the policy 
was written. The court there ruled that the written contract, the policy, must have 
embodied all the material facts discussed in the preliminary talk. There, as here, 
the misrepresentation as to the year of manufacture, spoken of as the model, ap- 
peared in the policy under warranties. There, as here, the rate per hundred and 
the amount of insurance were dependent upon the year of manufacture. In the Bush- 
ong Case the court ruled that there was no insurance issued on the car destroyed. 
and that recovery could not be had. In that case, as here, the agent had a book 
from which the true model might have been ascertained from the information ob- 
tained from the motor number, etc. The contention there and here was that it was 
the duty of defendant through its agent to ascertain the true model from the inform- 
ation obtained. But the court ruled against this contention because of the warranty 
that the car was a 1918 model. 

In the case at bar it appears that the premium was tendered back. In all re- 
spects the instant case is on all fours with the Bushong Case. On the authority of 
that case, and cases there cited, we hold that the policy issued on plaintiff’s car was 
void, and that he cannot recover. 

The judgment should be reversed; and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 

———__ - 


RICKS v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. (No. 18037.) 
(St. Louis Court of Appeals. Missouri. Nov. 6, 1923. Rehearing Denied Nov. 23, 
1923.) 


254 Southwestern Reporter, 414. 
1. INSURANCE—DAMAGES; WHETHER INSURED AUTOMOBILE WAS 

A TOTAL LOSS HELD FOR JURY. 

On evidence warranting the inference that nothing remained of insured auto- 
mobile which had any substantial value, held, that whether the car was a total loss 
was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE—REFUSAL TO PAY MUST BE WILLFUL AND WITHOUT 

REASONABLE CAUSE. 

For insurer to be penalized for vexatious refusal to pay a loss, the refusal must 
be willful and without reasonable cause, as the facts appear to a reasonable and 
prudent person at such time. . 

(For other cases, see Insurance, Dec. Dig. § .602.) 


3. INSURANCE—PENALTY; INSTRUCTION AUTHORIZING A PENALTY 
FOR FAILURE TO PAY LOSS COVERED BY INSURANCE HELD NOT 
ERROR AND NOT PREJUDICIAL, 

An instruction that if insurer had vexatiously, and without reasonable cause, 
refused to pay plaintiff’s loss, the jury might award the statutory penalty, was not 
erroneous, as authorizing a penalty without a showing that refusal was willful and 
without reasonable cause, but, if open to criticism, it was not reversible error, where 
plaintiff's evidence showed that insurer’s refusal to pay was willful and indicated 
that insurer had no reasonable ground therefor, and insurer offered no testimony 
touching the matter. : 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Appeal from Circuit Court, Montgomery County; Ernest Gantt, Judge. 

“Not to be officially published.” 

Action by Eugene Ricks against the National Fire Insurance Company of Hart- 
ford, Connecticut. Judgment for plaintiff, and defendant appeals. Affirmed. 


43 Vol. LXII, 
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Leahy, Saunders & Walther, of St. Louis, for appellant. 
E. P. Rosenberger, of Montgomery, and John L. Burns, of Troy, for respondent. 


ALLEN, P. J. [1] This is an action upon a policy of fire insurance issued by 
the defendant insurance company to the plaintiff on November 16, 1920, insuring 
plaintiff's automobile against loss or damage by fire to the amount of $250 for a 
period of one year. On April 3, 1921, the automobile was burned, resulting in the 
loss for which plaintiff sues. The trial, before the court and a jury, resulted in a 
verdict for plaintiff for $250, together with $40 as damages and an attorney’s fee 
of $150 as for defendant’s vexatious refusal to pay the loss. Thereafter plaintiff 
remitted $15 of the damages allowed as for defendant’s vexatious refusal to pay, 
and judgment was entered for plaintiff in the sum of $425, from which the defend- 
ant prosecutes this appeal. 

The evidence for plaintiff shows that the automobile, a “Chevrolet,” was burned 
on a country road about one and one-half miles from Troy, Mo., the place of plain- 
tiff’s ‘residence. It appears that one Hasselfeld, who was contemplating making a 
trade with plaintiff for the automobile, was driving it at the time, accompanied by 
his brother-in-law, one Dunard, the only other occupant thereof, and that after dis- 
covering the fire and unsuccessfully attempting to extinguish it they abandoned the 
automobile and returned to Troy. Later that evening plaintiff and Hasselfeld, it is 
said, returned to the scene of the fire and examined what remained of the automo- 
bile. Testifying in regard thereto, plaintiff said: 

“Tt looked like a pile of tin and some scraps of iron sticking up in it.” 

When asked what was burned about the automobile, he said: 

“Well, everything about a car that would burn was burned, the upholstering was 
all gone, and the top and all the woodwork about it, and the body was all twisted in; 
showed it had been very excessive heat.” 

Later he said: 

“Well—the condition, as I stated, it was just a pile of tin and scrap iron is about 
all there was remained of it.” 

Hasselfeld, when asked as to the condition of the automobile after the fire, said: 

“Well, we found it burned up. * * * It was burned up just as bad as any 
car I ever seen. I don’t know just how it was burned, but there was everything 
burned that could burn. * * * The two front wheels wasn’t burned, but the rest 
of them—one wheel was burned clear off, and the other one’was burned pretty bad, 
and both front wheels was burned.” i 

And he said that the tires were all burned so that they could not be used; and 
that the top and body of the car were “all burned” and “nothing but tin left.” 

One witness for plaintiff, when asked on cross-examination if there was any 
market for “burned-up automobiles,” said: 

“I think there is three or four garages there in Troy that buy up those cars. 
* * * T have known of one or two cases where they were bought; yes, sir.” 

The testimony for plaintiff is that the reasonable value of the automobile at the 
time of the fire was $250 or $275. 

There is evidence in the record towching a spare tire—a used tire—which was on 
the automobile prior to the fire and which, it is said, was removed therefrom and 
saved. However, the evidence is thdt there was no spare tire on the automobile 
when it was insured. . 

The evidence is that on April 5, 1921, plaintiff notified one Collard, an agent of 
defendant at Troy, of his loss, and that plaintiff heard nothing from the defendant 
until about ten days or two weeks later, when one Evans, a special agent of defend- 
ant, appeared at plaintiff’s place of business. Evans was called as a witness for 
plaintiff, and testified that in the presence of one Sleeth and one Watts he asked 
plaintiff if he had offered Sleeth any money to destroy his car by fire, and: that plain- 
tiff neither denied or affirmed this, but “sort of laughed it away.” And Evans said 
that at that time he, in behalf of the defendant, refused to pay the loss. In this 
connection plaintiff testified that when Evans asked him if he had made an offer to 
Sleeth to burn the car he made no immediate answer, but that shortly thereafter, 
after Sleeth had left the office, plaintiff told Evans that there was no truth in it. 

Plaintiff further testified that later he again made demand upon Collard, who at 
first told him that the matter was out of his hands, but later said he would see if 
he could get an adjustment or settlement for plaintiff, and that subsequently Collard 
told him that he could do nothing for him. Plaintiff thereupon instituted this action. 
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At the close of plaintiff's case defendant requested the court to peremptorily 
direct a verdict for it, and this being refused defendant offered no testimony. 

Appellant contends that the evidence shows that the automobile was not a total 
loss, but that salvage remained which had a value; that the measure of plaintiff's 
damage is the difference between the reasonable value of the automobile immedi- 
ately before the fire and the reasonable value thereof immediately after the fire; and 
that since there is no proof as to the value of the salvage plaintiff failed to make a 
case, and the court erred in refusing to peremptorily direct a verdict for defendant. 
But the evidence, we think, was such as to warrant a recovery by plaintiff as for a 
total loss. Viewing the evidence for plaintiff in this regard, as detailed above, in 
the light most favorable to him, we think that it warrants the inference that nothing 
remained of the insured property which had any substantial value, and defendant 
did not see fit to offer any testimony touching the matter. We consequently rule 
this assignment of error against appellant. 

[2, 3] Complaint is made of an instruction given for plaintiff on the issue of 
vexatious refusal to pay, which is as follows: 

“Tf you find for plaintiff on the policy and further find that the defendant in- 
surance company was vexatiously and without reasonable cause refused to pay plain- 
tiff’s loss, then you may in addition to the amount due on the policy and interest 
allow the plaintiff damages not exceeding 10 per cent. on the amount of the loss and 
a reasonable attorney's fee.” 

Attacking this instruction, defendant says that, before it can be penalized under 
the statute for vexatious refusal to pay the loss, it must appear “that such refusal 
was willful and without reasonable cause, as the facts appear to a reasonable and 
prudent man before the trial,’ and that the juty should be required to so find. It is 
true that, before defendant may be held liable for the penalty of the statute, it 
must appear that its refusal to pay was willful and that it was without reasonable 
cause, as the facts appeared to a reasonable and prudent person at such time. But 
it does not follow that this instruction is erroneous, or, at any rate, that it is preju- 
dicially so. The instruction does more than merely tell the jury that they must find 
that defendant vexatiously refused to pay the loss, for it requires them to find that 
defendant's refusal was vexatious and without reasonable cause. And if it be sub- 
ject to criticism it could not constitute reversible error in this case, since plaintiff’s 
evidence shows that defendant‘s refusal to pay was willful and tends to show that 
defendant had no reasonable ground therefor, and defendant stood mute and offered 
no testimony touching the matter. 

The judgment should be affirmed; and it is so ordered. 

Becker and Daues, JJ., concur. 


> > 


GANS et at. v. COLUMBIA INS. CO. 
(Supreme Court of New Jersey. Jan. 21, 1924.) 
123 Atlantic Reporter, 240. 


1. INSURANCE — “COLLISION” PROVISION IN POLICY ON FLYING 
BOAT HELD TO PERMIT RECOVERY FOR DAMAGE FROM WAVES. 
Under a policy on a flying boat covering loss or damage from “collision” with 

the earth or any object moving or stationary, insured could recover damage to the 

plane from waves after it had drifted to shore, since “collision” means “violent con- 
tact,” and the bodies need not be in motion. 

(For other cases, see Insurance, Dec. Dig. § 424.) % 

(For other definitions, see Words and Phrases, First and Second Series, 

Collision.) 


2. INSURANCE—INSURED TO HAVE BENEFIT OF ANY DOUBT IN 
MEANING OF POLICY. 
The benefit of any doubt arising from provisions of an insurance policy must be 
resolved in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Action by John Gans and others against the Columbia Insurance Company, sub- 


mitted on agreed statement of facts. Judgment for plaintiff. 
Submitted by consent before Minturn, J. , 
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Edwin B. & Philip Goodell, of Montclair, for plaintiffs. 
Wall, Haight, Carey & Hartpence, of Jersey City, for defendant. 


MintUuRN, J. The stipulation of facts upon which the case was submitted re- 
cites, inter alia, that a Curtis flying boat, of which the plaintiffs were owners, was 
proceeding under its own power, upon a trip from Daytona to Palm Beach, Fia. 
While flying over the sea near Cape Canaveral, the engine went dead, and the pilot 
determined to bring his flying boat to the water, for the puropse of making the 
necessary adjustments. Upon reaching the water the plane rested easily without any 
damage having resulted from the landing. The pilot was unable to start his engine, 
and drifted for four hours in the sea. Eventually he drifted onto the beach, upon 
which a fairly heavy surf was running, and the plane by force of the breakers, upon 
grounding on the beach, was materially damaged. The damage sustained by the wings 
and control surfaces was due to the action of the waves, after the plane drifted 
ashore. Plaintiffs claim that the collision indorsement attached to the policy covers 
the damage to the flying boat, because of the waves, after the flying boat had alighted 
on the sea without damage. 

[1] The collision indorsement referred to provides that— 


“In consideration of the warranties and stipulations of this policy, and of an 
additional premium of $900, this polic-- covers direct loss or damage to the plane 
described herein caused by collision with the earth (including land or water), or 
any object moving or stationary, except collisions occurring while the plane is in 
hangar or workshop, or in the care of workmen for purposes of repair, provided that 
cach loss shall be adjusted separately, and from the amount of each loss when de- 
termined, the sum of three hundred dollars shall be deducted, and this company is 
liable for loss or damage in excess of such amount only.” 


The inquiry presented by the situation is whether the damage suffered by the 
plane was the result of a collision within the meaning of the policy. With the com- 
ing of the gasoline motor, the word “collision,” under variant circumstances, in dif- 
ferent jurisdictions, has received judicial interpretation, and there is obvious diffi- 
culty in reconciling many of the judicial definitions thus evolved, with the funda- 
mental commonplace meaning of the word as we were wont to apply it in ordinary 
and popular acceptation. Hence we have presented upon the comprehensive briefs 
of learned counsel, adjudicated cases from courts of high distinction, from whose 
reasoning and analysis a decision pro or con as to the legal application of the term 
may be sustained and vindicated, in almost any eventuality. However, in this juris- 
diction, to which we must primarily look, the difficulty has largely evaporated by‘the 
determination of the Court of Errors and Appeals in Harris v. American Casualty 
Co., 83 N. J. Law, 641, 85 Atl. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, 
wherein the learned Chancellor defines the term as synonymous with “violent con- 
tact,” and declares that both bodies need not be in motion in order that the condition 
of colliding may ensue within the meaning of an automomobile policy, so as to pro- 
duce the legal status of a collision; and the doctrine of interpretation involved in 
Coke’s maxim, “Verba chartarum fortius accipiuntur contra preferentem,” is therein 
emphasized as a rule of interpretation applicable in all cases of doubt, arising under 
debatable language of an insurance contract. The difficulty in the case at bar in the 
light of that determination, however, may be solved by a consideration of the gen- 
eral language of the provision of the policy itself. It will be observed that liability 
exists in the event of a collision with the earth (including land or water). 

[2] !n applying this language, we may say non constat the plane might have 
kept afloat for hours upon the open sea, if for some reason not disclosed by the 
stipulation, it had not come in contact or collision with the destructive conjunctive 
elements of land and ocean. In comprehensive language the policy provides ex- 
pressly that the colliding force may be “any object moving or stationary,” and ex- 
cepts only two stiuations, neither of which admittedly has application here. We thus 
have a policy in generic terms covering damage “caused by collision with the earth 
(including land or water) or any object moving or stationary,” and emphasizing, so 
to speak, this comprehensiveness of scope by excepting only two situations to which 
this language shall not apply. Were there a doubt as to the applicability of this pro- 
vision, as a solution of the inquiry here presented, such doubt under the rule of 
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construction to which reference has been made must be resolved in favor of the in- 
sured. Connell v. Com. Casualty Co., 96 N. J. Law, 510, 115 Atl. 352. 

The result follows that judgment may be entered in favor of the plaintiffs, for 
the amount of the claim conceded by the parties to be due, under this provision of 
the policy. 

——__ ~~ 


HARTFORD FIRE INS. CO. v. BERNARD. (No. 14384.) 
(Supreme Court of Oklahoma. Dec. 11, 1923. Rehearing Denied Jan. 15, 1924.) 
221 Pacific Reporter, 1011. 

(Syllabus by the Court.) 

1. INSURANCE—INTEREST; WHERE DAMAGES UNDER FIRE POLICY 
ASCERTAINABLE, INTEREST FROM TIME INSURER SHOULD 
HAVE SATISFIED CLAIM MAY BE INCLUDED. 

In an action upon a fire insurance policy for unliquidated damages, if the dam- 
ages are capable of ascertainment by computation, by reason of the property des- 
troyed by fire having a well-established market value, the jury may return its ver- 
dict for interest on the amount of plaintiff's recovery, dating from the time which 
the defendant ought to have satisfied the claim. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


2, APPEAL AND ERROR—WHERE VERDICT REASONABLY SUP. 

PORTED BY EVIDENCE, JUDGMENT NOT DISTURBED. 

If there is any testimony that reasonably tends to support the verdict of the 
jury, the judgment of the court will not be reversed on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 1001[1].) 
3. SUFFICIENCY OF EVIDENCE. 

Record examined; held to support the verdict. 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Rodgers County; W. B. Williams, Special Judge. 

Action by K. D. Bernard against the Hartford Fire Insurance Company. From 
a judgment for the plaintiff, defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, and Jennings, Hall & Batten- 
field, of Claremore, for plaintiff in error. 

Robson & Bayless, of Claremore, for defendant in error. 


STEPHENSON, C. The defendant issued its fire and theft policy on a Marmon 
car for plaintiff about Jyly 9, 1921. The car was alleged to have been stolen from 
the premises of the plaintiff about February 8, 1922, and found near a small town in 
the county the following day, totally destroyed by fire. The defendant refused. to 
pay the loss, and plaintiff commenced his action for recovery under the terms of the 
policy. The plaintiff alleged that the defendant denied liability within the 60-day 
period of time following the loss, and during which period of time the plaintiff was 
allowed to make detailed proof of loss. In the trial of the cause the plaintiff proved 
the giving of notice the following day or so after the loss, and offered in evidence 
a detailed proof of loss made to the company about the 14th day of March. The 
insurance company did not deny receiving the proof of loss as made by the insured. 
The plaintiff offered proof showing that the car was of the value of about $3,200 or 
$3,500. In the trial of the cause, judgment went for the plaintiff in the sum of 
$2,400, with interest thereon at the rate of 6 per cent. per annum. The defendant 
has appealed the cause to this court, and seeks reversal upon several errors assigned. 
The trial court held that the proof of loss, as furnished by the plaintiff about the 
14th day of March, was sufficient, and so instructed the jury. An examination of 
the instrument shows that it was sufficient... 

{1] The defendant complains that the court committed error in instructing the 
jury that the plaintiff would be entitled to recover interest on any amount it might 
find due the plaintiff, if any, from the 20th day of May, 1922. The rule is that in- 
terest may be allowed on the amount found to be due the plaintiff by the verdict of 
the jury in an action for unliquidated damages, if the damages plaintiff is entitled 
to recover are certain or capable of being made so by calculation. The action in this 
case was upon a written contract, which provided the amount plaintiff was entitled 
to recover in the event of the loss of the property, based upon the market value of 
the property insured. The property insured had a well-established market value in 
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the community in which the loss occurred, and, even though the action is for un- 
liquidated damages, the amount of plaintiff’s recovery could be ascertained by calcu- 
lation, based on the reasonable market value of the property insured, in connection 
with the terms of the policy. Severns v. English, 63 Okl. 84, 159 Pac. 917, 163 Pac. 
526; Cox v. McLaughlin, 76 Cal. 60, 18 Pac. 100, 9 Am. St. Rep. 164; Randall et al. 
v. American Fire Insurance Co., 10 Mont. 340, 25 Pac. 953, 24 Am. St. Rep. 50: 
Bernhard v. Rochester German Insurance Co., 79 Conn. 388, 65 Atl. 134 8 Ann, Cas. 
298; Palatine Insurance Co. v. O’Brien, 107 Md. 341, 68 Atl. 484, 16 L. R. A. (N. 
S.) 1055; Hardy vy. Lancashire Insurance Co., 166 Mass. 210, 44 N. E. 209, 33 L. R. 
A. 241, 55 Am. St. Rep. 395. The issues of fact were fairly submitted to the jury. 

[2, 3] In this case there is sufficient competent testimony to support the verdict 
of the jury. 

Therefore it is recommended that this cause be affirmed. 

Shackelford and Dickson, CC., concur. 


_—~s ao 


HARRISON v. PHCGENIX ASSUR. CO. (No. 11401.) 
(Supreme Court of South Carolina. Jan. 14, 1924.) 
120 Southeastern Reporter, 848. 
1, INSURANCE—VALUE; INSURER, RELYING ON ISSUE AS TO VALUE, 

HELD UNDER DUTY TO GIVE NOTICE. 

In an action on a policy, held, that it was defendant's duty to give notice if. he 
intended to rely on the issue as to the value of the automobile insured, in view of 
the failure of the complaint to allege its value, and the absence of any proof of its 
value, excepting plaintiff's testimony to the effect that its value was the amount to 
which the policy had been reduced by consent. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

2. TRIAL—COURT MAY DIRECT FINDING, EVIDENCE BEING SUSCEP- 

TIBLE OF ONLY ONE INFERENCE. 

Where testimony is susceptible of only one inference, the court may direct the 
jury to so find. 

(For other cases, see Trial, Dec. Dig. § 142.) 

Appeal from Greenville County Court; M. F. Ansel, Judge. 

Action by Henrw Flarrison against the Phoenix Assurance Company. Judgment 
for plaintiff, and defendant appeals. Appeal dismissed. 

Martin & Blythe, of Greenville, for appellant. 

Dean, Cothran & Wvche, of Greenville, for respondent. 


Gary, C. J. This action was commenced on the Ist dav of October, 1921, to 
recover the sum of $2,000, damages alleged to have been sustained by the plaintiff, 
on account of the destruction of his autemobile by fire, under a policy of insurance 
which had been issued to him by the defendant. It was first issued in the sum of 
$2,500, but the amount of insurance was afterwards reduced by consent of the parties 
to the sum of $2,000. 

The complaint (omitting the first paragraph which was merely formal) was as 
follows: 

“(2) That in consideration of the payment by the plaintiff to the defendant of 
the premium and charges of $78.00 the defendant by its duly authorized agents on 
the 29th day of March, 1921, executed and delivered its contract or policy of insurance 
to the plaintiff in writing, whereby it insured the plaintiff against loss or damage by 
fire to the amount of $2,000.00 upon his Hudson touring automobile for a period of 
one year from said date. 

“(3) That the said Hudson touring car was totall destroyed bv fire on the 
6th day of May, 1921, the cause of which is unknown to this ~laintiff, and by reason 
of said loss the plaintiff is damaged in the sum of $2,500.00. 

“(4) That on the 10th day of May, 1921, this plaintiff gave due notice to the 
defendant under the terms of said policy of insurance of,his loss and has made de- 
mand upon the defendant for the payment of the amount of said policy, to wit, $2,- 
000.00, which the defendant has refused and still refuses to pay, and there is now 
due and owing to this plaintiff the sum of $2,000.00 by the defendant.” 

The defendant denied these allegations. ‘The defendant also interposed several 
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defenses setting up forfeitures under the policy, on account of mortgages placed on 
the car without the knowlede* or consent of the defendant. 

The jury rendered a verdict in favor of the plaintiff for the sum of $2,000 and 
the defendant appealed upon the following exceptions: 

“(1) Error in charging the jury as follows: ‘You see the question of waiver 
comes in and it is for the plaintiff to make out his case by the preponderance of the 
evidence, and if you are satisfied that he has, then find a verdict for the plaintiff for 
two thousand dollars and interest from the date of the fire, if there was a fire. I 
cannot say there was a fire, as I am not allowed to give the facts’-—it being submitted 
that such charge was a charge on the facts and in vjolation of the provisions of arti- 
cle 5, § 26, Constitution of South Carolina. . 

“(2) Error in charging the jury as follows: ‘You see the question of waiver 
comes in and it is for the plaintiff to make out his case bv the preponderance of the 
evidence, and if you are satisfied that he has, then find a verdict for the plaintiff for 
two thousand dollars and interest from the date of the fire, if there was a fire. I 
cannot say there was a fire, as I am not allowed to give the facts’—it being submitted 
that such charge was a peremptory instruction to the jury to find for the plaintiff 
the full amount of the policy, whereas the jury should have been allowed to consider 
the amount of loss to plaintiff and in determining said loss to consider all the facts 
and circumstances of the case including depreciation in car by reason of its age. 

“(3) Error in charging the jury as follows: ‘You see the question of waiver 
comes in and it is for the plaintiff to make out his case by the preponderance of the 
evidence, and if you are satisfied that he has, then find a verdict for the plaintiff for 
two thousand dollars and interest from the date of the fire, if there was a fire. I 
cannot say there was a fire, as I am not allowed to give the facts’—it being submitted 
that the policy itself provided that the company should not be liable beyond the actual 
cash value of the property at the time of the loss and that the loss should be ascer- 
tained according to such cash value with proper reduction for depreciation however 
caused. By the charge of the Court the jury was prevented from fixing the loss as 
provided by the policy and was compelled to find a verdict for the full amount of 
the policy.” 

[1] By reference to the complaint it will be observed that it does not allege the 
value of the automobile. The testimony both in behalf of the plaintiff and the de- 
fendant showed that the original amount mentioned in the policy to wit, $2,500, 
was by consent of the parties, changed to $2,000. The plaintiff testified that the 
value of the automobile, at the time of its loss by fire, was $2,000, and the defend- 
ant’s attorneys neither cross-examined him nor did they introduce any testimony to 
show the value of the automobile at the time of the fire. The record shows that the 
following took place during the examination of the plaintiff. 


“Question by Mr. Wyche: Shortly after you purchased the car, do you recall 
that the selling price advanced, and how much? (Mr. Blythe, defendant’s attorney, 
objects as irrelevant.) 

“Mr. Wyche: It is material to show the value. . 

“The Court: I do not think it material to know whether the price went up or . 
down.” 

It is not surprising that his honor, the presiding judge, did not regard the value 
of the automobile as an issue in the case, especially as he was well aware of the fact 
that James Birnie, a witness in behalf of the defendant, had just testified in that case: 

“T lived on Augusta street, was born in Greenville, and have lived here 55 years. 
I was in the insurance business when the policy was issued, and issued the policy to 
Mr. Harrison. The policy was later reduced $500, and his note was credited with $9 
on the premium.” 

The plaintiff thus testified : 

“After I obtained the policy, Mr. Birnie notified me that the car was a year 
old, and that he would have to reduce the insurance from $2,500 to $2,000. The value 
of the car when it was burned was $2,000.” 

Under the circumstances, it was the duty of the defendant to give notice of his 


intention to rely upon the issue as to the value of the car. 
[2] The authorities cited in the argument of the respondent’s attorneys fully 











678 Insurance Law Journal, Vol. 62. [ Apr., 1924 


sustain the proposition that, when the testimony is susceptible of only one inference, 

his honor, the presiding judge, may direct the jury to so find. 

Appeal dismissed. 

Watts, Fraser, Cothran, and Marion, JJ., concur. 

——_ > aoa 
OVERLAND SALES CO. et at. v. AMERICAN INDEMNITY CO. (No. 8402.) 
(Court of Civil Appeals of Texas. Galveston. Dec. 6, 1923.) 
256 Southwestern Reporter, 980. 

1. INSURANCE—ACTS OF AGENT OF ASSURED OR BROKER NOT BIND- 
ING ON INSURER. 

The act of one procuring insurance as the agent of the insurer are imputable 
to it, while those of one who either acts as the agent of assured, or in the capa- 
city of a broker, are not; the broker representing the assured for the purpose of 
procuring the policy and the insurer, only in order to receive and transmit the pre- 
mium. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE — NOTICE; FAILURE TO GIVE NOTICE OF ACCIDENT 
AS REQUIRED IN POLICY HELD FATAL TO RECOVERY. 

Under a liability insurance policy providing for immediate notice of any acci- 
dent to insurer, a failure to give notice of an accident for more than 14 months after 
it occurred would be fatal to a recovery thereon. 

(For other cases, see Insurance, Dec. Dig. §$ 539[5].) 

2. INSURANCE—QUESTION OF AGENCY HELD ONE OF FACT. 
Whether a person is the agent for the insured or the insurer, ordinarily is a 

question of fact. 

(For other cases, see Insurance Dec. Dig. § 668[2].) 

5. INSURANCE — AGENCY; FACTS HELD INSUFFICIENT TO SHOW 
THAT FIRM PROCURING INSURANCE WERE THE AGENTS OF IN- 
SURER. 

Where the firm to whom insured applied for liability insurance never had any 
authority to solicit or write insurance for insurer and did not undertake to more 
than apply to its general agent for the policy which was countersigned only by the 
general agent coupled with a provision in the policy that no person should be 
deemed an agent of the insurer unless authorized in writing and the recognition by 
the insured in reporting an accident that the firm was his agent. /je/d. that they were 
the agents of the insured, at the most sustaining only the relation of brokers. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

6. INSURANCE — RATIFICATION; EVIDENCE HELD INSUFFICIENT 
TO SHOW RATIFICATION OF UNAUTHORIZED AGENT’S ACT. 

In an action on a liability insurance policy, evidence held insufficient to show a 
ratification by the insurer of the unauthorized acts of an assumed agent in receiv- 
ing reports of an accident, where the first notice it had of the occurrence was more 
than 14 months after it happened. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from District Court, Harris County; Ewing Boyd, Judge. 

Action by the Overland Sales Company and others against the American In- 
demnity Company. Judgment for defendant, and plaintiffs appeal. Affirmed. 

Vinson, Elkins, Wood & Pollard and Ball, Merrill & Ball, all of Houston, for 
appellants. : 

Fouts & Patterson, of Houston, for appellee. 

Graves, J. Through the firm of Lea, Radford & Robinson, appellee issued to 
appellants, who were engaged in the automobile and garage business at a local 
stand in the city of Houston, its automobile garage liability policy of indemnity 
insurance No, 5815. Among others not deemed material, it contained provisions 
around which the controversy now at bar revolved as follows: 

“Indemnity for Loss. (A) To indemnify the assured named and described in 
statement No. 1 of the schedule of statements forming part hereof, against loss by 
reason of the liability imposed by law upon the assured for damages on account of 
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bodily injuries, including death at any time resulting therefrom accidentally suf- 
fered or alleged to have been suffered while this policy is in force by any person 
or persons, not employed by assured, by reason of: 

“Operations Covered. (1) The maintenance and operation of an automobile 
salesroom, garage or station, including a repair shop, if any, located and described 
in said schedule of statements. 

(2) The ownership, maintenance or use of any automobile for any purpose, 
not hereinafter excluded, within the limits.of the United States of America or 
Canada. 

“Defense. (B) To defend in the name and on behalf of the assured any suit, 
even if groundless, brought against the assured to recover damages on account of 
such happenings as are provided for by the terms of the preceding paragraph. 

“Expense. (C) To pay, irrespective of the limits of liability expressed in con- 
dition 13 hereof, all costs taxed against the assured in any legal proceeding de- 
fended by the company, all interest accruing after entry of judgment upon such part 

thereof as shall not be in excess of said liability and the expense incurred 

Medical by the assured for immediate medical or surgical relief as is imperative 

Aid. at the time of the accident, growing out of the investigation of such an 

accident, the adjustment of any claim, or the defense of any suit resulting 
therefrom. 

“Reporting Accidents, Claims and Suits. (2) The assured, upon the occurrence 
of an accident, shall give immediate written notice thereof to the company’s home 
office, at Galveston, Tex., or its agent duly authorized by law to receive the same, 
with the fullest information obtainable. He shall give like notice with full parti- 
culars of any claim made on account of such accident. If, thereafter, any suit is 
brought against the assured, he shall immediately forward to the company every 
summons or other process served upon him. The assured, when requested by the 
company, shall aid in effecting settlements, securing evidence, the attendance of wit- 
nesses and in prosecuting appeals. The assured shall not voluntarily assume any 
liability, settle any claim or incur any expense, except at his own cost, or interfere 
in any negotiation for settlement or legal proceeding without the consent of the 
company previously given in writing. The company reserves the right to settle any 
such claim or suit brought against the assured. 

“Recovery. (3) No action shall lie against the company to recover for any 
loss under paragraph A (Indemnity for Loss), foregoing, unless it shall be brought 
by the assured for loss actually sustained and paid by him in money in satisfaction 
of a judgment after trial of the issue, and no such action shall lie to recover under 
any other agreement of the company herein contained unless brought by the assured 
himself to recover money actually expended by him. In no event shall any such 
action lie unless brought within ninety days after the right of action accrues, as 
herein provided.” 

“Alterations in Policy. 8. No erasure or change appearing in this policy as 
originally printed, and no alterations, change or waiver, of any of its terms, provi- 
sions, statements or conditions, shall be valid unless made by written indorsement 
attached hereto and signed by the president, or a vice president, and countersigned 
by a duly authorized agent of the company. Nor shall notice to or knowledge of 
any officer of the company, or of any agent or other person, received or acquired 
before or after the date of this policy be held to effect a waiver, change or altera- 
tion of any part of this contract. 

‘Agents Defined. 9. No person shall be deemed an agent of the company for 
any purpose whatever, unless he be authorized, in writing, for such purpose by the 
president or vice president of the company. 

The policy bore date February 15, 1919, and was in force for a period of one 
year thereafter. 

In this proceeding appellants sued appellee for damages for the alleged breach 
of this contract, charging that in November, 1919, Mrs. Lula Marquette sustained 
personal injuries while on a business visit to their salesrooms, afterwards sued them 
in the Fifty-Fifth district court to recover therefor on an allegation that their negli- 
gence had caused them, that her demand came clearly within the terms of the 
policy herein declared upon, and they demanded that appellee defend the same—as 
provided by the terms of the policy—but that it declined to do so; that thereafter. 
by way of an agreed judgment in her favor by the district court, they made a rea- 
sonable settlement with Mrs. Marquette for $2,000 and court costs, and also incur- 
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red an additional obligation of $750 for counsel fees in the matter, for all of which 
sums appellee wrongfully declined to reimburse them, to their damage in the ag- 
gregate of these items. 

In answer, the appellee denied liability, pleading all the quoted provisions of the 
policy as to notice to it, as to voluntary assumption of liability or expense without 
its consent, and touching an action not brought for a loss actually sustained and 
paid in satisfaction of a judgment after trial, alleging the breach of all of them, 
and further denying that the firm of Lea, Radford & Robinson were its agents, 
averring in this connection that it was never notified of the accident to Mrs. Mar- 
quette or of any claim hereunder until January 29, 1921, more than 14 months after 
it occurred, and that no copy of the summons or citation in her suit was ever at any 
time delivered to it. 

Appellants, by supplemental petition, then claimed a waiver of the terms of the 
policy thus interposed by appellee, averring that it was estopped to rely uopn them 
as a defense, or to deny that Lea, Radford & Robinson were its agents, by reason 
of the course of dealings concerning this policy and the Marquette transaction be- 
tween that firm and appellee’s general agent at Houston, A. D. Langham, ‘which 
oe ee at much length. These supplemental matters were in turn denied by 
appellee. 

The cause was heard by the court without a jury, judgment following that ap- 
pellants take nothing and pay costs. They duly presented this appeal. 

The uncontroverted evidence shows that appellants had all of their dealings 
concerning the entire subject-matter of this suit with the insurance firm at Houston 
of Lea, Radford & Robinson, who, in turn, up until January 29, 1921, had all of 
theirs with A. D. Langham at Houston, and that the first notice the American In- 
demnity Company at Galveston—the place of its home office—had of the accident 
to Mrs. Marquette was that contained in a letter to it of the date just mentioned, 
January 29, 1921, from Lea, Radford & Robinson, inclosing a report of the acci- 
dent, which also bore the date of January 29, 1921, more than 14 months subse- 
quent to the occurrence itself. 

In these circumstances, the correctness of the trial court’s judgment depends, 
as appellants themselves concede, upon whether or not the firm of Lea, Radford & 
Robinson at Houston were shown to be in fact such agents for the appellee of Gal- 
veston as to make notice to them imputable to and binding upon it, or at least to 
have dealt with appellants under such circumstances—with the knowledge, consent, 
and acquiescence of the appellee—as legally had the same effect and consequently 
estopped it to deny responsibility for their acts. 

As the determination of this one question necessarily disposes of the merits of 
the appeal, no other need be passed upon. 

[1] There is no difference between the opposing litigants as to the principles 
of law; the divergence being merely upon their application. It is well settled, as 
both sides agree, that the acts of one procuring insurance as the agent of the in- 
surer are imputable to it, while those of one who either acts as the agent of the 
assured or in the capacity of a broker are not; the broker being further held to 
represent the assured for the purpose of procuring the policy and the insurer only 
in order to receive and transmit the premium. 22 Cyc. p. 1427; Cooley’s Briefs on 
Insurance, vol. 1, p. 68; vol. 3, p. 2532; Ins. Co. v. Blum, 76 Tex. 653, 13 S. W. 572: 
Ins. Co. v. Brown, 82 Tex. 631, 18 S. W. 713. 

[2] There can further be no question under our authorities, we think, that a 
failure to give notice of an accident under such a policy as this for more than 14 
months after it occurred ewould be fatal to a recovery thereon. Ins. Co. v. Scott 
(Tex. Civ. App.) 218 S. W. 53; Hefner v. Casualty Co. (Tex. Civ. App.) 160 S. 
W. 330, and Id., 110 Tex. 596, 222 S. W. 966. 

[3] It has also been said, under circumstances not materially in that regard 
dissimilar to those here applying, that the question as to whether a person is the 
agent for the insured or the insurer is one of fact. Ins. Co. v. Josey, 6 Tex. Civ. 
App. 290, 25 S. W. 685. 

[4] There are in this record no findings of fact or conclusions of law by the 
court below, so that, if there be in the statement of facts sufficient evidence to sup- 
port a finding either that Lea, Radford & Robinson were the agents of appellants, 
or only brokers in their relationship to the appellee, it must here be deemed to have 
been made and the judgment affirmed. That there is such evidence seems to us 








Auto] Overland Sales Co. v. American Indemnity Co. 681 


clear. Here again we find no dispute, for there were no conflicts in the testimony 
upon any material points. 

[5] For some time prior to and at the time of the application for the policy in 
suit, the appellee had been—through the procurement of others than the firm of 
Lea, Radford & Robinson—carrying for appellants the ,risk it covered; a policy 
between them to that effect being then outstanding with some months to run. By 
that time, through a gradual process with that ultimate result, appellants had turned 
over all their insurance business to the one agency of Lea, Radford & Robinson, 
and looked to it to supply their insurance requirements. Mr. Lea alone acted for 
his firm in all negotiations for and subsequent transactions relating to this policy, 
and the dealings with him exclusively with reference to it were not departed from, 
as above indicated, until January 29, 1921, when attorneys for appellants took the 
matter up direct with appellee at Galveston, by demanding that it defend the Mar- 
quette suit, the expected trial of which was then less than a week off. 

The status of Mr. Lea’s firm-in the procurement of this contract was not that 
of an agency soliciting insurance generally for various companies, but rather that 
of one who, with exclusive handling of all the insurance business of his principals, 
was by them given specific instructions to procure for them a certain particular 
policy from a named insurance company. This clearly appears, we think, from the 
facts given in evidence by Mr. Lea himself. He testified: 

“My: firm has done business with the Overland Houston Company and the 
Overland Sales Company. We handle their entire account, in the insurance busi- 
ness. We did have an application from that concern in February, 1919, for an in- 
surance policy. It was what was known as a general liability garage coverage pol- 
icy. * * * The policy that we delivered him on that application was not issued 
by our office. * * * We placed the business with Mr. Langham. We were do- 
ing considerable business with Mr. Langham and placed the business with him, in 
the American Indemnity Company at that time. In other words, the American In- 
demnity Company had been carrying the risk before we got hold of it, and their 
rates were cheaper than any other company carrying the business; so we had Mr. 
Langham write it in the American Indemnity Company of Galveston. * * * 

“They came to us, the Overland people did, and said they wanted a policy of 
the character which was issued to them by the American Indemnity Company. We 
did not hold ourselves out to them as being an insurance company. We did not 
write the policies ourselves. * * *The Overland people did tell us to get them 
a policy. We have no right to write or issue American Indemnity policies ourselves, 
and aré not authorized to write them. We do not hold a license from the state for 
the American Indemnity Company, no permit from the state of Texas. * * * 
So that, acting on their instructions to have a policy issued, we went to Langham 
and said, ‘I want this policy in the American Indemnity Company,’ and as general 
agent for the American Indemnity Company he issued that policy and turned it 
over to us and billed us for the premium, and we in turn delivered the pdlicy to the 
Overland Sales Company and billed them for the premium and remitted it to Lang- : 
ham less the regular agent’s commission. Our name did not appear on the policy 
at ally nor any of the signatures, except, as I stated before, our regular sticker was 
placed on the front of it. It was placed here, where we place stickers on all poli- 
cies. 

“T did say on my direct testimony awhile ago that they said they wanted the 
American Indemnity Company on account of the rate; the company’s name was 
mentioned. In other words, what I mean is, I could have placed it with any other 
company at the same rate, but they suggested this particular company because of 
the rate, and suggested that we get it, if we could, from the American Indemnity 
Company. That is my recollection of it. * * * 

“We had an open order to give them (appellants) whatever insurance they 
needed; that is the idea, exactly. While we had the right to put it in any company 
we wanted to, nevertheless, we followed, where all things were equal, their prefer- 
ence.” 

Mr. Hero, the officer in appellant company who looked after all their insur- 
ance. testified : 

“T went to Lea, Radford & Robinson, and I said, ‘We want all of cur insurance 
written at your office.’ That is the sum and substance of it. And: ‘Here is the 
American Indemnity Company policy; can you write it with them?’ As to whether 
or not they were the agents of the American Indemnity Company, I did not know 
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anything more about it than a jack rabbit does; I didn’t know anything at all 
about it. But I did want to rewrite that insurance in the American Indemnity Com- 
pany without loss to us, and they did it.” 

When the accident to Mr. Marquette occurred, it was reported, not to the ap- 
pellee, but to Mr. Lea’s firm, in the following manner, as shown in the testimony 
of Mr. Lovett: 

“T called Messrs. Lea, Radford & Robinson’s number, and Mr. Lea answered 
the phone. That call was put in 20 minutes after the accident. I told Mr. Lea, 
over the plone, the circumstances of the accident and told him to make notice in 
the usual way.” 

It is undisputed that the firm of Lea, Radford & Robinson never had any author- 
ity to solicit or write insurance for the appellee, and did not undertake to do more 
than apply to A. B. Langham, who was its general agent at Houston, for this. 
Moreover, the policy and its indorsements, in a number of places, was countersigned, 
“A. D. Langham, Houston,” to all of which signatures was subjoined the recitation, 
“Authorized for the purpose,” which, taken with the previously quoted provision 
that no person should be deemed an agent of the company for any purpose what- 
ever unless thereunto authorized in writing, upon the face of the contract itself 
imported that Lea, Radford & Robinson were not the agents of appellee. There 
are also the added facts that appellee in the regular way billed Mr. Lea’s firm for 
the premium, who in turn billed and collected it from appellants, retaining from it 
their commission, and that Mr. Lovett, in reporting the accident, did not do so to 
Mr. Lea as the agent of appellee, but rather as the representative of appellants, 
requesting for them that he ‘make notice in the usual way,” evidently understand- 
in that Mr. Lea must report somewhere else. 

We think such evidence was sufficient warrant for a conclusion that Lea, Rad- 
ford & Robinson were the agents of appellants in the matter, or at most that they 
sustained no closer relation to the appellee in reference to it than that of a broker. 
In neither contingency, under the authorities above cited, could appellee be bound 
by notice to them, or held responsible for acts of theirs not in comport with the re- 
quirements stipulated in its written contract. 

[6] Under the facts recited, it is further clear that there is no evidence in the 
record raising an issue as to ratification by appellee of the unauthorized acts of Mr. 
Lea’s firm in receiving reports of the accident, since it undisputedly appears, as 
before stated, that the first notice it had of the occurrence was more than 14 months 
after it happened. 

It follows from these conclusions that all assignments should be overruled and 
the judgment affirmed; that order has been entered. 


firmed. 
eo 
AMERICAN CENTRAL INS. ve aa pianos AUTO CO. 
(No. 2794.) 
(Court of Civil Appeals of Texas. Texarkana. Nov. 1, 1923. Rehearing Denied 
Dec. 6, 1923.) 


256 Southwestern Reporter. 610. 


1, INSURANCE—FRAUD; EVIDENCE HELD TO SHOW NO FRAUD OF 
INSURED IN REPRESENTING PROPER STORAGE OF DESTROYED 
CARS. 

Evidence that the managing officer of an automobile company did not read the 
policy before signing it, that he did not know what place was named as the usual 
storage location of the insured automobiles, that he told the agent all about his stock 
and where it was kept, that he paid whatever rate of premiums was charged without 
knowing the proper one, justified the conclusion that insured perpetrated no fraud 
and did not collude with insurer’s agent in representing that the cars were stored in 
the usual place of storage, though some were stored in a town 115 miles away to the 
agent’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE— POWERS OF INSURANCE AGENT HELD TO MAKE 
HIM A GENERAL AGENT. 

Local insurance agents with power to execute and deliver policies without in- 
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surer’s approval and collect premiums, and who were expected to know the correct 
rates and give them in making insurance contracts, were general agents. 
(For other caaes, see Insurance, Dec. Dig. § 88.) 


4. INSURANCE—GENERAL AGENTS ARE AUTHORIZED TO WAIVE IR- 
REGULARITIES SUFFICIENT TO INVALIDATE POLICY. 


General agents may bind their principals in waiving irregularities which are 
sufficient to invalidate the insurance contract at its incipiency. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


5. INSURANCE— AFTER DESTRUCTION OF INSURED AUTOMOBILES, 
POLICY NOT DECLARED VOID BECAUSE OF MISTAKE AS TO 
PLACE OF STORAGE. 


After destruction of insured automobiles, it is too late to declare a policy void 
for mistake in stating the place where they were stored, since insured would thereby 
lose the benefit of taking out other insurance. 

(For other caaes, see Insurance, Dec. Dig. § 280.) 


6. INSURANCE— INSURED NOT CONCLUSIVELY GUILTY OF FRAUD 
BECAUSE OF INCORRECT STATEMENT IN POLICY AS TO PLACE 
OF STORAGE OF GOODS. 

While in suits to enforce contracts a party thereto will not ordinarily be per- 
mitted to say that he did not know the contents of the instruments which he had 
signed or accepted, misstatement in fire policy as to place of storage of goods is not 
conclusive that insured knew of it and was guilty of fraud which would avoid the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE—BURDEN OF PROVING INSURED VIOLATED CLAUSE 
AS TO PLACE OF STORAGE OF GOODS IS ON DEFENDANT IN- 
SURER. 


In an action on a fire policy containing a clause requiring that the insured prop- 
erty be stored in the usual storage location, the burden of proving that insured 
stored his cars elsewhere was on defendant. 

(For other caaes, see Insurance, Dec. Dig. § 646[2].) 


Appeal from District Court, Bowie County; Hugh Carney, Judge. 
Action by the Buchanan-Vaughan Auto’ Company against the American Central 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed, 


Robertson, Senter & Westerfel, of Dallas, for appellant. 
A. L. Burford, of Texarkana, for appellee. 


Honces, J. This appeal is from a judgment for the sum of $4,712 against the 
appellant for the value of six automobiles destroyed by fire. It is undisputed that 
the automobiles described in the insurance contract were burned while in a garage at 
El Dorado, Ark. The payment of the loss is resisted upon the ground that a mis- 
representation was made as to the place where the cars were usulaly kept in storage. 

[1] The facts show that the appellee is a private corporation, and at the time 
the policy was issued was engaged in selling new and second-hand automobiles. Its 
principal place of business, where most of its cars were stored, was a garage at 322 
Pine street, Texarkana, Tex. Appellee also had a branch office and place of busi- 
ness, where some of its cars were stored, at El Dorado, Ark., the place where the fire 
occurred which caused the loss. The policy sued on is what is called a “dealer’s open 
policy,” and insured the appellee against direct loss or damage by fire while the prop- 
erty covered was within the limits of the United States and Canada and in any of 
the buildings or on the road or in railroad cars or other conveyances. The rate of 
insurance on the automobiles was $1.55 per hundred, based upon the usual storage 
location, which was stated at 322 Pine street, Texarkana, Tex. The policy further 
provided that— 

The insurance on each automobile “shall be evidenced by proper entries in a pass- 
book provided for the purpose, or a certificate issued thereunder; and such entries 
or certificate to state the storage location of the automobiles covered by the policy.” 

The policy itself did not describe any property or state its insured value. These 
detailed stipulations are found in the certificates issued describing the cars then in 
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stock, and other certificates issued as other cars were added to the stock thereafter. 
The following is a sample certificate: 


“American Central Insurance Company, 810 Olive St., St. Louis, Mo. Open Policy, 
No. 80139, Certificate No. 35104. Automobile Certificate (for Assured). 
: “Date of Attachment Feb. 22, 1922. 
“This certifies, that Buchanan-Vaughan Auto Company is insured under the 
terms of above open policy to the amount of eleven hundred fifty and no/100 dol- 
lars, on automobile (factory) No. 533170. Name Studebaker. Type (touring, road- 
ster, etc.) touring. Year-model 1922. List price $1,473.00. Cost to assured $1,- 
509.04. New or second-hand, new. If second-hand give date of purchase by dealer. 
Usual storage location 322 Pine St., Texarkana. Contents fire rate of building in 
which car is stored $1.55. (To include theft, add 25c. to fire rate.) Loss, if any 
payable to no exceptions. This certificate expires May 22, 1922. Premiums, $—— 
“B. G. Chapman, Jr., President. 
“Harold M. Hess, Secretary. 
“Not valid unless countersigned by the duly authorized agent of this company 


at Texarkana, Texas, 1526. 
“F, W. Offenhauser & Co., Agent.” 


The certificates were to be attached to the policy and become a part of the in- 
surance contract. Each car in the stock covered by these certificates was described 
in daily reports made from time to time by Offenhauser & Co., appellant’s local 
agents at Texarkana, to its state agents at Houston, Tex. These reports contained 
the statement that the usual storage location of. the cars described was at 322 Pine 
street, Texarkana. This was done although some of the cars described were at the 
time at El Dorado, Ark. Two of the cars destroyed by fire had never been in Tex- 
arkana, but the others had been carried from Texarkana to El Dorado, and were 
kept at that place temporarily, it is claimed, for sale. El Dorado is about 115 
miles from Texarkana, and it was the custom of the appellee to carry cars back 
and forth between those two places. About 90 per cent. of its stock was kept at 
Texarkana. 

It is conceded that appellant’s agents, Offenhauser & Co., knew of these two 
different locations in appellee’s business operations. They also knew that some of 
the cars which were described in the certificates issued were at the time probably 
in El Dorado. No misrepresentations were made by the insured, nor were any ma- 
terial facts concealed from appellant's agents, Offenhauser & Co. The evidence 
justifies the conclusion that there was no fraud perpetrated by the insured, nor was 
there arfy collusion between its agents and Offenhauser & Co. According to the ap- 
pellee’s evidence, its managing officer, who contracted for the insurance, did not 
read the policy in full or examine the certificates at the time they were delivered 
to him. He did not know what place was named as the usual storage location. He 
told appellant’s agents all about his stock and where it was kept, and that he wanted 
it covered by an insurance policy. He did not stipulate for any particular rate, 
and did not know what rate was proper or what was charged. He paid whatever 
bill was presented. 

[2-5] In passing upon the facts the trial court had a right to conclude that ap- 
pellee gave the local agents of the appellant a fair and full statement of all the 
material facts required to prepare the policy and to fix the premium to be paid, and 
that appellee’s agent did not know of any irregularity or error in the face of the 
policy or certificates till after the fire. Jf there was any mistake in stating the 
usual place of storage as at Texarkana, it was one for which appellant’s agents 
alone were responsible. The evidence shows that the rate for El Dorado was much 
higher than the rate for Texarkana on the same class of insurance. While it is 
shown that appellant wrote auto insurance on cars situated in Arkansas, there is 
some dispute concerning the authority of Offenhauser & Co. to represent appellant 
in that state. There was sufficient testimony to enable the court to conclude that 
they did have such authority, and had the right to issue policies on cars stored at 
El Dorado. Whatever conflict there may be upon that issue was settled by the 
judgment of the trial court in favor of the appellee. On that state of the evidence 
the question is: Was the appellee entitled to recover? Offenhauser & Co. were 
appellant’s agents, with power to execute and deliver policies of insurance and to 
collect the premiums. Policies issued by them became effective upon delivery and 
did not have to be submitted to and approved by other agents in order to be binding. 
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While Offenhauser & Co. were not authorized to fix rates, they were expected to 
know the correct rates and to give them in making their contracts of insurance. 
After furnishing the correct data for making a valid insurance contract, the in- 
sured in this instance had a right to rely upon appellant’s agents to charge the cor- 
rect rate and to issue a valid insurance policy. Such representatives as Offenhauser 
& Co. are said to be general agents. Wagner v. Ins. Co., 92 Tex. 549, 50 S. W. 569; 
1 Cooley's Briefs on Insurance, pp. 346, 347; 6 Cooley’s Briefs on Ins. (Sup.) 74. 
They may bind the principal in waiving irregularities which are sufficient to in- 
validate the insurance contract at its incipiency. 3 Cooley’s Briefs on Ins. pp. 2620- 
2623 and 3652, 3653. It has also been held that a misrepresentation or warranty of 
a fact existing at the date of the policy is waived by the company if its agent knew 
the real facts at the time. Ins. Co. v. Holcomb, 89 Tex. 404, 34 S. W. 915; Fire 
Ass’n of Philadelphia v. Bynum (Tex. Civ. App.) 44 S. W. 579. If Offenhauser & 
Co. had the right to issue policies of insurance on cars stored at El Dorado, Ark., 
then the only loss which the appellant sustained by the failure to state that as the 
usual place of storage of some of the cars is the difference in the El Dorado rate 
and the Texarkana rate. Both the appellee and appellant’s agents, Offenhauser & 
Co., may still be held responsible for that difference on the ground of such mistake. 
There is no evidence tending to show that the appellant would not have issued the 
policy on the cars at El Dorado had such information been given to its general 
officers. If this policy is to be held void because of the error claimed, then the 
insured loses the benefit of insurance which it might have contracted for had this 
policy not been issued, or had it been canceled after issuance and before the loss. 
{t is now too late to correct the error and enable the insured to secure protection 
against fire. 

[6] Appellant insists that the testimony shows as a matter of law that there 
was collusion between the appellee and appellant’s agents, Offenhauser & Co. It 
is insisted that appellee must have known of the misstatement as to the usual place 
of storage; that this was clearly written in the policy and the certificates issued. It 
is true that agers to a written contract will not, under ordinary circumstances, be 
permitted to say that he did not know the contents of the instrument which he had 
signed, or had accepted. That rule, however, is applied in suits to enforce the obli- 
gations which the contract imposes; but it should not be invoked as conclusive evi- 
dence of notice to prove actual fraud. In cases of fraud the intent of the parties is 
a material element, and where actual ignorance of a misrepresentation exists there 
is no basis for the inference of fraud in permitting an error to go uncorrected. 

[7] The liability of the appellant has been discussed, so far, upon the assump- 
tion that an error was made in stating that the usual place of storage of all of the 
cars covered by the policy and certificates was at Texarkana. The burden of prov- 
ing that 322 Pine street, Texarkana was not the usual place of storage devolved 
upon the appellant. It is doubtful if that has been so conclusively established as to 
require a finding to that effect. Appellee’s principal witness, who negotiated the in- 
surance, testified that their garage in Texarkana was the usual place of storage, 
that cars were carried back and forth at frequent intervals, but that nearly all of 
the stock was kept at Texarkana. It is by no means certain that the court could not 
have based his judgment in favor of the appellee upon the truth of that statement. 

We therefore conclude that the judgment should be affirmed. 


On Motion for a Rehearing. 

While the correctness of our findings of fact made in this case is assailed in 
the motion for a rehearing, we have discovered no occasion to change them. 

Appellant now urges for the first time the argument that to hold the policy 
sued on a valid and enforceable contract is to ignore the ratings made by the Com- 
mission of Fire Insurance in this state. It is contended, in substance, tha fire insur- 
ance companies now have no authority to fix rates different from those prescribed 
by the Commission. The record contains no evidence of what rate had been fixed for’ 
automobile insurance by the Commission in this instance. The policy sued on was 
for insurance against both fire and theft, and presumably did not carry the same legal 
1ating that would be fixed for fire insurance alone. By provisions of article 4876a of 
the Vernon’s Sayles’ Revised Civil Statutes 1914, the Commission fixes only the maxi- 
mum rates to be charged for fire insurance. The statute permits the companies in 
writing fire insurance tc charge less than the rate fixed by the Commission if they 
wish to do so. 

The motion is overruled. 
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AUTOMOBILE UNDERWRITERS’ CO. v. RHINEHOLD. (No. 7045.) 


(Court of Civil Appeals of Texas. San Antonio. Dec. 5, 1923. Rehearing Denied 
Jan. 2, 1924.) 


255 Southwestern Reporter, 1116. 


INSURANCE—“THEFT” POLICY HELD TO COVER TAKING OBTAINED 
BY FALSE PRETEXT. 


Under Pen. Code 1911, arts. 1329, 1332, as to theft, an automobile policy insuring 
against “theft” held to cover loss occurring when another obtained possession of it 
hy a false pretext, namely, that he was going to try it before buying it, at the time in- 
tending to appropriate it to his own use and benefit, and he did so appropriate it. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

(For other definitions, see Words and Phrases, First and Second Series, Theft.) 


Appeal from Bexar County Court; McCullom Burnett, Judge. 
Action by the Automobile Underwriters’ Company against F. H. Rhinehold. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


Lewright & Lewright, of San Antonio, for appellant. 
T. M. West, of San Antonio, for appellee. 


Fry, C. J. Appellant sued appellee to recover on four promissory notes executed 
by him, amounting in the aggregate to $180, and to foreclose a chattel mortgage on 
a Jordan automobile executed to the San Antonio Cadillac Company; the considera- 
tion for\said notes and mortgage being the sale to appellee of said Jordan automobile. 
It was alleged that the notes and mortgage had, for a valuable consideration, been 
transferred and assigned to appellant. ‘he reasonable value of the automobile was 
alleged by appellant to be $450. Appellee admitted his liability for the $180, evidenced 
by the promissory notes, and pleaded a cross-action against appellant on the ground 
that it had insured him against theft of the automobile in the sum of $500 and the 
automobile had been stolen, and he prayed for judgment in the sum of $320, interest 
and attorney’s fees. The cause was tried without a jury and judgment’ was rendered 
in favor of appellee for $306, being the difference between what was due on the four 
notes, $194, and the $500, insurance. 

The findings of fact are justified by the statement of facts. The automobile was 
insured for $500 against theft by appellant, and it was stolen from appellee. The 
reasonable market value of the automobile when stolen was $500. All the conditions 
of the policy were fully complied with by appellee. Notice was waived by appellant, 
and liability was at once denied. No issue was made by the pleadings as to the value 
of the car when stolen, but it was admitted in such pleading that the car was of the 
reasonable value of $450. 

The testimony showed that the automobile was placed in the possession of one 
Lincoln D. Odle, by appellee, to be carried by the latter to Austin and tried out on the 
hills near or surrounding that city; that Odle pretended that he was contemplating 
buying, and took it off with a promise that he would bring it back at 6 p. m. He 
started to Austin in the early morning, at or about 6:30'a. m. He never returned, 
but went on to Missouri with the car. Appellee had signed a statement just after the 
car was taken off that Odle had said he would take the car and’ wire for the money 
to pay for the same. This was on the morning Odle started to Austin to ‘“demon- 
strate” the car on the hills around Austin. 

Theft is the fraudulent taking of corporeal personal property belonging to an- 
other from his possession, or from the possession of some person holding the same 
for him, without his consent, with intent to deprive the owner of the value of the 
same, and to appropriate it to the use or benefit of the person taking. Tex. Crim. 
Stats. (Pen. Code) art. 1329. The taking must be wrongful, so that if the property 
came into the possession of the person accused of theft by lawful means, the subse- 
quent appropriation of it is not theft, but if the taking, though originally lawful, was 
obtained by any false pretext, or with any intent to deprive the owner of the value 
thereof, and appropriate the property to the use and benefit of the person taking, and 
the same is so appropriated, the offense of theft is complete. Tex. Crim. Stats. (Pen. 
Code) art. 1332. The Court of Criminal Appeals has held that it will under this ar- 
ticle constitute theft if the taker obtained lawful possession of the property by some 
false pretext which induced or deceived the owner into surrendering the property to 
the thief, and that he intended at the time to steal the property. Porter v. State, 23 
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Tex. App. 295, 4 S. W. 889; Cunningham v. State, 27 Tex. App. 480, 11 S. W. 485; 
Williams v. State, 30 Tex. ‘App. 153, 16 S. W. 760. The evidence shows on Odle 
obtained possession of the automobile by a false pretext and that at the time he in- 
tended to appropriate the automobile to his own use and benefit, and did so appropri- 
ate it. 
The judgment is affirmed. 
——__ - a= 


SNAVELY v. LONDON ASSUR. CORPORATION OF LONDON, ENG. 
(No. 18287.) 
(Supreme Court of Washington. Jan. 7, 1924.) 
221 Pacific Reporter, 611. 
1. INSURANCE — PAYMENT OF PREMIUM ON AUTOMOBILE INSUR- 

ANCE TO SOLICITING AGENT HELD SUFFICIENT. 

Payment of the premitm due on an automobile fire insurance policy to a solicit- 
ing agent held payment to the insurer under Rem. Comp. Stat. § 7033, defining an 
“insurance solicitor.” 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

2. INSURANCE — CANCELLATION OF AUTOMOBILE FIRE INSURANCE 

POLICY HELD NOT EFFECTIVE. 

Attempted cancellation of a fire insurance policy on an automobile by five days’ 
notice, in accordance with Rem. Comp. Stat. § 7154, held not effective, in the absence 
of proof that the insurer paid or offered to pay the prorated amount of premium un- 
earned at the time of the attempted cancellation. 

(For other cases, see Insurance, Dec. Dig. § 230.) 


3. INSURANCE—FAILURE TO RETURN UNEARNED PREMIUM AT TIME 

OF ATTEMPTED CANCELLATION HELD NOT WAIVED. > 

A statement by insured, at the time of an attempted cancellation of an automo- 
bile fire insurance policy, that he would return the policy, held insufficient to estab- 
lish a waiver on his part of the insurer’s failure to tender payment of the pro rata 
amount of the premium unearned. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

Department 2. 

Appeal from Superior Court, Yakima County; Gilbert, Judge. 

Action by P. D. Snavely against the London Assurance Corporation of London, 
England. Judgment for plaintiff, and defendant appeals. Affirmed. 


E. Eugene Davis, of Spokane, for appellant. 

Grady & Velikanje, of Yakima, for respondent. 

PEMBERTON, J. Respondent secured judgment in the amount of $1,500 upon a 
fire insurance policy upon an atttomobile belonging to respondent. From this judg- 
ment this appeal is taken. 

The complaint sets forth that while the insurance policy was in force the auto- 
mobile was totally destroyed by fire, that the proof of loss was duly made, and that 
respondent refused and failed to pay the amount due upon the policy. The answer 
admits the issuance of the policy, denies that the premium had been paid, denies the 
total loss of the automobile, admits the furnishing of the proof of loss, and as an 
affirmative defense alleges that the automobile was the property of one J. E. Spitz- 
messer, who had sold it to respondent under a conditional sale contract. It also al- 
leges that on January 30, 1920, more than five days prior to the fire, it gave respond- 
ent five days’ written notice of cancellation of the policy, and that respondent agreed 
with appellant that the policy be and the same was canceled. 

The reply of respondent denies the affirmative allegations of the answer. The 
testimony in the case shows that J. E. Spitzmesser sold an automobile to respondent 
on conditional sale contract; that at this time one J. B. Harris was the agent of ap- 
pellant with authority to write and issue fire insurance policies, and had in his em- 
ploy one H. E. Hare as an insurance solicitor; that J. E. Spitzmesser, on October 
25, 1919, paid H. E. Hare the amount of $22.50, the premium due upon the policy, 
and the policy was issued to respondent with a rider attached thereto as rere 

“Loss, if any hereunder, shall be payable, first, to, said vendor (J. E. Spitz- 
messer) * * * and, second, to said vendee. + 

And on the same date a statement was submitted ‘t James B. Harris and given 
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to Jas. E. Spitzmesser showing that there was due from P. D. Snavely to James B. 
Harris the amount of $22.50 for the following item: 

“To insurance premium policy No. 9704 London Assurance: Corporation $1,500 
1 year $1.50 Hudson 1920 Cabriolet.” 

This statement was marked paid October 26, 1919, by H. E. Hare. On Janu- 
ary 28 notice of cancellation in writing was given respondent. Respondent stated 
soon thereafter that he wanted some additional insurance upon his automobile, and 
also stated that he would return the policy. The policy was not returned, and the 
fire occurred more than six months thereafter. 

[1] At the time of the trial, neither respondent nor Spitzmesser were called as 
witnesses. Testimony was offered to prove the signature upon the check given Octo- 
ber 25, 1919, to H. E. Hare, markéd thereon “Ins.,” signed by Jas. E. Spitzmesser, 
also to prove the signature upon the receipt of the bill for the insurance given on 
October 26, 1919. It was further proven that the premium upon the policy had 
never been paid to J. B. Harris. We are satisfied, however, that the proof suffi- 
ciently shows that the premium was paid to H. E. Hare, the soliciting agent, and 
under our statute payment to the soliciting agent is payment to the appellant. Sec- 
tion 7033, Rem. Comp. Stat., provides as follows: 

“ ‘Solicitor’ or ‘insurance solicitor’ is a person duly appointed, authorized and 
employed by a duly commissioned agent to solicit, receive, and forward applica- 
tions for insurance and to collect premiums for the agent.” 

[2] Upon the question as to whether or not this insurance policy was canceled 
by giving five days’ written notice to respondent, the Insurance Code provides: 

“Any fire insurance policy may be canceled at any time by the insurer giving 
the insured or his representative in charge of the property insured, and the mort- 
gagee, if the insurance is for the benefit of the mortgagee, five days’ notice of such 
cancellation, and if the premium has been actually paid, by paying in cash or mail- 
ing by registered letter with proper postage affixed thereto, addressed to the insured 
at his usual or last known post office address, a post office or express company 
money order or bank draft for the return premium computed at pro rata rate for 
the time the insurance has yet to run. * * * Section 7154, Rem. Comp. Stat 

There is no proof that appellant paid or offered to pay the prorated amount of 
the premium upon the policy, and the attempted cancellation was not- effective. 

[3] It is contended by appellant that, even though no part of the premium was 
returned to respondent, this provision of the statute was waived when respondent 
stated that he would return the policy, relying upon Violette v. Insurance Co. of 
Pennsylvania, 92 Wash. 685, 159 Pac. 896, 161 Pac. 343; Tacoma Lum, etc., Co. v. 
Fireman’s Fund Ins. Co., 87 Wash. 79, 151 Pac. 91. At the time of the alleged state- 
ment of respondent that he would return the policy, he also said that he would se- 
cure a policy in a larger amount. We have said: 

“The refusal to surrender the first policy evidences the fact that respondent did 
not acquiesce in its cancellation nor admit its liabiliy had fully ceased.” Tacoma 
Lum., etc., Co. v. Fireman’s Fund Ins. Co., supra. 

We are satisfied that the failure of respondent to return the policy sufficiently 
shows that it was not his intention to surrender the same, 

The judgment of the trial court is affirmed. 

Main, C. J., and Mitchell, Fullerton, and Bridges, JJ., concur. 


———__ > ooo 


STUSSER er ux. v. MUTUAL UNION INS. CO. (No. 18244.) 
(Supreme Court of Washington. Dec. 13, 1923.) 
221 Pacific Reporter, 331. 


3. INSURANCE—RELEASE; INSURANCE COMPANY LIABLE AS “COM- 
PENSATED SURETY” ON BOND FOR TORT-FEASOR, THOUGH 
JOINT TORT-FEASOR WAS RELEASED IN PART. 


Where an insurance company as surety, and a bus driver as principal, executed 
a bond conditioned that the driver pay all damages to persons injured by his neg- 
ligences to the aggregate of $2,500 and plaintiff reduced his claim to judgment, the 
insurance company is liable for the whole amount of the bond, though a joint tort- 
feasor had paid part of the judgment and had heen released in writing pro tanto. 
(For other cases, see Insurance, Dec. Dig. § 603.) 
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4. INSURANCE—BUS DRIVER’S BOND FOR BENEFIT OF PERSON IN- 
JURED BY HIS NEGLIGENCE CONSTRUED MOST STRONGLY 
AGAINST INDEMNITOR. , 

A surety bond to the state, given by a bus driver as principal and an insurance 
company as surety, and conditioned upon payment of all damages to persons in- 
jured through the negligence of the principal to the aggregate of $2,500, must be 
construed most strongly against the indemnitor. : 

(For other cases, see Insurance, Dec. Dig. § 146{3].) 

5. INSURANCE—NO WANT OF PRIVITY BETWEEN PERSON INJURED 
AND INSURANCE COMPANY ISSUING INDEMNITY BOND. 

Where an insurance company as surety, and a bus driver as principal, executed 
a bond to the state amounting to an insurance contract between the company and 
persons injured by the driver’s negligence, there was no want of privity of contract 
between an injured person and the insurance company which would prevent an in~- 
jured person from suing thereon. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


Department 1. é 

Appeal from Superior Court, King County; Ronald, Judge. 

Action by S. Stusser and wife against the Mutual Union Insurance Company. 
Judgment for defendant, and plaintiffs appeal. Reversed and remanded, with di- 
rections, 

Bausman, Oldham, Bullitt & Eggerman and Walter L. Nossaman, all of Seattle 
for appellants. 

Poe, Falknor & Falknor, of Seattle, for respondent. 

Parker, J. The plaintiffs, Stusser and wife, seek recovery from the defendant 
insurance company, upon a so-called “surety bond,” which, however, seems to be 
more in the nature of an insurance policy executed by the insurance company for 
the benefit of persons who might be damaged as the result of the operation by Louis 
C. Smith of a passenger for hite, motor- propelled vehicle upon the public highways 
of this state The cause proceeded to trial upon the merits in the superior court for 
King county, sitting without a jury, and resulted in the making of findings and the 
rendering of judgment thereon denying to the plaintiffs any relief; from which 
they have appealed to this court. 

The bond sued upon was executed in form by Smith as principal and the de 
fendant insurance company as surety, and teads as follows: 

“Supplemental Surety Bond of the Mutual Union Insurance Company. 

“Know all men by these presents: That we, Louis C. Smith, of the city of 
Seattle, state of Washington, a member of the Mutual Union” Insurance Com- 
pany, as principal, and the Mutual Union Insurance Company, a corporation organ- 
ized and existing under the laws of the state of Washington, and authorized to con- 
duct a surety business in the state of Washington under the laws thereof, as surety, 
are held and firmly bound unto the state of Washington in the just, full, and ag- 
gregate sum of twenty-five hundred ($2,500) dollars lawful money of the United 
States of America, for the payment of which well and truly to be made, we do here- 
by bind ourselves, our heirs, executors, administrators, successors and assigns, jointly 
and severally, firmly by these presents. 

“Signed, sealed and dated this 7th day of August, 1920. 

“Whereas, the said principal is duly authorized to engage in the business of 
carrying and transporting passengers for hire in a motor-propelled vehicle, described 
as follows, to wit: Make, Locomobile. Motor No, 9200. Seating capacity, 18. 

“And whereas, said principal ‘desires to protect the public against any careless 
or negligent act on the part of himself, his agents or employees while transporting 
passengers for hire in the above-named vehicle upon the public streets, roads, or 
highways of the state of Washington not within the limits of a city of the first class, 
by which any person or persons may be injured to the aggregate amount for all 
persons injured of twenty-five hundred dollars: 

“Now, therefore, the condition of this obligtion is such that if the said principal 
shall pay all damages to the aggregate sum of twenty-five hundred dollars ($2,500), 
which may he sustained by any person or’ persons injured by reason of any careless 
or negligent act on the part of said principal, his agents or employees, while trans- 
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porting passengers for hire over or along any public street, road or highway in the 
state of Washington, not within the limits of a city of the first class, then this ob- 
ligation to be void; otherwise to remain in full force and effect.” 

Smith paid to the insurance company $35 premium as compensation for the ex- 
ecution of the bond, and it was in full force and effect at the time in question. On 
March 20, 1921, appellants were passengers on Smith’s automobile stage described in 
the bond ‘while being operated for hire by him upon a public highway of the state 
between Seattle and Tacoma, when appellants were both injured in a collision oc- 
curring between the stage and a truck as the result of the concurring negligence of 
the operators of both. Thereafter appellants sued Smith and the owners of the truck 
as joint tort-feasors, seeking recovery for such injuries, and were on December 12, 
1921, awarded judgment against all of them as joint tort-feasors in the superior 
court for Pierce county in the sum of $7,500, and costs taxed at $116.80. There- 
afiter execution was issued upon the judgment and returned ‘wholly unsatisfied. 
No part of the judgment has ever been paid by Smith, and no part of it has ever 
been paid by any one, except that the Maryland Casualty Company, a debtor of the 
owners of the truck, as garnishee defendant in that action has paid a sum in con- 
sideration of which appellants executed a release satisfying the judgment as against 
the owners of the truck to the extent of $5,366.80 and no more, leaving the remain- 
ing portion of the amount of the judgment wholly unsatisfied, both as against Smith 
and as against the owners of the truck. The trial court found these facts as to 
which there can be no serious controversy, and concluded therefrom as a matter of 
law: 

“That by virtue of the satisfaction of said judgment by the codefendants Tom 
Rawson, Neil Rawson, and N. Younkers [owners of the truck] to the amount of 
$5,366.80, said Rawsons and Younkers being joint tort-feasors with the defendant 
L. C. Smith, the defendant L. C. Smith was released to the extent of $5,366.80, and 
that said bond sued on herein being only in the aggregate sum of $2,500, upon the 
satisfaction of said judgment to the amount of $5,366.80, became null and void by 
operation of law.” 

{1, 2] While it has become the settled law in this state, in harmony with the 
generally prevailing rule elsewhere, that an entire release by the injured party of 
one or more joint tort-feasors from liability entirely releases all the other joint tort- 
feasors, though it be stipulated between such expressly released joint tort-feasors 
and the injured party that such release shall not have the effect of releasing other 
joint tort-feasors (Abb v. Northern Pacific Ry. Co., 28 Wash. 428, 68 Pac. 954, 
58 L. R. A. 293, 92 Am. St. Rep. 864; Larson v. Anderson, 108 Wash. 157, 182 Pac. 
957, 6 A. L. R. 621) ;\ it seems to us that it is also a well-settled, general rule of law 
that a partial release by the injured party of one or more joint tort-feasors has no 
greater effect than releasing the other joint tort-feasors pro tanto,, and that to 
whatever extent such expressly released joint tort-feasors remain liable to the injured 
party, so will the other joint tort-feasors remain liable to the injured party. There 
are decisions seeming to recognize exceptions to this general rule; but, where the 
amount of the injured party’s damages, as against all the joint tort-feasors, has be- 
come fixed by judgment before the execution of such partial release, as in this case, 
no exception to this general rule obtains. 23 R. C. L. 405. Counsel for the insurance 
company seem to rely upon our decision in Larson v. Anderson, 108 Wash. 157, 182 
Pac. 957, 6 A. L. R. 621, as lending support to their contention that the acceptance 
of payment from the owners of the truck and the release of the judgment as against 
them to the extent of $5,366.80 by appellants was in legal effect an entire release and 
satisfaction of the judgment as against the insurance company. But the argument, 
we think, overlooks the fact that that was only a partial release and satisfaction of 
the judgment as against the owners of the truck; they remaining: still bound to pay 
the judgment in so far as it remained unsatisfied. In Larson v. Anderson we have 
the somewhat unusual situation of joint tort-feasors being sued separately for the 
omission of the same tort; judgments being rendered in the separate actions for 
different sums, that is, different juries finding damages in different amounts for the 
same tort. It was held that the receipt in full by the plaintiff of the amount of one 
of these judgments was necessarily a full satisfaction of the other, even though the 
judgment so expressly satisfied was the smaller in amount. That decision was but 
a recognition of the principle that the injured party could have but one recovery for 








Auto] Stusser et ux. v. Mutual Union Ins. Co. 691 


the injury suffered from the joint act of any number of joint tort-feasors. 

[3, 4] The decision of the learned trial court, as evidenced by its conclusion of 
law above quoted, and the argument of counsel for the insurance company, seem to 
rest principally upon the theory that, since appellants have received more than 
$2,500, the amount of the bond, upon their judgment against Smith and the owners 
of the truck as joint tort-feasors, appellants have therefore received the full amount 
for which the bond indemnified them. We think one answer to this argument is 
found in the fact that Smith has never paid, or caused to be paid, any sum whatever 
upon the judgment to appellants, and the express language of the bond is that “said 
principal [Smith] shall pay all damages to the aggregate sum of twenty-five hun- 
dred dollars ($2,500), which may be sustained by any person or persons injured. 
* * * ” This, it seems to us, is a direct promise that Smith, and in turn the in- 
surance company, shall pay not exceeding $2,500, in any event; and that as long as 
there remain damages due to appellants in any sum up to $2,500, Smith, and in turn 
the insurance company, are liable therefor to whatever extent they, or either of them, 
have not paid $2,500. Their liability, we think, is not dependent upon what some 
one else pays or fails to pay to appellants, except in so far as any such payments 
may reduce the sum due the injured party as damages below the sum of $2,500. Of 
course, neither Smith nor the insurance company are required to pay more than 
actual damages suffered by appellants, nor more than $2,500 of such damages; but 
we are convinced that Smith, and in turn the insurance company, are by the terms 
of the bond required to pay not exceeding $2,500 towards anv portion of the damages 
not paid by others. The insurance company is a compensated surety. Indeed, we 
think it falls little short of being a compensated insurer in the conventional sense, in 
view of the fact that it executed this so-called “surety bond” manifestly for the 
benefit of persons who might be injured as appellants were. Appellants may well 
be called the insured and the insurance company the insurer, though the document 
evidencing this relation be called a “surety bond.” Elementary rules of construction 
of indemnity contracts of this nature, prepared by the indemnitor in stereotyped form 
as this contract manifestly was prepared by the insurance company, call for a con- 
struction most strongly against the indemnitor. Our decisions in Montana Stables v. 
Union Assur. Society, 53 Wash. 274, 101 Pac. 882, Algoe v. Pacific Mutual Life 
Ins. Co., 91 Wash. 324, 157 Pac. 993, L. R. A. 1917A, 1237, and Mountain. Timber 
Co. v. Lumber Ins. Co., 99 Wash. 243, 169 Pac. 591, lend strong support to this 
conclusion, though the contracts involved in those cases were, in form, conventional 
insurance contracts. 

[5] Some contention is made in behalf of the insurance company rested upon 
the theory that the want of privity of contract between it and appellants stands in 
the way of appellants being awarded recovery against it in this case. We think, in 
view of the manifest purpose of the insurance company in issuing this so-called “surety 
bond” for the benefit of people who might be injured as appellants were, as evidenced 
by the terms of the bond, it is rendered plain that appellants have the right to sue 
and recover thereon. Finkelberg v. Continental Casualty Co. (Wash.) 219 Pac. 12; 
Clatsop County v. Feldschau, 101 Or. 369, 199 Pac. 953, 18 A. L. R. 1221. 

(6, 7] Some contention is made in behalf of the insurance company, though but 
briefly argued, that it should not be held liable in this particular action, because, as 
alleged in its complaint and found by the trial court, in substance, others are making 
claims against it upon this same bond: because of having received injuries in the 
same accident; the insurance company, however, denying all liability to such other 
parties, as well as denying all liability to appellants. In other words, the insurance 
company does not stand indifferent as a disinterested stakeholder as between ap- 
pellants and other alleged claimants under the bond, but it stands in pronounced an- 
tagonism resisting the claims of all persons made under the bond. The learned trial 
court manifestly gave this defense made by the insurance company no consideration, 
evidently deeming it unnecessary to do so in view of its decision being rested upon 
other grounds which we have already noticed. However, we think the position of 
counsel for the insurance company on this branch of the case is wholly untenable. 
In 15 R. C. L. 226, the law is well stated as follows: 

_ ._“It is of the essence of an interpleader suit that the plaintiff should be entirely 
indifferent between the conflicting claims, asserting no interest in himself in the fund 
in dispute. An attitude of perfect disinterestedness, excluding even an indirect in- 
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terest, on the part of the plaintiff is indispensable to the maintenance of the bill, and 
his position must be one of ‘continuous impartiality,’ save that the thing in his pos- 
session be awarded to the right party. When, therefore, the plaintiff denies his lia- 
— for part of the claim of one of the contestants he cannot have a bill of inter- 
pleader.” 

The Supreme Court of Missouri, in Pope v. Missouri Pac. Ry. Co., 175 S. W. 
955, dealt with a similar problem. There was drawn in question in that case an ap- 
pearance by the defendant which was, in effect, a plea in abatement rested upon an 
allegation that the damages sued for were claimed by another, and also a motion 
seeking to bring such other claimant in as plaintiff; the railway company, however, 
asserting its nonliability to anyone. Holding that the railway company could not 
thus reap benefits as an interpleader, Justice Blair, speaking for the court, observed: 

“An impartial, disinterested stakeholder, acting in good faith, and having rea- 
sonable cause for a real doubt as to which of certain claimants is entitled to a fund 
in his hands or to a debt or duty owed by him, may ordinarily, if he fears injury 
from conflicting claims, bring the claimants into court and require them to litigate 
their conflicting rights to the thing concededly due one of them. Little v. Union 
Trust Co., 197 Mo. loc. cit. 291, 94 S. W. 890. It is settled law that if, in such a 
proceeding, the amount due is in dispute between plaintiff and defendant or either 
of them, the bill cannot be maintained. Glasner v. Weisberg, 43 Mo. App. loc. cit. 
219. That defendant could not, on the showing made in the motion, maintain such a 
proceeding by motion, bill, or otherwise, is apparent. The motion itself denies all 
liability, and consequently denies the existence of any fund concededly due for which 
the claimants could have litigated, had the administrator been brought in. The mo- 
tion disclosed that defendant’s object was to continue to participate in all further 
proceedings and to defend against any liability to either claimant, meanwhile em- 
broiling them with each other. 

“No case is cited authorizing a tort-feasor to require persons, each claiming the 
sole right to damages for the same tort, simultaneously to litigate with it the ques- 
tion of its liability and, with each other, their conflicting claims. The remarkable 
situation which would result would be far more productive of injustice than it will 
be to require defendant to take his chances on two juries coming to the same con- 
clusion on the facts. The doctrine invoked has no possible application to facts like 
those set up in the motion. 

“What has been said disposes of the ruling on the administrator’s ‘entry of 
appearance and plea in abatement,’ so far as concerns defendant's right to complain 
of that ruling. * * *” 

We see nothing in our statute relating to interpleading (sections 198-201, Rem. 
Comp. Stat.) calling for the application of the law different from that above cited 
and quoted. 

We conclude that the judgment of the superior court denying to appellants al! 
relief must be reversed. It is so ordered, and the cause remanded to that court, 
with directions to award to appellants a judgment against the insurance company 
upon the bond, for whatever amount of appellants’ judgment against Smith and the 
ewners of the truck remains unsatisfied, not exceeding $2,500. 

Main, C. J., and Holcomb, Tolman, and Mackintosh, JJ., concur. 

————_ - oo 


KNUTZEN AUTO CO. v. NORTH BRITISH & MERCANTILE INS. CO, 
Limitep. (No. 18015.) 


(Supreme Court of Washington. Dec. 31, 1923.) 
* 221 Pacific Reporter, 339. 


[INSURANCE — CONFISCATION OF CAR BY PUBLIC AUTHORITIES 
HELD NOT TO ENTITLE SELLER TO RECOVER UNDER POLICY: 
“DISPOSAL OR CONCEALMENT.” 

A policy insuring the seller of an automobile “against all direct loss or damage 
which he may sustain by disposal or concealment of said automobile by the said 
vendee with intent to defraud the said vendor,” does not entitle the seller to recover 
a loss sustained when the automobile was confiscated by Canadian authorities while 
transporting liquor without a license. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Si other definitions, see Words and Phrases, First and Second Series, Dis- 
posal. 
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Department 2. 
Appeal from Superior Court, Whatcom County; Brown, Judge. 
Action by the \nutzen Auto Company against the North British & Mercantile 
Insurance Company, Limited. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with directions to dismiss. 


Silvain & Butler, of Seattle, for appellant. 
R. W. Greene, of Bellir~ham, for respondent. 


MitcHELL, J. This is an action on an insurance policy issued by the North Bri- 
tish & Mercantile Insurance Co., Limited, in favor of the Knutzen Auto Company 
upon an automobile sold and delivered by the auto company to one Barker under a 
conditional sale contract without any separate promissory note accompanying it. 
The vendor and purchaser were residents of Whatcom county. Upon the trial of 
the action there was a verdict and judgment for the auto company, from which the 
insurance company has appealed. 

Appellant’s motion for a nonsuit at the close of the evidence on behalf of the 
respondent was denied. Our views in consideration of an assignment of error on 
the denial of that motion make it unnecessary to notice other assignments of error, 
there beiny no change in the effect of the evidence with respect to the merits of the 
an at the close of all the evidence from what it was at the time the motion was 
made. 

The respondent, upon taking the conditional sale contract, delivered it to the 
First National Bank of Linden, Wash., as collateral security. The bank notified 
Barker of that fact, and demanded that payments be made to it. Within a few days 
Barker drove the automobile into Canada, where it was seized by the Canadian cus- 
toms authorities, and it was later forfeited to the Crown for the offense of trans- 
porting whisky without a license in violation of the custom laws of that govern- 
ment. The policy sued on, among other things, by a rider attached, provided that, 
in consideration of $7.50 additional premium, the insurance company “also insured 
the said vendor against all direct loss or damage which he may sustain by the dis- 
posal or concealment of said automobile by the said vendee, with intent to defraud 
the said vendor.” It is upon the provisions of the rider contract, or not at all, that 
the respondent is entitled to prevail. Certainly there is no evidence. in this record 
that Barker disposed of the automobile. On the contrary, the evidence shows that 
it was taken from him by the Canadian authorities in the exercise of their public 
duties. It shows that near the international boundary line the Canadian authorities 
searched the car, found that it contained whisky, and, Barker having no permit or 
license for the transportation of it, the authorities ordered him to step across the 
line into the United States and to leave the car in their custody. Barker was com- 
pelled so to do. Nor was there any concealment of the car. He did not place or 
surrender it voluntarily, nor conceal or attempt to conceal it. It was taken from 
him openly by public authorities in the performance of public duties. The scizure 
occurred on Sunday and promptly on the next morning Barker notified the First 
National Bank of Linden that the car had been taken by the Canadian authorities. 
Having seen that Barker neither disposed of nor concealed the car, it follows, of 
course, that the question of intent to defraud the vendor in the doing of either of 
those things as provided for in the insurance rider contract, is: not in the case. 

Reversed and remanded, with directions to the superior court to grant the ap- 
pellant’s motion for a nonsuit, and to dismiss the action. 

Main, C. J., and Fullerton and Bridges, JJ., concur. 
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SURETY. 


SOUTHERN SURETY CO. v. CITY OF PRESCOTT er at. (No. 2097.) 
(Supreme Court of Arizona. Jan. 9, 1924.) 
221 Pacific Reporter, 834. 


1. MUNICIPAL CORPORATIONS — CONTRACT HELD NOT MODIFIED 
BY CONTRACTOR’S BOND TO PROPERTY OWNERS. 


Where, after the execution of a paving contract by a municipality, under Civ. 
Code 1913, pars. 1953-1977, a bond was given by the contractor in trust for prop- 
erty owners, to pay to them a certain part of the contract price in consideration of 
deferring commencement of work to a certain date, which was the same date fixed 
in the original contract for such commencement, the bond did not modify the con- 
tract with the city. 

(For other cases, see Municipal Corporations, Dec. Dig. § 354.) 

2. MUNICIPAL CORPORATIONS—PAVING CONTRACT COULD NOT BE 

MODIFIED BY SUPERINTENDENT OF STREETS. 


A paving contract by a city with a contractor, when finally executed and de- 
livered under Civ. Code 1913, pars. 1953-1977, could not be changed or modified by 
the superintendent of streets, a ministerial officer vested with no discretion, nor 
could he extend any exemption privilege or immunity to the contractor with or 
without consideration, and where he attempted to do so the transaction was a nullity. 

(For other cases, see Municipal Corporations, Dec. Dig. § 354.) 

4. MUNICIPAL CORPORATIONS—SURETY ON CONTRACTOR’S BOND 

HELD NOT BOUND BY MODIFICATION OF, CONTRACT. 


Where plaintiff's liability on a construction contract with a municipality was 
that of surety, its liability was limited to that contract, and where it was not a party 
to an attempted modification of the contract by the giving of a bond by the contrac- 
tor for certain purposes it was not bound by the bond, and mere notice of the exist- 
ence of the bond, given long after its liability became fixed, did not bind plaintiff. 

(For other cases, see Municipal Corporations, Dec. Dig. § 347[1].) 

5. MUNICIPAL CORPORATIONS—SURETY PERFORMING DEFAULTING 

CONTRACTOR’S CONTRACT HELD ENTITLED TO BONDS IS- 

SUED IN PAYMENT. 


Where, on paving contractor’s default, plaintiff surety company completed pav- 
ing work in accordance with the original contract with the contractor, and the city. 
by resolution of the common counsel accepted the surety’s work as a full compli- 
ance with such contract, and directed that bonds should be issued and delivered to 
the surety in the full amount contemplated and required by the original contract, 
the city by its official act acknowledged that the bonds belonged to the surety, and 
it could not withhold the bonds from it, on the theory that a bond, given the 
contractor to property owners to which transaction surety was not a party, relieved 
whoever should do the work from some of the obligations of the original contract. 

(For other cases, see Municipal Corporations, Dec. Dig. § 347[1].) 

Appeal from Superior Court, Yavapai County; John J. Sweeney, Judge. 

Action by the Southern Surety Company against the City of Prescott and others. 
Judgment for defendants, and plaintiff appeals. Reversed and remanded, with di- 
rections. 

Clark & Clark, of Phoenix, for appellant. 


Alfred H. Gale, City Attorney, and Anderson, Gale & Nilsson, all of Prescott, 
for appellees. 


Lyman, J. This is an action by the Southern Surety Company, appellant, to 
recover from the city of Prescott, a municipality, certain paving bonds issued in pay- 
ment for street improvement, which appellant, as surety, was required to perform for 
the protection of its contract of suretyship. The contract required the paving of a 
portion of Mt. Vernon street, of the city of Prescott, by the Southwestern Contract- 
ing Company. It is dated October 23, 1919, and provided that the work of con- 
struction should commence on March 15th following. It was made pursuant to the 
authority to the municipality by what is described in the contract as the “Improve- 
ment Act of 1912.” 
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After doing a small part of the work called for by the contract, the South- 
western Contracting Company became insolvent and ceased to operate. The appel- 
lant, as surety, was notified of that fact, and in June following took up the work 
where the contractor had left it, and completed it November 23, 1920, to the satis- 
faction and acceptance of the city of Prescott, which was officially evidenced by a 
resolution of the common council, which recites: 

“That as surety for said Southwestern Contracting Company, the said Southern 
Surety Company did carry out, complete, and faithfully perform all the work of 
grading, paving, constructing curbs, gutters, and culverts on said Mt. Vernon street 
according to resolution No. 2 of said legislative body, the plans and specifications 
for said work, and in compliance with the terms and conditions of said contract of 
October 23, 1919, and it further appearing that the Southern Surety Company, as 
surety for and subrogated to all the assets, rights, and equities of said Southwestern 
Contracting Company under the contract of October 23, 1919, is entitled to have and 
receive improvement bonds for the amount of the unpaid assessments levied upon the 
property owners of paving district No. 1 to pay the costs and expenses of paving 
and improving Mt. Vernon street, as aforesaid.” 

The same resolution also recites that the total amount due under that contract 
was $82,826.96, of which $7,269.67 had already been paid by the property owners 
liable, leaving a balance of $75,557.29, for which the resolution says “that improve- 
ment bonds should therefor issue to the Southern Surety Company for said sum.” 
Such improvement bonds were accordingly issued, and to the amount of - $70,557.24 
were delivered to the Southern Surety Company, and the balance withheld To re- 
cover the balance is the object of this action The case was tried to the court sitting 
without a jury, and judgment rendered for the defendant. 

The city of Prescott bases its claim to withhold these paving bonds upon a trans- 
action said to have taken place between the contractor, Southwestern Contracting 
Company, and. the street superintendent of Prescott, who testified in substance that 
the contractor sought to have the date of the commencement of the work fixed for 
the spring following the making of the contract, in order that he might not be re- 
quired to protect the work in its progress from frost, as the specifications upon which 
his and all the other bids were based required him to do, and thereby lessen the 
cost of construction. The superintendent of streets said he acceded to this upon 
the condition that the contractor should pay the sum of $4,709.20, to be distributed 
among the property owners who were liable for the cost of paving. This “rebate,” 
as it is described was not paid in cash, but secured by a bond dated December 4, 
1919, signed by the contractor, as principal, and the Central Finance Company, as 
surety, payable to the Commercial Trust Company of Prescott, in trust for the 
property owners liable for the Mt. Vernon street improvement in the sum of $4,750, 
conditioned upon the “payment to the trustee therein named the sum of $4,709.20 
on or before the date of issuance and delivery of the assessment warrant against 
the property lying in improvement district No. 1,” being the territory liable for the 
payment of the Mt. Vernon street paving. The bond recites that: 

| ‘‘Whereas there is included in that certain bid of the Southwestern Contracting 
Company for the improvement specified in resolution No. 2 of the mayor and com- 
mon council of said city of Prescott, the sum of four thousand, seven hundred nine 
and 20/100 dollars ($4,709.20), for the purpose of protecting the work from the cold 
weather and frost expected to be encountered in performing and completing the 
work, under the specifications; and 

“Whereas the superintendent of streets of the city of Prescott has fixed the 
fifteenth day of March, 1920, as the date for the commencement of said work, in 
order to avoid expending said additional amount of money incident to making such 
improvement in the present season.” 

This transaction is evidenced by no other writing. The only consideration for 
this bond seems to have been, as recited in it, the fixing of the date for the com- 
mencement of the work on the 15th of March, 1920, which is identical with the date 
fixed for the commencement of the work in the original contract, for the perform- 
ance of which this appellant is bound. It is not claimed that the appellant had 
knowledge of any such transaction at the time it entered into its contract of surety- 
ship, nor at any other time prior to June, 1920, just before it undertook to complete 
the work which its principal had abandoned. At that time some agent of the ap- 
pellant, who was making preparations to have the paving finished, was told by the 
superintendent of streets about this transaction, to which he made no response. 
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The theory of the defense seems to be that this bond for $4,750 constituted a modifi- 
cation of the original contract, and that, because the appellant had notice of such 
transaction before it began the work of completing the paving, it was therefore 
bound by it. 

{1, 2] It is perfectly obvious that this transaction constituted no modification of 
the original contract. The original contract sets March 15th for the commence- 
ment of the work, and that was never changed. This Central Finance bond does not 
assume to change it, but expressly recognizes it. Furthermore, the construction 
contract, when finally executed and delivered, was beyond the power of any one to 
change or modify it; much less could the superintendent of streets, a ministerial 
officer, vested with no discretion whatever in the premises, modify the contract, or 
extend any exemption, privilege, or immunity to the contractor, with or without 
consideration. Such a transaction violates every elementary rule of law which safe- 
guards the sanctity of contracts of this character, entered into in accordance with 
the strict limitations of the statute by public officers exercising authority limited by 
the explicit provisions of statute, and having no authority in the premises not deti- 
nitely conveyed by statute. The whole transaction in its inception was a complete 
nullity. Whether or not some one might have become estopped, under some cir- 
cumstances, from avoiding some consequences contemplated by it, is not worth 
while here to consider. 

[3, 4] The contract upon which appellant is surety was made in the course of 
proceedings taken by the city of Prescott, as the contract itself recites, upon the au- 
thority vested in municipalities and their officers by the terms of chapter 13 of title 
7 of the Civil Code 1913. These proceedings are purely statutory. The authority 
vested in the public officers who conduct the proceedings is strictly construed, and 
it can only be exercised in the manner and within the limits set forth in the statute. 
Kelso v. Cole, 121 Cal, 121, 53 Pac. 353; Skirm v. Board of Public Works, (N. J. 
Sup.) 29 Atl. 158. The appellant, not being a party to this irregular transaction. 
is not bound by it by mere notice of its existence, given long after its liability be- 
came fixed. The appellant’s liability is that of a surety, and such liability is limited 
to the contract to which it is a party. It is not bound by the bond of December 4, 
1919, to which it is an entire stranger. 

[5] The assumption that the Central Finance Company bond operated to relieve 
the contractor or whoever did the work from some obligation involved in the original 
contract is wholly without foundation. The appellant did the work under the orig- 
inal contract, and in accordance with it, and when it was completed the city of 
Prescott accepted it as in full compliance with the original contract, and directed that 
bonds should be issued and delivered to the appellant in the full amount contem- 
plated and required by the original contract. Such bonds were issued, and a part of 
them delivered and a part retained by the city of Prescott. These bonds were not 
issued for the city of Prescott, and it has no right to them. It has acknowledged 
by its offical act that they belong to the appellant. Neither by law nor by contract 
is the withholding justified. 

It is claimed, in counsel’s brief at least, that the appellant was relieved of some 
of the burdens of construction required by the original contract; but that contention 
is wholly without foundation. It is nowhere denied that the appellant did not do 
all the work defined by the original contract, and in the manner provided. The city 
of Prescott has acknowledged that by its official act in concurring in the resolution 
above set forth. 

[6] Some claim is made that the attorney of the appellant, who had charge of 
its business in the settlement of its demands. under the paving contract, had sur- 
rendered the disputed bonds, and relinquished al] claim upon them. These bonds 
constituted the entire matter in dispute, and it would be an extraordinary conces- 
sion for a mere attorney to relinquish the whole matter in controversey as a basis 
of “compromise,” as the appellee describes it. But this phase of the matter is set- 
tled by the written authority upon which the attorney acted. This authority, in 
the form of a letter, states that its attorney is authorized to leave the disputed bonds 
with the city of Prescott until the matter should be settled by judicial determina- 
tion. This seems to be nothing more than a statement that it does not expect its at 
torney to recover the bonds by physical force. 

[7] Finally, whether rightly or wrongly, the appellees seem to feel that the 
property owners involved have been deprived of some benefit or advantage, which 
the superintendent of streets secured, or tried to secure, for them, and which the 
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original contractor conceded they were entitled to, and that therefore the surety 
for the performance of the original contract should somehow or other, rightly or 
wrongly, be compelled to pay this money. Aside from the fact that there is not a 
shadow of legal right for such claim against this surety,.the inherent vice of the 
whole transaction, both legal and moral, under which this claim is being made, ap- 
pears from analysis. If the safeguard against danger from frost was not necessary 
for the good of the work to be done, it should not have been incorporated in the 
specifications. If it was necessary, it was wrong to stipulate with the contractor 
that it might be left out, The law under which this contract was made provides that 
the work shall be let to the lowest bidder. The bids for the doing of this work were 
invited and made and received upon the basis of specifications containing the so- 
called freezing clause. After all other bidders had been eliminated, the superinten- 
dent of streets undertakes to barter with th successful bidder for the elimination 03 
cne element of expense, in consideration of the payment of upwards of $4,700. I 
does not appear how much the other bidders estimated the hazard entailed by that 
clause.. Nobody knows whether the work might have been done with that clause 
eliminated for $3,000, $4,700, or $5,700, or $10,000 less, or whether the $4,700 repre- 
sents more or less than some other bidder would have paid for the same privilege 
Such a transaction destroys the whole plan of having work done by the lowest bid 
der; the only plan which protects the property owner from improvidence and fraud 
There is no intimation and no doubt but what in this instance the officer acted 
honestly and conscientiously, though ill-advisedly and unlawfully; but the method 
he employed is ope which might be used by an unscrupulous officer with a great loss 
and damage to the property owners, and is prohibited by statute. 

There is no dispute concerning the facts which determine the rights of the par- 
ties in this case. The case is remanded to the superior court, with directions to en- 
ter judgment directing the appellees to deliver the bonds, the possession of which is 
sued for, to the appellant. 

McAlister, C. J., and Ross, J., concur. 


———_—~-- 


COLONIAL TRUST CO. v. FIDELITY & DEPOSIT CO. OF MARYLAND. 


SMART et at. v..SAME. (Nos. 39, 40.) 
(Court of Appeals of Maryland. April 24, 1923. Motion for Reargument or Modi- 
fication of Opinion Denied Jan. 9, 1924.) 
123 Atlantic Reporter, 187. 


1. PRINCIPAL AND SURETY—PROMISE TO INDEMNIFY SURETY 
COULD NOT BE REPUDIATED BY PRINCIPAL NOR HER DISTRIB- 
UTEES BECAUSE OBLIGEE NOT ENTITLED TO ASK BOND. 


Where negotiable state debt certificates were lost and owner executed bond to 
indemnify fiscal agents for loss from issuance of duplicates, and on owner’s death 
his heir sold the duplicates, but was required by stock exchange rules to procure 
issuance of new originals and executed bond to fiscal agents for such issuance, and 
first bond was canceled, and thereafter lost bonds were presented for exchange, and 
surety on demand of obligee, saved it from loss, held, that neither the heir nor her 
distributees could repudiate her express promise to indemnity surety when that 
promise. was the consideration for the second bond, whether or not the fiscal agents 
had any right to require the second bond. ¢ 

(For other cases, see Principal and Surety, Dec. Dig. § 175.) 


2. PRINCIPAL AND SURETY—SURETY’S ACT IN INDEMNIFYING 
OBLIGEE NOT VOLUNTARY. 


Where surety company executed bond to indemnify fiscal agents of a state for 
any loss from issuance of new original certificates for lost negotiable certificates of 
state indebtedness, and surety thereafter, on demand of obligee, purchased bonds, to 
be exchanged for the lost certificates, which were presented by holder in good faith, 
surety’s act was not voluntary. 


(For other cases, see Principal and Surety, Dec, Dig. § 183.) 
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3. PRINCIPAL AND SURETY—SURETY ENTITLED TO REIMBURSE- 
a EITHER BY PRINCIPAL, HER ESTATE, OR HER DISTRIBU- 
TEES. 


Where bond was executed to fiscal agents of state to reimburse them for any 
loss from issuance of new original certificates of indebtedness, and thereafter surety, 
on obligee’s demand, was required to save agents from loss when lost certificates 
were presented for exchange, surety was entitled to reimbursement either by principal, 
her estate, or her distributees. 

(For other cases, see Principal and Surety, Dec, Dig. §§ 185, 18514.) 


Appeals from Circuit Court of Baltimore City; Carroll T. Bond, Judge. 

Bill by the Fidelity & Deposit Company of Maryland against the Colonial Trust 
Company, trustee, and others. From order overruling demurrer to bill, defendant 
named and Gibbons Smart and others appeal separately. Affirmed, and remanded 
for further proceedings. 

Argued before Boyd, C. J., and Thomas, Pattison, Urner, Stockbridge, Adkins, 
and Offutt, JJ. 


Howard P. Sadtler, of Baltimore (Sadtler & Lyell, of Baltimore, on the brief), 
for appellant Colonial Trust Co. 

Albert F. Wheltle, of Baltimore (Charles F. Harley and Michael James Man- 
ley, both of Baltimore, on the brief), for appellants L. Gibbons Smart, Maud Peeples 
Smart, and Mary B. Hunter. 

Francis K. Murray and Washington Bowie, Jr., both of Baltimore, for appellee. 


Orrutt, J. At some time prior to August 10, 1912, Abner Greenleaf owned 
eight “Virginia debt certificates,’ having a face value of $20,031.72. These certifi- 
cates, which were obligations of the state of Virginia to pay to the holder thereof 
the amounts named in them, and for which they were respectively issued, were nego- 
tiable and passed by delivery. Before the date referred to Abner Greenleaf appears 
to have lost or misplaced them, and to have made application to Brown Bros., a 
brokerage partnership then acting as fiscal agents of the state of Virginia, for du- 
plicates of the certificates which he had held, for on that date he, as principal, and 
the American Bonding Company of Baltimore, as surety, executed a bond in the 
penalty of $20,000 to Brown Bros. to “save harmless and indemnify the said Brown 
Bros. & Co., their heirs, executors, administrators, successors, and assigns, from and 
against all manner of damage, loss, injury, or expense they may suffer, sustain, or 
incur for or on account of any demand made upon them by any holder of said lost 
or mislaid certificates.” On August 28, 1912, he executed in due form his last will 
and testament, in which he bequeathed to Corinne B. Greenleaf, his sister, all iof his 
property, real and personal; and on or about September 10th of the same year he 
died. The will was probated on Steptember 16, 1912, and on October 7th of the 
same year Corinne B. Greenleaf sold these duplicate certificates. She was then in- 
formed by Brown Bros. that before the sale which she had thus made could be con- 
summated it would be necessary under the rules of the New York Stock Exchange 
to issue new “original” certificates, instead of the “duplicate” certificates theretofore 
issued, and they appear to have required as a condition precedent to their issuing 
such certicates an indemnity bond in the penalty of $40,000 “in the place of” the bond 
executed by Abner Greenleaf. 

She thereupon applied to the American Bonding (Company to act as surety on the 
required bond, and in her application she agreed to “at all times indemnify, and keep 
indemnified, and save harmless the said gompany’ from and against any and all lia- 
bility asserted against said ‘company,’ and from and against all loss, liability, costs, 
damages, charges, counsel fees, and expenses whatsoever, which said ‘company’ shall 
or may for any cause, at any time, sustain, incur, or be put to, for, or by reason or 
in consequence of said ‘company’ having executed said bond.” She then, as principal, 
and the bonding company, as surety, executed to Brown Bros. a bond in the penalty 
of $40,000, containing the same condition as that set forth in the first bond which 
Abner Greenleaf had executed, and that bond (the $20,000 bond) was then returned 
to the surety and canceled. . 

On or about June 1, 1913, the Fidelity & Deposit Company of Maryland rein- 
sured all the business of the American Bonding Company and succeeded it as surety 
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on the $40,000 bond. On September 24, 1913, Corinne B, Greenleaf executed a deed 
of trust to the Colonial Trust Company in which— 

“the said Colonial Trust Company, trustee, was authorized and directed to pay over 
to the above-mentioned defendants after the death of the said Corinne B. Greenleaf 
the following amounts of money, i. e.: Mary B. Hunter, $15,000; Theodosia Dela- 
plaine, $5,000; L. Gibbon Smart, $10,000; Nettie F. Almony, $100; Catherine E. 
Johnson, $100; Sarah Martien Montgomerv. $200; Maud Peeples Smart, $500. 
And the said deed of trust did further provide that the Colonial Trust Company, 
trustee, should invest and reinvest the sum of $10,000 in its discretion with full power 
to dispose of any such investments as they might deem expedient, and to collect the 
income therefrom for the support and education of Rosanna Elizabeth Cates, infant 
defendant in the above-entitled cause, until she shall arrive at the age of 21 years, 
at which time the principal sum, to wit, $10,000, is to be paid to said Rosanna Eliza- 
beth Cates; that by the residuary clause of said deed of trust all the rest and residue 
of said property belonging to said Corinne B. Greenleaf was granted to the said 
Colonial Trust Company, trustee, to hold for the use of Theodosia Cates for the 
period of 10 years from and after the death of the said Corinne B. Greenleaf, with 
full power to the Colonial Trust Company to invest and reinvest said residue of said 
estate and to pay the income therefrom in cuarterly annual installments to said Theo- 
dosia Cates; that the expiration of 10 years after the death of the said Corinne B 
Greenleaf the deed of trust provides that the principal of the said residue of said 
estate be paid to said Theodosia Cates absolutely free from any and all trust.” 

Miss Greenleaf, the life tenant, died on January 6, 1918, and the distribution 
directed by the deed was made under the direction of the circuit court of Baltimore 
City, and an auditor’s account distributing the following sums respectively to the 
beneficiaries name in that deed was on December 24, 1918, finally ratified and con- 
firmed, that is to say: 

“To Mary B. Hunter, $14,250; to Theodosia Delaplaine, $4,750; to L. Gibbon 
Smart, $9,500; to Nettie F. Almony, $95; to Catherine E. Johnson, $95; to Sarah 
Martien Montgomery, $190; to Maud Peeples Smart, $475; to Colonial Trust Co., 
trustee for Theodosia Cates, $6,866; to Colonial Trust Co., trustee for Rosanna 
Elizabeth Cates, $9,500.” 

In October, 1920, while Brown Bros. were engaged in transferring to holders 
of Virginia debt certificates West Virginia 314 per cent. 20-year gold bonds in ex- 
change for such certificates, the original certificates formerly owned by Abner 
Greenleaf and claimed by him to have been lost or mislaid were presented for ex- 
change, as were also the “new original” certificates issued in 1912 Brown Bros. 
then demanded that the surety named in the $40,000 bond purchase from them a 
sufficient amount of West Virginia gold bonds to enable them to deliver to the hold- 
ers of the original certificates the bonds which those certificates entitled them to 
receive in exchange therefor. The surety, upon receiving that demand, and before 
complying with it, made a thorough investigation to ascertain whether the holders of 
the original certificates presented for exchange had acquired them in good faith. 
Finding nothing to justify a suspicion that they were not holders in good faith, it, 
in compliance with the demand, bought in December, 1920, the required bonds for 
$15,339.12 plus $65.40 for accrued interest, and the bonds thus purchased were de- 
livered to the holders of the original certificates in exchange therefor, and the 
claim of Brown Bros. arising from their obligation to issue bonds to the holders 
both of the “lost” originals and the “new” originals of the debt certificates held by 
Abner Greenleaf was completely satisfied. 

Before the original certifictes were presented for exchange the estate of Miss 
Greenleaf had been distributed in accordance with the provision of the deed of trust 
to the beneficiaries named in it, in the proportions referred to above. After pur- 
chasing the West Virginia gold bonds for $15,339.12, the surety demanded that 
“Mary B. Hunter, Theodosia Delaplaine, L.. Gibbon Smart, Nettie F. Almony, Cath- 
erine E. Johnson, Sarah Martien Montgomery, Maud Peeples Smart, the Colonial 
Trust Company, trustee for Theodosia Cates and Rosanna Elizabeth Cates, an infant,” 
the defendants in this case, who, as beneficiaries under the deed of trust, had re- 
ceived the amounts respectively audited to them in the distribution of Miss Green- 
leaf’s estate, reimburse it for the purchase of such bonds. Upon their refusal to do 
so it filed the bill of complaint in this case in the circuit court of Baltimore city, in 
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which it prayed the court “to require the above-mentjoned defendants to answer this 
bill of complaint and disclose the amount of assets of the said estate of the said 
Corinne B. Greenleaf that were actually received by them, and that the said defend- 
ants may further be required to bring into this honorable court the entire amount 
of assets so received by them to the end that your orator’s claim may be paid in full 
with interest, and the balance of said assets, if any, be redistributed to the said de- 
fendants in accordance with their several interests therein.” The defendants sev- 
erally demurred to that bill, and, the demurrers having been overruled, they have 
taken this appeal. As a result of the form in which the case comes before us we 
have assumed that the allegations of fact in the bill of complaint are true, and from 
those faces the following questions of law arise: First, has the appellee the right 
to require the distributees of the estate.of Corinne RB. Greenleaf to reimburse it from 
the amounts of money respectively distributed to them under the deed of trust for 
its purchse of the West Virginia bonds which Brown Bros. gave the holders of the 
original debt certificate in exchange therefor? Second, has a court of equity juris- 
diction to enforce such a right? And, third, are the allegations of the bill of com- 
plaint sufficient to invoke the exercise of that jurisdiction? And these questions 
we will now consider in their order. 

[1] The appellants deny that the surety on the $40,000 bond is entitled to be 
reimbursed from the money paid by the estate of Corinne B. Greenleaf to the dis- 
tributees named in the deed of trust for its purchase of the West Virginia bonds, 
because, they say, there was no consideration for the $40,000 bond, and the pay- 
ment made by the bonding company for the purchase of the West Virginia bonds 
was voluntary, and imposed no obligation upon the principal to reimburse it for the 
money thus expended. They rest that contention upon the proposition that upon the 
execution and delivery by Abner Greenleaf of the $20,000 bond to Brown Bros, they 
were bound to deliver the requisite amount of Virginia debt certificates in any “form 
necessary to make a good delivery” without requiring a new bond, and that in de- 
livering the “new original” certificates they only did what they were already bound 
to do, and that consequently, the new bond given by Miss Corinne B. Greenleaf was 
unnecessary, without consideration, and void. 

We do not agree with that proposition for several reasons. First, because, if 
3rown Bros. were obliged by their contract to issue “new original” certificates upon 
the execution of the bond given hy Abner Greenleaf, and Miss Greenleaf intended 
to rely upon that proposition, she should have asserted it before she executed the 
new bond; and, second, because the record does not show that Brown Bros. under- 
took, in consideration of the first bond to do anything but what they did do, that is, 
to execute “duplicate” and not “new original” certificates, 

Whether Brown Bros. were legally justiled in demanding the execution of a 
new bond as a condition precedent to issuing “new original” certificates, or whether 
the bonding company was bound to indemnify them against loss if they had issued 
new and not duplicate certificates to Abner Greenleaf, are questions not material to 
this inquiry, since in fact Brown Bros. did make such a demand, and Miss Green- 
leaf, instead of resisting it as the appellants say she might have done, acquiesced in 
it, and agreed to and did execute the new bond. And it was in furtherance of that 
undertaking that she applied to the bonding company to act as her surety on the 
new bond, and in her application to it she expressly agreed to indemnify the bond- 
ing company against “any and all liability asserted against said company,” and 
against a!l loss or liability which it might sustain as a result of its execution of the 
new bond, and in the transaction in which the new bond was executed the old bond 
was surrendered and canceled, and the liability of the parties thereto terminated. It 
was therefore at her request, and in consideration of her express promise to indem- 
nify and save it harmless against any and all liability that might be “asserted” 
against it in consequence of its execution of the new bond, that the bonding com- 
pany did act as surety thereon. The condition of that bond which she executed as 
principal was that Corinne B. Greeneleaf would indemnify Brown Bros. against any 
loss which they might sustain through issuing “new original’ negotiable certificates 
in lieu of those lost or destroyed, and the bonding company at her request guar- 
anteed her performance of that undertaking. No matter what rights she may have 
had against Brown Bros. growing out of the execution of the bond by Abner Green- 
leaf, she certainly could not have been permitted under such circumstances, as against 
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the bonding company, to say that her bond was without consideration and void. 
And, even if Brown Bros. had agreed, in consideration of the execution of the origi-. 
nal bond, to issue new original certificates negotiable and deliverable under the rules 
of the New York Stock Exchange, and failed or refused to do so, that contract 
could have been, as it was, abrogated, and a new contract made in reference to the 
same subject-matter. The new contract was intended to be in substitution of the 
old one, for while the first related to the issuance of “duplicate certificates,” and 
the second provided for the issuance of “original certificates,’ they both were de- 
signed to accomplish the same purpose. 

[2] But the parties to the first contract appear to have agreed that what it 
provided for and what was done under it was a futile and nugatory thing, and that 
it should therefore be abrogated, and a new contract made for the performance of 
such acts as might be necessary to effect the intention and purpose of the parties in 
procuring new negotiable and valid certificates in place of those which had been lost 
That they could under such circumstances abrogate the old contract and make a new 
one is, we think, clear (Elliott on Contracts, par. 1865), and that is what the parties 
appear to have done in this case. But whether they did or not, or whether Miss 
Greenleaf was or was not obliged to execute the new bond, she could not, nor can 
her representatives now, in a suit by the bonding company for loss sustained through 
a breach of the condition of the bond, repudiate her express promise to indemnify it 
against such loss when that promise was the consideration for the execution of the 
new bond, nor can it be affected by the status of contracts between the principal and 
the obligee not set out in the bond and entirely collateral to the contract between the 
principal and the surety, of which, so far as the record discloses, it had no knowledge. 
If the $40,000 bond was valid and enforceable (and in our opinion it was), then the 
act of the surety thereon in purchasing the West Virginia gold bonds upon the de- 
mand of the obligee was not voluntary, but in compliance with the obligation of the 
bond. At the time it made that purchase the “lost” certificates had been found, and 
were in the hands of holders in due course who had -presented them to Brown Bros. 
for exchange. Brown Bros. were in consequence required to give both to the hold- 
ers of the lost certificates and the holders of the new certificates the value thereof 
in gold bonds; that is, it was obliged to pay twice for the same debt. It was in that 
position because it had at the request of Miss Greenleaf issued the new certificates. 
Since the very contingency unon which the bond was based had occurred, it was 
justified in calling upon the surety named in that bond to save it from loss through 
that contingency, and upon that demand the surety was warranted in taking such 
steps as were necessary to save the obligee named in the bond from loss. 21 R. C. 
L. p. 1102; Pingrey on Suretyship and Guaranty, par. 199; 32 Cyc. 256. 

[3] And for the payment thus made, the surety was entitled to be reimbursed 
by the principal (21 R. C. L. p. 1097), and if at the time the right to reimbursement 
accrued the principal was dead the right could have been asserted against her estate 
(32 Cyc. 250), and, if the estate had been distributed when the right accrued, it 
could have been as it was asserted against the distributees of her estate. Zollickoffer 
v. Seth, 44 Md. 359; 18 C. J. 954, notes 11 and 12. 

[4] Assuming, then ,that the surety is entitled to reimbursement from the dis- 
tributees of the principal’s estate, his right to seek that relief in a court of equity 
cannot, upon the authority of Zollickoffer v. Seth, supra, be questioned in this state, 
and the rule there stated appears to be consistent with the weight of authority else- 
where. 24 C. J. 540, note 18. 

The case of Edes v. Garey, 46 Md. 24, upon which the appellants rely in deny- 
ing the jurisdiction of a court of equity to grant the relief prayed, is hardly in point, 
since that was a case in which residuary legatees sought to enforce the personal 
liability of the sureties on a testamentary bond. Nor has our attention been called 
to any case which qualifies the rule stated in Zollickoffer v. Seth, supra. 

[5, 6] The next question presented is whether, conceding that the appellee i: 
entitled to enforce its right to have the distributees of the estate of Corinne B. 
Greenleaf reimburse it for its purchase of the West Virginia bonds out of the amount 
distributed to them in a court of equity, the allegations of the bill of complaint are 
sufficient to warrant the relief prayed in this case. The prayer of the bill is that 
“the defendants” be required to bring into court the entire amount of assets distrib- 
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uted to them that the appellee’s claim may be paid in full from them. But the de- 
fendants are not all of the distributees of the estate, and while in the appellee’s 
brief it is said that those not joined as defendants are nonresidents of the state, that 
fact does not appear in the bill of complaint, and we cannot, therefore, treat it as 
incorporated therein. The rule as stated in Zollickoffer v. Seth, supra, is that, un- 
der the circumstances of this case, each distributee is liable to make contribution in 
proportion to the amount received by him; and, while the rule as thus stated is 
subject to the qualification that, in enforcing the right to contribution against dis- 
tributees, only those who are solvent and within reach of the court’s process will be 
considered in determining the extent to which the several distributees before the 
court will be required to contribute (McClung v. Sieg, 54 W. Va., 467, 46 S. E. 210, 
66 L. R. A. 884), nevertheless all distributees within the jurisdiction of the court 
not insolvent should be made parties to such a proceeding (24 C. J. 542); and, 
since several of the distributees are not made parties, and since there is nothing be- 
fore us to indicate that they are insolvent, or nonresidents, the bill is defective in 
that respect. The cases cited by the appellee cannot affect that conclusion, since they 
are all predicated upon the presumption that the distributees not joined as defendants 
were either insolvent or beyond the jurisdiction of the court, whereas in this case 
no such facts appear. 

Since, however, the bill is in all other respects sufficient, it will not be necessary 
to reverse the decree, since, if it appears from the proof in the case that there are 
distributees solvent and within reach of the process of the court, who are not parties 
to this suit, they can either be brought in as defendants or the amounts distributed 
to them can be considered in determining the amounts which the defendants in this 
case shall be required to contribute towards reimbursing the complainant for the 
money expended by it in discharging the obligation of the bond. 

Decree affirmed, and cause remanded for further proceedings in accordance with 
this opinion; the costs in this court to be paid by the appellants. 


—  — 
GOLDEN SEAL ASSURANCE SOCIETY v. ZTNA CASUALTY & SURETY 
CO. 


(New York Supreme Court, Appellate Division, Third Department. January 9, 
1924.) 


202 New York Supplement, 674. 


PRINCIPAL AND SURETY — DEFALCATION OCCURS WHEN MONEY 

CONVERTED, THOUGH COVERED UP BY PAYMENTS. 

Where dues in a fraternal benefit corporation, collected by its secretary in any 
month, were not payable at the home office until the second month, thereafter, held, 
in an action on a fidelity bond, that secretary's defalcation occurred when secretary 
originally converted corporation’s money, though the defalcations were covered up 
from month to month by making them apparently good by payments out of collec- 
tions for the succeeding month. 

(For other cases, see Principal and Surety, Dec. Dig. § 79.) 


Appeal from Supreme Court, Delaware County. 

Action by the Iden Seal Assurance Society against the AStna Casualty & 
Surety Company. From a judgment in favor of plaintiff, entered on a decision af- 
ter a trial before the court without a jury, defendant appeals. Reversed on the law 
and the facts, and new trial granted. 

Argued before Cochrane, P. J., and Henry T. Kellogg, Van Kirk, Hinman, and 
McCann, JJ 

William H. Foster, of Syracuse (Gannon, Spencer & Michell and Charles E. 
Spencer, all of Syracuse, of counsel), for appellant. 

Ives & Craft, of Roxbury (C. R. O’Connor, of New York City, of counsel), 
for respondent. 

Cocurane, P. J. It is alleged in the complaint that the plaintiff is a fraternal 
beneficial corporation, having its principal place of business at Roxbury, N. Y.; that 
about November 1, 1918, it appointed Matilda Knobloch secretary of two of its sub- 
ordinate camps, located in the city of New York, viz. Jewelers’ Manhattan Camp 
No. 12 and New York Camp No. 388, and also appointed the said Matilda Knobloch 
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manager of its office in New York City; that among her various duties as such sec- 
retary and manager were the collection of the monthly payments on certificates of 
membership of the different members of said camps, keeping the books of said 
camps, receiving other moneys due the plaintiff, and forwarding said moneys to the 
home office of the plaintiff at Roxbury; that the said Matilda Knobloch continued 
in the employ of plaintiff as such secretary and manager until on or about August 
4, 1920; that about May 10, 1920, the defendant issued its surety bond or undertak- 
ing, wherein it covenanted with the plaintiff that, if the said Matilda Knobloch 
should fail to perform her duties as such secretary and manager, and if by reason 
of her acts of fraud, dishonesty, forgery, theft, embezzlement, or wrongful abstrac- 
tion the plaintiff should suffer any pecuniary loss, the defendant would pay to the 
plaintiff any loss it might sustain by reason thereof, not exceeding $10,000; that at 
various times, and more particularly during the months of June and July, 1920, the 
said Matilda Knobloch did collect and receive divers sums of money belonging to 
the plaintiff, in the regular course of her employment as such secretary and manager, 
in an amount over and above her commissions and salary of more than $9,000, which 
said amount she has fraudulently appropriated for her own purposes and uses, and 
has failed to account for or pay to the plaintiff. Said bond or undertaking, a copy 
of which is attached to and made part of the complaint, discloses that the defendant 
insured the plaintiff against the dishonesty of said Matilda Knobloch during a period 
commencing January 17, 1920. 

The findings contained in the decision herein follow quite closely the allegations 
of the complaint. It is found as follows: 

“That at various times, and more particularly during the months of June and 
July, 1920, the said Matilda Knobloch did collect and receive divers sums of money, 
the property of the plaintiff, in the regular course of her employment, in an amount 
over and above her commissions and salary, of $9,058.56; that said amount the said 
Matilda Knobloch failed and neglected to render up, account for, or pay over to the 
plaintiff, but fraudulently appropriated the same to her own purposes and uses.” 

The membership of the plaintiff was organized into about 100 different “camps,” 
each having its local secretary. Of two of these camps, located in New York City, 
as indicated by the complaint, Miss Knobloch was the secretary from November 1, 
1918, until Augut 4, 1920. Miss Harriett W. George preceded her as such secretary 
from January 1, 1915, until November 1, 1918. One Mr. Kerr preceded Miss George 
as secretary, and the latter was assistant bookkeeper from December, 1912, until 
January 1, 1915, when she became secretary. Her duties as such assistant book- 
keeper are not specifically stated. The Chatham & Phoenix National Bank of New 
York was the depository of the plaintiff’s funds in that city. During the incumbency 
of Miss George as secretary the account of plaintiff in said bank was kept in her 
name as secretary, and so continued for six or seven months after Miss Knobloch 
succeeded her. From that time on such account was kept in the name of “Matilda 
Knobloch, Secretary.” 

According to the business methods of the plaintiff, “transcripts,” so called, con- 
sisting of large sheets containing the names of members belonging to any particular 
camp, with the amount of their monthly dues, were made out each month at the 
home office in Roxbury, and sent to the secretaries of these local camps in New 
York for collection. A peculiarity of the system was that membership dues col- 
lected by the secretary in any month were not payable at the home office until the 
tenth day of the second month thereafter, thereby affording an excellent opportunity 
for the replacement of converted dues in any month by the collections of the suc- 
ceeding month. 

The defendant does not question that there has been a defalcation in the funds 
of the plaintiff. Its contention is that such defalcation, except to the extent of a 
little more than $1,000, occurred prior to January 17, 1920, when its liability under 
its bond first arose. It claims that such defalcation was obscured or covered up 
from month to month by making the same apparently good each month by payments 
of dues collected in the succeeding month. 

Plaintiff made out its case largely by the testimony of an expert accountant, 
who summarized the results of his investigations in a written statement, which was 
introduced in evidence by the plaintiff and is. known as Exhibit A-11. From this 
statement it appears that, when Miss Knobloch gave up her office on August 4, 1920, 
the monthly transcripts had all been paid in full at the home office down to and in- 
cluding May of that year, and that the June and July transcripts for that year had 
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been practically all collected from the various members, and that for the most part 
there was no money on hand to pay these latter transcripts at the home office. Col- 
lections of the June and July transcripts had been used to pay the April and May 
transcripts. Hence the plaintiff contended, and the court decided, that the defalca- 
tion arose in these latter months. 

The defendant’s expert accountant based his testimony on books and papers sub- 
mitted to him by the plaintiff, including its Exhibit A-11. He testified that from the 
latter exhibit it appeared there was a shortage of nearly $9,000, “which covered 
payments for transcripts from November, 1918, to May,. 1920, inclusive.” He fur- 
ther testified that on November 1, 1918, when Miss George was succeeded by Miss 
Knobloch, there was a bank balance in the Chatham & Phoenix National Bank of 
over $5,000 to the credit of ‘“H. W. George, Secretary,” which was nearly $5,000 
less than was required to pay the September and October transcripts of that year; 
that a check dated October 31, 1918, for over $5,000, was sent to the home office in 
part payment of the September, 1918, transcripts, and was paid November 7, 1918, 
out of the account of “H. W. George, Secretary,” in said bank; that another ‘check, 
dated December 1, 7918. for over $5,500, was sent to the home office in part payment 
of the October, 1918, transcripts, and was likewise paid out of said account; that 
neither of those checks appeared in plaintiff’; Exhibit A-11. He further testified 
that for the whole period of Miss Knobloch’s term of office, extending from Novem- 
ber 1, 1918, to Augut 4, 1920, her total shortage was $3,926.40. He made the amount 
of her shortage accruing between January 17, 1920, and August 4, 1920, $1,011.49 
He further testified there was a shortage on November 1, 1918, when Miss Knobloch 
took office, in the accounts of Miss George amounting to nearly $4,800. From this 
testimony it would appear that the defalcation had been a gradually increasing one ; 
that it all, with the exception of $1,011.49, occurred prior to the period covered by 
the defendant's bond; that much of it existed when Miss George was succeeded by 
Miss Knobloch; and that it had been the invariable custom to use the plaintiff’s 
money, consisting of the receipts for monthly transcripts, to pay up the deficiency 
existing during the prior month. 

The plaintiff did not attempt to meet this testimony of the defendant. Its ac- 
countant testified as follows: 

“Q. Did you learn out of what fund these transcripts were paid? A. I did not 
know. Q. Did you know whether it had been the custom of this company, from 
the time that it took over these camps, that checks sent in to pay transcripts for one 
month had been paid out of funds collected on a subsequent month? (Objected to 
as incompetent, improper, and immaterial; no evidence of any such custom. Over- 
ruled.) Q. Did your investigation disclose whether that had been done since a time 
prior to November, 1918? A. No. sir. Q. Prior to June 1, 1920? A. No, sir. Q. 
And it didn’t disclose whether the collections during June and July were used, ac- 
cording to the regular method, in paying the amount of previous transcripts? (Ob- 
jected to as org oe incompetent, and improper. Overruled. Exception.) A. I 
couldn’t say. Q. Have you any knowledge as to when the shortage, if any, occur- 
red? A. 1 have knowledge that it occurred after May 30, 1920. She has made 
good her transcripts up to that date. Q. And no matter if they called upon her 
when she went into office to pay the assessment of two previous months, the funds 
of which never came into her hands, you would still claim that the shortage occur- 
red in June and July? A. Yes, sir.” 

The treasurer of the plaintiff, Mr. Bouton, testified that on November 1, 1918, 
neither the September nor October transcripts had been paid, and it is undisputed 
that at that time the money on hand for the payment of said two transcripts was 
insufficient to the extent of approximately $5,000. Miss George, as a witness for 
the defendant, testified that November 1, 1918, she was not short in her accounts, 
but she also testified that during all the time concerning which she testified ‘the 
payment of the transcripts for one month required the funds collected for the sub- 
sequent month.” If both statements were true, it could only mean that a shortage 
existed when she took office January 1, 1915 

It ‘seems to have been the theory of the court at the trial that Miss Knobloch 
became a defaulter when she failed to pay the June and July transcripts in 1920, 
notwithstanding the fact that the original defalcation may have occurred many 
months before. That was the theory urged by the plaintiff. Its counsel said in ad- 
dressing the court: 

“T am going to assume, for the purpose of this argument, that Mr. Kerr, when 
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he was in office, was a defaulter to the extent of $3,000. I am going to assume that, 
for the purpose of this argument, Miss George, when she came along, applied the 
moneys along as she received them, and when she went out she was a defaulter to 
the extent of $3,000. And when Miss Knobloch came along she received the pay- 
ments, and I am going to assume, when she got down all there was, she found her- 
self short, and was unable to meet the transcript for June and July, and I say, under 
those circumstances, the defendant is absolutely liable in his bond.” 

That was an unsound proposition of law, and on it rests the theory of the plain- 
tiff’s case. Payment of moneys due on the transcripts for one month, with other 
moneys belonging to the plaintiff, did not constitute a defalcation *for which the de- 
fendant was liable. Moneys collected by Miss Knobloch on the June and July, 1920, 
transcripts were not withheld from the plaintiff, but were paid to the plaintiff by 
Miss Knobloch. The real defalcation occurred when the money was originally 
converted. The process of paying monthly transcripts with the receipts of other 
monthly transcripts constituted merely a device for concealing the original defalca- 
tion. Such device did not obliterate the original theft. Plaintiff's funds were lost 
when the money was first abstracted, and such loss has ever since existed. The im- 
pairment of its assets was just as much before June and July, 1920, as thereafter 
The case has been tried by the plaintiff and decided on an erroneous theory, and be- 
cause thereof a new trial must result. 

The judgment should be reversed on the law and facts, and a new trial granted, 
with costs to the appellant to abide the event. This court disapproves the fifth find- 
ing of fact in the decision of the trial court. All concur. 


> 


MARYLAND CASUALTY CO. v. McCONNELL, SuperiNTENDENT ET AL. 
(Supreme Court of Tennessee. Jan. 19, 1924.) 
257 Southwestern Reporter, 410. 

1. STATES — STATE IS ENTITLED TO PREFERENCE UPON INSOLV- 
ENCY OF ITS DEPOSITORY. 

The state is entitled to a preferential payment of its deposit, in the event of in- 
solvency of its depository. 

(For other cases, see States, Dec. Dig. § 110.) 

4. SUBROGATION — SURETY ENTITLED TO SUBROGATION AGAINST 
PRINCIPAL UPON PAYMENT OF INDEBTEDNESS TO CREDITOR. 
Where a surety, on the insolvency of a bank, satisfied the entire indebtedness 

of the bank to the state, it was entitled to be subrogated to the rights of the state 

with reference to such debt, which right was not affected by being a surety for hire. 

(For other cases, see Subrogation, Dec. Dig. § 7[1].) 

5. STATES — STATUTE HELD NOT TO AFFECT RIGHT OF STATE TO 
PREFERENTIAL PAYMENT OF CLAIM AGAINST INSOLVENT 
BANK. 

Acts 1913, c. 20, regulating the liquidation of insolvent banks and distribution 
of their assets, does not affect the right of the state to preferential payment of any 
claim it has against an insolvent bank, in absence of a designation, expressed or im- 
plied, that the statute was intended to apply to the state. 

(For other cases, see States, Dec. Dig. § 110.) 
€. BANKS AND BANKING—SUPERINTENDENT OF BANKS HELD NOT 

TO ACQUIRE TITLE TO ASSETS OF INSOLVENT BANK WHEN 

WINDING UP ITS AFFAIRS. 


The superintendent of banks does not acquire title to the assets of an insolvent 
bank when, acting under Acts 1913, c. 20, he winds up its affairs, in view of section 
10 of the act and others, which do not make him a statutory receiver who takes title 
to ~ property of the institution in his hands. 

(For other cases, see Banks and Banking. Dec. Dig. § 6314.) 


Appeal from Chancery Court, Davidson County; Jno. R. Anst, Chancellor. 

Bill by the Maryland Casualty Company against S. S. McConnell, Superinten- 
dent, and others. Judgment for plaintiff, and defendants appeal. Affirmed. 

Chas. C. Trabue and Avery Handly, both of Nashville, for appellants. 

Bass, Berry & Sims, of Nashville, for appellee. 
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Green, C. J. Pursuant to an order of the chancery court and under authority 
of chapter 20 of the Acts of 1913, the superintendent of banks on August 27, 1921, 
took charge of the Bank of Nashville for the urpose of liquidating its affairs. 
There was on deposit at that time in the bank $21,442.15 of the state’s educational 
funds, to the credit of Albert Williams, superintendent of public instruction. This 
deposit was secured by a bond executed by the complainant in the sum of $21,000, 
and in favor of the superintendent of public instruction. On October 10, 1921, the 
superintendent of public instruction drew a draft upon the bank for the amount of 
said deposit, which was not paid and thereafter made demand on complainant for 
the amount of thé bond. The complainant paid over to the superintendent of public 
instruction the amount of the bond with 4 per cent. interest from August 27, 1921. 
And thereafter the complainant paid to the superintendent of public instruction the 
additional sum of $442.15, being the entire amount of the deposit. 

This bill is filed seeking subrogation by complainant to the alleged right of the 
state to priority in the distribution of the assets of the bank. 

{1] There seems to have been some irregularity in this deposit. It should have 
been made in the name of the state treasurer, instead of in the name of the superin- 
tendent of public instruction. However, it is conceded by all parties that the deposit 
was state money, and it was so treated by the bank, the surety, and the state officials. 
The irregularity mentioned is therefore of no importance. A demurrer was filed to 
the bill resting upon several grounds, and raising the questions which will be noted 
in the opinion. This demurrer was overruled by the chancellor, and the defendant’s 
first proposition is that the state was not entitled to preferential payment of its de- 
posit. This contention has been. settled in this jurisdiction adversely to the defend- 
ant, and we have no disposition to disturb our former holding. 

In Fidelity & Guaranty Co. v. Rainey, 120 Tenn. 357, 408, 113 S. W. 397, 409, 
it was said: 

“We are of opinion that the prerogative right of the sovereign to receive pay- 
ment of fines, forfeitures, taxes, and revenue, and such demands as were due it in 
its sovereign capacity was a part of the common law transmitted to this state from 
North Carolina, and that the decree of the chancellor was correct in adjudging 
priority to the state in the collection of its delinquent revenue on this bond.” 

This conclusion was reached after a review of the authorities, and we do not 
doubt but that it was correct. 

[2] It is urged, however, by the defendant that the indebtedness of the bank to 
the state was an indebtedness by contract and not an indebtedness due to the state 
in its sovereign capacity. The argument is that this deposit was made by the state 
on 4 per cent. interest, and therefore merely amounted to a loan of money by the 
state to the bank. And it is said that when the state lends money it loses its sover- 
eign prerogative in the transaction, and puts itself on a plane with an individual, 
just as when it engages in any other business. 

The argument made is plausible in theory, but is impracticable and cannot be 
accepted. 

[3] It is true that when a state engages in a business enterprise for profit, it is 
to be treated in such matter merely as a citizen, and has no higher rights than a 
citizen. Such a situation, however, is not apparent here. 

The state has on hand from time to time sums of money amounting to millions 
of dollars. It has no facilities of its own for the keeping and adequate protection 
of such vast funds. State officers are therefore required by law to deposit these 
funds in solvent banks, and to obtain from the banks interest on the state balances. 
The primary purpose of such — is to safeguard the money. The interest ob- 
tained is an incidental result. state does not become a money lender ‘by such 
transactions. The profit, as said before, is but an incident. 

Money raised for school purposes by the state is raised for a governmental 

urpose. Ballentine v. Pulaski, 83 Tenn. (15 Lea) 633; Quinn v. Hester, 135 Tenn. 
373, 186 S. W. 459. That is to say, such a fund is acquired and held by the state in 
its sovereign capacity. The identity of the fund is not lost, and the nature of the 
state’s title is not changed, by the deposit thereof in a bank at 4 per cent. intefest. 
The prerogative is a vain thing, if it is to be lost by the state’s contract with a 
bank to care for the school funds. 

The defendant relies on Bank of Tennessee et al. vy. Dibrell et al., 35 Tenn. (3 
Sneed) 379, and White v. Railroad Co., 54 Tenn. (7 Heisk.) 518. In the former 
case the state took stock in a bank, and in the latter case it backed a railroad enter- 
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prise, and in so doing this court held it laid aside its attributes of sovereignty. We 
do not think these cases in point. 

[4] There seems to be no doubt of the right of the complainant to be subro- 
gated to the state’s priority in the distribution of the bank’s assets. The complainant 
paid not only the amount of the bond, but made ‘an additional payment to the state, 
covering the difference between the amount of the deposit and the amount of the 
bond, and thereby the complainant satisfied the entire indebtedness of the bank to the 
state. The complainant thus brought itself within the authority of Knaffl v. Bank 
& Trust Co., 133 Tenn. 655, 182 S. W. 232 Ann. Cas. 1917C, 1181. 

There can be no question made upon the right of the surety to subrogation 
merely because such a surety is a paid surety. Fidelity Guaranty Co. v. Bank, 127 
Tenn, 720, 157 S. W. 414; Cass. v. Smith, 146 Tenn. 218, 240 S. W. 778. 

This court has previously defined the rights of a surety as follows: 

“A surety, by paying the debt of his principal , becomes entitled to be sub- 
stituted to all the rights of the creditor, and to have the benefit of all the securities 
which the creditor had for the payment of the debt, without any exception; and is 
entitled to all his rights to any fund, lien, or equity, against any other person or. 
property, on account of the debt.” Bittick v. Wilkins, 54 Tenn. (7 Heisk.) 307. 

Inasmuch as a surety paying the debt of his principal is entitled to all the rights 
of the creditor, it follows that a surety paying a debt due the state succeeds to the 
rights of the state with reference to such debt. 

“When preference is given to a debt on account of its character, a surety upon 
paying the debt is entitled to the same preference to which the creditor was entitled, 
and to the dignity of such claim, and the same rule applies when a state or the Uni- 
ted States is a creditor.” 37 Cyc. 425. 

See, also, 25 R. C. L. p. 1331. 

[5] Chapter 20 of the Acts of 1913, regulating the liquidation of insolvent banks 
and the distribution of their assets, did not affect the right of the state, in our opin- 
ion, to preferential payment of any claim it might have against such a bank. Law 
is presumed to be ‘made for the subject or citizen only, and the sovereign is not 
reached by a statute unless therein named, or unless by necessary implication. State 
Highway Dept. v. Mitchell’s Heirs, 142 Tenn. 58, 216 S. W. 336; Railroad v. Mayor 
& Aldermen.of Union City, 137 Tenn. 491, 194 S. W. 572; Mayor & Aldermen of 
Morristown v. Hamblen County, 136 Tenn. 252, 188 S. W. 796. 

[6, 7] It is said that the rule declared in 2 Tidd’s Practice, 1098, “when goods 
are bona fide sold, or fairly assigned by the king’s debtor to the trustee for the 
benefit of his creditors, before the test of the extent they cannot be taken under it,” 
defeats the complainant’s recovery herein. It is insisted that proceeding under chap- 
ter 20 of the Acts of 1913, the directors of the bank by resolution turned the assets 
over to the superintendent of banks, and that such action was equivalent to an as- 
signment by the bank for the benefit of its creditors. 

A mere resolution of the directors of the bank was, of course, not equivalent 
to a formal assignment. Such a resolution would only be authority for such an as- 
signment. The resolution would not transfer title. No assignment was made. The 
superintendent applied to the court to be appointed receiver. 

Unless, therefore, the superintendent of banks acquired title to this bank’s as- 
sets under chapter 20 of the Acts of 1913, unless he was something more than a 
mere chancery receiver, the authority relied on by the complainant cannot prevail. 

An examination of chapter 20 of the Acts of 1913 indicates that the superinten- 
dent of banks, in respect to an institution which he is winding up, has scarcely as 
much authority as a chancery receiver. He is not a person designated by law and 
by virtue of the authority of his office to take charge of an insolvent bank. He 
must first be appointed receiver by the chancery court. He does not get authority 
to act from the statute, but from his appointment by the court. He is not a statu- 
tory successor of the insolvent institution. 

In fact, the conception of the lawmakers seems to have been that the superin- 
tendent of banks was given fewer powers than an ordinary receiver, for it is pro- 
vided that— 

“In any case where the powers and duties of the said superintendent as provided 
in this act are inadequate to discharge the duties and wind up the affairs, the said 
superintendent shall make application to the Court for further authority, as is now 
provided in the case of receivers.” 

It is further enacted that— 
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“The superintendent shall collect all debts due and claims belonging to the bank, 
and may sell or compound all doubtful debts, and sell all real estate upon such terms 
as the said chancery court may direct.” Section 10, chapter 20, Acts of 1913. 

Other provisions of the act might be mentioned, but we have said enough to 
show that the statute does not make of the superintendent of banks a statutory re- 
ceiver who takes title to the property of an institution in his hands. See Relfe v. 
Rundles, 103 U. S. 222, 26 L. Ed. 337. The superintendent is required to proceed 
very much as any officer of the chancery court. 

“Nor does the appointment of a receiver, in the absence of statute, vest him with 
any title to the property in controversy, the effect of the appointment being merely 
to give him the right to the possession of the property without changing the title or 
creating any lien upon it.” High on Receivers, § 5. 

To the same effect, see Publishing Co. v. Car Wheel Co., 95 Tenn. 669, 32 S. 
W. 1097, 31 L. R. A. 593, 49 Am. St. Rep. 943; Hardee v. Wilson, 129 Tenn. 513, 167 
S. W. 475, Ann, Cas. 1916A, 94. 

The views we have expressed being well supported by decisions of this court, 
we have not thought it necessary to discuss the authorities from other jurisdictions 
which counsel for both parties have industriously collected and entertainingly dis- 
cussed. 

We are entirely satisfied with the decree of the chancellor, and the same must 
be affirmed. 

a 


RITZVILLE WAREHOUSE CO. v. DORGAN er at. (No. 18097.) 
(Supreme Court of Washington. Jan. 4, 1924.) 
221 Pacific Reporter, 986. 

PRINCIPAL AND SURETY—BENEFICIARY’S FAILURE TO SEND CLAIM 
OF LOSS WITHIN TIME REQUIRED BY BOND HELD FATAL TO 
RECOVERY. 

In an action on a surety bond, insuring against pecuniary loss through dishonest 
act of an employee, failure to send the written claim of loss within three months 
after discovery, as required by the policy, as a condition precedent to payment, was 
fatal to recovery, in the absence of excusable delay or waiver. _ 

(lor other cases, sec Principal and Suretv, Dec. Dig. § 123[3].) 

Department 1. 

Appeal from Superior Court, Adams County; Truax, Judge. 

Action by the Ritzville Warehouse Company against William F. Dorgan and the 
American Surety Company. Judgment for plaintiff, and defendants appeal Re- 
versed, and action dismissed. 

Adams & Miller, of Ritzville, for appellants. 

C. W. Rathbun and G. E. Lovell, both of Ritzville, for respondent. 


ToLMAN, J. Respondent was the holder of a fidelity bond issued by the appel- 
lant surety company, insuring against pecuniary loss through the fraud, theft, em- 
bezzlement, or other like dishonest act of a certain named employee. Conceiving 
that such a loss had occurred, it brought this action to recover $830, and, from a 
judgment against the surety company in that amount, plus interest and costs, this 
appeal is prosecuted. 

As we view the case, but one question requires discussion, and therefore only 
the facts necessary to an understanding of that question need be stated. 

The policy requires, as a condition precedent to payment, that notice of loss be 
given the surety company at its home office in New York within 10 days after its 
discovery, and that the claim for such loss, showing items and dates, shall be de- 
livered to the surety company at its home office “within three months after such 
discovery.” It is admitted, or at least not denied, that the managing officers of re- 
spondent, and all of them, knew of the payment of the money to their employee 
thought to be wrongful, as early as July 22, 1920, and perhaps earlier, and there- 
upon oral notice was given by the president of respondent to the local agents of 
the surety company, and they were requested to, and did, send a written notice of 
the loss to the home office of the company. Although full details could have been 





Surety] Ritzville Warehouse Co. v. Dorgan et al. 709 


readily and speedily learned thereafter, and although at least as early as October 12, 
1920, respondent was in full possession of all of the facts and evidence regarding 
this matter, the itemized claim, which the contract provides shall be delivered at the 
home office of the company within three months from the time of discovery, was 
not mailed to the company until November 12, 1920. 

The general rule as to compliance with the terms of a policy or bond is fairly 
stated in volume 5 of Joyce on Insurance, p. 547%, which reads: 

“When causes exist rendering impossible the giving of notice of an accident 
and injury within the time required by an insurance policy, notice may be given 
thereafter, and the beneficiary will be excused for failure, if done within a reasonable 
time, or within the time stipulated after the cause preventing prior compliance ceases 
to exist.” 

This court has had frequent occasion to pass on like questions, and has held 
generally that a failure to give notice or make claim within the time fixed in the 
contract, unless excusable for good cause shown, will defeat an action thereon: 
Deer Trail Consoildated Mining Co. v. Maryland Casualty Co., 36 Wash. 56, 78 Pac. 
135, 67 L. R. A. 275; Davis v. Northwestern Mutual Fire Ass’n, 48 Wash. 50, 92 
Pac. 881, 15 Ann. Cas. 333; Seattle Merchants’ Ass’n v. Germania Fire Insurance 
Co., 64 Wash, 115, 116 Pac. 585; Kuck v. Citizens’ Insurance Co., 90 Wash. 35, 155 
Pac. 406; Davis v. St. Paul Fire & Marine Ins. Co. (Wash.) 221 Pac. 593, Indeed, 
no other rule has ever been laid down bv this court, or even discussed except in 
those cases where the question of waiver was raised, or an excuse for noncom- 
pliance was offered. Here there is no suggestion of a waiver, and no attempt to offer 
an excuse, 

Under the long-established and well-settled rule, the judgment appealed from 
must be reversed, and the action ordered dismissed. 

It is so ordered. 

Main, C. J., and Holcomb, Parker, and Mackintosh, JJ., concur. 
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MISCELLANEOUS. 


COLUMBIA CASUALTY CO. OF NEW YORK v. L. W. ROGERS CO. 
(No. 3532.) 
(Supreme Court of Georgia. Jan. 15, 1924.) 
121 Southeastern Reporter, 224. 
(Syllabus by the Court.) 
INSURANCE—PETITION TO RECOVER ON BURGLARY POLICY HELD 

NOT SUBJECT TO DEMURRER. 

L. W. Rogers Company brought suit against the Columbia Casualty Company, 
and alleged in substance as follows: The defendant was indebted to the plaintiff 
in the sum of $3,528.81, by reason of the fact that the defendant issued to the peti- 
tioner a policy of insurance known as ‘‘mercantile safe policy,” and collected the 
premium thereon. The policy covered the contents of an iron safe, and petitioner 
had suffered a loss by burglary from the safe of $7,000. Petitioner was conducting 
the kind and character of business, and the safe was of the character described in 
the policy. During the period covered by the policy the warehouse of petitioner 
was burglarized; “the combination of the safe on the outer door was worked, the 
inner door had two holes drilled through it, the holes weakened the fastening of the 
lock, and it was pushed loose, and thus enabled the robber to enter the inner door ; 
there was visible evidence of said burglary, consisting of holes drilled through the 
inner door of the safe; furthermore the locks were broken and pushed outward, 
hanging on the inner door; these physical evidences of burglary were apparent on 
the morning following the burglary, and showed violent and burglarious entry into 
the safe.” The money was stolen from a receptacle inside the inner door. The peti- 
tion further alleged notice to the defendant, together with proof of loss as required 
under the policy, also that the defendant failed to pay the amount of the loss, and 
that more than 60 days had elapsed since demand had been made therefor; and plain- 
tiff claimed in addition 25 per cent. on the liability of the company for said loss, 
claiming that the defendant had acted in bad faith, and was also liable to the plain- 
tiff for attorney’s fees in a named amount. The prayers were for a judgment for 
the amount sued for, and for process. The defendant filed a general demurrer, 
which was overruled, and the defendant excepted. On writ of error to the Court 
of Appeals the judgment of the trial court was affirmed, and the case is in this court 
on writ of certiorari to the Court of Appeals. The defendant bases its contention 
of nonliability on a clause under the head of “Special Agreements,” contained in the 
policy, as follows: “The company shall not be liable for loss of or damage te 
money, * * * unless * * * entry into such safe or vault has been effected 
by the use of tools, explosives, electricity. or chemicals directly upon the exterior 
thereof.” After a careful consideration of the allegations of the petition, this court 
is of the opinion that the Court of Appeals did not err in affirming the judgment of 
the trial court overruling the demurrer to the petition. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Atkinson and Gilbert, JJ., dissenting. 

Certiorari from Court of Appeals. 

Action by the L. W. Rogers Company against the Columbia Casualty Company 
of New York. Judgment for plaintiff was affirmed by the Court of Appeals, and de- 
fendant brings error. Affirmed. 

Westmoreland & Smith, of Atlanta, for plaintiff in error. 

Mayson & Johnson, of Atlanta, for defendant in error. 

Per CurtaM. Judgment affirmed. All the Justices concur, except Atkinson 
and Gilbert, JJ., dissenting. 

Russett, C. J. (concurring). At first glance a statement in a policy of insur- 
ance against loss from burglary that the company would not be liable in case of loss 
unless there were visible marks on the exterior of the safe would seem to preclude 
a recovery upon such policy where there were.no visible marks of violence or of 
forcible entry on the outside of the receptacle in which the money lost by a burglary 
was contained. However, there is no principle of law better settled than that “poli- 
cies of insurance will be liberally construed in favor of the object to be accom- 
plished, and the conditions and provisions of every contract of insurance will be 
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construed against the insurer who prepares and proposes the contract. * * *” 
If such conditions, “when construed in connection with the terms of the policy as a 
whole,” will effect the result intended to be reached by the payment of the premium 
which has been paid, or if a stipulation is subject to two constructions, the construc- 
tion of the contract most favorable to the insured will prevail. Perkins v. Empire 
Life Insurance Co., 17 Ga. App. 658, 87 S. E. 1094; Arnold v. Empire Life Insur- 
ance Co., 3 Ga. App. 695, 60 S. E. 470; Massachusetts Benefit Life Association v. 
Robinson, 104 Ga. 256, 30 S. E. 918, 42. L. R. A. 261. As remarked by Mr. Justice 
Harlan in Thompson v. Phenix Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019, 
1023 (34 L. Ed. 408): 

“If a policy is so drawn as to require interpretation, and to be fairly susceptible 
of two different constructions, the one will be adopted that is most favorable to the 
insured. This rule, recognized in all the authorities, is a just one, because those 
ae are drawn by the company: National Bank v. Insurance Co., 95 U. S. 
673, ” 

As appears from the record, the defendant in the lower court contests and denies 
its liability under the eighth “special agreement,” that “the company shall not be 
liable for loss of * * * money, * * * unless entry into such safe or vault 
has been effected by the use of tools, explosives, electricity, or chemicals directly 
upon the exterior thereof.” The words “fireproof safe or vault,” twice used in this 
provision, clearly require interpretation. It is not clear whether the words “safe 
or vault” refer to one receptacle which may be both a safe and a vault, or to a safe 
included within a vault, or a vault included within a safe. But under the rule above 
stated the meaning of this clause must be -ascertained by construing it with other 
provisions of the contract of insurance; and yet in the first statement in the con- 
tract of insurance the company “agrees to indemnify the assured for all loss of 
money, * * * occasioned by the felonious abstraction of the same from within 
the safe or safes described in the schedule, * * * after entry into such safe 
or safes has been effected by force and violence by the use of tools, explosives, elec- 
tricity, or chemicals directly thereupon, of which force and violence there shall be 
visible marks.” What is a safe? It must be said to be the actual receptacle in 
which valuables are placed to complete their safety. The petition alleges that there 
were two doors to the safe; an outer door one-fourth of am inch thick, which was 
worked by a combination, and an inner door of steel, three-sixteenth of an inch in 
thickness. No money was intended to be stored nor could it be stored between these 
two doors; and therefore there was no entry to the safe until both doors were 
opened or destroyed. There were visible marks upon the inner door and therefore 
the question is whether the middle door, regardless of the presence of another door, 
was not in fact exterior to the real safe, which itself contained a chest, which in 
turn held the money which was lost. Everything not within a safe is exterior to it, 
and marks upon either the outer or inner door were clearly intended, because proviso 
No. 8, which requires that the visible marks shall be upon the exterior, does not ac- 
cord with the first assumption of liability which we have quoted. All that is said 
in the agreement of the company is that there shall be visible marks, and there is 
no provision whatever as to where they shall be located. It is for the court to say 
which of these conflicting provisions shall prevail; and under the rule by which 
doubts must be resolved in favor of the insured, who has been induced to pay for 
protection and not for pretense, the trial court was right in overruling the general 
demurrer, and the Court of Appeals correctly affirmed that judgment. 


ATKINSON and GILpert, JJ. (dissenting). There is no ambiguity apparent in the 
language of the policy quoted above, under the heading “Special Agreements.” This 
clause excludes a recovery under the policy where the entry into the safe has ‘been 
effected otherwise than by the use of tools, explosives, electricity, or chemicals di- 
rectly upon the exterior thereof. The allegation in the plaintiff’s petition is that the 
combination of the safe on the “outer door was worked,” and that the inner door 
had two holes drilled through it, * * * and thus enabled the robber to enter 
the inner door.” The allegations plainly and unambiguously seek a recovery where 
the entry through the exterior of the safe was not made by the use of tools, ex- 
plosives, electricity, etc., upon the exterior, as required in the policy. The petition 
failed to set out a cause of action. Compare Brill v. Metrovolitan Surety Co. (Sup.) 
113 N. Y. Supp. 476; Blank v. National Surety Co.. 181 Iowa, 648. 165 N. W. 46, 
L. R. A. 1918B, 562. See 80, Law Times Reports (English) 248. Therefore it was 
error to overrule the general demurrer. For a case taking the contrary view see 
Fidelity, etc., Co.’ v. Sanders, 32 Ind. App. 448, 70 N. E. 167. 
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MILLER v. INSURANCE CO. OF NORTH AMERICA. 
(New York Supreme Court, Appellate Term, First Department. Dec. 12, 1923.) 
202 New York Supplement, 295. 


1. INSURANCE—INSURED MUST PROVE DEFINITELY AMOUNT OF 

LOSS. 

Insured must prove definitely the amount of his loss, to recover on a theft policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH CONTENTS OF 

STOLEN CASES. 

In an action against insurer for loss of goods by theft, evidence held not to es- 
talish the contents of cases alleged to have been stolen. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. EVIDENCE—PHOTOSTATIC COPIES HELD NOT ADMISSIBLE . UR 

WANT OF PRELIMINARY PROOF. 

Where there was no evidence that the originals could not be produced, or that 
photostatic copies of a sales order and packine list of goods stolen were exact copies, 
they were not competent evidence. 

(For other cases, see Evidence, Dec. Dig. § 181.) 

4. EVIDENCE—TESTIMONY AS TO CONTENTS OF CASES BASED ON 

TAGS THEREON HELD HEARSAY. 


Testimony as to the number of yards in certain cases of goods, based on an ex- 
amination of the tags on the cases, and not on an actual measurement, held incom- 
petent, being hearsay. 

(For other cases, see Evidence, Dec. Dig. § 318[1].) 

Appeal from City Court of New York. 

Action by Harry Miller against the Insurance Company of North America. 
From a judgment for plaintiff, entered on the verdict of a jury, and from an order 
denying a motion to set the verdict aside, and for a new trial, defendant appeals. 
Judgment and. order reversed, and new trial ordered. 

Argued November term, 1923, before Guy, Bijur, and Delehanty, JJ. 

Levy & Becker, of New York Citv (Joseph Levy, of New York City, of coun- 
sel), for appellant 

Robert L. Turk, of New York City, for respondent. 

Per CurtaM. We conclude that the judgment and order appealed from should 
be reversed, and will briefly state our reasons therefor. The policy in suit covered 
loss by theft; therefore the primary question for determination was whether the 
goods alleged to have been stolen were ever in possession of plaintiff. This was a 
point that was sharply litigated, and depended for solution on whether the goods 
had been delivered to plaintiff. It was purely a question of fact for the jury to pass 
upon, and should not have heen disposed of advesrely to defendant as a question of 
law. 

{1, 2] On the question of damages the learned trial court correctly held that 
plaintiff must prove definitely the amount of his loss in order to recover, yet the 
proof submitted and received in connection therewith, subject to defendant’s objec- 
tion and exception, was far away from establishing by competent evidence the con- 
tents of the cases alleged to have been stolen. The sole proof on this point was 
contained in the deposition of one Stehmeyer, the general foreman of the shipping 
department of the company from whom plaintiff had purchased the goods in ques- 
tion. He deposed that he neither packed nor checked the goods, but that the rec- 
ords of the shipper showed the yardage thereof, the amount of which he specified. 
He further deposed that his knowledge of the contents of the case of gcods in ques- 
tion was also obtained from the employees of the shipper, whose present whereabouts 
is to him unknown. 

[3] Recognizing the insufficiency of this evidence, counsel for plaintiff then in- 
troduced in evidence, subject to defendant’s objection and exception, a photostatic 
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copy of the sales order and packing list covering the goods in question. These 
papers show that there were seven cases shipped plaintiff, containing a total of 14,- 
606 yards, while in the instant case plaintiff is claiming a loss only on two cases. 

[4] Recognizing further the weakness of this testimony, plaintiff then took the 
stand and testified that he received five of the seven cases, that he personally assisted 
in measuring and checking up the goods, and that he figured out the difference be- 
tween the number of yards shipped and the number of yards he received to be 
4,636% yards. He admitted, however, that he did not actually measure the goods; 
that he only checked it, which consisted of looking at the tags on the goods and 
taking the markings thereon, and thus he based his information that the five cases 
contained 9,912% yards. It is quite apparent that this testimony was incompetent as 
hearsay evidence. In 17 Cyc. it is stated that a photostatic copy of a document is 
admissible only where the original cannot be produced, or has become illegible, on 
proof that it is an exact copy of the original. See cases there cited. No proof was 
offered making these documents competent evidence. 

We conclude, therefore, that plaintiff failed to bear the burden of proving the 
damages claimed to have been suffered by him under the policy in question, and for 
the errors committed during the course of the trial, in admitting incompetent evidence, 
that the judgment and order must be reversed, and a new trial ordered, with costs 


to appellant to abide the event. 
le gp 


EXCHANGE MUT. INDEMNITY INS. CO. v. ZURICH GENERAL ACCTI- 
DENT, FIRE & LIFE INS. CO. 
(New York Supreme Court, Special Term, New York County. January 21, 1924.) 
202 New York Supplement, 720. 


2. INSURANCE— CONTRIBUTION; INSURER WHO PAID COMPENSA- 
TION UNDER NEW YORK LAW HELD NOT ENTITLED TO CON- 
TRIBUTION FROM INSURER AGAINST LIABILITY UNDER CON- 


NECTICUT LAW. 

Where an employer had a liability policy protecting him against liability under 
New York Workmen’s Compensation Law, and also a policy in another company 
protecting him under Connecticut Workmen’s Compensation Law, even if an em- 
ployee was injured under circumstances which entitled him to compensation under 
either law, insurer who paid compensation under New York law was not entitled to 
contribution from the other insurer, since the difference in the statutes made the 
obligations of insurers essentially different. 

(For other cases, see Insurance, Dec. Dig. § 604.) 


3. INSURANCE—SUBROGATION; INSURER WHO PAID UNDER POL- 
ICY PROTECTING AGAINST LIABILITY UNDER NEW YORK LAW 
HELD NOT ENTITLED TO BE SUBROGATED AGAINST INSURER 
LIABLE UNDER CONNECTICUT LAW. 

An insurer who paid compensation under a workmen’s compensation policy pro- 
tecting against liability under New York law was not entitled’ to be subrogated to 
insured’s rights under a policy protecting against liability under Connecticut Work- 
men’s Compensation Law, even though employee was entiteld to compensation under 
either law, since no rights against the Connecticut insurer had been fixed or could 
be fixed in the New York court. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Action by the Exchange Mutual Indemnity Insurance Company against the 
Zurich General Accident, Fire & Life Insurance Company. Judgment for defendant. 

Wilder, Ewen & Patterson, of New York City (Clifford S. Bostwick, of New 
York City, of counsel), for plaintiff. 

Alfred W. Andrews, of New York City (John V. Bouvier, Jr.. of New York 
City, of counsel), for defendant. 

PRosKAUvER, J. Plaintiff issued its liability policy to Tucker Electrical Construc- 
tion Company “to pay in the manner provided by the New York Workmen’s Com- 
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pensation Law” all sums which might become due from the employer because of 
any injury to employees ‘ ‘and the obligation for compensation therefor imposed upon 
the employer by such law.” The defendant issued to the Tucker Company a policy 
identical in form, except that it related to the Connecticut Workmen’s Compensation 
Law. An employee of the Tucker Company was injured under circumstances which 
it is claimed gave him a right to seek compensation either under the New York or 
the Connecticut law. He has obtained compensation under the New York law and 
the plaintiff has been compelled to pay him under its policy. It now seeks contribu- 
tion trom the defendant. 

[1] It is doubtful if claimant could have succeeded in Connecticut. Hopkins v 
Matchless Metal Polish Co., 99 Conn. 457, 121 Atl. 828. Even if he could have, 
however, to justify contribution, the parties must be under a common burden or 
liability. 13 Corpus Juris, 822; Andrews v. Murray, 33 Barb. 354; Royster v. 
Roanoke Co. (C. C.) 26 Fed. 492, 

[2, 3] While personal injury to an employee was one common element in fixing 
liability under the two policies, the differences in the statutes made the obligation 
of the two insurers essentially different and there can be no contribution. Nor can 
plaintiff recover on the theory of subrogation. No rights against the defendant un- 
der the Connecticut statute to which plaintiff could succeed have been fixed, nor can 
they be fixed in an action in the New York court. 

Judgment for defendant. Settle decision and judgment on notice. 


ee 


JAHNS & KNUTH CO. v. AMERICAN INDEMNITY CO. et at, 
(Supreme Court of Wisconsin. Dec. 11, 1923.) 
196 Northwestern Reporter, 569. 


1. INSURANCE— ELEVATOR; PROVISION OF POLICY, ELIMINATING 
LIABILITY FOR INJURIES FROM ELEVATOR, HELD TO CONTEM- 
PLATE ONLY PASSENGER ELEVATOR. 


A clause of an insurance policy, eliminating liability for accidents sustained by 
any one not in the employ of the assured, “while entering or leaving the car of any 
elevator or hoist * * * for any bodily injury or death * * * which may be 
in any way, caused, occasioned, or contributed to by the existence or operation of any 
such elev ator or of the well or hoistway thereof, or of any appurtenances thereto, 
* * *" held to contemplate only passenger elevators and not to preclude a recovery 
for injuries resulting when the cable, supporting the hopper in a temporary hoist, 
used for raising materials to the fifth floor of a building for construction purposes, 
broke, allowing the hopper to fall to the sidewalk. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE— SETTLEMENT; INSURER, AFTER WRONGFUL RE- 
FUSAL TO DEFEND SUIT, CANNOT AVOID LIABILITY BECAUSE 
INSURED MADE VOLUNTARY SETTLEMENT WITH PERSONS IN- 
JURED. 

Where insured, after wrongful refusal of the insurer to defend suits for injuries 
for which it was liable, has made settlements which are concededly reasonable and 
fair, the insurer, in a subsequent action to recover the amount paid in such settlement, 
catmot avoid liability because the settlements were voluntary rather than upon final 
judgment after trial. 

For other cases, see Insurance, Dec. Dig. § 514.) 


4, INSURANCE—RIGHT OF ACTION; CORPORATION HELD TO HAVE 
SUCCEEDED TO RIGHTS OF PARTNERSHIP IN CAUSE OF ACTION 
AGAINST INSURANCE COMPANY. 

The title of a corporation, which had succeeded to the rights and liabilities of a 
partnership to a cause of action against an insurance company for failure to pay 
claims and defend suits for injuries against the partnership, held sufficiently estab- 
lished, particularly where the trial court properly permitted formal documents to be 


executed during the trial assigning to or ratifying and confirming in the plaintiff 
the necessary rights. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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Appeal from Circuit Court, Milwaukee County; G. N. Risjord, Judge. 

Action by the Jahns & Knuth Company against the American Indemnity Com- 
pany and the Building Contractors Limited Mutual Liability Insurance Company. 
From a judgment dismissing the action as against the second named defendant, and 
in favor of plaintiff as against the first named defendant, plaintiff and first named 
defendant appeal. Affirmed. 


Plaintiff corporation is the successor of a copartnership under the same title, 
which paid out the sum of $5,564.54. in connection with the settlement of three actions 
or claims made against such copartnership for personal injuries, 

No quesion is raised as to the good faith or reasonableness of such settlements 
made or the expenses incurred and included in said sum. 

The defendant and appellant American Indemnity Company, on October 25, 
1919, issued the liability insurance policy here in suit. Shortly before the issuing of 
the policy the prior copartnership had been carrying liability insurance obtained 
through a Madison company, but thereafter made an arrangement with the defend- 
ant and respondent Building Contractors Limited Mutual Liability Insurance Com- 
pany, which had its offices in Milwaukee, and which was organized and conducted 
by a limited number of other building contractors, and which is hereinafter called 
the Milwaukee company Under this the Milwaukee company itself provided for 
the insurance under the Workmen’s Compensation Act (Laws 1911, c. 50), and also 
arranged through a firm of Milwaukee insurance brokers that the public liability in- 
surance should be carried by the defendant and appellant American Indemnity Com- 
pany, and the policy here was issued under such arrangement. The policy was de- 
livered to the Milwaukee company for plaintiff's predecessors and continued in its 
possession until after the accident. The features in connection with said policy deemed 
material on the appeal here are as follows: 

(1) An indorsement found atached to said policy, signed and dated as of Octo- 
ber 29th (the policy being dated October 25, 1919), and signed by one of the em- 
ployees in the office of said insurance brokers, and reading, so far as material, as 
follows: 

“Indorsement (eliminating accidents catised by elevator and hoist): It is hereby 
understood and agreed that this policy does not cover any loss from liability for, or 
any suit based on hodily injuries or death sustained by any person or persons not in 
the employ of the assured, while entering or leaving the car, or (of) any elevator 
or hoist within or without the premises, or any bodily injury or death sustained by 
any person or persons not in the employ of the assured, which may be in any way 
caused, occasioned or contributed to by the existence or operation of any such ele- 
vator or of the well or hoistway thereof, or of any appurtenances thereto or anything 
connected therewith, or by machinery, generating power for, or in use in any way 
in connection with the operation of such elevator or hoist.” 

(2) The following provisions were in the policy itself: 

“There are no elevators on the premises except as follows: No exceptions.” 

(3) Exceptions: 

“H. This policy does not cover accidents caused by: * * * (b) Any person 
by reason of the failure of the assured to observe any statute or local ordinance af- 
fecting the safetv of persons.” 

(4) Of “right of recovery”: 

“L. No action shall lie against the company for any loss or expense under this 
policy unless it shall be brought for loss or expense actually sustained and paid in 


satisfaction of a final judgment, within ninety days from the date jof said judgment 
and after trial of the issue.” 


(5) Reporting suits: 

“If a suit is brought on account of an accident, the assured shall forward im- 
mediately to the company or to its duly authorized agent, every process and paper 
served on him. The company, at its own expense, will settle or defend said suit 
whether groundless or not; the moneys expended in said defense shall not be in- 
cluded in the limits of the liability fixed under this policy. The assured shall not 
assume any liability, nor interfere with any negotiations for settlement or any legal 
proceeding, nor incur any expense nor settle any claim except at his own cost with- 
out the written consent of the company.” 


* 
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There was also attached by the same employee of the insurance brokers to the 
policy a typewritten statement headed “Classification,” containing among other things 
the following: 


“(1) Contractors—building private residences, flats or apartments, with or with- 
out stores, one-story stores and stores with offices above, private stables and private 
garages and other buildings, of not to exceed three stories and basement in height,” 
etc, 

The immediate work being done at the time of the accident was the placing the 
roof on the fifth story of a building on West Water street in Milwaukee. This 
building had been of three stories when this work was commenced. The work re- 
quired the use of a substantial framework erected over the sidewalk in front of said 
premises to a height above said fifth floor. It was used exclusively for the elevating 
of building material, including the concrete, from the ground to where such work 
was being done. The concrete mixture was elevated through this framework and 
then poured into a heavy iron hopper and from that into barrows for distribution. 
While being so used, the hopper was stationary against the framework. It was 
necessary from time to time to raise the hopper by means of one or more cables in- 
dependent of the hoisting apparatus used for raising the building material, from the 
stationary position it had to one higher up on the framework. At the time of this 
accident the hopper was being so raised but by a cable which was of insufficient 
strength and below the specified requirements of the Industrial Commission’s regu- 
lations. By reason of such insufficiency, the hopper fell crashing part way through 
a canopy erected over the sidewalk between the building and the aforesaid frame- 
work. The canpoy so built was not constructed in compliance with the ordinance of 
the city regulating such matters. By reason of this fall an employee of the con- 
tractors was killed and several passersby injured on July 18, 1921. 

Prompt notice was given to the appellant American Indemnity Company of this 
accident. The attorneys representing the indemnity company in Milwaukee immedi- 
ately made an investigation of the matter and on July 25, 1921, wrote the plaintiff’s 
predecessors referring to said accident and containing the following: 

“We thoroughly investigated the accident, the manner of its happening, the na- 
ture of the machinery being used by you in your construction work, etc., and after 
an examination of your policy to which is attached an indorsement eliminating the 
American Indemnity Company’s liability for accidents caused by an elevator or 
hoist, we reported the whole case to our client. We are this day in receipt of tele- 
graphic communication from the American Indemnity Company directing us to deny 
any and all liability for the claims which have arisen out of this accident and direct- 
ing us to refuse to have anything to do with the case and to advise you to that 
effect. This letter, therefore, is to advise you that the American Indemnity Com- 
pany is not interested in the cases which may arise out of this accident for the reason 
that their liability is excluded because of the policy indorsement hereinbefore re- 
ferred to.” 

Formal notice was also given to the American Indemnity Company that it should, 
in accordance with said policy assume the defense as to the several suits brought 
on behalf of the injured persons other than the employee. The appellant refused to 
defend any of such lawsuits or litigation on account of said accident. 

Similar notices were served upon the Milwaukee company, which, through its 
attorneys, did assume the defense of said actions. Just prior to the case being 
reached for trial the Milwaukee company refused to continue in such defense, taking 
the position that it was not liable through any obligation assumed on its part. The 
plaintiff or its predecessors then engaged their own counsel, and after giving notice 
to the appellant and the Milwaukee company made a settlement of each of said 
claims of liability and paid the aggregate amount hereinbefore stated. Thereafter 
this suit was brought by the plaintiff corporation against the defendants. 

Relief was sougth by the several defendants as against each other, and during 
the trial the appellant amended its answer and also its cross-complaint as against its 
code fendant. 

The action was tried by the court, which made its findings of fact and directed 
judgment for the aforesaid amount of $5,564.54, with interest in favor of the plain- 
tiff as against the defendant American Indemnity Company, and dismissed the ac- 
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tion against the Milwaukee company. From such judgment the appellant American 
Indemnity Company has appealed. 

The plaintiff appealed from the part of the judgment dismissing the action 
against the Milwaukee company. That company, under section 3049a, Stats., in case 
this court should sustain the contentions of the American Indemnity Company, seeks 
a review of the matters presented as between the two defendants. 


Quarles, Spence & Quarles, of Milwaukee (Arthur B. Doe and Kenneth P. 
Grubb, both of Milwaukee, of counsel), for plaintiff. 

John M. Niven, of Milwaukee (Sawyer & Sondel, of Milwaukee, of counsel), 
for defendant Building C. L. M. L. Ins. Co. 

eee McMahon & Hayes, of Milwaukee, for defendant American Indem- 
nity Co. 


EscHwEILer, J. (after stating the facts as above). [1] The question of pri- 
mary importance presented is as to whether or not the American Indemnity Com- 
pany, appellant, can successfully defend because of the clause purporting to elimi- 
nate liability for accident caused by elevator or hoist as found in the indorsement 
attached to the policy and above quoted. 

The framework or structure erected in front of the building, being of the usual 
form and construction in general use for that kind of work and from which the 
hopper fell causing the accident, was certainly an elevator or hoist (there being no 
apparent or substantial difference in the meaning of these two words), as its pur- 
pose and use was to elevate or hoist building materials from the ground to the up- 
per portions of the building. It was, however, clearly not a passenger elevator or 
hoist or one into or from which passengers were expected to step. Its functions ex- 
cluded its use for passengers; its use was merely temporary during the construction 
of the building. These features, so entirely distinct, separate, and easily distin- 
guishable from the uses and purposes of a passenger elevator, make it of such a 
different class of structures, even though the same name may be used for it, from 
the well-recognized class of passenger elevators so as to require our holding in ac- 
cord with the trial court that it is not included in this relieving clause. This clause 
is expressly aimed at excluding liability for injuries sustained by persons other than 
employees while entering or leaving the car of any elevator or hoist. This language 
concededly and plainly refers to a passenger elevator. The following provisions in 
the same rider are concerned with injuries caused by the existence or operation of 
any such elevator, well or hoistway thereof, or the appurtenances or machineries 
used in connection with the operation of such elevator or hoist, and must properly 
and necessarily be construed to refer to such elevator or hoist as is first designated, 
that is to say, a passenger elevator, and therefore not to such. an appliance as was 
here used in only construction work. This provision therefore is no defense. 

{2] Upon the trial the indemnity company, appellant, by proposed amendments 
to its answer attempted to assert as defenses under the appropriate clauses in the 
policy set forth in the above statement of facts that there had been a violation by 
the insured of the regulations of the Industrial Commission with reference to the 
strength of the cable used in hoisting the hopper and of the ordinance of the city as 
to the strength and form of the canopy built over the sidewalk. 

Immediately after the accident an examination was made by the appellant’s 
representative and attorney, a report made by him to the company, and a definite 
stand taken as indicated in the above-quoted portion of the letter to the insured, 
wherein the sole ground for denial of the liability on the part of the appellant in- 
demnity company was the clause regarding the elevator, and which is above dis- 
cussed. A full examination of the situation was made at that time, and ample op- 
portunity afforded for further investigation if desired. A definite, positive, and 
precise stand was ‘then taken by the company after full consideration, whereby it 
limited its grounds for denying liability to the one defense which is above discussed. 
Having so elected to stand upon that ground, it ought not to be heard, after trial, 
commenced, to assert other and different grounds, knowledge of which it had long 
prior to trial. It must be held to the stand it voluntarily assumed. Railway Co. v. 
McCarthy, 96 U..S. 258, 267, 24 L. Ed. 693; Littlejohn v. Shaw, 159 N. Y. 188, 191, 
53 N. E. 810; Grimwood v. Munson S. S. Line (C. C. A.) 273 Fed. 166, 168; Ward 
v. Queen City Fire Ins. Co., 69 Or. 347, 138 Pac. 1067. 

[3] The appellant indemnity company also contends that the sums sought to be 
recovered in this case were paid by way of voluntary settlements of the claims made 
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against the assured rather than upon final judgment after trial of the issues in ac- 
cordance with the language quoted above and found in the policy. 

Long prior to such settlements, however, the indemnity company had deliberately 
breached its corresponding obligation in that regard by repudiating any liability 
whatsoever and expressly refusing, upon demand, to assume the defense of the ac- 
tions brought against the assured. Having taken such position, it surely cannot now 
be heard to say that the assured, instead of making a reasonable and ‘fair settlement 
(and it is conceded that such were the nature of the settlements) should have per- 
mitted such claims to proceed to judgments and thereby incur additional expense 
and possibly much larger liability for damages. St. Louis Beef Co. v. Casualty Co., 
201 U. S. 173, 181, 26 Sup. Ct. 400, 50 L. Ed. 712; Royal Indemnity Co. v. Schwartz 
(Tex. Civ. App.) 172 S. W. 581; Tighe v. Md. Casualty Co., 218 Mass. 463, 106 N. 
E. 135; Fullerton v. U. S. Casualty Co., 184 Iowa, 219, 167 N. W. 700; Kutschen- 
reuter v. Prov. Wash. Ins. Co., 164 Wis. 63, 159 N. W. 552. 

It is further claimed that the appellant is freed from liability because of the 
representation made in a clause of the contract above quoted to the effect that there 
was no elevator on the premises. The disposition we have made of the primary 
question here involved disposes of this also adversely to appellant's contention. 

Some question is also raised as to the effect to be given to a certain so-called 
release executed by plaintiff's predecessors subsequent to the accident on account of 
the supposed loss of the policy in question. We do not deem it necessary to set 
forth the language in that document because it so plainly concerned only the ques- 
tion of the issuing of a new policy to take the place of one claimed to have been 
lost that it does not need further discussion and the conclusion of the trial court 
respecting it was clearly right. 

[4] Finally it is contended that there is no proper proof of change of title to 
this cause of action from the assured designated in the policy to the plaintiff cor- 
poration sufficient to warrant its right to recover. 

It is true there were no express words in the documents or proceedings trans- 
ferring the business of the preceding copartnership to the present plaintiff specifi- 
cally mentioning this transaction, yet the plaintiff's assuming the assets and liabili- 
ties of the preceding partnership was at a time when, although claims had been 
asserted by the injured persons, yet the defense as to these claims had been assumed 
by the Milwaukee company, and it was evidently then not considered that there was 
any definite obligation that would have to be assumed by the plaintiff or its prede- 
cessors in connection with such accident. Furthermore the trial court permitted, 
and properly, formal documents to be executed during the trial to assign to or ratify 
and confirm in the plaintiff the necessary rights to maintain this action against 
the appellant, thereby carrying out the plain intent and purposes of the parties con- 
cerned. 

Other questions presented do not seem to require specific consideration. 

Judgment affirmed. 
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LIFE. ‘ 


JEFFERSON STANDARD LIFE INS. CO. v. McINTYRE et at. (No. 4067.) 


(United States Circuit Court of Appeals, Fifth Circuit. December 18, 1923.) 
294 Federal Reporter, 886. 


1. INSURANCE— “CONTEST”; INSURER’S REPUDIATION OF LIABIL- 
ITY HELD NOT “CONTEST,” UNDER POLICY PROVISION. 

A mere denial or repudiation by insurer of its liability under the policy, accom- 
panied by a tender of the premium paid, is not a contest, within a policy provision 
that, except for nonpayment of premium, the policy shall be incontestable after it 
has been in force for one year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

(For other definitions, see Words and Phrases, First and Second Series, Contest.) 
2. INSURANCE—POLICY HELD INCONTESTABLE AFTER YEAR, 

THOUGH INSURED DIED DURING THAT. TIME. 

A life policy does not cease to be in force on insured’s death, and a provision 
that after the policy has been in force for one year it shall be incontestable, except 
for nonpayment of premium, makes the policy incontestable on any ground other 
than the excepted one after the year, though insured died within that time. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE—CANCELLATION; SUIT TO CANCEL POLICY WITHIN 
PERIOD DURING WHICH IT WAS CONTESTABLE HELD MAIN- 
TAINABLE. 

Where a life policy provided that it would be incontestable after one year, ex- 
cept for nonpayment of premiums, /eld, that a suit to cancel the policy, brought 
after insured’s death, but within the year, because of his false statements in the 
application, was maintainable, since insurer did not have any adequate remedy at law. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Rhydon M. Call, Judge. 

Suit in equity by the Jefferson Standard Life Insurance Company against Fan- 
nie Townsend McIntyre and others. From a decree of the District Court (285 Fed. 
570), granting defendants’ motion to dismiss the bill, plaintiff appeals. Reversed. 

Giles J. Patterson, of Jacksonville, Fla. (Brooks, Hines & Smith, of Greensboro, 
N. C., on the brief), for appellant. 

Chas. E. Davis, of Madison, Fla., for appellees. 


Before Walker and Bryan, C. JJ., and Grubb, D. J. 


Wacker, C. J. On July 26, 1921, the appellant issued to Robert Stewart Mc- 
Intyre two policies of insurance on the latter's life, each of which named the in- 
sured’s estate as the beneficiary and contained the following clause: 

“After this policy shall have been in force for one full year from the date here- 
of, it shall be incontestable for any cause, except for nonpayment of premium.” 

The insured died on June 25, 1922. On July 24, 1922, the appellant filed its bill, 
seeking the cancellation of the policies because of alleged false statements as to 
health, etc., made by the insured in his application for the policies, and in his an- 
swers to questions propounded to him by appellant’s medical examiner in the medical 
examinations, which preceded the issuance of the policies. The bill alleged that the 
falsity of such statements was discovered by the appellant for the first time after 
the death of the insured. To the suit as originally brought the widow and the two 
surviving children of the insured were made parties defendant. 

The bill alleged that after the death of the insured and prior to the filing of 
the bill the appellant tendered to those defendants the amount of premium paid by 
the insured, with interest thereon, and demanded return of the policies, and that 
those defendants “are threatening and preparing to institute an action on said policies 
of insurance after July 26, 1922,” and the bill renewed the alleged tender. In Octo- 
ber, 1922, the bill was amended by alleging the appointment, since the institution of 
the suit, of an administrator of the estate of the insured, and by making such ad- 
ministrator a party defendant. Motions to dismiss the bill were filed by the original 
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defendants and by the administrator. Those motions were granted. The opinion 
rendered by the District Judge (Jefferson Standard Life Ins. Co. v. McIntyre, 285 
Fed. 570) shows that the dismissal of the bill as to the administrator was on the 
ground that he had no interest in the proceeds of the policies, and consequently no 
interest in the litigation, and therefore is an improper party, and that the granting 
of the motion to dismiss, made by the original defendants, was on the ground that 
appellant could have inaugurated a contest of the policies by a denial of liability in 
any form, without invoking judicial action within the time allowed by the above- 
quoted provision. 

{1, 2] A mere denial or repudiation by an insurer of its liability under a policy, 
accompanied by a tender of the premium paid, is not a contest within the meaning 
of such a provision as the one above set out. Northwestern Mutual Life Ins. Co. 
v. Pickering, 293 Fed. 496, in the United States Circuit Court of Appeals, Fifth 
Circuit, present term. The provision in a life insurance policy that “this policy shall 
be incontestable, except for nonpayment of premiums, provided two years shall have 
elapsed from its date of issue,” has the effect of making the policy incontestable, on 
a ground other than the excepted one, by the insurer after two years from its date 
of issue, though the insured died within that time. Mutual Life Ins. Co. of N. Y. 
v. Hurni Packing Co. (November 12, 1923) 44 Sup. Ct. 90, 68 L. Ed. ——. We 
think that the reasons stated in support of the conclusion reached in the last-cited 
case are applicable to the provision now in question. The contested policies did not 
cease to be in force upon the death of the insured. The contracts remained in force 
upon the death of the insured immediately inuring to the benefit of the beneficiaries. 

[3] Nothing in the language of the provision in question indicates the existence 
of an intention to make the effectiveness of it dependent upon the insured remain- 
ing alive for one full year from the date of the policies. The conclusion is that that 
provision was effectve at the time this suit was brought, and that the policies, which 
under the Florida law inured to the exclusive benefit of the original defendants, would 
have become incontestable on the grounds relied on upon the expiration of one full 
year from the date thereof without a contest being instituted. 

[4] Under the circumstances existing at the time the suit was brought the ap- 


pellant had no plain, adequate, and complete remedy at law for the enforcement of 
the rights asserted by the bill. It follows that the bill in equity was maintainable. 
The administrator was a proper party, as he, as the representative of the deceased 
insured, was entitled to receive the tendered amount of premium paid, with interest 
thereon. 

The court erred in sustaining the motions to dismiss the bill. The decree is 
reversed. 


———__ - 


LEE v. SOUTHERN LIFE & HEALTH INS. CO. (6 Div. 266.) 
(Court of Appeals of Alabama. Oct. 30, 1923. Rehearing Denied Jan. 15, 1924.) 
98 Southern Reporter, 696. 


1. INSURANCE — ASSIGNEE OF NONNEGOTIABLE POLICY OCCUPIES 
SHOES OF ASSIGNOR. 

The assignee of a transferable but nonnegotiable life insurance policy occupies, 
in action thereon, the shoes of assignor, with identical rights and subject to the same 
defenses. 

(For other cases, see Insurance, Dec. Dig. § 219.) 

2. INSURANCE—THAT BENEFICIARY MURDERED INSURED NO DE- 
FENSE WHERE POLICY CONTAINED INCONTESTABLE CLAUSE. 
Where life insurance policy has been in force for more than one year and has 

a clause making it incontestable after one year, except for fraud or misstatement of 

age and risk of beneficiary murdering insured is not excepted therein, it is no de- 

fense to an action on the policy that beneficiary murdered insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—CONTRACT CONSTRUED AS A.WHOLE. 


A contract of insurance must be construed as a whole. 
(Yor other cases, see Insurance, Dec. Dig. § 146[1].) 





Life] Lee v. Southern Life & Health Ins. Co. 721 


4. INSURANCE—INCONTESTABLE CLAUSE DOES NOT EXCLUDE DE- 
FENSE BASED ON EXCEPTION FROM RISK. 


Where a policy excepted death resulting from a malicious act of the beneficiary 
from the risk covered, an incontestable clause did not exclude the defense that the 
beneficiary murdered insured. 

(For other cases, sce Insurance, Dec. Dig. § 400.) 


5. INSURANCE—INCONTESTABLE CLAUSE DOES NOT PREVENT FOR- 
FEITURE FOR NONPAYMENT OF PREMIUM. 


The clause in a life insurance policy forfeiting it for nonpayment. of premium 
is not affected by clause making policy incontestable after one year from date of 
issue, except for fraud and misstatement of age. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action on a policy of life insurance by Ida Lee against the Southern Life & 
Health Insurance Company. From a judgment for defendant, plaintiff appeals. Re- 
versed and remanded. 


Defendant interposed the following plea: 

“(1) For answer to said complaint this defendant says that the plaintiff is not 
entitled to recover in this case for that the policy of insurance sued on was issued 
by this defendent on the life of one Nellie Wallace, and that the beneficiary named 
in said policy was one Ernest Wallace, the husband of the insured. This defendant 
further avers that on, to wit, February 11, 1922, said beneficiary unlawfully, in- 
tentionally, and feloniously took the life of the insured, Nellie Wallace, and that 
thereafter said beneficiary assigned or attempted to assign said policy to the plaintiff 
herein, and that the only title or interest in said policy which plaintiff had at the 
institution of this suit was by virtue of such assignment. 

“(2) For further answer to this complaint this defendant says that plaintiff is 
not entitled to recover on the insurance policy sued on for that the plaintiff is the 
assignee of the beneficiary named in the said policy, and that the policy was issued 
on the life of one Nellie Wallace, and that said Nellie Wallace was murdered by 
said beneficiary, and that thereafter said beneficiary assigned or attempted to assign 
said policy to the plaintiff herein, and that the only title or interest in said policy 
which plaintiff had at the institution of this suit was by virtue of such assignment. 

“(3) For further answer to this complaint this defendant says that the policy 
sued on contains the following provision: ‘No benefits shall be paid for death 
caused, received or resulting from actions violating the law, or from malicious acts 
of the insured, or beneficiary.’ This defendant further avers that the insured un- 
der such policy came to her death as a result of the malicious act of the beneficiary 
named in said policy, and that thereafter said beneficiary assigned or attempted to 
assign said policy to the plaintiff herein, and that the only title or interest in said 
policy which plaintiff had at the institution of this suit was by virtue of such as- 
signment. Wherefore this plaintiff ought not to recover in this suit. 

“(4) For further answer to this complaint this defendant says that the policy 
sued on contains the following provision: ‘If any premium shall not be paid when 
due, this policy shall be void.’ And also the following provision: ‘Grace Period. 
A grace of four weeks shall be granted for the payment of every premium after 
the first during which time the insurance shall continue in force.’ 

“This defendant further avers that this policy was paid up to, to wit, December 
5. 1921, and that since such date no premium has been paid, and that on, to wit, 
February 11, 1922, insured met her death. Wherefore said policy had become void 
on account of default in payment of premiums, and that said policy had lapsed due 
to such default in payment of premiums, prior to the death of the insured. Hence 
this plaintiff ought not to recover in this suit.” 

To which pleas plaintiff replied as follows: 

“(1) She denies all the allegations thereof, and says the same are untrue. ‘ 

“(2) That the policy herein sued on was issued June 7, 1920, upon the life of 
Nellie Wallace, and that in said policy Ernest Wallace was named as beneficiary, 
and that the death of said Nellie Wallace occurred February 11, 1922, and on, to 
wit, June 3, 1922, said policy was duly transferred and assigned by said Ernest Wal- 


lace to plaintiff, Ida Lee, and that said policy contained the following clause: ‘In- . 
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contestability. This policy shall be incontestable after one year from date of issue, 
except for fraud or misstatement of age.’ 

“Plaintiff avers that the death of the said Nellie Wallace occurred as aforesaid 
more than one year after the date of the issue of said policy. 

“(3) Plaintiff says that said policy was issued June 7, 1920, and that in said 
policy it was expressly provided as follows: ‘Incontestability. This policy shall be 
incontestable after one year from date of issue, except for fraud or misstatement 
of age.’ 

“Plaintiff avers that the death of the insured therein named occurred on, to wit, 
the 11th day of February, 1922, more than one year after the date of the issue of 
said policy. 

“(4) Plaintiff says that said policy was issued June 7, 1920, and that in said 
policy it was expresssly provided as follows: ‘Incontestability. This policy shall 
be incontestable after one year from date of issue, except for fraud or misstate- 
ment of age.’ 

“Plaintiff avers that the death of the insured therein named-occurred on, to wit. 
the 11th day of February, 1922, more than one year after the date of the issue of said 
policy, and that said policy was in full force and effect at the time of the said death 
of said insured.” 


J. L. Drennen, of Birmingham, for appellant. ’ 
Cabaniss, Johnston, Cocke & Cabaniss and Brewer Dixon, all of Birmingham 
for appellee. 


BrickEN, P. J. Action on a policy of life insurance. The complaint is substan- 
tially in Code form. By pleas, which are set out in the report of the case, defendant, 
appellee here pleads: (1) That the beneficiary under the policy unlawfully, inten- 
tionally, and feloniously took the life of the insured prior to the assignment of the 
policy to the appellant. (2) That the insured was murdered by the beneficiary in 
the policy, and the policy subsequently assigned to appellant. (3) A provision of 
the policy excepting death from a malicious act of the beneficiary as a risk covered 
by the policy and an allegation that the insured came to her death as the result of 
the malicious act of the beneficiary prior to the assignment of the policy. (4) A 
provision of the policy forfeiting the policy for failure to pay premiums when due, 
and a grace of four weeks with an allegation that the policy was “paid up” to, to 
wit, December 5, 1921, and that no premiums were paid since that date, the insured 
having met her death on February. 11, 1922. 

By replications, which are set out, appellant replied, specially, in substance that 
the policy sued on contained an “incontestable clause” reading as follows: 

“Incontestable. This policy shall be incontestable after one year from date of 
issue, except for fraud or misstatement of age.” 

And alleged that the insured came to her death more than a year after the policy 
was issued. 

The special replications were demurred to, demurrer was sustained, and the case 
is here on record. 

The sufficiency of each of the replications as an answer to pleas 1 to 4 are the 
only questions before the court. 

[1] 1. The appellant, as assignee of a transferable but nonnegotiable policy of 
life insurance, occupies, so far as the case at bar is concerned, the shoes of the 
assignor, with identical rights and subject to the same defenses. 

[2] 2. The replications were a complete answer to the defense attempted by 
pleas 1 and 2. Mutual Life Ins. Co. v. Lovejoy, 201 Ala. 337, 78 South. 299, L. R. A. 
1918D, 860; Mutual Life Ins. Co. v. Lovejoy, 203 Ala. 452, 83 South. 501; Supreme 
Lodge of Knights of Phythias v. Overton, 203 Ala. 193, 82 South. 443, 16 A. L. R. 
a Order of Golden Cross v. Overton, 203 Ala. 335, 83 South. 59, 13 A. L. 

. 672. 

No incontestable clause was involved in the case of Mutual Life Ins. Co. v. 
Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997, or in Murchison vy. Murchi- 
son (Tex. Civ. App.) 203 S. W. 423, and like cases. For the reason stated, they are 
inapplicable here. 

[3, 4] 3. A contract of insurance must be construed as a whole. The pleas and 
replications shed but meager light on the entire contract, but we are informed (by 
plea 3) that the policy contained a provision excepting death resulting from a mali- 
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cious act of the beneficiary as a risk covered by the contract. The incontestable 

clause was no answer to this plea. The legal effect of this plea was to say that the 

death of the insured was caused by a malicious act of the beneficiary and a risk of 
that kind was not covered by the policy and specifically excepted therein. Constru- 
ing both clauses together each has a field of operation. 

[5] 4. Applying the foregoing principles to plea 4, the opinion here prevails that 
the incontestable clause is no answer to the plea setting up a forfeiture of the policy 
for failure to pay the premium as it became due. The payment of a premium at a 
specified time is the foundation of the insurance business.° The clause forfeiting the 
policy after expiration of the grace period is in no wise affected by the incontesta- 
ble clause. 

An agreement on its part not to contest except for fraud or misstatement of age 
must be construed in connection with the further provision that a default in payment 
of the premium, after expiration of the grace period, forfeited the policy. Each 
clause may be enforced without doing violence to the rights of either party. Thomp- 
son v. Fidelity Mutual Life Ins. Co.. 116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. 
S.) 1039, 115 Am. St. Rep. 823. 

Reversed and remanded. 

On Rehearing. 

In addition to the authorities cited in the original opinion, the following cases 
from other jurisdictions sustain the ruling there announced: N. W. Mutual Life 
Ins. Co. v. Johnson, 254 U. S. 96, 41 Sup. Ct. 47, 65 L. Ed. 155; Hardy v. Phoenix 
Mutual Life Ins. Co., 180 N. C. 180, 104 S. E. 166; Plotner v. N. W. National Life 
Ins. Co. (N. D.) 183 N. W. 1000. 

The court has consulted the case of Slocum v. Metropolitan Life Ins. Co. 
(Mass.) 139 N. E. 816, and Johnson v. Metropolitan Life Ins. Co., 85 W. Va. 70, 
100 S. E. 865, 7 A. L. R. 823; Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188,5 L. R. 
A. 340, 12 Am. St. Rep. 819, cited by appellant, and it does not appear that any in- 
contestable clause was involved in either of said cases. 

The application for rehearing is overruled. 

———_- oa 
SOVEREIGN CAMP, W. O. W., v. CRAFT. (6 Div. 990.) 
(Supreme Court of Alabama. Jan. 17, 1924. Rehearing Denied Feb. 7, 1924.) 
99 Southern Reporter, 167. 

1. INSURANCE — WHETHER INSURED WAS CARPENTER OR IN EX- 
TRAHAZARDOUS OCCUPATION HELD FOR JURY. 

In an action on a death certificate, whether insured was a carpenter as repre- 
sented, and whether or not he was within the extrahazardous occupation, employ- 
ment in mines, requiring an increased assessment, held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE—EXPRESSION “EMPLOYED IN MINES” HELD TO RE- 
FER TO HABITUAL OR CUSTOMARY EMPLOYMENT OF INSURED. 
The expression “employed in mines,” in constitution of fraternal benefit asso- 

ciation, requiring increased assessment, refers to habitual or customary employment 

of insured, and not casual or incidental employment. 

(For other cases, see Insurance, Dec. Dig. § 726%.) 

4. INSURANCE — EXISTENCE OF BENEFICIARY CERTIFICATE AND 
POSSESSION PRIMA FACIE EVIDENCE OF MEMBERSHIP, AND 
OTHER PROOF MADE OUT PRIMA FACIE CASE OF LIABILITY. 
The existence of a beneficiary certificate sued on and in evidence and its pos- 

session by the plaintiff as the sole beneficiary is prima facie evidence that intestate, 

to whom it was issued, was a member of the order at the time of his death, and evi- 
dence of his occupation, death. and notice and proof of death required by the policy, 
made out a prima facie case of liability. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

5. INSURANCE—PROOF OF DEATH PREPARED BY OFFICERS OF 
LODGE PRIMA FACIE EVIDENCE OF TRUTH. 

Proof of death prepared by the officers of a benefit association lodge acting 
within the scope of their authority, and reciting that intestate was at the time of 
his death a member of the order, was prima facie evidence of the truth of that fact. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 
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11. INSURANCE—HAZARDOUS AND NONHAZARDOUS OCCUPATIONS. 
The duties of a “foreman of a railroad yard” and those of a “foreman of an 
engine and switching crew” are different; the last may be classed as hazardous, and 
the former as nonhazardous. 
(For other cases, see Insurance, Dec. Dig. § 726%.) 


Appeal from Circuit Court, Jefferson County, Bessemer Division; J. C. B. 
Gwin, Judge. 

Action on beneficiary certificate by Anne F. Craft against the Sovereign Camp 
oo Woodmen of the World. From a judgment for plaintiff, defendant appeals. 

rmed. 


C. H. Roquemore, of Montgomery, for appellant. 
John T. Glover and Charles A. Calhoun, both of Birmingham, for appellee. 


Tuomas, J. The trial was had on count 2 as amended, plea of the general is- 
sue, and special pleas 4, 5, 7, 9, and 18. 

The report of the first appeal is to be found in 208 Ala. 467, 94 South. 831; and 
the law of the case, or issues of fact now submitted, were there settled. These con- 
tested issues of pleadings and fact on both trials were the invalidation of the certi- 
ficate (1) by reason of the representation of the assured (the intestate) that his oc- 
cupation was that of carpenter, when in fact it was that of a “handy man” at a 
mine; and (2) by reason of the employment of said intestate in a mine and his fail- 
ure to pay the increased assessment as required by section 43 of the constitution, 
etc., of the order. It was declared in former opinion that these issues were the only 
defenses presented, and the same were properly and fairly submitted under appro- 
priate instructions. 

When the case of City of Montgomery v. Moon, 208 Ala. 472, 94 South. 337, is 
considered with reference to appellant’s brief before the court, it will not require 
a refusal, by this court, to consider the sustaining of demurrer to pleas 2, 3, 6, 8, 10 
to 17, inclusive, 19 and 20. Liverpool & London & Globe Ins. Co. v. McCree (Ala. 
Sup.) 98 South. 880. In the Moon Case, supra, the assignments of error were sepa- 
rate, and the argument was merely “assignments of error 12 to 25, inclusive, re- 
lated to the written charges refused to the defendant city (R. P. 55-58). Appellant 
expressly insists upon each one of these assignments of error.” This was a failure 
of argument—or was insufficient argument— as required in this court. Georgia 
Cotton Co. v. Lee, 196 Ala. 599, 72 South. 158. 

[1] A careful consideration of the evidence convinces us that the court could 
not do otherwise than submit to the jury the decision of whether or not plaintiff's 
intestate was a carpenter and in the doing of such work was within his representa- 
tion or warranty of his occupation made in his application for insurance, and 
whether or not he was within the extrahazardous occupation, employment in mines, 
made one of the subjects contained in section 43 of defendant’s constitution and laws. 
The decisions of these controverted questions of fact were for the jury. McMillan 
v. Aiken, 205 Ala. 35, 88 South. 135. 

[2] In former opinion this court correctly said that under the rules of construc- 
tion of contracts of insurance, the expression, “ ‘employed in mines,’ when strictly 
construed, as it must be, refers to the habitual or customary employment of in- 
sured, and not to casual or incidental employment, although the phrase liberally 
construed might have the latter meaning.” Sovereign Camp,-W. O. W. v. Craft, 
208 Ala. 467, 470, 94 South. 831. 

Giving to the testimony its ordinary and fair significance, it cannot be said that 
it was a part of the duty, of plaintiff's intestate to go into, and that he was em- 
ployed to do his work in, the mines underground, although he occasionally went 
into the mine upon request of one Lacy, and that this going (from time to time) 
into the mine to do work was so frequent, without more, as to invalidate the certi- 
cate sued on by reason of the provisions of section 43 of the constitution and laws 
of defendant. Such were not reasonable inferences the jury might draw. 

[3] The fact that there was some difference in statement of a witness on di- 
rect and cross examination as to the nature of the contract of the employment of 
plaintiff's intestate, the duties he was required to perform under that employment, 
and the places of his performance of them, did not warrant the giving of affirma- 
tive instruction. Jones v. Bell, 201 Ala. 336, 77 South. 998. On former appeal a def- 
inition was given of the expression “handy man,” and under that definition and this 
evidence it cculd not be said, as matter of law, that plaintiff's intestate was a “man 
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of all work” within that approved definition. Sovereign Camp, W. O. W., v. Craft, 
208 Ala. 467, 471, 94 South. 831. 

[4, 5] The existence of the beneficiary certificate sued on and in evidence, 
and its possession by the plaintiff as the sole beneficiary, is prima facie 
evidence that intestate, to whom it was issued, was a member of the order at the 
time of his death; and the evidence of his occupation, death, and notice and proof 
of death required by the policy made out a prima facie case of liability. Supreme 
Lodge Knights & Ladies of Honor v. Baker, 163 Ala. 518, 530, 50 South. 958; Wood- 
men of the World v. Alford, 206 Ala. 18, 89 South. 528; Sovereign Camp, W. O. 
W., v. Craft, 208 Ala. 467, 94 South. 831; Sovereign Camp. W. tes W., v. Burrell, 
204 Ala. 210, 212, 85 South. 762; Sovereign Camp, W. O. W., Adams, 204 Ala. 
667, 86 South. 737; Sovereign Camp, W . O. W., v. Bass, 207 Ala. "358, 560, 93 South. 
537; 25 Cyc. 925. So, also the proof of death prepared by the officers of defend- 
ant’s lodge, acting within the scope of their authority, and reciting that intestate 
was at the time of his death a member of defendant’s order, was prima facie evi- 
dence of the truth of that fact, as recited therein. Thus did plaintiff cast the bur- 
den of going forward with the evidence as to such issues of fact upon the defend- 
ant. Sovereign Camp, W. O. W., v. Craft, supra. 

We have examined each exception reserved on the introduction of evidence, and 
find no reversible error. No good purpose would be subserved by prolonged discus- 
sion of the same. 

[6] The suggestion in appellant’s argument that there was no “joinder of is- 
sue between the parties” shown by the record will not be sufficient to reverse, since 
it has been held that when the record on appeal does not disclose the joinder of a 
formal issue between the parties it is not ground for a reversal. Craddock v. 
Walden, 184 Ala. 58, 63 South. 534; Denham v. Yancey (Ala. App.) 95 South. 201, 
application for certiorari denied in Ex parte Denham, 208 Ala. 637, 95 South. 202. 

[7] The judgment entry shows that there was a jury and verdict, and if it did 
not appear from the record what the issue was, this court “will intend” that it was 
an issue formed upon the propér plea. Smith v. Branch Bank of Mobile, 5 Ala. 26. 

[8-10] Refused charge 5 is covered in given charges 8, 9, and 15; refused 
charges 10, 11, and 13 are covered by given charge 15. Aside from the fact that 
some of these refused charges are covered by other instructions, the refusal may 
be justified by the further fact that they are not predicated on the evidence; such 
was the case with charges 13 and 14. Refused charge 12 assumes, as an established 
fact that plaintiff’s intestate was a “handy man”; it was not necessary that assured 
pay the hazardous rate referred to in the charge, unless he had changed his occu- 
pation from carpenter to “handy man.” The charge is not predicated on this as- 
sumption. Woodmen of the World v. Alford, 206 Ala. 18, 24, 89 South. 528. 

[11] The duties of a “foreman of a railroad yard” and those of a “foreman of 
an engine and switching crew” are different; the last occupation may be classed as 
hazardous, and the former as non-hazardous. Such was the effect of the holding 
in Triple Link Mut. Ind. Ass’n v, Williams, 121 Ala. 138, 144, 145, 26 South. 19, 77 
Am, St. Rep. 34. 

The questions of merit now presented were settled on former appeal, and we 
have no intention of departing from announcements contained in the former opin- 
ion. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 

On Rehearing. 

Tuomas, J. [12] Assignments of error in the record are from 1 to 30. inclusive, 
and do not present matters covered by the motion for new trial indicated in argu- 
ment. Moreover, under the rule prevailing in this state (Cobb v. Malone & Collins, 
92 Ala. 630, 9 South. 738), we think no error was committed in overruling the mo- 
tion for new trial, on the grounds indicated. 

[13] We did not say in the original opinion that counsel was waiving his in- 
sistences as to rulings on pleas by condensing his argument relating thereto. We 
were merely indicating that under City of Montgomery v. Moon, 208 Ala. 472, 94 
South. 337, there may be a “failure of argument” for reasons stated. However, the 
several defenses presented by said pleas to which demurrers were overruled, and 
those to which demurrers were sustaind were considered and thought to be covered 
by the former class of pleas; the trial was had on such issues of fact and the evi- 
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dence offered on such respective defenses. If there was error in rulings rejecting 
such pleas, it was without injury to defendant. Best Park & Amusement Co. v. 
Rollins, 192 Ala. 534, 68 South. 417, Ann. Cas. 1917D, 929. We have again con- 
sidered the case, and think it has been tried without reversible error. 
The application for rehearing is denied. 
Anderson, C. J., and Somerville and Bouldin, JJ., concur. 
———__ - 


MISSOURI STATE LIFE INS. CO. v. CRANFORD. (Nos. 74, 102.) 
(Supreme Court of Arkansas. Dec. 24, 1923. Rehearing Denied Jan. 14, 1924.) 
257 Southwestern Reporter, 66. 

1. INSURANCE—INCONTESTABILITY; POLICY WITH INCONTESTA- 
BLE Nd haa NOT CONTESTABLE ON GROUND NOT EXCEPTED 
THEREIN. 

A life insurance policy containing a provision that it shall be incontestable after 
a specified time cannot be contested by insurer on any ground not excepted in that 
provision. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE—INCONTESTABLE PROVISION IN NATURE OF STAT- 
UTE OF LIMITATIONS. 

Provision in a life insurance policy that it shall be incontestable after a speci- 
fied time is in the nature of a statute of limitations, and serves a similar purpose, 
and is not against public policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE—POLICY CONSTRUED AGAINST INSURER. 

Where language of an insurance policy is ambiguous or doubtful, it must be 
given the strongest interpretation against insurer which it will reasonably bear. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—“INCONTESTABLE” AND “CONTEST” DEFINED. 
Within incontestable provisions of a life insurance policy “incontestable” means 

not contestable and “contest” implies an adversary proceeding in which matters may 

be settled by the courts on issue joined. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

(For other definitions, see Words and Phrases, First and Second Series, Con- 
test; Incontestable. ) 


5. INSURANCE—POLICY NOT CONTESTED WITHIN YEAR. 

Where life insurance policies dated May 29, 1918, were incontestable after one 
year except for violation of provisions relating to military service, and insurer in 
beneficiary's suit thereon, instituted May 27, 1919, filed no answer until June 26, 
1919, action of beneficiary did not relieve insurer of its duty to act and insurer was 
barred of relief on alleged ground of fraud of insured in procuring it. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

McCulloch, C. J., and Smith, J., dissenting. 


Appeal from Circuit Court, Little River County; B. E. Isbell, Judge. 
Action by Ida D. Cranford against the Missouri State Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


This is a suit brought by the wife against a life insurance company to recover 
the amount of two policies of life insurance for the sum of $1,500 each, issued to 
her husband. 

It appears from the record that on the 29th day of May, 1918, the Missouri 
State Life Insurance Company issued two policies of life insurance in the sum of 
$1,500 each to Burrel A. Cranford, and Ida D. Cranford his wife was named as the 
beneficiary in each policy. The insured died on January 6th, 1919. Each policy 
carried the following clause: 

“Unrestricted and after one year incontestable as follows: 

“This policy is free from conditions as to residence, occupation, travel or place 
of death, in times of peace, and shall be incontestable after one year if the pre- 
miums are duly paid, except for violation of the provisions relating to military or 
naval service in time of war.” 

On May 27, 1919, separate suits were instituted by the wife against the insur- 
ance company on the policies. The complaint alleges that the insured died on the 6th 
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of January, 1919, and that notice and proof of death was given to the company as 
provided by the terms of the policies and that demand for the payment of the amount 
of each policy was made upon the company, and that on the 25th day of March, 
1919, the company denied liability on said policies. 

The insurance company filed an answer to each suit on the 26th day of June, 
1919. Payment of the policies was defended on the ground that the insured had 
made certain fraudulent representations to the company in his application for the 
insurance, which were false and which induced the company to issue the policies. 

The cases were consolidated for the purposes of trial. At the first trial, the 
jury failed to agree, and was discharged from further consideration of the case. 
The cases were continued until the next term of the court. At the next term of the 
court, a mistrial resulted from the serious illness and physical inability of one of 
the jurors selected to try the case. 

Subsequently, on July 4, 1922, the plaintiff filed an amendment to her complaint. 
Among other things, she set up the incontestable clause above quoted, and alleged 
that the defendant did not within one year from the date of the policies contest the 
same and that it is by the terms of the policies forever barred and estopped from 
contesting the same. 

The defendant filed an answer in each case in which it admits that each policy 
of insurance contains an incontestable clause in the language set out in the com- 
plaint, and the language of the clause is again set out in the answer. The answer 
admits the issuance of the policies on May 29, 1918; that the insured died January 
6, 1919, and that. in 60 days thereafter notice of the death of the insured was given 
to the defendant; but it denies that the defendant is by the terms of said policies 
barred from contesting the same. The answer further alleges that the actions were 
commenced on the 27th day of May, 1919, within one year from the date of the poli- 
cies sued on, and for that reason that the incontestable clause is not applicable. The 
defendant further answering states that on the 25th day of March, 1919, which was 
within one year from the date of the policies sued on, the defendant notified the 
plaintiff that it did not recognize any liability on said policies on account of the 
fraud practiced upon it by the insured in the procurement of the policies. 

The plaintiff demurred to the amended answer, and the demurrer was sustained 
by the court. The defendant elected to stand upon its amended answer in each case 
and refused to plead further. Judgment was thereupon rendered in favor of the 
plaintiff for the amount sued for, and to reverse that judgment the defendant has 
duly prosecuted an appeal to this court. 


Lake & Lake, of De Queen, A. P. Steel, of Ashdown, and J. S. Steel, of Lockes- 
burg, for appellant. 

A. D. Du Laney, of Ashdown, and Paul Jones and James D. Head, both of 
Texarkana, for appellee. 


Hart, J. (after stating the facts as above). Each of the policies of insurance 
sued on was issued by the defendant on the 29th day of May 1918, and the insured, 
Burrel A. Cranford, died on the 6th day of January, 1919. Proof of death of the 
insured was given to the defendant by the wife who was the beneficiary in each 
policy. Payment was refused by the company on the ground that the insurance had 
been procured by false representations of a material character which had been made 
by the insured in his application for the purpose of procuring the policies of insur- 
ance. 

No answer was filed to the present suit within one year after the date of the 
insurance policies, and no suit has been brought by the insurance company to set 
aside the contract of insurance because it had been procured by fraudulent repre- 
sentations on the part of the insured. 

[1] Thus it will be seen that the sole issue raised by the appeal depends upon 
the construction to be given the incontestable clause which is set out in full in our 
statement of facts. In substance, it provides that the policies shall be incontestable 
after one year if the premiums are duly paid, except for the violation of the provi- 
sion relating to military or naval service in time of war. The modern rule is that a 
life insurance policy containing a provision that it shall be incontestable after a spe- 
cified time cannot be contested by the insurer on any ground not excepted in that 
provision. It is said that the practical and intended effect of such a stipulation is to 
create a short statute of limitations. By the stipulation, the insurance company 
agreed that it would take a year to investigate and determine whether it would con- 
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test the policies of insurance, and that, if it failed within that time to discover any 
grounds for contesting the same, it would make no further investigation and would 
not thereafter contest the validity of the policies. 

[2] It has been uniformly held that a provision of this kind is valid where the 
time allowed for the investigation is a reasonable period. Policies of insurance are 
prepared by the insurance companies, and the insured has no voice in their prepara- 
tion. Clauses of this kind are evidently inserted in insurance policies by the insurer 
for the mutual advantage of both the insurer and the insured. It has been well said 
that such a provision is reasonable and proper because it gives the insured a guar- 
ranty against expensive litigation to defeat his policy after the lapse of the time 
specified, and at the same time gives the company a reasonable time and opportunity 
to ascertain whether the contract should remain in force. Such a stipulation is not 
against public policy as tending to put fraud on a par with honesty. On the con- 
trary, the stipulation recognizes fraud and all other defenses, but provides a reasona- 
ble time in which they may be, but beyond which they may not be, established. 
Therefore, it is in the nature of, and serves a similar purpose as, a statute of limi- 
tations, the wisdom of which has been universally recognized. 

As said by Judge Mitchell in Mareck v. Mutual Reserve Fund Life Ass’n, 62 
Minn. 39, 64 N. W. 68, 54 Am. St. Rep. 613, an incontestable clause is inserted in 
the contract by the company itself and is written there for a purpose. After hold- 
ing such a stipulation to be valid, the learned judge said: 


“To the laymen the present contest would, as plaintiffs’ counsel suggests, ap- 
pears very much like a contest over an incontestable policy.” 


Numerous other cases from the various courts of last resort in the United 
States are cited in a case note to 6 A. L. R. at page 453. Among these we cite the 
following: Arnold v. Equitable Life Assur. Soc (D. C.) 228 Fed. 157; Great 
Western L. Ins. Co. v. Snavely, 206 Fed. 20, 124 C. C. A. 154, 46 L."R. A. (N. S.) 
1057; Dibble v. Reliance L. Ins. Co., 170 Cal. 199, 149 Pac. 171, Ann. Cas. 1917E, 
34; Prudential Ins. Co. v. Lear, 31 App. D. C. 184; Massachusetts Ben. Life Ass’n 
v. Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261; Weil v. Federal L. Ins. Co., 
264 Ill. 425, 106 N. E. 246, Ann. Cas. 1915D, 974; Indiana Nat. L. Ins. Co. v. McGin- 
nis, 180 Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192; Kansas Mut. L. Ins. Co. v. 
Whitehead, 123 Ky. 21, 93 S. W. 609, 29 Ky. Law Rep. 458, 13 Ann. Cas. 301; Mu- 
tual L. Ins. Co. v. New, 125 La. 41, 51 South. 61, 27 L. R. A. (N. S.) 431, 136 Am. 
St. Rep. 326; Reagan v. Union Mut. L. Ins. Co, 189 Mass. 555, 76 N. E. 217, 2 L. 
R. A. (N. S.) 821, 109 Am. St. Rep. 659, 4 Ann. Cas. 362; Harris v. Security L. 
Ins Co, 248 Mo. 304, 154 S. W. 68, Ann. Cas. 1914C, 648; Drews v. Metropolitan L. 
Ins. Co., 79 N. J. Law, 398, 75 Atl. 167; Wright v. Mutual Ben. Life Ass’n, 118 N. 
Y. 237. 23 N. E. 186, 6 L. R. A. 731. 16 Am. St. Rep. 749; American Trust Co. v. 
Life Ins. Co. 173 N. C. 558, 92 S. E. 706; Murray v. State Mut. L. Ins. Co., 22 R. 
I. 524, 48 Atl. 800, 53 L. R. A. 742; Metropolitan Life Ins. Co. v. Peeler (OkI. 
Sup.) 176 Pac. 939, 6 A. L. R. 441; Supreme Lodge of Knights of Pythias v. Over- 
ton, 203 Ala. 193, 92 South. 443, 16 A. L. R. 649; Philadelphia L. Ins. Co. v. Arnold, 
97 S. C. 418, 81 S. E. 964, Ann. Cas. 1916C, 706; Clement v. New York L. Ins. Co., 
101 Tenn. 22,.46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; and Patterson v. 
Natural Premium Mutual L. Ins. Co., 100 Wis. 118, 75 N. W. 980, 42 L. R. A. 
253, 69 Am. St. Rep. 899. 

That. too, is the effect of a recent holding of the Supreme Court of the United 
States in Mutual Life Insurance Co. v. Hurni Packing Co., 44 Sup. Ct. 90, 68 L. 
Ed. —, handed down by Judge Sutherland and reported on December 1, 1923. In 
that case the court said that, while the contract of insurance is with the insured, 
nevertheless it is for the use of the beneficiary and that there is no reason to say 
that the incontestable clause is not meant for his benefit as well as the benefit of the 
insured. The court further said that it is for the benefit of the insured during his 
lifetime and upon his death immediately inures to the benefit of the beneficiary. In 
that case it was contended by the petitioner (the insurance company) that, if the 
insured died during the period of the time mentioned in the incontestable clause, that 
clause is not applicable. On this point the learned judge said: 

“In order to give the clause the meaning which the petitioner ascribes to it, it 
would be necessary to supply words which it does not at present contain. The pro- 
vision plainly is that the policy shall be incontestable upon the simple condition that 
two years shall have elapsed from its date of issue—not that it shall be incontestable 





Life] Missouri State Life Ins. Co. v. Cranford. 729 


after two years if the insured shall live, but incontestable without qualification and 
in any event.” 

Counsel for the insurance company in that case cited Jefferson Standard Life 
Ins. Co. v. Smith, 157 Ark. 499, 248 S. W. 897, to sustain his view. The Supreme 
Court of the United States said that the incontestable clause under review in that 
case was unlike the one passed on by it. There the clause was: 

“After this policy shall have been in force for one full year from the date 
hereof, it shall be incontestable,” etc. 

The Supreme Court of the United States said that the decision seems to have 
turned on the use of the words “in force,” which contemplated the continuance in 
life of the insured during that year. Without approving or disapproving the dis- 
tinction, we are content to place our decision in the case at bar upon the uniform 
current of authority upon the question, including the decision of the Supreme Court 
of the United States. It is to the advantage and convenience of both the insured 
and the insurer that there should be uniformity in policies of insurance both in form 
and in the interpretation of the language used in the policies. 

The authorities bearing upon incontestable clauses such as the one in question 
were not considered or reviewed in the case of Jefferson Standard Life Insurance 
Co. v. Smith, supra, and whatever, if anything, may appear in that -opinion which 
is opposed to or in contradiction to the rule here announced is overruled. 

The insurance policies sued on were issued on the 29th of May, 1918, and the 
suits were brought on the 27th of May, 1919. On June 26th, 1919, the defendant 
filed answers to the complaints. Hence it is contended by the defendant that, inas- 
much as the suits were filed within a year after the date of the issuance of the poli- 
cies and. the defendant answered within the time allowed to do so under the statute, 
the allegations of its answers related back to the date of the filing of the complaints 
and constituted a contest by it within the period of time named in the incontestable 
clause. 

[3] The forms of insurance policies are prepared by the company from its 
previous knoweldge and experience and where the language used is ambiguous or 
doubtful it must be given the strongest interpretation against the insurer which it 
will reasonably bear. Eminent Household of Columbian Woodmen v. McCray, 156 
Ark. 300, 247 S. W. 379. 

[4] We have already seen that the incontestable clause is held valid, not for the 
purpose of upholding fraud, but for the purpose of shutting off expensive and har- 
assing defenses based upon fraud after the lapse of a reasonable time. This view 
does not exclude consideration of fraud, but allows the parties to fix by stipulation 
the length of time which the fraud of the insured can operate to deceive the insurer. 
Incontestable means not contestable. A contest in law implies an adversary proceed- 
ing in which matters in controversy may be settled by the courts upon issue joined 
The great body of policy holders are persons who are not learned in the law and 
who have no knowledge of the judicial construction of pleadings. 

[5] In the, application of the rule just announced, we think the natural and most 
reasonable view is to hold that the insurer has not contested the policy until it has 
acted in the premises. The contract provides that the policy shall be incontestable 
after one year, and no action on the part of the insured or of the beneficiary can 
relieve the company of its duty to act. In order to contest the policy it was re- 
quired to file an answer to the suit brought by the beneficiary within one year, or to 
have instituted an action of its own in equity to cancel the policy on the ground of 
fraud. In short, we are of the opinion that construing the clause in the light most 
favorable to the insured no contest was made in the case at bar until the insurance 
company filed an answer, in which it averred that the contract should be set aside on 
the ground of the fraud of the insured in procuring it. Having waited until a year 
had elapsed before it elected to contest on this ground, the company is barred of re- 
lief under its own contract. 

The judgment will therefore be affirmed. 


McCuttocn, C. J. (dissenting). The incontestable clause in an insurance pol- 
icy is valid according to the great weight of authority, as shown by the numerous 
cases cited in the opinion of the majority. The present case does not, however, in- 
volve that questiog, but the particular question involved is whether or not the death 
of the insured within the contestable period affects the operation of the provision so 
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as to permit the insurance company, after the expiration of the time specified in the 
policy, to plead in an action instituted by the beneficiary defenses which would 
otherwise be cut off by the incontestable clause, or whether liability under the policy 
must be actually contested by proceeding in court within the time specified, regard- 
less of the time of the death of the insured. We have already decided that precise 
question in the recent case of Jefferson Standard Life Insurance Co. v. Smith, 157 
Ark. 499. 248 S. W. 897, which is, in effect, overruled by the majority in the present 
case. This question has arisen in but few cases and has been decided in accord with 
the present view of the majority of this court in the states of Illinois, Indiana, Mis- 
souri, Oklahoma, and North Carolina, and by the Supreme Court of the United 
States. Monahan v. Metropolitan Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 
1918D, 1196; Ebner v. Ohio State Life Ins. Co., 69 Ind. App. 32, 121 N. E. 315; 
Lavelle v. Metropolitan Life Ins. Co., 209 Mo. App. 330, 238 S. W. 504; Reliance 
Life Ins. Co. v. Thayer, 84 Okl. 238, 203 Pac. 190; Hardy v. Phoenix Mutual Life 
Ins. Co., 180 N. C. 180, 104 S. E. 166; Mutual Life Ins. Co. v. Hurni Packing Co., 44 
Sup. Ct. 90, 68 L. Ed—. 

The Indiana and Missouri decisions were not rendered by courts of last resort, 
but by intermediate courts. The Supreme Court of Minnesota has repeatedly held 
to the contrary and in accord with our own decision in Jefferson Standard Life Ins. 
Co. v. Smith, supra; Bankers’ Reserve Life Ins. Co. v. Omberson, 123 Minn. 285, 
143 N. W. 735, 48 L. R. A. (N. S.) 265; Mutual Life Ins. Co. v. Stevens ( Minn.) 
195 N. W. 913. 

The last of the Minnesota cases cited above is identical with the facts in the 
Jefferson Standard Life Ins. Co. v. Smith, supra, and cites the Smith Case with ap- 
proval. In that case the Minnesota court said: 

“This brings us squarely to the real question in the case. Is it necessary for the 
insurer to bring an action before the expiration of the two years, in order to avail it- 
self of the defense set out in the complaint? Does the death of the insured interrupt 
the running of the two-year period so as to preclude the insurer from asserting the 
defense of fraud in an action by the beneficiary after the expiration of the. fixed 
period. The better weight of authority as well as of good reason seems to be that 
the death of the insured fixes the right of the parties under the incontestable clause. 
* * * We are of the opinion and hold that the incontestability clause ceased to 
be operative at the death of the insured within the two-year period, and fixes the 
rights of the parties, and that the insurer may avail itself of the defense of fraud in 
an action to recover on the policy when it is brought, even after the expiration of 
the two-year period.” 

If we had not already decided the question, I would be willing to follow the 
weight of authority, notwithstanding my views to the contrary on the construction 
of this clause of the policy, but since we have deliberately taken a position on the 
question, I think we should adhere to it. I am firmly convinced that our decision 
in Jefferson Standard Life Ins. Co. v. Smith is sound and that it adopts the true 
logic of the situation, which is aptly expressed in the opinion in that case, as well as 
in the Minnesota case of Mutual Life Ins. Co. v. Stevens, supra. It is undoubtedly 
a rule of almost universal application, and one ofter announced by fhis court, that 
the language of an insurance policy is the selection of the insurance company and in 
case of ambiguity should be given the strongest susceptible interpretation against 
the company, but that doctrine should not be pushed to the extent of giving a forced 
or unreasonable interpretation. The word “incontestable” in a policy should be in- 
terpreted in its popular sense as referring to a judicial contest of liability in accord- 
ance with settled rules of legal procedure, so as to give the insurer the right, during 
the whole of the specified period, to contest the policy in such mode of procedure. In 
fact, it is an elemental principle of remedial procedure that a court of equity will 
not assume jurisdiction when there is a complete and adequate remedy at law, and 
it is equally well settled that a court of equity will not afford relief in the cancella- 
tion of an executory contract for the reason that the remedy at law in the enforce- 
ment of liability under a contract or in defense against liability thereunder is ade- 
quate. 1 Pom. Eq. Jur. § 221; Ins. Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501; Cable 
v. U. S. Life Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 188; Riggs v. Union 
Life Ins. Co., 129 Fed. 207, 63 C. C. A. 365; Johnson v. Swanke, 128 Wis. 68, 107 
N. W. 481, 5 L. R. A. (N. S.) 1048, 8 Ann. Cas. 544; Druton v. Sulivan, 66 Vt. 609, 
30 Atl. 98; Mutual Life Ins. Co. v. Stevens, supra. 

A policy of insurance is an executory contract until the death of the insured, 
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and a court of equity will afford relief as long as it is merely executory, but it be- 
comes an executed contract on the death of the insured—fully performed by the 
insured—and the remedy for its enforcement or in defense against liability there- 
under is complete at law. The death of the insured, therefore, fixes the rights of 
the parties, and, as said by the Minnesota court: 

“The insurer may avail itself of the defense of fraud in an action to recover on 
the policy when it is brought.” 

It is a mistake to say that the death of the insured before expiration of the con- 
testable period and the possibility of delay beyond that period from the commence- 
ment of an action by the beneficiary to recover on the policy introduces a new ele- 
ment into the controversy which lessens the adequacy of the legal remedy of the 
insurer so as to call for the interposition of a court of equity. The legal rerhedy 
need not be immediate to be adequate, but on the contrary it is adequate if it can be 
invoked against defense for liability when asserted. 

The effect of the decision of the majority is, I think, to alter the terms of the 
contract by shortening the contestable period and to deny the insurer the right re- 
served in the policy to contest liability within a year from its date. In the present 
case the insured died more than four months before the expiration of the contestable 
period, and this action was instituted by the beneficiary two days before the expira- 
tion of that period. Appellant filed its answer within the time allowed by statute, 
denying liability on the ground of fraudulent misrepresentation of the insured, 
which answer related back to the filing of the complaint. I think that the defense 
was presented in apt time and that the incontestable clause did not apply. 

Smith, J., concurs in these views. 

a 
STEELE v. SOVEREIGN CAMP, W. O. W. (No. 24908.) 
(Supreme Court of Kansas. Jan. 12, 1924. 
222 Pacific Reporter, 76. 
(Syllabus by the Court.) 
INSURANCE—FALSE ANSWERS AS TO PRIOR REFUSAL OF APPLICA- 

TION FOR INSURANCE HELD TO ANNUL CERTIFICATE. 

Questions asked upon an application for a beneficiary certificate as to whether 
the applicant ever failed to obtain life, accident or health insurance applied for, and 
whether any physician had ever declined to recommend applicant for life, accident, 
or health insurance, are material, and false answers given by him to such questions 
operate to annul the certificate 

(For other cases, see Insurance, Dec. Dig. § 300.) 


Appeal from District Court, Wyandotte County; Edward L. Fischer, Judge. 

Action by Ella Steele against the Sovereign Camp of the Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. Reversed, with direc- 
tions to enter a judgment for defendant. 

Edward S. McAnany, Maurice L. Alden, and Thomas M. Van Cleave, all of 
Kansas City, Kan., and John T. Harding, David A. Murphy, Paul R. Stinson and 
R. Carter Tucker, all of Kansas City, Mo., for appellant. 

James P. Fox, of Kansas City, Kan., for appellee. 


Harvey, J. This is an action on a beneficiary certificate issued by defendant on 
the life of plaintiff’s son, Louis M. Steele. There was a trial to a jury, which re- 
turned answers to special questions and a general verdict for plaintiff. The defend- 
ant has appealed. 

Plaintiff's petition contained the necessary allegations. The answer admitted 
the issuance of the certificate, the death of Louis M. Steele, that all payments of 
dues and proof of death had been made, but denied liability, for the reason that the 
beneficiary certificate had been issued upon the written application of Louis M. 
Steele, in which he warranted as true answers made by him to certain questions 
therein, which proved to be false, and, specifically, that Louis M. Steele had an- 
swered that he had never failed to obtain life, health, or accident insurance applied 
for; that no physicin had ever declined to recommend him for life, health, or 
accident insurance, when in fact he had, prior to his making such application, made 
application to the Metropolitan Life Insurance Company for life insurance, and had 
been rejected because he was at that time suffering from “mitral insufficiency of the 
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heart and irregularity of the heart,” and was considered a poor risk. Defendant 
further averred that, had Louis M. Steele truthfully answered the questions in his 
application, defendant would not have issued the beneficiary certificate sued upon, 
and that by reason of such false statements the certificate was void. Plaintiff re- 
plied by a general denial, and averred that, if the application contained any false or 
eee statements, agreements, or warranties as to the condition of the bodily health 
of Louis M. Steele, or that he had ever failed to obtain life, health, or accident in- 
surance applied for, or any other false or untrue statements, agreements, or war- 
ranties, such statements, agreements and warranties were not made by the insured, 
Louis M. Steele, and were not his statements, agreements, and warranties, but were 
made by the examining physician of the defendant, who was the agent of the defend- 
ant as was the custom of said physician; that the examining physician did not ask 
the insured the questions purported to be asked in the application, the answers to 
which contained such false and untrue statements, agreements and warranties, if 
any, and such: questions were never propounded to or answered by the insured, 
Louis M. Steele, and were not his answers, but were the answers of the examining 
physician. 

Upon the trial plaintiff introduced the certificate, showed the payment of dues, 
the death of Louis M. Steele, that proof of death had been made, and that the 
amount of the certificate had never been paid. Defendant then offered in evidence 
the application for the beneficiary certificate, signed by Louig M. Steele, which con- 
tained, among other things, the following: 

“LT hereby certify, agree, and warrant that I am of sound bodily health and mind; 
that I am temperate in habits and have no injury or disease that will tend to shorten 
my life. I hereby consent and agree that this application, consisting of two pages, 
to each of which I have attached my signature, and all the provisions of the con- 
stitution and laws of the society, now in force or that may hereafter be adopted, 
shall constitute the basis for and form a part of any beneficiary ‘certificate that may 
be issued to me by the Sovereign Camp of the Woodmen of the World, whether 
printed or referred to therein or not. I hereby waive the attaching of copies thereof 
to said certificate. * * * I hereby certify, agree, and warrant that all the state- 
ments, representations, and answers in this application, consisting of two pages as 
aforesaid, are full, complete, and true, whether written by my own hand or not, 
* * * and I agree that any untrue statements or answers made by me in this ap- 
plication, * * * or to the examining physician, or any concealment of facts in 
this application, or to the examining physician, intentional or otherwise, or my being 
suspended or expelled from or voluntarily severing my connection with the society, 
or if I fail to comply with the laws of the society, now in force or hereafter adopt- 
ed, my beneficiary certificate shall become void, and all rights of any person or per- 
sons thereunder shall be forfeited. * * *” 

Also certain questions and answers, among them the following: 

“Q. Did you ever fail to obtain life, health, or accident insurance applied for? 
A. No. Q. Has any physician ever declined to recommend you for life, health, or 
accident insurance? A. No.” 

Charles W. Allen testified that he was an insurance solicitor for the Metropoli- 
tan Life Insurance Company; that in June, 1915, he met Louis M. Steele and took 
his application for insurance in that company. The application was turned in to the 
office for record and to the medical examiner for examination and forwarded to the 
home office; that the application was rejected and the policy never issued. John N. 
Coolidge, assistant medical director for the Metropolitan Life Insurance Company, 
whose duty it is to act upon applications for insurance, testified that in June, 1915, he 
received an application for insurance from Louis M. Steele, that the medical ex- 
aminer’s report showed the applicant was suffering from mitral insufficiency of the 
heart and irregularity of the heart. It also showed that the applicant’s chance for 
life in comparison with others of the same age and sex was bad. For that reason he 
refused to recommend him as a risk and rejected his application. 

A. D. Cloyd, the Sovereign Physician of defendant, whose duty it is to examine 
applications and medical examinations of applicants for membership in the defend- 
ant society, and to accept or reject the same according to the statements, answers, 
and representations of the applicant, testified that he received and examined the ap- 
plication of Louis M. Steele for membership on May 29, 1919, and indorsed it with 
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his acceptance on June 2, 1919; that he was induced to accept the application on the 
faith of the statements, answers, and representations contained in the application for 
membership, and had he known, or had it been revealed in the application, that 
Louis M. Steele suffered from mitral insufficiency and irregularity of the heart ac- 
tion, or that he had been previouly examined by a physician upon an application for 
insurance and the pkwsician had failed to recommend him for insurance, and that 
such application had been rejected by the company to which it was made, he would 
have rejected this application. John T. Gates, Sovereign Clerk and ex officio secre- 
tary of defendant, testified that on May 23, 1919, he received an application for mem- 
bership from Louis M. Steele and referred it to the Sovereign Physician for his ap- 
proval; that he did not know Louis M. Steele, and had no knowledge whatever of 
him aside from that presented in the written application for membership; that the 
benefit certificate sued on in this action was afterwards issued to him on the faith’ 
of the statements, answers, and representations made in his application, which were 
warranted to be strictly true; that, had he known Louis M. Steele was not acting 
in good faith or that any of the statements, answers, and representations in his ap- 
plication for membership were not true, he would have refused to issue a beneficiary 
certificate to him, and if, subsequent to the issuing of the certificate and during the 
lifetime of the deceased he had secured any information or knowledge that the state- 
ments, answers, and representations in the application were not true, he would im- 
mediately have called in his beneficiary certificate for cancellation. 

Plaintiff then called in rebuttal Dr. Robert E. Barker, who had taken the ap- 
plication and made the medical examination for Louis M. Steele upon which the 
beneficiary certificate sued upon was issued. He was asked if he remembeed the 
circumstance of taking the application, and said he would not remember the name, 
except that it appeared over his signature; that he was familiar with the application 
blank in question. 

“Q. Will you say whether or not you asked this applicant all of the questions 
that are contained in that blank? A. Well, now, there is a geat deal of minute stuff 
in there that we may not always read to the applicant, but the matters in general, 
relative to the general condition of the body, I always aim to ask them. 

“Q. Do you ask him. always ask the applicant, and did you in this case ask him, 
all those questions? A. I asked him these in reference to the ages and time of sick- 
ness, etc., and cause of death, and I usually ask those; but now here is a part of 
the history, and rather than entering into every minute question there, and going 
through and answering each, I sometimes ask just ‘What sickness have you had in 
your lifetime? and we would indicate the whole entire list, and he would say, 
‘None,’ and that means ‘No’ to all these questions. It is a fact that some chance 
times I don’t run over all this little fine stuff, but in this personal history 1 always 
make it a point to ask them what sickness they have had, and if they say, ‘I have 
had certain sicknesses,’ like pneumonia, I locate that, and say ‘Yes’ or ‘No’; and here 
I would say, ‘What sicknesses have you had in your lifetime?’ and, if he says ‘None,’ 
I would make those all *No’ 

“Q. Are you particular to ask if they have been rejected from other societies? 
A. Well, I usually aim to ask that question. 

“Q. Well, do you know whether or not you did in this case? A. Well, my opinion 
is that I did. 

“Q. On what are you basing that opinion—your custom? A. That is my gen- 
eral method of asking that very question, because I consider it very important. 

“Q. You have no independent recollection of asking Mr. Steele that question? 
A. No more than any other applicant.” 

On cross-examination he testified; 

“Q. Now, I will just read this from the answers (referring to the application of 
Louis M. Steele): ‘Did you ever fail to obtain life, accident, or health insurance 
applied for?’ The answer is ‘No.’ Now, Doctor, did you write that answer? A. 
Yes; that is my signature. 

“Q. Before writino that answer, did you ask that question? <A. Yes, sir; that 
is my best recollection. 

“Q. ‘If so, when and in what company?’ Had he answered that he had been 
rejected, you would have asked the quetion and filled that in, would you? A. Yes, 
sir. 
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“Q. Did you ask him this question, ‘Have you ever been rejected or expelled by 
a camp of this order?’ And the answer, * * * he answered ‘No’? A. Yes, sir. 

“Q. Did you ask this question, ‘Has any physician ever declined to recommend 
you for life, ‘accident, or health insurance?” And did he answer you ‘No,’ and did 
you write the answer, ‘No’? A. Yes. 

“Q. Now, if he had answered ‘Yes,’ you would have asked him the particulars, 
and written them in that blank; that is, if he had been rejected by a physician? A. 
I surely would; yes, sir. 

“Q. You have left that blank because he answered ‘No’; is that correct? A. Yes 

“QO. Now, we read this other: ‘For the puposes of this application, I declare 
and warrant the ioregoing answers and statements to be correct.’ Did Louis M. 
Steele sign his name to that application and those answers, after you had asked them 
and written them down? A. The gentleman 1 examined wrote his name. I don’t 
know whether it was Louis M. Steele or not. Q. He said he was Louis M. Steele? 
A. Yes, sir. 

“Q. And did you witness his signature. A. I did. 

And he gave those answers of family history there at the time? A. The 
gentleman that signed his name there gave these answers, 

“Q. This was the application to be forwarded to the Sovereign Camp, Woodmen 
of the World, upon which a policy was to be issued to L. ouis M. Steele, the gentle- 
man who signed that application in your presence there that day, was it not? A. 
Yes, sir. 

). And you saw him sign it? A. Yes, sir. 

“(. And you signed it as a witness, on May 15, 1919, at Kansas City, Kansas? 
A. Yes, sir. 

“Q. Did you correctly set out the answers that he gave you to these questions be- 
fore he signed it? A. That is my best recollection; yes, sir.” 

Plaintiff then asked: 

“Q. Doctor, I will ask you this question: Have you ever examined or filled in 
a blank application in this organization without ever asking the applicant or sup- 
posed applicant a single question? A. Never have. 

“Q. Or without having him sign it? A. I never have.” 

Plaintiff then called Clarence C. Hopkins, who testified that he was not a mem- 
ber of the defendant society, never made application for insurance therein, never 
was examined by Dr. Barker or any other doctor for admission therein never was 
initiated, and never had a policy of insurance issued by the defendant society to him. 
Plaintiff then called Ida Hopkins, the mother of Clarence C. Hopkins, who testified 
in substance that in March, 1920, Dr. Barker, the examining physician of the de- 
fendant society, came to her house and filled out the application for membership in 
the defendant society for her son, Clarence C. Hopkins; that her son was not pres- 
ent at the time; that the doctor asked her some questions, filled out the application 
blank himself, and that she signed her son’s name to it; and that the application was 
presented to the defendant society and a beneficiary certificate issued thereon. All 
of this testimony of Ida Hopkins and her son was introduced over the objection of 
the defendant, and at the close of the testimony a motion was made to strike it out, 
which motion was overruled. 

The jury returned answers to special questions as follows 

“(1) Was the membership certificate sued upon herein re by the paren 
upon an application signed by Louis M. Steele, which has been introduced in evidence? 
Answer. Yes. 

“(2) If you answer question 1, ‘Yes,’ at the time such application was signed, 
did said application contain the following question and answer: ‘Question. Did you 
ever fail to obtain life, accident, or health insurance applied for? Answer. No.’ 
Answer. Yes. 

(3) If you answer question No. 1, ‘Yes,’ at the time such application was 
signed, did said application contain the following question and answer: ‘Question. 
Has any physician ever declined to recommend you for life, accident, or health in- 
surance? Answer. No.’ Answer. Yes. 

“(4) At the time of application for the membership certificate in. question had 
Louis M. Steele at any time prior thereto failed to obtain life, accident, or health 
insurance? Answer. Yes. 
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“(5) At the time of application for membership certificate in question, had any 
physician at any time prior thereto declined to recommend Louis M. Steele for life, 
accident, or health insurnce? Answer. Yes. 

“(6) Was the membership certificate in question issued by the defendant in re- 
liance upon the answers to the questions made in the application of Louis M. Steele, 
introduced in evidence herein? Answer. Yes; but we doubt the examining physi- 
cian asking Mr. Steele these questions.” 

Defendant moved for judgment in its favor on the special findings, notwithstand- 
ing the sone verdict. This motion was overruled, as was also its motion for a 
new trial. 

[1] Appellant complains of the admission of testimony of Ida Hopkins and her 
son. It was erroneously admitted No proper foundation was laid to impeach Dr. 
Barker. But, passing that, Dr. Barker had been called to the witness stand by 
plaintiff. By doing so plaintiff represented to the court that he was worthy of. be- 
lief. Ordinarily, a litigant is not permitted to impeach a witness called by him. 
State v. Keefe, 54 Kan. 197, 38 Pac. 302; Johnston vy. Marriage, 74 Kan. 208, 86 Pac. 
461, 87 Pac. 74. Plaintiff recognizes this rule, but says Dr. Barker was a hostile 
witness, for which reason the testimony was proper. There is nothing in the lan- 
guage of the testimony of Dr. Barker, and nothing is complained of respecting his 
demeanor on the witness stand, to indicate that he was hostile to the plaintiff. He 
was at the time of the trial, and had been for several years, the local examining 
physician for the defendant, and appellee contends that this is sufficient to justify 
the court in permitting plaintiff to impeach his testimony; but that cannot be true, 
in the absence of anything in the testimony or conduct of the witness which tends 
to show that the party calling him is surprised at the ‘testimony given, or that he is 
obviously attempting to favor the other side of the controversy. In this case the 
printed testimony of the witness bears the earmarks of veracity. He said he did 
not remember all the incidents connected with the examination of this particular ap- 
plicant, and did not have an individual recollection of just what was said at the 
time, and, from the very nature of things, ordinarily this would be true. Certainly 
it cannot be said to be more favorable to the defendant than the plaintiff would natu- 
rally expect. 

[2] Appellee contends that this testimony was competent, as showing the cus- 
tom of Dr. Barker in making these examinations. The trouble with that theory is, 
this was a single instance, occurring nearly a year later. A custom cannot be shown 
by a single instance, remote in time. Jarecki Mfg. Co. v. Merriam, 104 Kan. 646, 
180 Pac. 224; 17 C. J. 520. 

{3] The jury, after answering the sixth question by saying “Yes,” added the 
following, “but we doubt the examining physician asking Mr. Steele these questions.” 
Appellee argues this as though it established the allegations of his reply, which 
were that questions in the application were never propounded to Steele, and that 
he did not answer them as the answers appear in the application; but the language 
is not susceptible of that meaning. An expression of doubt is not tantamount to a 
finding of fact.. Doubt indicates an uncertainty, a lack of sufficient information upon 
which to reach a conclusion. 19 C. J. 447. More than that, this part of the answer 
might have been treated as surplusage and disregarded. Hall v. Kansas City, 112 
Kan. 752, 212 Pac. 875. The question was fully answered with the word “Yes.” 
What followed in the answer was a voluntary statement of the jury, not called for 
by the question submitted. 

[4] Appellant complains that the court did not sustain its motion for judgment 
on the special findings, notwithstanding the general verdict, and we think that should 
have been done. The answers to the special questions clearly show that the applica- 
tion contained false answers to material questions. These answers were warranted 
as being true. It is clear that the officials of the defendant society relied upon the 
truthfulness of these answers when the beneficiary certificate was issued, and would 
not have issued it, had they known these answers to be false. The case seems to 
fall squarely within the principle decided in Glasgow v. Woodmen of the World, 107 
— 354, 191 Pac. 470, and Hiatt v. Woodmen of the World, 107 Kan. 359, 191 

ac. 472. 
The case will be reversed, with directions to enter judgment for defendant. 


All the Justices concurring. 
47——Vol_ LXII. 
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DYE v. NEW YORK LIFE INS. CO. (No. 3401.) 


(Springfield Court of Appeals. Missouri. Jan. 7, 1924. Rehearing Denied Jan. 23, 
1924.) 


257 Southwestern Reporter, 196. 


1. INSURANCE—WAIVER; INSTRUCTION AND REFUSAL OF INSTRUC- 
TION AS TO WAIVER OF MISREPRESENTATION IN APPLICATION 
HELD AUTHORIZED BY ANSWER. 

In an action on a life insurance policy, an instruction that, if defendant admitted 
liability after investigating and learning the facts as to insured’s physical condition, 
it waived its right to rely on misrepresentations in the application, and refusal of an 
instruction that defendant had not waived such misrepresentations, held authorized 
by allegations in the answer. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

Appeal from Circuit Court, Mississippi County; Frank Kelly, Judge. 

Action by Mary L. Dye against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Orville Zimmerman, of Kennett, and Jones, Hocker, Sullivan & Angert, of St. 
Louis, for appellant. 

John T. McKay, of Kennett, and W. G. Bray, of Senath, for respondent. 

BrabDLey, J. This is the second appeal in this case. Dye v. Ins. Co.. 207 Mo. App. 
540, 227 S. W. 1062. The facts here are the same as appeared in the record on the 
former appeal, and in liew of .a statement here we make reference to and adopt the 
statement made on the former appeal. 

Defendant predicates error on an instruction given on behalf of plaintiff, and on 
one requested by defendant and refused. Also defendant says that the court erred 
in denying to it the opening and closing. 

[1] The instruction given at plaintiff's request of which complaint is made is 
as follows: 

“The court instructs the jury that if you believe and find from the evidence in 
this cause that defendant, after it had full knowledge that insured, Wm. F. Dye, had 
raised and spat blood and had consulted a physician for an ailment or disease other 
than Dr Birchett of Cardwell, within five years next before making his application, 
or that he was then afflicted with an ailment of the lungs at the time of making the 
application and issuing of the policy sued on herein, or that he had ever been afflicted 
with or suffered from a disease or ailment of the lungs, and after it had made an 
investigation and learned of the facts above, if you find them to be facts, it ad- 
mitted liability on the policy, then, and in that event, it has waived its right to rely 
upon any misrepresentation made in the application for said policy, if any, and if 
you so find the defendant is now estopped from asserting any misrepresentations as 
a defense in this case.” 

This instruction submits the question therein presented in conformity with our 
prior opinion. Defendant, however, in its brief says that there is no allegation in the 
answer admitted in evidence which tends to show “that the defendant found as a 
result of this investigation that the insured was afflicted with tuberculosis at or prior 
to the time of the application for this policy, or that he had raised or spat blood, 
or that he had consulted or been treated by a physician other than Dr. Birchett for 
any ailment or disease within the five years preceding said application.” In our 
former opinion, 207, Mo. App. loc. cit. 558, 227 S. W. loc. cit. 1067, we set out the 
substance of the answer which plaintiff introduced in evidence, and which she claims 
constituted waiver. We held then, and adhere to that holding, that the allegations 
in the answer was evidence tending to establish waiver. The instruction complained 
of was proper. 

The instruction requested by defendant and refused was one telling the jury 
that defendant had not waived, etc., and that they could not find for plaintiff on the 
ground of waiver. What we have said, supra, disposes of this assignment. 

[2, 3] Before any evidence was introduced defendant requested the right to open 
and close the case. This request was refused, and defendant excepted and assigns 
error. Defendant made no request at the close of the case that it be permitted to 
open and close the argument, and therefore cannot complain. McDonald v. Rede- 
meyer, 197 Mo. App. 630, 198 S. W. 483. It also appears that the most strongly 
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eonneaiat issue was the issue of waiver, and the burden of that issue was on the 
plaintiff. 

The judgment should be affirmed, and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 

re 

NEWMAN v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 3418.) 

(Springfield Court of Appeals. re Jan. 7, 1924. Rehearing Denied Jan. 23, 
1924.) 


257 Southwestern Reporter, 190. 

1. INSURANCE — INSURED’S RETENTION OF PAID-UP POLICY AND 
FAILURE TO MAKE FURTHER PAYMENTS OF PREMIUM HELD 
NOT TO PRECLUDE SUIT ON ORIGINAL POLICY. 

Where there is a mutual mistake as to the amount of premiums paid, and the 
insurer declares the policy forfeited, and issues a paid-up policy for an amount less 
than the original policy, when insured is not in default, the insured’s retention of the 
paid-up policy and failure to make further payments of premium does not preclude 
beneficiary from suing on original policy following insured’s death, since insurer’s - 
forfeiture of original policy relieves insured of making further payments of pre- 
mium. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE — WHETHER INSURED IN DEFAULT WHEN INSURER 
DECLARED FORFEITURE HELD A QUESTION OF FACT. 

In action on life policy, question whether insured was in default at the time in- 
surer declared a forfeiture of the policy, and issued a paid-up policy for an amount 
in than the amount of the original policy, held a question of fact for the trier of 

act. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by Vera Newman against the John Hancock Mutual Life Insurance 
Company, a corporation. Judgment for defendant, and plaintiff appeals. Reversed 
and remanded. 

Sheppard & Hawkins, of Caruthersville, for appellant. 

Leahy, Saunders & Walther, of St. Louis, and Ward & Reeves, of Caruthers< 
ville, for respondent. 

FarRINGTON, J. The plaintiff, now Vera Newman, was formerly the wife of 
Joplin W. Moad; she having married Newman subsequent to the death of Moad. 
The petition in this case is based on a policy of life insurance issued by the defend- 
ant for $2,000, and plaintiff asserts in the petition that the policy was in full force 
at the death of her former husband, and that the defendant has refused to pay. The 
answer of the defendant admits the issuance of the policy as of September 5, 1911, 
for $2,000, and pleads that in August, 1914, the assured borrowed the sum of $80. 
Further answering the defendant alleges that the policy was to be paid only in the 
event that the premium of $58.14 be paid each year for 20 years, or until the death 
of the assured, and that the last premium paid on the policy was for the period to 
September 5, 1915, after which time no premiums were paid on the policy or con- 
tract, and that thereafter the assured was in default. 

The policy contained the ordinary loan provision, and provided that any time 
within five years from default of payment of such premium the policy may be re- 
instated upon production of evidence of insurability satisfactory to the company, and 
approved at its home office, and upon payment, or reinstatement, of any indebtedness 
to the company hereon or secured hereby, and payment of arrears of premium, with 
interest at the rate of 5 per centum per annum. The policy also provided that after 
three full annual premiums have been paid thereon, then, in case of default in the 
payment of any subsequent premium or installment, continued after the days of 
grace, without action on the part of the holder, the policy will be continued for its 
value in participating paid-up life insurance, which will have a yearly increasing 
surrender value. 

We think this is a sufficient statement of the terms of the policy to decide the 
point presented here on appeal. 

The policy was introduced in evidence by the plaintiff, which in its opening 
paragraph provided: 
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“In consideration of the representations in the application therefor, which is 
copied herein and hereby made a part hereof, and of the premium of fifty-eight and 
*/s0 dollars to be paid on delivery of this policy,” etc. 

The application is made a part of the policy, and in the statements made to the 
eee la was the following: “I wish to pay the premium annually in the amount 
of $58.14.” 

Dr. J. H. Simmons was placed on the stand by the plaintiff, and testified that he 
was the agent who wrote this insurance and delivered the policy, and he testified that 
the insured paid him the annual premium on the policy in full when it was delivered. 

A number of receipts for quarterly payments were introduced by the plaintiff, 
the first dated July 5, 1912, reciting that it was equivalent of one-fourth of the an- 
nual premium due June 5, 1912; then follow receipts for quarterly payments due 
September 5, 1912, December 5, 1912, and other receipts showing quarterly payments 
made on this policy up to 1915. These receipts were evidently introduced by plain- 
tiff to show that the company received these payments after they had become due, 
and after the days of grace in a number of instances, for the purpose of showing 
that the company had waived the provision as .to the due date of the receipt. A let- 
ter was then introduced by the plaintiff from the general agent of the company at 
St. Louis, dated October 30, 1915, in which it acknowledged a health certificate signed 
by the insured, together with a check for the amount due on the quarterly payment, 
less dividend, and stated to the insured that the company declined to reinstate the 

licy without a medical certificate on the inclosed form which was furnished, and 
in that letter mentioned four doctors to whom the insured could go to receive this 
medical certificate. The insured, so far as the record shows, took no action to se- 
cure this medical certificate. On December 30, 1915, a letter was written by the 
general agent, in which the insured was told that the check for the quarterly pay- 
ment which had been held by the company awaiting his medical certificate was re- 
turned because the company had failed to receive satisfactory evidence of insur- 
ability, and advised him that the policy lapsed for nonpayment of amount due Sep- 
tember 5, 1915. On January 6, 1916, the plaintiff received a letter from the general 
agent stating that his policy had been canceled for nonpayment of premium and in- 
terest on loan, and there was a cash surrender value coming to him which the com- 
pany would pay if he would furnish receipt signed by himself and wife, acknowl- 
edged before a notary public. Evidently no attention was paid to this letter by the 
insured. Then on March 6, 1916, the general agent wrote to Mr. Hawkins, attor- 
ney for the deceased, stating that on repayment of the $80 loan and $2 34 interest 
there would be a paid-up insurance policy issued. payable at the death of the insured, 
for $366. No action was taken on this letter. Then on March 30, 1916, the general 
agent wrote the insured, calling attention to the letter of January 6, 1916, inclosing 
him an indorsement on the policy, showing that it was paid-up insurance for $124, 
together with the loan certificate, and advising him to take care of this policy, that 
it would be required in case he decided to surrender for cash or in the event of a 
claim. A line was drawn through the figures $2,000, the original amount of the pol- 
icy, and the indorsement placed thereon showed that it was a policy in force for 
$124. Nothing further was done, and the insured died in August, 1918. No further 
installments of premium were paid or offered to be paid, and the insured retained 
the policy with the indorsement on it, without any apparent objection or approval. 

The trial court sustained a demurrer to the evidence, and, after taking the 
proper steps, the plaintiff has brought the appeal here from the judgment entered 
in favor of the defendant. Respondent undertakes to uphold the judgment of the 
trial court, and relies principally on the case of Cooper v. N. Y. Life Ins. Co., 211 
S. W. 548, which holds, under facts somewhat similar to this case, that where the 
insured, with a policy and loan provision such as we have, had defaulted in the pay- 
ment of a premium and acquiesced in the action of the company in issuing him a 
paid-up policy of insurance, which had been originally issued for $2,000, was bound 
by the course that the company took under the provisions of the policy, and this al- 
though there was a statute in Missouri forbidding the forfeiture of a policy where 
a certain number of payments had been made. 

[1] We would regard this case as being absolutely binding on us here, and 
would sustain the trial court’s action in sustaining the demurrer to the evidence were 
it admitted, as it was apparently done in that case, that there had been a default in 
the payment of premium at the time the company took the action it did in demand- 
ing a certificate of insurability, and, failing to get that, issued a policy for $124. In 
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the case at bar, however, there is some evidence which would sustain a finding that 
the insured was not in arrears in the payment of installments at the time the com- 
pany declared his policy forfeited and placed the indorsement thereon and sent it to 
the insured. That evidence consists, first, of the statement in the initial clause of 
the policy heretofore set out. It is further evidenced by the fact that in the applica- 
tion the assured elected to pay the premium in annual payments, and the agent who 
delivered him the policy positively asserts that on the delivery of the policy the in- 
sured paid him the first annul premium, which would be $58.14. If that amount 
was paid, and in the face of this evidence we cannot say that it was not, then the 
insured was not in arrears at the time the company was claiming that he was, and at 
the time they took the action to forfeit the policy on the claim that he was in ar- 
rears. The Cooper Case (Mo. Sup.) 211 S. W. 548, merely holds that, while a 
company cannot under the statute forfeit a policy for nonpayment of installments 
after a certain number have been paid, yet the assured and the insurer may contract 
that such statute shall not take effect; and, there being nothing unlawful in such 
contract, when the parties acted on the contract and the assured acquiesced in that 
action for three years, he nor his beneficiary will be permitted to recover because 
of the statute. In our policy, as there was in that, there is no provision in the loan 
agreement or in the policy that permits the company to forfeit the policy where the 
premiums have been paid up, and, if it were admitted that the premiums were paid 
up, no court in the land would hold that the company had rightfully forfeited for 
nonpayment of premiums, and no amount of acquiescence on the part of the assured 
would render such action valid. We believe that, had the assured and the insurer 
been mutually mistaken as to the amount that had been paid by the assured and had 
entered into a contract reducing this policy from $2,000 to $124, on a showing by the 
assured of such mutual mistake and of such payment, he could set aside the con- 
tract made because of failure of consideration and because of mutual mistake, and 
certainly no acquiescence or waiver on the part of the assured could make any 
stronger contract than a new one entered into under mistaken facts. Neither would 
the assured be estopped, if the money had been paid to the insurance company be- 
cause it could not have been injured, having received the money. 

[2] It has been decided in this state in two cases, one that of Wayland v. West- 
ern Life Indemnity Co., 166 Mo. App. 221, 148 S. W. 626, and Johnson v. Hartford 
Life Ins. Co., 166 Mo. App. 261, 148 S. W. 631, that where an insurer wrongfully 
attempts to forfeit a policy, the failure of the assured to continue to pay premiums 
or to offer to pay them will not bar recovery. We therefore think that the law which 
is to govern this case, as we construe the cases heretofore cited, is that, if in fact 
the assured was in arrears when the defendant was demanding the medical certifi- 
cate and satisfactory evidence of insurability, then, under the Cooper Case, the 
plaintiff cannot recover. On the other hand, if the assured had paid a sufficient amount 
of money by his first payment and his subsequent quarterly installments so as to 
make him not in arrears on September 5, 1915, the date the assurer was claiming his 
payment was due, then the company, in taking the action it did, wrongfully breached 
the contract of life insurance. Its demand for satisfactory evidence of insurability 
was such that it showed the assured that, unless that was furnished, the defendant 
intended to forfeit the policy for $2,000. He, under the decisions quoted, was thereby 
relieved of making any further payments, and his beneficiary may recover if in fact 
he was not in arrears in payment of installments or premiums when the policy was 
forfeited by the defendant. We admit that the evidence tends strongly to show that 
the assured had never paid the original $58.14 on the issuance of the policy, because 
he began to pay quarterly payments before the first year was up, and continued to 
pay quarterly payments thereafter, and tendered the last quarterly payment for the 
time the defendant was claiming that he was in arrears. This court cannot say, in 
the face of the testimony of the agent who delivered the policy, that the first year’s 
premium of $58.14 was not paid on the delivery of the policy. That is a question 
of fact to be determined by the trier of fact. 

We are of the opinion, therefore, that the trial court erred in sustaining a de- 
murrer to the evidence, and, for the reasons herein stated, the judgment is reversed, 
and the cause’ remanded. 

Cox, P. J., and Bradley, J., concur. 
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BILDERBACK ert at. vy. SECURITY BEN. ASS'N. (No. 3409.) 


(Springfield Court of Appeals. Missouri. Jan. 7, 1924.) 
257 Southwestern Reporter, 176. 
1. INSURANCE—PROOF OF SUICIDE ONLY BY GREATER WEIGHT OF 

ALL EVIDENCE. 

In action on a benefit certificate, where the defense is suicide, the burden of 
proof that insured committed suicide rests on defendant, and must be proved by the 
greater weight of all the evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 


2. INSURANCE—CIRCUMSTANTIAL EVIDENCE OF SUICIDE MUST BE 
OF CHARACTER AS TO SHOW SUCH FACT BY PREPONDERANCE 
OF EVIDENCE. 

In action on a benefit certificate, where the defense is suicide, and circumstantial 
evidence is relied on, it must be of such character, taken all together, as will show 
by the greater weight of evidence that insured took his own life with suicidal intent. 

(For other cases, sec Insurance, Dec. Dig. § 665[6].) 

Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by Mary Bilderback and another against the Security Benefit Association, 
successor to the National Council of the Knights and Ladies of Security. Judgment 
for plaintiffs, and defendant appeals. Reversed and remanded. 

H. B. Pankey and Hal H. McHaney, both of Kennett, for appellant. 

Smith & Zimmerman, of Kennett, for respondents. 

Cox, P. J. This is a companion case to the case of Dickey v. Supreme Tribe of 
Ben Hur, decided by this court June 26, 1923, and reported in 253 S. W. 417, and 
we refer to that case for a statement of facts and a discussion of the legal questions 
involved. The judgment in that case was reversed, and the cause remanded for error 
in an instruction given for plaintiff on the question of the burden of proof to sus- 
tain the defense of suicide. The instruction in this case contains the same error as 
in the Dickey Case, and must suffer the same fate. 

{1, 2] In Prentiss v. Illinois Life Insurance Company (Mo. Sup.) 225 S. W. 
695, the plaintiff asked certain instructions which the court modified, and as modified 
were given in the following form: 

“As to the defense of suicide set up by the defendant the court instructs you as 
follows: 

“(1) The burden of proof that Clinton S. Woolfolk committed suicide rests 
upon the defendant insurance company, and must be proved by the greater weight 
of all the evidence in the case. 

“(2) The defense of suicide in this case is sought to be established by circum- 
stantial evidence alone, and you are instructed that the circumstantial evidence re- 
lied upon must be of such a character taken all together, as will show by the greater 
weight of the evidence that Clinton S. Woolfolk took his own life with suicidal 
intent.” 

The alleged fact of suicide in this case was attempted to be proven by circum- 
stantial evidence alone. It would seem that the instructions on that question given 
in the case just referred to which were approved by the Supreme Court, are all that 
is necessary to be given on that question. 

Judgment reversed, and cause remanded. 

Farrington and Bradley, JJ., concur. 


a es 


EMERY v. NEW YORK LIFE INS. CO. (No. 3299.) 
(Springfield Court of Appeals. _— wig 7, 1923. . Rehearing Denied Jan. 8, 
1924. 


257 Southwestern Reporter, 162. 

1. INSURANCE — PRESUMPTION THAT INSURED KNEW OF FALSITY 
OF STATEMENTS DOES NOT AFFECT LIABILITY OF INSURER, 
WHOSE EXAMINING PHYSICIAN KNEW OF INSURED’S DISEASE. 
That insured retained the policy, of which a copy of the application was a part, 

for such time as to raise a conclusive presumption that she knew of the falsity of 
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statements in the latter as to her freedom from disease did not affect insurer’s lia- 

bility, where its examining physician not only wrote insured’s answers to his ques- 

tions in the application, but made a separate examination, and reported that he found 
no evidence of past or present disease, though he knew that insured had goiter. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE—FAILURE TO STATE THAT INSURED WAS INFORMED 
BY PHYSICIAN THAT SHE HAD GOITER HELD NOT “MATERIAL 
MISREPRESENTATION.” 

Failure to state, in an application for a life policy that insured had consulted a 
physician and been informed that she had a goiter, held not a “material misrepresen- 
tation” defeating recovery on the policy, under Rev. St. 1919, § 6142, which requires 
that a misrepresentation, to be material, relate to a fact contributing to insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


Appeal from Circuit Court, Greene County; Orin Patterson, Judge. 
Action by Lulu J. Emery against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Frank B. Williams and John T. Sturgis, both of Springfield, for appellant. 
Wright & Ruffin, of Springfield, for respondent. 


Cox, P. J. Action for $1,000 and interest upon an old line life insurance policy. 
Trial by court and finding and judgment for plaintiff, and defendant appealed. 

The controversy in this case rests upon a defense of misrepresentation by the 
insured in her application for the insurance. In her application the following ques- 
tion was asked: 

“D. Have you ever consulted a physician for any ailment or disease not included 
in your above answers? A. No.” 

The application also contains a statement that her answers to all questions were 
full, complete, and true, and that she was a proper subject for life insurance. Her 
answers to other questions were that she had been at one time afflicted with pneu- 
monia, and her tonsils had been removed. 

The court made a finding of facts in which he found as follows: That insured 
at the time she applied for the insurance was afflicted with goiter; that she knew of 
such affliction; that she at that time contemplated going to a hospital for the treat- 
ment of said goiter; that she made no mention of her affliction in her written appli- 
cation and medical examination, but concealed same; that her disease of goiter 
caused her shortly thereafter to undergo an operation, resulting in pneumonia and 
death. That her disease thereby contributed to her death. That the examining phy- 
sician knew she had goiter when the application was signed and the medical ex- 
amination made. That she had consulted a physician within five years, and he hail 
advised her concerning her goiter. The evidence also disclosed that the physician ex- 
amined the insured at her residence, and also that he filled in the answers to the 
questions in the application. Further, that the physician made a personal examina- 
tion, and sent in to the company his own report, showing the results of his examina- 
tion separate and apart from the answers given by the assured to the questions in 
the application signed by her. In the physician’s report, the following questions and 
answers appear: 

“Q. Do you find any evidence of past or present disease? A. No. 

“Q. Do you know anything about the applicant’s character or mode of living 
which unfavorably affects his insurability? A. No.” 

The court found that the insured had misrepresented the facts as to her having 
goiter and having consulted a physician within five years prior to the application, and 
that the goiter contributed to her death, but found for plaintiff solely on the ground 
that the examining physician of defendant knew at the time that she was afflicted 
with goiter. 

[1] Appellant contends that this case is to be distinguished from those cases in 
which it is held that, where correct answers to the questions are given by the insured, 
and are jncorrectly written in by the agent of the company, for the reason that a 
copy of the application, with her answers to the questions propounded therein, was 
attached to and made a part of the policy, and she accepted and retained the policy 
for several months and until her death, and made no complaint as to any of the 
answers being incorrect. The force of the cases cited is to charge the insured with 
knowledge of the: falsity of the answers to questions in the application. In this 
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case, however, the court found that the insured in fact, knew that she had goiter, and 
that she concealed that fact in making her application. That being true, the fact that 
she retained the policy and kept a copy of the application for such time as to raise 
a conclusive presumption that she knew of the falsity of statements in the applica- 
tion becomes immaterial. It appears in this case that the examining physician not 
only wrote in the answers of the insured to the questions propounded in the appli- 
cation, but he made a separate examination, and reported his own judgment as to 
the insurability of the applicant. In his report he stated that he found no evidence 
of past or present disease. He did know at that time, as the evidence shows and the 
court found, that she had goiter. In making this personal examination he was cer- 
tainly acting as the agent of the company, and, whether he correctly reported his 
fiindings and gave the defendant the benefit of all the facts within his knowledge or 
not, he acquired that knowledge while acting for defendant and in the line of his 
duty, and we know of no reason why the universal rule that knowledge of the agent 
is knowledge of his principal should not apply in this case. His sole duty in making 
a personal examination of the insured was to ascertain what facts he could as to the 
condition of health of the applicant, and report his finding to the company, and the 
company must be held to have had the same knowledge, when it issued the policy, as 
their agent had when he made report of the results of his examination of the appli- 
cant. Johnson & Co. v. Ice & Refrigerating Co., 143 Mo. App. 441, 453, 127 S. W. 
692; Shotliff v. M. W. A., 100 Mo. App. 138, 148, 73 S. W. 326; Brabham v. Pioneer 
Life Ins. Co. (Mo. App.) 253 S. W. 786. 

In the last case cited, a soliciting agent with authority to solicit insurance, deliver 
policies, and collect the first year’s premium, was held to be the agent of the com- 
pany, so that knowledge of the agent was knowledge of the company. In that case 
the following questions were asked and answers given: 

“Are you in good health? Yes. 

“What disease or injuries have you had during the last five years? None.” 

The facts were that the insured had received an injury to the head some months 
prior thereto which finally caused his death. Neither the examining physician nor 
any officer of the company knew of this injury to the insured until after his death. 
The company was held liable on the ground that the agent, who was given authority 
to solicit insurance, deliver policies, and collect the first year’s premium, and who did 
all those things in that case, knew of this injury to the deceased, and therefore, in 
law, the company knew it, and was bound by it. 

[2] The suggestion is made that, since the insured knew that she was afflicted 
with goiter, and did not so state in her application, and the physician who ex- 
amined her for defendant knew that she had goiter, and did not report that fact to 
the company, there must have been a conspiracy between the insured and the physi- 
cian to defraud the company, and that should defeat recovery. If the evidence had 
warranted such a finding and the court had so found, we should say that the plain- 
tiff could not recover. That question, however, was not passed on by the trial court 
sitting as a jury, and no declaration of law was asked on that question. We are not 
prepared to say that the fact that the insured knew she had goiter, and that the phy- 
physician also knew it, and did not report it to the company, shows a conspiracy so 
conclusively as to warrant us in reversing the judgment on that ground, in the ab- 
sence of a request for a finding on that question, or a declaration of law to show 
that the trial court’s attention was called to that question, and he, in some way, asked 
to determine the facts in relation thereto. It may be that neither the insured nor the 
physician regarded the goiter as serious enough at that time to require mention, or 
the physician may have overlooked it, and for that reason omitted to state in his 
report that she had goiter. In that state of the record we do not regard that ques- 
tion as so clearly settled by the evidence as to warrant a reversal on that ground. 

[3] It is further contended that the failure to state in the application that the 
insured had previously consulted a physician and had been informed by that physi- 
cian that she had goiter was a material misrepresentation, and should defeat re- 
covery. The statute, section 6142, Stat. 1919, provides that for a misrepresentation 
to be material it must have been in relation to some fact which contributed to the 
death. We cannot see how the fact that the insured had previously consulted a doc- 
tor or that said doctor informed her she had goiter could in any way have contri- 
buted to her death. The thing that caused or contributed to her death was the goiter 
itself, and not the knowledge of the doctor or herself that she was so afflicted. 

[4] The defendant in its answer asked that the policy be canceled for fraud, by 
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reason of misrepresentations made in the application. We do not understand that 
that can be done after the death of the insured. The policy is then at an end. The 
rights of the parties have become fixed, and the statute expressly provides that the 
question of the materiality of the misrepresentations, if any, shall be determined by 
the jury. A suit on the policy is a law action, and the defense of a material mis- 
representation is a legal, and not an equitable, defense. Had a suit to cancel the pol- 
icy for fraud and misrepresentation been brought by the company in the lifetime of 
the insured, the statute would not have applied, and would not, in any way, have in- 
terfered with the progress of that suit. In that case, the failure to state the facts as 
to having previously consulted a physician would have been properly before the 
court, but after the death of the insured the only course open to the defendant was 
the legal defense of a material misrepresentation such as is covered by the provi- 
sion of the statute. Keller v. Home Life Ins. Co., 198 Mo. 440, 463, 95 S. W. 903. 
Finding no reversible error, the judgment will be affirmed. 


Bradley, J., concurs. 


FARRINGTON, J. (dissenting). I agree that, if the rules of law cited in the opin- 
ion of Cox, P. J., in this case, are to govern it, the judgment should be affirmed, yet 
I cannot let the case pass without entering my protest to the result which has been 
reached. The finding of facts of the trial judge is as follows: 

“The court finds from the evidence: 

“(1) That at the time the insured, Pauline Emery, applied for the insurance sued 
on, and signed her medical examination, she was afflicted with the disease of goiter. 

“(2) That she then knew of her said affliction. 

“(3) That she then contemplated going to a hospital for the treatment of said 
disease. 

(4) That she made no mention of her affliction in her written application and 
medical examination, but concealed the same. 

“(5) That her then disease of goiter caused her, shortly thereafter, to undergo 
an operation therefor, resulting in pneumonia and death. 

“(6) That her said disease thereby contributed to her death. 

(7) The court further finds, however, that the disease of goiter, with which 
the insured, Pauline Emery, was afflicted ,was then so far developed and the symp- 
toms so prominent that the local physician of defendant, by the exercise of ordinary 
care in making his examination, could have discovered it, and did discover it and 
knew about it. 

“(8) The court also finds that the insured had, within the past five years before 
her said application. and medical examination, consulted and been treated by physi- 
cians whose names were not disclosed therein, and one of same, Dr. Cox, knew of 
and advised her concerning her goiter.” 

The written report of the medical examiner, made to the company, his principal, 
on which the policy was issued, contained the following question and answer: 

“Do you find any evidence of past or present disease? A. No.” 

Here we have a case where the admitted facts and finding of the trial court show 
that the assured was not an insurable risk; also that the assured and defendant's 
physicians who examined her knew it, and both in their reports to the defendant con- 
cealed that fact. The defendant is to be held because there is a rule of law which 
runs that “a principal is bound by the knowledge of his agent.’ This rule is based on 
the presumption that an agent will disclose to his principal information which he 
has acquired concerning the matter with which he is instrusted. In this case the rec- 
ord shows that the report made by the agent did not disclose the information which 
rendered the assured noninsurable. The presumption should give way to the facts, 
otherwise we have a court basing a judgment on a presumption that the agent in this 
case disclosed the facts, and in the same breath finding as a fact that the informa- 
tion was withheld and concealed from the principal. 

Rules of law are but instruments by which we are to arrive at justice, and when, 
by applying a rule of law to a given state of facts, the sense of justice is shocked, it 
comes time to balk. The fraud practiced by the assured permeates this contract. 
The findings and facts disclose that knowledge of the fraud never reached the com- 
pany except through a presumption, which is destroyed by the facts that are found 
to have existed. Fraud may be waived, but certainly not without knowledge of the 
one who is charged with waiver. 

The principle I contend for is recognized in the case of Golding v. Modern 
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Woodmen of America, 250 S. W. 933, loc. cit. 942, where the court, in discussing the 
case, holds: 

“The good faith of young Golding was mentioned in the opinion, not as the de- 
terminative factor of whether incorrect or incomplete answers could be relied upon 
as a defense, but merely to show that there was no element or fraud on the part of 
young Golding or any attempt to deceive the camp physician. The idea heing in our 
mind that, even if the camp physician did act in such way as to waive certain mat- 
ters, yet, if young Golding also had in his mind an intent to deceive, and carried it 
out even in the slightest degree, his wrongful procedure would nevertheless per- 
meate and taint his insurance, notwithstanding the camp physician’s waiver.” 

Where an agent has general powers to solicit and procure contracts, to deliver 
same, etc., is a person whom the principal sends out to transact its business and enter 
into contracts, there is some reason for the rule relied upon, but, where the agent 
is merely one whose sole mission is to discover and disclose the facts to his principal, 
a finding based on positive and undisputed evidence that he had not disclosed a ma- 
terial fact should not be overridden by the presumption that he had done so because 
the law recognizes that it was his duty to have done so. 

Again, the majority opinion is in conflict with the cases of Mockowik v. K. C., 
St. J. & C. B. R. Co., 196 Mo. 550, loc. cit 571, 94 S. W. 256; Brannock v. Jaynes, 
197 Mo. App. 150, 193 S. W. 51, and many other cases holding that a presumption 
serves no place in a case where the facts appear. 

It seems to me that the majority opinion is not sound, and is in conflict with 
Lynch v. Insurance Co., 150 Mo. App. 461, 467, 131 S. W. 145, on the question of the 
“matter misrepresented,” being shown to have contributed to the death of the in- 
sured, when she denied in her application that she had consulted or been treated by 
any physician for any disease within five years. The evidence shows, and the trial 
court so found, that she had consulted and been treated by Dr. Cox for about a year 
previous for this disease of goiter which caused her death. The majority opinion 
holds that, when an applicant for insurance makes a false answer to a question call- 
ing for information as to what doctors he had consulted and been treated by, and for 
what ailment or disease, the “matter misrepresented” is merely the fact of consulta- 
tion or of treatment by such doctor, and that such fact cannot reasonably be said to 
have contributed to the death, since it was the disease itself and not the consultation 
or treatment that so contributed. The statute only requires that the “matter mis- 
represented” be shown to have contributed to the death, and here the “matter mis- 
represented” clearly includes, as does the question asked the disease or ailment 
treated or in regard to which consultation was had as well as the mere fact of treat- 
ment or consultation. A true answer to the question asked would have disclosed a 
disease of long standing, and which had not yielded to ordinary medical treatment. 
This is quite a different matter than the knoweldge which the examining physician 
obtained by a single cursory examination, especially if he thought the ailment so 
temporary and trivial as to require no mention. Modern Woodmen vy. Angle, 127 
Mo. App. 94, 104 S. W. 297. The “matter misrepresented” therefore includes the dis- 
ease about which consultation was had, and for which medical treatment was given, 
and if such disease contributed to the death as the evidence shows and the trial court 
found, then this is a complete defense under the statute. Such is the court’s hold- 
ing in Lynch v. Insurance Co., supra, and in Keller v. Home Life Ins. Co., 198 Mo. 
440, 461, 95 S. W. 903, and I deem the majority opinion in conflict therewith. I 
therefore think that the judgment should be reversed, and because of the conflict 
with the above cases I ask that the cause be certified to the Supreme Court. 


On Motion for Rehearing. 


Cox, P. J. [5] Counsel for appellant, on motion for rehearing, insist that the 
majority are in error in holding that a misrepresentation as to the fact that the de- 
ceased had consulted a physician prior to the issuance of the policy and that physi- 
cian had informed her that she was afflicted with goiter was not, under our statute, 
a material misrepresentation, and also that in so holding we are in conflict with the 
St. Louis Court of Appeals in Lynch v. Insurance Co., 150 Mo. App. 461, 467, 131 
S. W. 145, and with the Supreme Court in Keller v. Home Life Insurance Co., 198 
Mo. 440, 462, 95 S. W. 903. 

In the Lynch Case the judgment against the insurance company was affirmed, 
and all that is said in the opinion in that case that could possibly be construed as 
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intimating that a misrepresentation as to having consulted a physician could be ma- 
terial under the statute is couched in the following language: 

“A false statement in an application for life insurance that insured had not been 
treated by a physician and was in sound health does not avoid the policy, unless he 
was treated for the disease which afterwards occasioned his death.” 

It will be noted that the representation that the insured had not consulted a phy- 
sician is coupled with the representation that he was in sound health, and what the 
court would have said had the representation been restricted to the one statement 
that the insured had not consulted a physician and been by him informed that he 
had some disease, as in this case, does not appear. 

In the case of Keller v. Home Life Insuranc2 Co., 198 Mo. 440, 95 S. W. 903, 
cited by us in the majority opinion, the judgment against the insurance company was 
also affirmed, and that court, in discussing the question here involved, held, as we 
hold in this case, and in so holding used the following language (see page 462, of 198 
Mo. [95 S. W. 909]) : 

“While the diseases for which the insured sought other physicians for treat- 
ment may have contributed to his death, yet we are unable to understand how a false 
statement as to the mere fact as to whether he had consulted or had been treated by 
other physicians, could do so.” 

Our holding, therefore, instead of being in conflict with the Supreme Court in 
that case, is in perfect harmony with it. 

The ‘decision of the majority in this case is not based on the holding that ma- 
terial misrepresentations under the statute were not made. The trial court, sitting 
as a jury, found that they were made, and also found that the truth was known to 
the agent of the company when the policy was issued and held the company liable 
on that basis. It was that holding of the trial court that we upheld in the majority 
opinion. and to that we still adhere. 

The motion for rehearing will be overruled. 

Bradley, J., concurs. 


a 


RYAN et aL. v. NATIONAL COUNCIL OF THE KNIGHTS AND LADIES 


OF SECURITY. (No. 17341.) 
(St. Louis Court of Appeals. Missouri. Jan. 8, 1924.) 
257 Southwestern Reporter, 1071. 


1. INSURANCE — MISREPRESENTATION; WHETHER INSURED AT 
TIME OF APPLICATION HAD CANCER HELD FOR JURY. 

In an action on an insurance benefit certificate, whether insured at the time of 
written application for insurance was affected with cancer /eld, under the evidence, 
a question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE—WHETHER INSURED AFFLICTED WITH CANCER AT 
TIME OF REINSTATEMENT HELD FOR JURY. 

In an action on a benefit certificate evidence that insured on December 1, 1915, 
was operated on for cancer of the left breast and made an “apparent recovery,” and 
that she died of cancer in January, 1917, and evidence of her apparent good health 
following the operation until her last illness, beginning in November, 1916, held to 
raise a question for the jury as to whether she was afflicted with cancer at the time 
of reinstatement in July, 1916, after a lapse of her policy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. EVIDENCE— ADMISSIONS IN PROOFS OF DEATH HELD NOT TO 
PRECLUDE RECOVERY. 

Admissions against interest contained in proofs of death held not conclusive 
against beneficiaries. under an insurance certificate, where sufficiently contradicted to 
impair their force and effect and raise questions for the jury. 

(For other cases, see Evidence, Dec. Dig. § 265[1].) 

4. INSURANCE—MODIFICATION OF INSTRUCTIONS AS RELATED TO 
INSURED’S KNOWLEDGE OF FALSITY OF REPRESENTATIONS 
HELD REVERSIBLE ERROR. 

In an action on a benefit insurance certificate, which contained a warranty that 
all statements in the application were true, the modification of instructions, so as to 





746 Insurance Law Journal, Vol. 62. [ May, 1924 


require a finding of knowledge on the part of insured of falsity of such statements 
before a breach of warranty could be found, held reversible error. 
(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 

“Not to be officially published.” 

Action by Catherine Ryan and Anastasia Bischoff, as guardian of Lester J. 
O’Brien, a minor, against the National Council of the Knights and Ladies of Se- 
curity. Judgment for plaintiffs, and defendant appeals. Reversed and remanded. 


W. Paul Mobley, of St Louis (A. W. Fulton, of Chicago, Ill., of counsel), for 
appellant. 
Arthur V. Lashly, of St. Louis, for respondents. 


Bruere, C. This is a suit upon a benefit certificate of insurance issued by the 
defendant, a fraternal beneficiary society, on the life of Margaret E. McAfee, for 
the benefit of Catherine Ryan and Lester J. O’Brien, sister and child, respectively, 
of Margaret E. McAfee. The cause was tried before the court and a jury, and 
resulted in a verdict in favor of the plaintiffs. From a judgment entered on the 
verdict, the defendant prosecutes this appeal. 

The petition is in the usual form in such cases and prays judgment for $500, 
the amount of the policy. 

The defendant in its answer admitted that it was a fraternal beneficiary society, 
and that it issued the benefit certificate sued on. The answer further averred that 
said Margaret E. McAfee, in her application for membership in the defendant so- 
ciety, stated, represented, and warranted that she was in sound physical condition 
and was a fit subject for life insurance, but that said Margaret E. McAfee at said 
time was, in fact, not in sound physical condition, was not a fit subject for life in- 
surance, and was at said time afflicted with and suffered from bronchitis, eye disease, 
and tumor or cancer of the left breast; that in said application she stated, repre- 
sented and warranted that she had not consulted or been treated by any physician or 
surgeon within the past five years for any illness or disease, and that said statements 
and warranties were false and untrue, in that said Margaret E. McAfee, within the 
past five years before making said application had consulted and had been treated 
by Dr. G. H. Raithel for bronchitis, eye disease, and tumor or cancer of the left 
breast; that in said application said Margaret E. McAfee stated, represented, and 
warranted that her occupation was that of housewife, and that she had no other 
business, employment, or occupation; that said statement and warranty was false 
and untrue, and that said Margaret E. McAfee at the time of making said application 
was in fact engaged in the occupation of a seamstress, employed by the Pullman 
Company. 

The answer further averred that by the terms of said benefit certificate the 
assured agreed for herself and her beneficiaries that said benefit certificate, the ap- 
plication and medical examination, together with the constitution and by-laws of 
the society, should all be construed together as forming parts of the contract of in- 
surance between the said assured and the defendant, and that all the rights of the 
beneficiaries thereunder were to be determined by the said benefit certificate, said 
application and medical examination, and said constitution and by-laws of the society. 

The answer further alleged that the constitution and laws of the defendant order, 
in full force and effect and binding upon the assured and beneficiaries at all times 
mentioned in the petition, prescribed that all payments due under said certificate 
should be paid on or before the Ist day of the month upon which the same were due 
and payable, and, if not paid on or before the last day of the month, said certificate 
should, by the fact of such nonpayment, stand suspended without notice, and that 
all rights under said certificate should be forfeited. 

The answer further alleged that the said Margaret E. McAfee failed to make 
the monthly payment, due under the certificate, for the month of May, 1916, and 
that by reason thereof said certificate became void, and said Margaret E. McAfee 
was suspended from said order and remained in suspension during the month of 
June, and until the 14th day of July, 1916; that the constitution and laws of the 
defendant society, in full force and effect at the time of said application and up to 
the time of the death of the assured, prescribed that any member who was in sus- 
pension for nonpayment of assessments or dues might, within 60 days from the date 
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of such suspension, be reinstated by paying all arrearages, provided that he was in 
good health at the time of making payment to the financier with a view of rein- 
statement, and that the payment of any such assessments and dues for reinstate- 
ment should be a warranty by such member that he was in good health at the time 
of such payment, and that the receipt and retention of such assessment and dues, in 
case the suspended member was not in good health, should not have the effect of 
reinstating such member, or entitling him or his beneficiaries to any rights under 
his benefit certifiacte. It was further alleged in said answer that said Margaret E. 
McAfee attempted to reinstate on the 14th day of July, 1916, by paying the arrear- 
ages to the financier of the local council, but that by said payment she 4vas not in 
fact reinstated, because she was not in good health at the time the attempt to rein- 
state was made, and that her said benefit certificate remained void, and that neither 
she nor her beneficiaries had any rights under the said benefit certificate at the time 
of her death. 

The reply denied all the allegations contained in the answer, and alleged that 
the defendant had waived the clauses in the beneficiary certificate, constitution, and 
by-laws of the society, by which the existence of bronchitis, eye disease, tumor or 
cancer of the left breast, at the time of the making of the application and medical 
examination, or at the time of asured’s reinstatement subsequent to suspension, ren- 
dered the policy null and void, if any of said conditions did exist at that time. 

The facts, pertinent to the issues raised here, disclosed by the record, are: On 
November 5, 1915, Margaret E. McAfee signed a written application for the policy 
sued on. The application consists of questions and answers. Dr. C. C. Emerson, 
the regularly appointed and commissioned medical examiner of the defendant, pro- 
pounded to said applicant the questions and wrote down her answers. The questions 
and answers relevant to the issues here are: 

“Q. What is your business or occupation? A. Housewife. 

“Q. Give name and address of your present employer. A. Self. 

“Q. What are the specific duties of your occupation? Housework. 

“Q. Have you any other business, employment, or occupation, either regularly 
or occasionally? A. No. 

“Q. Have you now, or have you ever had, or has any physician ever treated you 
for, or advised or informed you that you had, any of the following named diseases 
or symptoms of any disease of the following named organs: Bronchitis. Cancer. 
Eye disease. * * * A, No. 

“Q. Have you now, or ever had, cancer or tumors of any kind? A. No. * * *” 

At the time the application for membership was made, defendant’s examining 
physician, Dr. Emerson, made a physical examination of Margaret E. McAfee. His 
report thereon was introdcued in evidence and supports the statements made in the 
application. Dr. Emerson states therein that he made a thorough physical exami- 
nation of the insured, on said 5th day of November, 1915, and found her free from 
disease or anything which would affect the character of the risk, and recommended 
the applicant for membership in the defendant’s order. 

The policy was issued on the 11th day of November, 1915. It was also signed 
by the plaintiff, and provided that the policy, application, medical examination, and 
laws of the society constituted the contract between the assured and the society. 
The policy further recited that: 

“This benefit certificate is issued by said National Council and accepted by the 
member only upon the following express warranties, conditions, and agreements: 
That the application for membership in this order, made by said member, together 
with the report of the medical examiner, * * * are true in all respects, and each 
and every part thereof shall be held to be a strict warranty, and to form the only 
basis of the liability of the order to said member. * * * That if said application 
and medical examination shall not be true in each and every part thereof, then this 
beneficiary certificate shall as to said member, or said member’s beneficiaries, be 
absolutely null and void.” 

Under the terms of the policy assessments became due and payable on the Ist 
day of the month. The policy further provides that a member who has not paid 
such assessments on or before the last day of the month shall, by the fact of such 
nonpayment, stand suspended without notice, and that no act on the part of the 
council or any officer thereof, or of the National Council, shall be required as es- 
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sential to such suspension, and that all right under said certificate shall be forfeited 
and not restored until the certificate has been reinstated by the member complying 
with the laws of the order, with reference to reinstatement. 

Section 114 of the by-laws of the order prescribes the conditions to be complied 
with for reinstatement. These are, in substanec, the same as pleaded in the answer. 
All assessments due under the policy were paid each month up to May, 1916. The 
assessments for May, June, and July, 1916, were paid July 14, 1916. Thereafter all 
assessmetits were paid each month up to the time of the assured’s death, which oc- 
curred on January 13, 1917. 

Dr. Emerson testified, on behalf of the defendant, that he made a physical ex- 
amination of the assured, on the 5th day of November, 1915, for membership in the 
defendant order, and that he did not discover a tumor in her left breast, 

Anastasia Bischoff testified, on behalf of the plaintiff, that she was present when 
Mrs. McAfee was examined by Dr. Emerson; that at the time of the examination 
Mrs. McAfee’s clothes were removed from her breasts, and that the doctor gave her 
a thorough examination over the region of the heart, breasts, and back. 

Dr. Raithel, the family physician of the deceased, testified, on behalf of the de- 
fendant, that he was called to treat the deceased, on the 17th day of November, 1915, 
for bronchitis; that in making an examination of her chest he discovered a swelling 
or tumor of the left breast about an inch or more in diameter; that he recommended 
that she go to the Barnard Skin and Cancer Hospital; that thereafter she was taken 
to said hospital and operated upon for cancer of the left breast, and that she made 
an “apparent recovery.” He further testified that he had not treated the deceased 
for any illness prior to November 17, 1915, and had no record or recollection of 
treating her at any time between the last of December, 1915, and November, 1916; 
that he attended upon her during her last illness, in November and December, 1916, 
and up to January 13, 1917; and that she died of carcinosis, or cancer of the body. 

The defendant introduced the Barnard Hospital record of the assured. This 
showed that the assured was— 

“admitted to clinic November 30, 1915; to hospital Decemebr 1, 1915; discharged 
Decembr 31, 1915; diagnosis, carcinoma left breast; result, apparently cured.” 

Dr. T. B. Mansfield testified, on behalf of the defendant, that if a tumor, the size 
as has been described in the evidence, was found in the breast of a woman, on the 
17th day of November, 1915, that, according to his opinion, it had been in process of 
development for probably not less than a year. He further testified that in his opin- 
ion the operation, performed upon the deceased on the Ist day of December, 1915, 
did not effect a cure; but that the cancer had spread to some of the internal viscera. 
and was in deceased's system on the 14th day of July, 1916. 

Defendant put in evidence the proofs of death furnished under the policy. They 
show that the deceased died on the 13th day of January, 1917, of cancer. Attached 
to the proofs of death is a statement of Dr. G. H. Raithel, the physician attending 
assured during her last illness. The statement consists of questions and answers, and 
the following appears therein: 

“Q. Were you ever consulted by deceased, and did you ever treat or advise her 
at any time previous to last illness? If so, when, how long and for what? A. 
Since November, 1915; 1 year 2 months. Bronchitis and cancer, breast (L.).” 

In the proofs of death it is also stated that the deceased was employed as a 
seamstress by the Pullman Car Company at the time she made her application for 
membership in the defendant order. However, it clearly appears from the testimony 
of several witnesses, who testitied for plaintiffs, that the deceased was not employed 
by the Pullman Company at the time her said application was made, but was en- 
gaged solely in her own work as housewife. 

At the close of all the evidence the defendant asked a peremptory instruction 
in the nature of a demurrer to the evidence, which the court refused to give. Coun- 
sel for defendant insist that the demurrer should have been given. They contend 
that the evidence was undisputed that the assured, Margaret E. McAfee, had cancer 
on November 5, 1915, when she made application for membership in defefndant so- 
ciety, and that she was suffering from cancer on July 14, 1916, when she attempted 
to reinstate; that the representations made by the assured, as to her physical condi- 
tion, in her said application were warranties, and, having been proved false, avoided 
the policy. 
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[1] We do not think that the evidence stands undisputed that the assured had 
cancer, either at the time of said application or at the time of said reinstatement. 
While there was evidence tending to show that Margaret E. McAfee had cancer on 
the 17th day of November, 1915, there was no direct evidence that she was afflicted 
with said disease when she made application for membership on November 5, 1915. 
On the contrary, the evidence is that defendant’s examining physician, Dr. Emerson, 
examined the deceased on said last-named date, to ascertain her physical fitness for 
membership in defendant society; that he stripped her to the waist and made a 
thorough examination of her breasts, chest, and back, but found no trace of cancer 
or anything physically wrong with her; and that he recommended her for member- 
ship in said order. The testimony of Dr. Emerson and the introduction in evidence 
of the report of defendant’s medical examiner, showing the result of his examination 
of the assured at the time of her said application, were sufficient evidence for the 
consideration of the jury on the question whether or not the assured had cancer at 
the time she made written application for said certificate. 

[2] Nor is the evidence undisputed that the assured had cancer at the time of 
reinstatement on July 14, 1916. While the evidence is that she was operated upon 
for cancer on December 1, 1915, there is no direct evidence that she was afflicted with 
cancer on July 14, 1916. There is no showing made that she was treated for cancer 
at any time between her discharge from the hospital, on December 31, 1915, and her 
last illness in November, 1916. Furthermore, Dr. G. H. Raithel testified, and the 
hospital record introduced in evidence shows, that the operation performed on De- 
cember 1, 1915, was apparently successful, and that the assured had apparently made 
a complete recovery of the cancer It was further shown by witnesses, who came in 
daily contact with the assured, that her health was good on July 14, 1916. Under 
this evidence the question was one of fact for the jury, and the trial court did not 
err in overruling the demurrer to the evidence. 

[3] Counsel for defendant urge that the defendant cannot recover in this suit, 
because of the admissions against interest contained in the proofs of death. We do 
not think said admissions, hereinbefore noted, are conclusive against plaintiffs; this 
for the reason that said recitals in the proofs of death are sufficiently contradicted 
to impair their force and effect. and thus the question involved was one for the {ury. 
Bultralik v. Metropolitan Life Ins. Co. (Mo. App.) 233, S. W. 250, and cases therein 
cited. 

[4] Counsel for defendant further contend that the court erred in modifying 
defendant’s instructions No. 6 and No. 5, and giving them as modified of the court’s 
own motion. Said instruction No. 6, as modified and given of the court’s own mo- 
tion, reads: 

“The court jnstructs the jury that, if you find from the evidence that Margaret 
E. McAfee, in her written application for the certificate sued on in this case, stated, 
represented, and warranted that she did not then have and never had tumor or cancer, 
and if you further find from the evidence that the said Margaret E. McAfee, at the 
time she made written application for the certificate sued did have a tumor or cancer 
of the left breast (and had knowledge and was aware of said condition), if you so 
find, then your verdict shall be for the defendant.” 

The instruction was modified by adding to it the parenthetical parts in italics. 
In the present case the application for insurance was made a part of the contract. 
By the terms of the policy the assured also warranted that all statements contained 
in the application were true. It follows, therefore, that if said statements were false 
there can be no recovery on the policy in question, though the assured had no knowl- 
edge of the falsity and did not intend to deceive the insurer. The modification made 
of said instruction, requiring actual knowledge on the part of the assured before 
breach of warranty could be found, and the giving of it, as modified, was reversible 
error. McDermott v. Modern Woodmen of America, 97 Mo. App. 636, 71 S. W. 
833; Modern Woodmen of America v. Angle, 127 Mo. App. 94, loc. cit. 110, 104 S. 
W. 297; Valleroy v. Knights of Columbus, 135 Mo. App. 574, 116 S. W. 1130; 
Hoagland v. Modern Woodmen of America, 157 Mo. App. 15, 137 S. W. 900; Aloe 
v. Mutual Reserve Life Ins. Ass’n, 147 Mo. 561, loc. cit. 574, 49 S. W. 553; Mc- 
Henry v. Royal Neighbors of America, 211 Mo. App. 230, 242 S. W. 147, loc. cit. 
148; Cromeens v. Sovereign Camp, Woodmen of the World, 208 Mo. App. 11, 233 
S. W. 287, loc. cit. 290; Prentiss v. Illinois Life Ins. Co. (Mo. Sup.) 225 S. W. 
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695, loc. cit. 702; Lewis v. New York Life Ins. Co., 201 Mo. App. 48, loc. cit. 61, 
209 S. W. 625. The said parenthetical parts in italics were also added to said in- 
struction No. 5, which instruction, as modified, was given to the jury of the court’s 
own motion. What we have said regarding instruction No. 6 applies equally to in- 
struction No. 5. 

[5] Counsel for plaintiffs contend, however, that the defendant should not be 
permitted to complain of said instructions, because the issue, submitted to the jury 
by the clauses complained of in the instructions, was first injected into the case by 
the defendant by offering evidence that the deceased knew, at the time she made 
application for the policy, that she was afflicted with cancer. The evidence adduced 
upon which this contention is based is found in the testimony of Dr. Mansfield. He 
testified, in response to a question propounded to him by the defendant’s counsel, that 
it was his opinion that, if the deceased had a tumor, an inch or more in diameter, on 
November 17, 1915, she was aware of this condition at the time she made application 
for membership in defendant society. Because of the introduction of this evidence, 
it is contended that the defendant put said issue in the case, and that the trial court 
was justified in requiring the jury to find that the deceased knew she had cancer, at 
the time of said application, before they could find for the defendant on its defense 
of breach of warranty. 

We cannot subscribe to this view. The answer sets up the defense that the 
assured had cancer at the time she made application for membership. It is not 
sought in the answer to charge the assured with knowledge of said alleged fact. 
The instructions offered by the defendant did not predicate said defense upon such 
knowledge. The mere fact that the defendant undertook to prove more than was 
necessary to establish its defense cannot deprive it of the right to complain of the 
giving of an instruction which erroneously declares the law to the triers of fact. 
Furthermore. the record does not bear out plaintiffs’ contention that the defendant 
first injected into the case the element of knowledge on the part of the assured. 

Defendant makes other assignments of error, but these are such as will not 
necessarily arise on a retrial, and therefore it is not necessary to rule on them. 

It follows that the judgment below should be reversed, and the cause remanded, 


to be proceeded with in accordance with the views herein expressed. The Commis- 
sioner so recommends. 


Per CurtIAM. The opinion of Bruere, C., is adopted as the opinion of the court. 
The judgment of the circuit court of the city of St. Louis is reversed, and the 

cause remanded, to be proceeded with in accordance with the views herein expressed. 
Allen, P. J., and Becker and Daues, JJ., concur, 


a 


DONNELLY v. SOVEREIGN CAMP, W. O. W. (No. 23442.) 
(Supreme Court of Nebraska. Jan. 15, 1924.) 
197 Northwestern Reporter, 125. 
(Syllabus by the Court.) 
2. INSURANCE—CERTIFICATE OF LIFE INSURANCE SHOULD BE CON- 

STRUED TO MAKE ITS PURPOSE EFFECTIVE IF POSSIBLE. 

A certificate of life insurance, issued by a fraternal beneficiary association, and 
the laws of the association under which it was issued, together with the laws of the 
state which are applicable thereto, should, from a fair construction of all the lan- 
guage used, be so construed as to make effective, if possible, the purpose for which 
the dues were paid and the certificate of insurance was issued. 

(For other cases, see Insurance. Dec. Dig. § 726.) 


3. INSURANCE — CONSTITUTION OR BY-LAW OF BENEFICIARY AS- 
SOCIATION STRICTLY CONSTRUED AGAINST IT WHERE AT- 
TEMPT APPEARS TO WORK FORFEITURE. 

The rule is that the constitution or a by-law of an order that purports to be a 
beneficiary association will be strictly construed against it where, under its constitu- 
tion or a by-law there appears an attempt to work a forfeiture. Meyer v. Supreme 
Lodge, K. of P., 104 Neb. 505, 177 N. W. 828, 180 N. W. 579. 

(For other cases, see Insurance, Dec. Dig. § 693.) 
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4. INSURANCE — MANDATORY PROCEEDINGS TO MAKE EFFECTIVE 
CHANGE OR RAISE IN RATES OF BENEFICIAL SOCIETY, STATED. 
Where a change or amendment is made in the constitution, laws or by-laws of 

any fraternal beneficiary society making, fixing, changing, or raising the schedule of 

rates of insurance or periodical contribution, by members, for the payment of benefit 
or death claims, such proposed change shall not be effective until 90 days from and 
after due notice thereof shall have been given by the proper officer or officers of the 
governing body of such fraternal beneficiary society through its official paper, and 
also “by notice thereof to the local lodges or societies by mail to the proper officers 
of such local orders.” Comp. St. 1922, § 7903. 
(For other cases, see Insurance, Dec. Dig. § 719[3].) 


5. INSURANCE — ORDER DIRECTING VERDICT FOR DEFENDANT IN 
SUIT ON BENEFICIAL CERTIFICATE HELD ERRONEOUS. 
The evidence examined, discussed in the opinion, and held, that the court erred 
in directing a verdict for the defendant fraternal beneficiary association. 
(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Marie K. Donnelly against Sovereign Camp of the Woodmen of the 
World. From an order sustaining defendant’s motion for judgment and dismissing 
the action, plaintiff appeals. Reversed and remanded. 


3yron G. Burbank and Will H. Thompson, both of Omaha, for appellant, 
De E. Bradshaw and Gaines, Van Orsdel & Gaines, all of Omaha, for appellee. 


Heard before Morrissey, C. J., Day, Good, and Dean, JJ., and Redick and Shep- 
herd, District Judges. 


Dean, J. This is the second appearance in this court of this case. Plaintiff, who 
is the daughter of the insured, seeks to recover $2,000 on a fraternal beneficiary cer- 
tificate of life insurance issued by defendant to her father, H. W. Sawyer. The cer- 
tificate also provides for the payment of $100 for a monument. Mr. Sawyer died 
July 26, 1918. When the evidence was submitted the court sustained defendant’s 
motion for judgment and dismissed the action. Plaintiff appealed. : 

At the former trial plaintiff recovered judgment for the full amount named in 
the certificate. Defendant appealed from that judgment and it was reversed and the 
cause remanded for a new trial. The case was again tried and is now here for re- 
view on plaintiff's appeal. The issues involved in the former case need not be dis- 
cussed here. They are fully detailed in the former opinion. Sawyer v. Sovereign 
Camp, W. O. W., 105 Neb. 395, 181 N. W. 191. 

Before the case was reached for trial the second time, the plaintiff and benefi- 
ciary therein, Mrs. Cathryn.Sawyer, widow of the insured, died. The action was 
Sere revived in the name of her daughter, who is her sole heir and is now 
plaintiff. ; 

The material facts upon which our decision is based are substantially these: A 
fraternal beneficiary certificate was first issued to the insured November 23, 1899. 
He was then 22 years of age. November 13, 1902, a second or renewal policy was 
issued wherein his wife, Cathryn Sawyer, was named as beneficiary. That appears 
to be the sole change in the renewal policy. When the insured died he was 41, and 
for 19 years he had continuously paid dues to the defendant association. For seven 
months before his death he was a switchman in the employ of the Union Pacific Rail- 
road and worked at its yards at Omaha, and, while acting in that capacity, was swept 
to the ground by an overhead wire from the top of a moving freight car. He never 
regained consciousness. About two hours after the accident he died. 

Briefly the defense is that the insured violated an amended law of the defendant 
association in that shortlv before he died he changed from a nonhazardous occupation 
to that of a railroad switchman, which defendant's amended 1917 laws purport to 
rate as hazardous. It is not denied that such change was made without notifying de- 
fendant, nor is it denied that the insured did not pay the additional dues of 30 cents 
a month on each $1,000, as the amended section of the law purports to provide, for 
the seven months preceding his death, namely, a total of $4.20, in addition to the 
regular dues which were paid up to and including the month of his death. Defend- 
ant contends that the insured, under his contract of insurance, came within the pro- 
vision of the 1917 amendment, and that, because of his alleged failure to comply with 
its requirements in the respects noted, the defendant association is not liable under 
48——Vol. LXII. 
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the beneficiary certificate, and on that ground defendant refused payment. The plea 
is, in brief, that the fraternal beneficiary certificate in suit has been forfeited. 

Defendant also points out and stresses the fact that plaintiff's application for ad- 
mission to the order, under date of October 12. 1899, so far as applicable here, has 
this provision printed on the back of the application: 


“Persons engaged in the following classes of business or employment, to wit: 
* * * Conductors and brakemen on railway freight trains, railway baggagemen, 
expressmen, switchmen, hostlers and other similar railway and steamship employees, 
* * * may be admitted to membership, if accepted by the sovereign physician, but 
their certificates shall not exceed two thousand dollars ($2,000) each and their rate 
of assessment shall be 30c. on $1,000, in addition to the regular rate, while engaged 
in either of said hazardous occupations; the same emergency fund dues are paid as 
in the ordinary occupations.” 


The above indorsement on the application which relates to “hazardous occupa- 
tions” is written in the present tense and evidently refers to a person who, at the 
time the application was made, was actually engaged in a hazardous occupation 
There is nothing in the language there used, nor has our attention been directed to 
any law of defendant, then in force, to indicate that persons who at that time were, 
or thereafter might become, engaged in the occupations there denominated “hazard- 
ous” should give notice of such employment, nor-was there any provision for auto- 
matic forfeiture therefor. And it is to be noted that it was in the 1917 amendment 
that the requirements for notice and for forfeiture first appeared in defendant's laws. 

Plaintiff argues that the forfeiture clause was not binding upon the insured at 
any time. The claim for exemption from forfeiture is based in part on the fact tha’ 
the insured became a member in 1899, and that subdivisions ¢, d, and e of section 
56 of the laws of the order, pursuant to the terms therein expressed, fairly brought 
him within a nonforfeitable class. The subdivisions in question were adopted some 
time prior to 1917, but the date of adoption does not appear in the record. They 
provide : 

‘“<c) Every applicant admitted to membership prior to September 1, 1901, shal) 
pay the same rate as prescribed for members admitted on or after September 1. 
1901: Provided, they may elect to continue paying the same assessment they are 
now paying, and vesting in the Sovereign Camp, Woodmen of the World, authority 
to deduct from the amount to be paid their benefiicaries such deficiency as a com- 
pilation may show exists between the amount paid by them and the amount paid by 
the members entering the society on or after September 1, 1901. The assessments 
collected according to the foregoing tables of rates (of defendant society) shall be 
known as the Sovereign Camp fund: (d) Provided, that failure to pay the advance 
rate on or before October 1, 1915, by any member, shall be construed as an accept- 
ance of the option for a lien to be entered againts his certificate. (e) In event the 
insured has not paid his annual assessment in advance but has paid installments of 
his assessment and dues up to and including the month of his death, the Sovereign 
Camp shall deduct from the amount of his certificate the balance due for the install- 
ments to cover the entire annual assessment.”’ 


Fairly construed and reasonably interpreted, the foregoing subdivisions c. d, and 
e of section 56, when considered together, apply to any fraternal beneficiary certifi- 
cate issued by defendant prior to September 1, 1901, and this would, of course, in- 
clude the certificate sued on. And there is nothing to show, nor does defendant con- 
tend in its brief, that the subdivisions in question were ever repealed. It seems clear 
that one whose membership dated from 1899, as in the present case, was in a class to 
whom the drastic provisions for forfeiture contained in the 1917 amendment, in re- 
spect of change of employment and the like, had no application, and that the benefi- 
ciary of such member would be entitled to the full amount named in the beneficiary 
insurance certificate less the sum of 30 cents a month for each thousand dollars of 
insurance for the time that the insured was engaged in the hazardous occupation, and 
that such sum would constitute a lien in favor of the defendant association to be 
deducted from the fund represented by the face of the insurance certificate. 

So interpreted the foregoing subdivisions, and particularly subdivision (e), ex- 
emplify real fraternalism. But to give meaning to defendant’s argument would make 
of no effect a provision of its own law and would make a mockery of much that is 
vital in the expression “fraternity.” An accepted definition of “fraternity” follows: 
“That mutual interest and affection which is characteristic of the fraternal relation; 
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brotherly regard and sympathy for others.” Century Dictionary. And “fraternity” 
is the fundamental expression of all mutual, fraternal insurance associations. 

For a further plea against forfeiture, plaintiff argues that the publication of 
the amended laws in defendant’s official paper does not comply with the mandatory 
provisions of the statute. So far as applicable here, the act in question which ap- 
plies solely to fraternal beneficiary associations, after providing that a representative 
form of government and the like shall be maintained, reads: 

“Provided, however, whenever any proposed change or amendment in the con- 
stitution or by-laws of any such society, making, fixing, changing or raising the 
schedule of rates of insurance, or periodical contribution, by members, for the pay- 
ment of benefit or death claims, or the creation of a reserve in any beneficial so- 
ciety authorized to transact business in this state shall be proposed or promulgated 
by the governing body of such society, such proposed change shall not, be effective 
until 90 days from and after due notice of such change shall have been given by 
the proper officer or officers of such governing body to the members of such society 
through its official paper, and by notice thereof to the local lodges or societies by 
mail to the proper officers of such local orders.” Comp. St. 1922, § 7903. 

The “Sovereign Visitor” is the official paper of the defendant association. It is 
printed once a month. A copy of the October, 1917, number is in the record and 
contains five or six columns of printed matter which pertain to the defendant asso- 
ciation. The closing section, which refers to the printed matter, follows: 

“Sec. 165. This constitution and laws, by-laws and rules of order, as amended 
and adopted at this 1917 session of the Sovereign Camp, shall be in full force and 
effect on and after October 1, 1917, except as herein provided.” 

It is not argued that the words “except as herein provided” are applicable to 
the present case. But section 165 is a manifest misdescription of the matter which 
goes before. Obviously it is not the “constitution and laws, by-laws and rules of 
order” of the defendant association, but is nothing more than the purported “amend- 
ments.” Section 165, if intended as a certificate, is a misnomer. Evidently it means 
nothing. Clearly it is a loose expression and does not relate to that which pre- 
cedes it. 

The publication of that which purports to be the “amendments” does not com- 
ply with the plain provisions of the statute. How could the amended laws become 
effective October 1, 1917, when they did not appear in the official publication until 
the October, 1917, issue, which is printed some time in October, under a law which 
provides that they~“‘shall not be effective” until 90 days after such publication? But 
in defiance of section 7903, the changes in the by-laws, according to the terms of 
the printed publication, are proclaimed to “be effective” even before they appeared 
in the official publication, instead of 90 days thereafter. The bald recital that the 
amended laws “shall be in full force and effect on and after October 1, 1917,” is an 
idle proclamation. The argument that the amendments became effective 90 days 
after they first appeared in print is not tenable, in view of the legislation in this 
state, and of the decisions affecting fraternal beneficiary insurance associations, all 
of which require strict compliance with the statute, and more particularly when a 
forfeiture is threatened or is about to be imposed. Defendant’s argument that “sec- 
tion 7927 is analogous to section 7903” in its requirement in respect of verification 
by signature is not without force. Tomson v. Iowa Traveling Men’s Ass’n, 88 
Neb. 299, 129 N. W. 529, and cases cited. 

The name of no officer of the governing body appears in connection with the 
publication. Whether the matter which purports to be “amendments” was pub- 
lished by authority of any officer or officers of the governing body does not appear. 
In extenuation of this apparent default defendant argues: 

“It will be observed that the above section (7903) applies only when it is pro- 
posed by an amendment to change or raise the schedule of rates, and there is not 
the slightest proof in this record, nor is such the fact, that the laws adopted in July, 
1917, changed the schedule, the rates, or assessments in the slightest.” 

Defendant’s argument is not persuasive. Section 7903 refers to “any proposed 
change or amendment, * * * making, fixing, changing or raising the schedule 
of rates of insurance, or periodical contribution, by members.” It seems that to 
adopt an amendment providing for the imposition of an additional assessment of 30 
cents on each thousand dollars of insurance materially “changed the schedule” as 
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affecting the insured. And to impose a forfeiture of a beneficiary certificate on ac- 
count of the nonpayment of such additional assessment also “changed the schedule” 
as affecting the insured. But altogether aside from that, can it be said that the 
additional 30-cent monthly assessment was not included in the term “periodical con- 
tribution” as used in the act and preceded by the disjunctive “or”? Surely publi- 
cation as contemplated by section 7903 is mandatory. 

So far as the foregoing statutory requirements in respect of publication are in- 
volved here; it plainly appears that they were not observed by defendant. It appears 
to us that, in veiw of the statutory language, there should be a certificate over the 
hand of the proper officer or officers of the governing body of the defendant society 
authenticating material matter in its published laws which, if not complied with by a 
member, might work a forfeiture of his insurance certificate. The burden of proof 
is upon defendant to establish every material fact which tends to substantiate its 
claim for a forfeiture. Where a fraternal insurance association seeks to work a 
forfeiture of a beneficiary insurance certificate issued to one of its members, the 
law should first be strictly complied with, because it is fundamental that a presump- 
tion will never be indulged in favor of a forfeiture. 

{4] Another feature must be noticed in respect of section 7903. Notwithstand- 
ing the mandatory requirements of the statute, there is an entire absence of evidence 
which tends to show that any of the officers of the governing body, or any other 
person, sent the required statutory notice of the amendments “to the local lodges or 
societies by mail to the proper officers of such local orders.” In respect of sending 
9 pape matter generally, such as notices and the like, the sovereign clerk 
testihed : 

“T have the direction of sending all the papers out and all other matters of that 
kind, and it is under my supervision, and I have a man, under my supervision, that 
sends it out.” Q. Now, is there a direction given by you to your office force there 
with reference to mailing these amendments to the officers of the local lodges? A. 
Certainly; they would not mail it if they did not get directions. Q. What is that? 
A. I say certainly. Q. But what directions would you give them? A. I just simply 
tell them that they are to mail them out and who they are to mail them to. Q. And 
that is to people in your employ? A. Yes’ Q. Now, whether they deposit them in 
the mail or not, you don’t know of your own personal knowledge? A. Of course 
not.” 

Elsewhere in the record it appears-that the sovereign clerk gave the name of 
an employee who it was said had personal charge of the mailing of the publications, 
notices to the local lodges, and the like, but his evidence does not appear in the 
record. From the record it appears that the amendments in question have never be- 
come “effective” in the statutory sense. 

[1-3] Forfeitures are odious in law and are not favored by the courts, and 
will not be enforced unless the facts which purport to require such drastic action 
come clearly and plainly within the provisions of the law or of the contract, as the 
case may be. A certificate of life insurance, issued by a fraternal beneficiary asso- 
ciation, and the laws of the association under which it was issued, together with the 
laws of the state which are applicable thereto, should, from a fair construction of 
all the language used, be so construed as to make effctive, if possible, the purpose 
for which the dues were paid and the certificate of insurance was issued. The rule 
is that the constitution or a by-law of an order that purports to be a beneficiary 
association will be strictly construed against it where, under its constitution or a by- 
law, there appears an attempt to work a forfeiture. Meyer v. Supreme Lodge, K 
of P., 104 Neb. 505, 177 N. W. 828, 180 N. W. 579. 

The questions upon which our decision rests in this appeal were not presented 
nor decided in the former appeal. The former case was, of course, as therein ob- 
served, decided upon the record as it then stood. Sawyer v. Sovereign Camp, W. 
O. W., 105 Neb. 395, 181 N. W. 191. 

[5] From a review of the facts which are herein discussed, we conclude that 
the court erred in directing a verdict in favor of defendant. The "judgment i is there- 
fore reversed and the cause remanded for further proceedings in accordance with 
law. 

Reversed. 

Redick, D. J., concurs on the ground of insufficient publication of the amend- 
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ment of 1917 and the failure to mail notices thereof to-the proper officers of the 


local lodges. 
(I 


METROPOLITAN LIFE INS. CQ. v. OLSEN. (two casgs). 





MAYO vy. METROPOLITAN LIFEUNS. CO. (two cases). (No. 1909) 
(Supreme Court of New Hampshire. Hillsborough. Nov. 6, 1923.) 
123 Atlantic Reporter, 576. 


1. INSURANCE--INSURANCE COMPANIES MAY CONTRACT AS THEY 
oot FIT EXCEPT AS PROHIBITED BY STATUTE OR PUBLIC POL- 
In the absence of statutory prohibition, insurance companies may incorporate in 
their contracts such prohibitions as they see fit, unless the same offends the moral 
sense of the community so that to require them to be carried out would transgress 
the policy of the state. 
(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE—WHEN INSURER DISCHARGED FROM LIABILITY BY 
FALSE STATEMENT OF INSURED STATED. 


Discharge of an insurer from liability because of the false statement of the in- 
sured depends upon whether the parties agreed that the ‘truth of such statement 
should be a condition precedent to liability, or, if not, was the fact one whose verity 
was understood to be material or whether the statement was one not entering into 
the contract. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 


3. INSURANCE—INSURANCE POLICIES CONSTRUED AS OTHER CON- 
TRACTS; INTENT GOVERNS. 


The construction of insurance policies is governed by the same general rule ap- 
plicable to other contracts; the intention of the parties ascertained from the whole 
inst-ument being controlling. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. EVIDENCE — INTENT OF PARTIES DETERMINABLE FROM CON- 
TRACTS NOT PAROL EVIDENCE. 
The intention of the parties to an insurance contract is determinable from the 
terms of the contract and not by parol evidence as to their intentions. 
(For other cases, see Insurance, Dec. Dig. § 461[1].) 


5. INSURANCE—FALSE REPRESENTATION THAT BENEFICIARY WAS 
INSURED’S WIFE HELD NOT TO WARRANT CANCELLATION OF 
THE POLICY. 

The designation of the beneficiary in an application for insurance held not in- 
tended to affect the contract itself, but merely to identify the beneficiary as that a 
designation of the beneficiary as insured’s wife, when she was not so in fact, though 
she had lived with him for more than ten years, field not to warrant a cancellation 
of the policy, particularly where it reserved to the insured the right to change the 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 298.) 


6. INSURANCE—INSURER MAY BE COMPELLED TO INDORSE CHANGE 
OF BENEFICIARY ON POLICY WHEREIN RIGHT TO CHANGE RE- 
SERVED. 

Under an insurance policy reserving to the insured the right to change the ben- 
eficiary by filing written notice thereof and securing the indorsement on the policy 
by the company, if the insurer, upon receipt of the notice, refuses to indorse the 
change upon the policy, it may be compelled to do so; the change being effective de- 
spite its refusal. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

7. INSURANCE—WHERE STATEMENT DESCRIBING BENEFICIARY IS 
WARRANTY, FALSITY THEREOF AVOIDS THE POLICY. 

Where a statement in an application for insurance that the designated benefi- 
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ciary is insured’s wife is a warranty and not a mere representation, its falsity neces- 
sarily avoids policy. 
(For other cases, see Insurance, Dec. Dig. § 298.) 
8 INSURANCE — FALSE DESIGNATION OF BENEFICIARY AS _ IN- 
SURED’S WIFE HELD REPRESENTATION, NOT WARRANTY. 


Where an insurance contract contained the provision that, if the answers and 
statements of insured were not correct and wholly true, the policy should be null 
and void, and also contained the provision that all statements made by insured should 
in the absence of fraud be deemed representations and not warranties, /eld, that the 
false representation that the designated beneficiary was insured’s wife was a mere 
representation and not a warranty and insufficient to invalidate the policy in absence 
of fraud. 

(For other cases, see Insurance, Dec. Dig. § 298.) 


9. INSURANCE—IN ABSENCE OF EXPRESSED PROVISION, DESIGNA- 
TION OF RELATIONSHIP OF BENEFICIARY DEEMED MERELY HIS 
IDENTIFICATION. 


Where the statutes or the constitution or by-laws of the insurer limit choice of 
beneficiaries to a certain class to recover, a beneficiary must be within that class, 
though in the absence of such a provision the statement in an application for insur- 
ance as to the relationship of a proposed beneficiary is deemed merely for identifi- 
cation. 

(For other cases, see Insurance, Dec. Dig. § 298.) 


10. EVIDENCE—OPINION OF WITNESS ADMISSIBLE IF HE HAS SPE- 
CIAL KNOWLEDGE OF SUBJECT. 
The opinion of a witness is admissible when his knowledge of the matter at hand 
is such or so great that it will probably aid the trier in search for the truth. 
(For other cases, see Evidence, Dec. Dig. § 474[1].) 
11. EVIDENCE—RULE ALLOWING OPINION OF WITNESS HAVING SPE- 
CIAL KNOWLEDGE DOES NOT PERMIT PARTIES TO TESTIFY AS 
— OF LANGUAGE OF CONTRACT AS UNDERSTOOD BY 


The rule that a witness having special knowledge of the matter at hand may be 
permitted to express opinion does not authorize parties to a contract to testify as to 
the effect of the language of the contract as they understood it. 

(For other cases, see Evidence, Dec. Dig. § 474[1].) 


12, APPEAL AND ERROR — GROUNDS FOR AVOIDANCE NOT URGED 
DEEMED ABANDONED. 


Where the want of insurable interest alleged in a bill to cancel insurance policy 
is not urged, it will be deemed as abandoned. 

(For other cases, see Appeal and Error, Dec. Dig. § 1078[1].) 

Two suits by the Metropolitan Life Insurance Company against Florence Olsen, 
and two actions in assumpsit by Florence Mayo against the Metropolitan Life Insur- 
ance Company. On reserved questions. Case discharged. 

Two bills in equity filed October 25, 1921, asking the cancellation of two poli- 
cies of insurance upon the life of William R. Mayo issued June 30, 1919, and No- 
vember 10, 1919, respectively, payable upon the death of Mayo to Florence Mayo, 
whose relationship to the assured was stated in the application and policy as that of 
“wife.” The prayer of the bills was for decrees canceling the policies upon the 
ground of fraud in their procurement. The fraud alleged was the statement as to 
the relationship of the proposed beneficiary. The two cases in which Florence Mayo 
is plaintiff are suits in assumpsit to enforce the policies; the assured having died 
July 28, 1920. The writs in these suits were dated Seeptember 2, 1920, and entered 
at the September term, 1920. Counsel for the defendants duly appeared, and the 
cases were continued from term to term. and upon October 25, 1921, the defendants 
filed the general issue with a brief statement in the form of a bill in equity praying 
for a cancellation of the policy. 

The cases were heard on the bills in equity by Sawyer, J., who found the fol- 
lowing facts. Florence Mayo, named in the policies as the wife of the insured and 
who was the beneficiary he intended, was not his wife. The insured had a lawful 
wife living at his decease, Susan Edith Bates Mayo, to whom he was married Janu- 
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ary 23, 1908, but with whom he had not lived since January, 1910. The insured and 
Florence lived together in the relation: of husband and wife from 1910 until his 
death, and introduced each other as such to their friends. Florence had a husband, 
one Olsen, living in 1910, from whom she procured a divorce in 1915. The insured 
twice took steps toward entering a libel for divorce, but did not do so. Mrs. Susan 
Edith Bates Mayo filed a libel for divorce against him June 9, 1920, for desertion, 
but he died before the return day. Florence and the insured agreed when they be- 
gan living together to get divorces and then to marry. 

Subject to exception the court found that the relations under which the insured 
lived with the proposed beneficiary increased the risk insured, and that the defend- 
ants would not have issued the policies if they had known the fact. 

Whether or not upon the facts the policies or either of them should be can- 
celed is reserved as an important question of law in advance of further proceedings. 
The evidence containing exceptions taken by the beneficiary is made a part of the 
oo together with the policies, applications, docket entries, and motions made at 
the trial. 


Branch & Branch, of Manchester (Frederick Branch, of Manchester orally), 
for Metropolitan Life Ins. Co. 

Murchie & Murchie, of Concord and Tuttle, Wyman & Starr, of Manchester 
(A. Murchie, of Concord, orally), for the beneficiary. 


Parsons, C. J. “Every policy of insurance issued or delivered within this state 
on or after the first day of January, nineteen hundred and eight, by any life insur- 
ance corporation doing business within the state shall contain the entire contract be- 
tween the parties.” Laws 1907, c. 110, § 1. Whether under this statute the parties 
could agree that another paper not incorporated in the policy should contain a part 
of the contract so that either could rely upon stipulations therein and whether, if 
they could not, the attaching of a copy of such a paper to the policy makes the 
original a part of the policy within the meaning of the statute; and whether, if it 
does, a paper readable only by the reckless use of good eyes (De Lancey v. Ins. Co., 
52 N. H. 581, 590) is a sufficient copy are questions that have not been raised. It 
may be the policy was not “issued or delivered within this state.” 

{1, 2] Assuming therefore that the contract between the parties was not in con- 
flict with the law of the state, the main question is, What was the contract they 
made? In the absence of statutory prohibition, parties to insurance contracts, like 
parties to other contracts, may incorporate into their contracts such conditions as 
they see fit, and, unless their stipulations offend the moral sense of the community 
so that to require them to be carried out would transgress the policy of the state. 
courts will enforce the contracts as made. Upon the contention that the liability 
of one party under a contract is discharged by a false statement of the other in the 
making of the contract, the question is whether the parties agreed that the truth 
of such statement should be a condition precedent to the liability of the other, then 
called a warranty, or, if not, was the fact one whose verity was understood to be 
material to the contract or one not entering into the contract. In the first two cases, 
the falsity of the statement avoids the contract. In the latter it does not, because 
its truth is no part of the contract. 

“The falsity of a statement which the parties have expressly warranted to be 
true, or agreed shall constitute a material part of the contract, avoids the policy; 
while if the parties have not agreed that the.statement shall be considered material, 
the policy is not affected unless the misstatement is in a matter in fact material to 
the the risk assumed by the insurer.” Dwyer v. Ins. Co., 72 N. H. 572, 573, 58 Atl. 
502; Boardman vy. Ins. Co, 20 N. H. 551, 552. 

[3] The contract of the parties, what they agreed upon, is determined by the 
meaning of the documentary evidence, the policy, and such other papers as the law 
permits to be used in proof thereof. 

“In construing insurance policies courts are governed by the same general rules 
which are applicable to other written contracts. That is to say, it is the duty of the 
court to adopt that construction of the policy which, in its judgment, shall best cor- 
respond with the intention of the parties, which is to be ascertained from the whole 
instrument,” and the subject-matter of the contract. Stone v. Ins. Co., 69 N. H. 
438, 45 Atl. 235. 

“The interpretation of an insurance contract, like the interpretation of other 
contracts, depends upon the intention of the parties ascertained from legally com- 
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petent evidence. For sound reasons, universally recognized in the administration of 
justice, the evidence which is admissible upon the question of the meaning or inten- 
tion of the parties does not include ordinarily their parol testimony. The point to be 
determined is, not what they in fact intended * * * to do, but what they in fact 
expressed as their purpose in the writing presented for interpretation. Goodeno v. 
Hutchinson, 54 N. H. 159. It is not the province of the court to make contracts for 
parties, or to allow them to change, modify, or abrogate their agreements by parol 
proof that they did not intend to bind themselves by the terms they chose to employ 
as expressive of their intention.” Marsh v. Ins. Co., 71 N. H. 253, 254, 51 Atl. 898, 
899. 

The application in each policy is upon a printed form supplied by the insurer 
and that for each policy contains the following, the word italicized being inserted 
with a pen: 

“Whom do you designate as beneficiary to receive proceeds in event of your 
death? (Print.) . Florence Mayo. Relationship of proposed beneficiary. Wife. 
Age, 38. P. O. Address, 56 No. State St., Concord, N. H.” 

Florence Mayo was not the wife of the assured at the time of the applications. 
She had been married to one Olsen, from whom she secured a divorce in 1915. The 
assured had a wife, whom he married in 1908, but with whom he had not lived since 
1910. Since 1910 the assured and Florence had lived together as husband and wife 
under a mutual agreement to marry when they could legally do so, and introduced 
each other to their friends as husband and wife. The only ground upon which the 
insurer asks the cancellation of the policies is the statement in the application for 
each as to the relationship to the assured of the proposed beneficiary. The state- 
ment is descriptive of and tends to identify the person whom the assured wished 
made beneficiary. That he intended the proceeds on his death should be paid to 
Florence, then known in the community as his wife, is found to be the fact. For 
the purpose of description and identification the statement was true. Florence was 
known as the insured’s wife among their friends, and could be located by that term. 
Legally she was not his wife. Their way of life was not in accord with the criminal 
law or the moral view of the community. But the court is not now administering 
the criminal law or their view of the law of morals. If it were, fining one of the 
parties $12,000 for the benefit of an insurance company or depriving her of that sum 
to express the court’s indignation at the immorality of her habit of life would 
hardly satisfy the ordinary sense of justice. 

[4] But no such question is presented. Whether the manner of life of the as- 
sured and beneficiary was blameless or blameworthy is immaterial, unless the parties 
have made that conduct a material element of their contract. This is to be found, 
as already suggested, from the terms of the contract and not by parol evidence as 
to what they intended. The findings that the relations under which the beneficiary 
and assured lived increased the hazard of the risk which the company insured, and 
that the company would not have issued the policies if it had known the truth, are 
immaterial and founded in part upon incompetent evidence. The inquiry which the 
assured answered relates not to his manner of life but to the relationship of the pro- 
posed beneficiary. The question of fact raised, if it could be found the parties made 
the fact inquired about a part of the contract, would be whether the fact that the 
insured desired to make a woman not his wife a beneficiary under the policy affected 
the hazard. 

[5] But it is clear upon any reasonable construction of the language that the 
paragraph in each application upon which the claim to cancellation is based was not 
intended to affect the contract itself but merely to identify the beneficiary. To her 
proper identification the assured’s intention is directed. Printing the name is sug- 
gested, age and post office address are called for. There is nothing in this part of 
the application to indicate the insurer was interested in the legality of the applicant’s 
marital relations. The question is not devised to bring out the facts on that point. 
The assured might have asked that the policy be payable to his estate or some other 
relative. Truthful answers would not, because inquiry as to them was not made, 
have disclosed the facts now relied upon. 

Moreover, the policy provides: 

“This policy is written with the right of the insured to change the beneficiary. 
When such right has been reserved, and if there be no written assignment of this 
policy on file with the company, the insured may (while the policy is in force) des- 
ignate a new beneficiary, with or without reserving the right of change thereafter, 
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by filing written notice thereof at the home office of the company, accompanied by 
the policy for suitable indorsement. Such change shall take effect upon the indorse- 
ment of the same on the policy by the company and not before.” 

[6] There is no reservation as to the relationship of the proposed new benefi- 
ciary. If the insurer upon receipt of notice of change of beneficiary had refused 
to indorse the change upon the policy, it could have been compelled to make the in- 
dorsement, and the change would have taken effect despite the refusal to indorse it 
on-the policy. Sanborn v. Black, 67 N. H. 537, 35 Atl. 942. It cannot be found that 
the insurer regarded the relationship of a proposed beneficiary as material to the 
risk, when it expressly agreed in the policy to pay to any one the insured might name. 
The statement was inserted solely to identify the beneficiary. 

[7] Where such a statement is a warranty and not a mere representation, its 
falsity necessarily avoids the policy. Gaines v. Ins. Co., 188 N. Y. 411, 81 N. E. 169, 
11 Ann. Cas. 71. The application for the second policy contains a statement tend- 
ing to the conclusion that everything therein over the signature of the applicant was 
warranted to be true. It is said: 

“T hereby agree that, if the answers and statements herein are not correct and 
wholly true, any policy issued hereon shall be null and void.” 

But the policy contains the following: 

“All statements made by the insured shall, in the absence of aii be deemed 
representations and not warranties.” 

[8, 9] There is no finding that the insured, when he described his proposed 
beneficiary as his wife or as occupying that relationship as she had for ten years, 
made the statement with the intent to defraud the insurance company. The state- 
ment as to the relationship of the proposed beneficiary is therefore not to be treated 
as a warranty. This is the view taken by the insurer in the litigation. It has at- 
tempted to show, not merely that the statement was false, but that it increased the 
hazard, and that, if it had known the truth, it would not have made the contract. 
But, as it is clear from the contract itself that the statement was an immaterial one 
and was no part of the contract of assurance into which the parties entered, its 
falsity does not avoid the contract. Where by statute or the constitution.or by-laws 
of the insurer possible beneficiaries are limited to a certain class to recover as bene- 
ficiary, the claimant must be within the class. The authorities, however, are not 
uniform on this point. In the absence of such provisions, the weight of authority 
sustains the view that a statement in an application for insurance as to the relation- 
ship of a proposed beneficiary is to be regarded as intended merely for identification, 
as mere description persone. Vivar v. Knights of Pythias, 52 N. J. Law, 455, 20 
Atl. 36; Insurance Co. v. Martin, 133 Ind. 376, 33 N. E. 105; Lampkin v. Ins. Co., 
11 Colo. App. 249, 52 Pac. 1040; Equitable Life Ins. Co. v. Paterson, 41 Ga. 338, 5 
Am. Rep. 535; Slaughter v. Slaughter, 186 Ala. 302, 307, 65 South. 348; Story v. 
Association, 9. 95 N.Y. 474; Baltimore Ins. Co. v. Floyd, 5 Boyce, 431, 94 Atl. 515; 
Brogi v. Brogi, 211 Mass. 512, 98 N. E. 573. 

Upon the allegations of the bill and the facts found the court cannot decree a 
cancellation of the policies. This is the only question transferred. 

At the argument the possible falsity of other statements. in the application was 
suggested. Nothing is alleged as a ground for canceling the policies, except the 
statement as to the relationship of the proposed beneficiary. The only question trans- 
ferred is as to the decree in equity upon the facts found. As to other statements in 
the application no allegation has been made, facts found, or trial had. The response 
of counsel to this suggestion that he had met the case-made seems a sufficient an- 
swer as the case stands. The consideration at this time of the questions raised as to 
the admissibility of evidence may aid the parties. 

[10] The opinion of a witness is admissible when “the witness’ knowledge of 
the matter in relation to which the opinion is asked is such, or so great. that it will 
probably aid the trier in the search for the truth.” State v. Killeen, 79 N. H. 201, 
202, 107 Atl. 601. 

“Unless it can ‘be presumed that all men are so familiar with’ the matter ‘that 
they can derive no information on the subject from the opinion of a witness expert’ 
thereon, his opinion may be received.” Gardner v. Commercial Co., 79 N. H. 452, 
455, 111 Atl; 317, 319. 

[11] The evidence of the insurance manager called by the insurers was not there- 
fore objectionable as matter of opinion, for it could be found the knowledge he had 
might aid in determining the truth. Olgiati v. Box Co., 80 N. H. 390, 403, 117 Atl. 
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735; Laird v. R. R., 80 N. H. 377, 379, 117 Atl. 591. But this does not permit either 
of the parties to a contract to testify as to the effect of the language of the contract 
as they understood it. Marsh v. Ins. Co., supra, 71 N. H. 253, 254, 51 Atl. 898. 

“The insurer cannot be permitted to testify that he would not have taken the risk 
if he had known the facts.” 2 May Ins. (4th Ed.) 580; New Era Asso. v. Mac- 
tavish, 133 Mich. 68, 71, 94 N. W. 599. 

[12] Florence’s want of insurable interest alleged in the bill has not been urged 
as a ground for avoiding the policy. a Mut. Ins. Co. v. Cummings, 66. Or. 272, 
126 Pac. 982, 133 Pac. 1169, 47 L. R. (N. S.) 252, and note, Ann. Cas. 1915B, 535. 
The materiality of the contention, ame well founded or not, is understood to be 
abandoned. 

Case discharged. 

All concurred. 

———__~. 
GRAND LODGE A. O. U. W. OF — v. BOOTH et At. 
(No. 1912.) 


(Supreme Court of New Hampshire. Merrimack. Dec. 4, 1923.) 
123 Atlantic Reporter, 580. 


INSURANCE—NAMED BENEFICIARY HELD NOT ENTITLED TO TAKE; 

“LEGAL DESIGNATION.” 

Under the by-laws of a benefit association which limited possible beneficiaries 
under insurance certificates to certain classes, and provided for disposition of the 
proceeds of such certificate, in the event of the death of a named beneficiary and 
failure of insured to make a “legal designation” of another, where insured, after 
death of a beneficiary, designated others who were not within the prescribed classes, 
held, that such persons were not entitled to take, the proceeds being distributable as 
if no designation had been made; a “legal designation” implying some one to whom 
the insurer might legally pay the benefit. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

Bill of interpleader by the Grand Lodge, Ancient Order of United Workmen of 
Massachusetts, against Bertha Florence Booth, Mary I. B. Richardson, Arthur F. 
Tinkham, and others, calling upon defendants to litigate between themselves their 
title to a fund which was paid into court. Decree for Arthur T. Tinkham and the 
unnamed defendants, and cause transferred on exception of the first two named de- 
fendants. Exception overruled, and decree accordingly. 

Bill of interpleader. In 1895 the Grand Lodge issued its beneficiary certificate to 
Edwin L. Tinkham for $2,000, payable at his death to his wife, Marian. She died 
just prior to March, 7, 1918. On that date Tinkham in due form directed the pay- 
ment of the beneficiary fund at his death to Miss Bertha F. Booth and Mrs. M. 
Irene Richardson, bearing relationship to myself of nieces.” On that date the Grand 
Lodge issued to Tinkham a new certificate providing for the payment of the bene- 
ficiary fund as directed by him to Booth and Richardson. Tinkham died May 23, 
1920, and Booth and Richardson brough suit in assumpsit against the Grand Lodge 
to recover the $2,000. This fund was also claimed by Arthur F. Tinkham and the 
three other defendants, children and heirs of Edwin L. Tinkham. Whereupon the 
plaintiffs brought this bill of interpleader, calling upon the defendants to litigate be- 
tween themselves their title to the fund which was paid into court. 

The by-laws of the Grand Lodge, as well as the statutes of Massahusetts and 
New Hampshire, confine the beneficiaries of insurance of this kind to certain classes 
therein specified; the defendants, Booth and Richardson, do not come within any of 
these classes. They were grand nieces of the insured’s wife: There was no blood 
relationship between them and the insured; and neither of them was dependent 
upon him for support. The other four defendants are the sole surviving children and 
heirs at law of the insured. 

The by-laws of the Grand Lodge provide: 

“* * * Tf all the beneficiaries shall die during the lifetime of the member, 
and no other legal designation has been made, and the member shall leave a widow 
or widower surviving, the benefit shall be paid to such surviving widow or widower. 
* * * Tf no widow or widower survive, then said benefit shall be paid to the sur- 
viving children equally.” 
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The court ruled that Tinkham’s children were entitled to the fund, and the other 
defendants excepted. Transferred by Sawyer, J. 


Hughes & Doe, of Dover, and Martin Hays, of Boston, Mass., for Grand Lodge. 
Hughes & Doe, of Dover, for Tinkham’s children, 
Robert W. Upton, of Concord, for Booth and Richardson. 


Parsons, C. J. As the defendants, Booth and Richardson, are not within the 
classes of those to whom the power, of the insurer to pay death benefits is confined, 
they have no interest in the fund. Laws 1913, c. 122, § 6; Ins. Co. v. Olsen (N. H.) 
123 Atl. 576; Modern Woodmen of America v. Comeaux, 79 Kan. 493, 101 Pac. 1, 
25 L. R. A. (N. S.) 814, note, 17 Ann. Cas. 865; Sup. Com. Golden Cross v. Dona- 
ghey, 75 N. H. 197, 72 Atl. 419. 

The only difference between the case last cited and the present is that in that 
case it was conceded the heirs of the insured were entitled to the fund if the des- 
ignated beneficiary was not. Here the contract provided in the by-laws of the in- 
surer for the disposition of the fund in case of the death of the designated benefi- 
ciary in the lifetime of the insured, giving it, in the absence of a widow or widower, 
to “the surviving children equally,” if “no other legal designation has been made.” 
A “legal designation” implies the naming of some one to whom the insurer might 
“legally pay the benefit. It is found the insurer did not know that the designated 
beneficiaries were not kin of the insured. But that fact seems immaterial; their 
knowledge or ignorance could not change the law. Up to the time of his death 
Tinkham could have designated as beneficiary any one to whom the benefit might 
legally be paid. As he failed to do so, the rights of the parties are fixed at his death, 
and his children under the contract are entitled to the fund because of his failure 
to make other legal designation. 

Knights of Honor v. Watson, 64 N. H. 517, 15 Atl. 125, upon which the des- 
ignated beneficiaries rely cuts both ways. There it was held that, as none of the 
other defendants could receive a sum designated to be paid to a particular benefi- 
ciary, they could not raise the question of her title. Here the designated benefi- 
ciaries can have no interest in the fund not merely because of the constitution or by- 
laws of the insurer but because the policy of the state declared by the Legislature 
incapacitates them from having any. Having no interest in the fund, they are not in 
a position to question its final disposition. The logic of the decree in the Watson 
Case, giving the fund to Mrs. Lamprey because no other defendant was entitled to 
it, is not now involved. 

If in this case none of the defendants were found entitled to the fund, the proper 
decree would seem to be one returning it to the plaintiffs for such voluntary dis- 
position as the law would permit and their inclinations advise. But no such ques- 
tion arises. 

Exception overruled 

Decree for the children of E. L. Tinkham. 

Plummer, J., did not sit; the others concurred. 

a 


SMITH v. METROPOLITAN LIFE INS. CO. 
(Municipal Court of City of New York, Borough of Brooklyn, First District. 
December, 1923.) 
203 New York Supplement, 173. 
1. INSURANCE—LIFE POLICY HELD UNENFORCEABLE ON ELECTRO- 

CUTION OF INSURED FOR MURDER OF BENEFICIARY. 

Where insured was convicted and electrocuted for the murder of his wife, who 
was the beneficiary of his life policy, held that, though the policy was silent as to 
liability in such circumstances, it became unenforceable on the ground of public 
policy, and insured’s executrix was not entitled to recover, under a provision that, 
if beneficiary pred<ceased insured, the interest in the policy would vest in insured. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

2. INSURANCE—BENEFICIARY MUST BE CHANGtD BY METHOD PRE- 

SCRIBED IN POLICY. 

An insurance company is entitled to insist that any change in beneficiary be 
made hy metho’ prescribed in the nolicy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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Action by Elizabeth Smith as executrix of the will of Key Pendleton Smith, 
deceased, against the Metropolitan Life Insurance Company, to recover proceeds of 
insurance policy. Judgment for defendant. 


Benjamin Cohn, of New York City, for plaintiff. 
Edward M. Grout and Paul Grout, both of New York City, for defendant. 


BocENsHuTzZ, J. Plaintiff seeks to recover $1,000, the amount of a policy of 
life insurance issued by the defendant on the life of the testatory, Key Pendleton 
Smith. The-facts are stipulated. Defendant resists payment on the ground that it 
would be contrary to public policy to allow the plaintiff to recover. The material 
facts are as follows: 

On April 21, 1922, defendant issued a policy of insurance in the sum of $1,000 
on the life of Key Pendleton Smith, who designated Marie Rose Smith, wife, as 
beneficiary. Among other things, the policy provided “that, if the beneficiary should 
predecease the insured, the interest in the policy would vest in the insured.” On May 
4, 1922, the insured, Key Pendleton Smith, murdered the beneficiary. For this crime 
he was tried, convicted, and electrocuted on June 25, 1923. On July 25, 1923, his 
last will and testament was probated and letters testamentary issued to plaintiff, 
who brings this action in behalf of the estate. The policy is silent as to the in- 
surer’s exemption from liability under such circumstances. 

[1] -As stated, the defendant contends that the policy is unenforceable on the 
ground of public policy. In support of this it invokes the rule: 

“That, even though there be no express stipulation for exemption, as a matter 
of public policy there can be no recovery on account of death due to the commission 
of a crime resulting in the infliction of capital punishment, especially where the in- 
sured murders the designated beneficiary.” Burt v. Union Cent. Life Ins. Co., 187 
U. S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216. 

Plaintiff claims that this defense is not available in the absence of a stipulation 
in the policy exempting the defendant in such case, citing Collins v. Metropolitan 
Life Ins. Co., 232 Ill. 37, 83 N. E. 542, 14 L. R. A. (N. S.) 356, 122 Am. 'St. Rep. 
54. 13 Ann, Cas. 129. In other words, plaintiff asserts the rule: 

“That the law does not favor forfeiture; that the provisions of a policy should 
be strictly construed with that view, and the insurer should not be released from 
liability on technical grounds.” 

After diligent search, I find no decision by our state courts on the question here 
presented. It is, however, my opinion that, on the facts, the situation must submit 
to the rule of public policy. I have reached this conclusion in view of well-reasoned 
authorities in other jurisdictions. Burt v. Union Cent. Life Ins.. Co., supra; Col- 
lins v.. Metropolitan Life Ins. Co., 27 Pa. Super. Ct., 353; Supreme Commandery 
of Knights of Golden Rule v. Ainsworth, 71 Ala. 436, 447, 46 Am. Rep. 332. 

[2] It will be observed that the insured had a well-defined interest in the policy, 
which consisted of the right to have the proceeds of the policy paid to him in case 
he outlived the designated beneficiary or any other that might be substituted, accord- 
ing to the method prescribed in the policy. The defendant was possessed of the right 
to insist that a change in beneficiary be made by this method. Schoenholz v. New 
York Life Ins. Co., 234 N. Y. 24, 136 N. E. 227. In view of the manner by which 
the beneficiary’s predecease was effected, which divested her of her right to a con- 
tingent benefit in the policv. followed by the conviction and excution of the insured, 
the vital question immediately presents itself: Did the contingent interest of the 
beneficiary, on her death as effected, vest in the insured an enforcible right to the 
proceeds of the policy? No principle of law is better settled than— 

“that a party to an illegal contract cannot corle into a court of law and ask to have 
his illegal object carried out; nor can he set up a case in which he must necessarily 
disclose an illegal purpose as the groundwork of this claim.” 

Knowing of no rule or reason to the contrary, it is my view that this principle 
should be extended to a case where a party to a lawful contract effects a change in 
the stipulated process by which it is to be lawfully executed, by the commission of 
a crime followed by capital punishment, especially where the change effected works 
to the wrongdoer’s advantage. This reasoning forces the conclusion that the wrong- 
ful act of the insured rendered the policy void. The reason for the application of 
this rule in a situation such as this is obvious. It is not to aid an insurance com- 
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pany to avoid an obligation, but intended as a deterrent to wrongdoers, who might 
benefit from their wrongs. Whether the murder was committed with the intention 
of depriving the beneficiary of whatever benefit she might obtain is, in my opinion, 
immaterial, as is also the failure of defendant to stipulate in the policy for exemp- 
tion in such circumstances. While, on a first analysis, the case of Collins v. Metro- 
politan Life Ins. Co., supra ,;would seem to express a contrary view, a full consider- 
ation of the decision clearly indicates that the result was influenced by a certain pro- 
vision in the Constitution of that state declaring against forfeiture of property 
rights. 

Or the foregoing reasoning the conclusion persists that the defense of public 
policy must prevail; that the policy is unenforceable. This view, it seems to me, 
is supported and controlled by abundant authority. Burt v. Union Cent. Life Ins. 
Co., supra; Northwestern Mut. Life Ins. Co. v. McCue, 223 U. S. 234, 32 Sup. Ct. 
220, 56 L. Ed. 419, 38 L R. A. (N. S.) 57; Scarborouch v. American Nat. Ins, Co., 
771 N. C. 353, 88 S. E. 483, L. R. A. 1918A, 896 Ann. Cas. 1917D, 1181. 

Judgment must be for defendant. 


Judgment accordingly. 
a 


CENTRAL LIFE INS. SOC. OF THE UNITED STATES v. PYBURN. 
(No. 11171.) 
(Supreme Court of Oklahoma. Oct. 30, 1923. Rehearing Denied Feb. 5, 1924.) 
222 Pacific Reporter, 683. 
(Syllabus by the Court.) 

1. INSURANCE—AGENT HELD AUTHORIZED TO EXTEND CREDIT FOR 
PREMIUM. 

Where the contract of agency viven to an agent to sell insurance authorizes 
the agent to take applications for insurance without requiring the first year’s pre- 
mium to be paid in advance, such provision authorizes the agent to extend credit to 
applicants for insurance, or to waive the payment, in advance of the first premium, 
and the company is bound by the acts of its agent. 

(For other cases. see Insurance, Dec. Dig. § 141[2].) 

2. INSURANCE—ORAL AGREEMENT BY AGENT TO EXTEND CREDIT 
TO INSURED IN FIRST YEAR’S PREMIUM HELD BINDING ON IN- 
SURER, IF WITHIN SCOPE OF AGENT’S CONTRACT. 

An oral agreement entered into by the agent of the company and the applicant 
for life insurance, whereby the agent waives payment or extends credit, to the ap- 
plicant in the payment of the first year’s premium, is, when made in good faith, 
binding upon the parties thereto and the company, where the contract of agency 
authorizes the agent to accept applications for insurance without requiring payment 
of first year’s premium. 

(For other cases. see Insurance, Dec. Dig. § 141[2].) 

3. INSURANCE—DELIVERY HELD NOT CONDITION PRECEDENT TO 
VALIDITY OF POLICY. 

When a contract upon which an insurance policy is based provides that the con- 
tract of insurance shall not take effect until-the application, together with a medical 
examination, have been approved at the home office of the society, and the first 
premium has been paid, during the continued good health of the applicant, delivery 
of the insurance policy to the insured during his lifetime, is not a condition prece- 
dent to the taking effect of the insurance and to the validity of the policy, and the 
cash payment of the first year’s premium may be waived or credit extended by an 
agent authorized to do so. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Garvin County; F. D. Swank, Judge. 

Action by Beulah Pyburn against the Central Life Insurance Society of the 
United States, a corporation, of Des Moines, Iowa. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


Everest, Vaught & Brewer, of Oklahoma City,.for plaintiff in error. 
Bowling & Farmer, of Pauls Valley, for defendant in error. 
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Jones, C. On the 13th day of November, 1918, Benjamin H. Pyburn made ap- 
plication for insurance through J. M. Dewese, the duly authorized agent of the com- 
pany, plaintiff in error, defendant in the trial court, and submitted to a medical 
examination on the same date. On December 3, 1918, a policy of insurance was is- 
sued by the company at its home office in Des Moines, Iowa, the application and 
medical examination having theretofore been approved. The policy was mailed to 
the agent Dewese, at Bradley, Okl., and received by him on December 6, 1918, and 
on his way to Lindsey, on December 7, 1918, he learned of the death of Pyburn, 
and on his arrival there called C. M. Pinkerton, state manager for said company, 
by phone, and advised him that Pyburn had died, and that he (Dewese) had the 
policy, whereupon he was advised by Pinkerton that the polilcy would be paid, and 
for him to wire the company for blanks upon which to make proof of death, which 
he did. The applicant, Pyburn, died December 5, 1918, at Lindsey, Okl., and on 
December 7, 1918. the agent, Dewese, presented the policy to Tipp Watts of Lindsey, 
the former employer of the deceased, who at that time gave his check to Dewese in 
payment of the first premium on said policy, which was received by the agent, placed 
in the bank to his credit, and he (Dewese) mailed his check to the company for the 
amount due them for the first year’s premium. After 20 or 30 days the company, 
plaintiff herein, mailed to Watts its draft for the full amount of said premium, re- 
fusing to accept same At the time the application was taken, on November 13th, 
Mr. Pyburn stated to the agent, Dewese, that he was not able to take out insurance 
right at the time, and wished to defer the matter, whereupon the agent, Dewese, 
told him that he would take care of the payment, if he would take the insurance out 
at that time, and that he (Pyburn) could pay the premium out in monthly install- 
ments. The agent, Dewese, further assured him that he would take care of the 
payment to the company, and with this agreement the application was given, fol- 
lowed by the neessary medical examination. The insurance policy was issued on 
December 3d, acknowledging the receipt in full payment of the first premium, and 
was mailed to the agent, Dewese, on December 3d unconditionally, so far as the 
record discloses. 

The contract of agency between the company and Dewese, whereby he was em- 
ployed to sell insurance, contains the following provision: 

“The agent may take and forward applications from responsible parties who 
have not paid the first year’s premium. If the application is accepted the company 
shall forward the policy issued upon said application to the agent, to be delivered 
to applicant upon payment by the applicant of the entire first year’s premium to the 
agent. The agent shall thereupon immediately remit to the company the net pre- 
mium due it when received in cash; in all other cases within not less than 60 days 
from the date of issuance of the policy, but if unable to deliver said policy, the 
agent shall return same to the home office within 60 days, and shall be credited with 
the same as not taken.” 

And the application, the contract which is the basis of the policy of insurance, 
contains the following provisions: 


“T hereby agree that this application, and the policy hereby applied for, taken 
together, shall constitute the entire contract between the parties hereto. I hereby 
represent that all the answers made to the above questions, and those that shall be 
made to the medical examiner, are true, and form the basis of the contract, and 
that this contract shall not take effect until the application, together with a medical 
examination, has been approved at the home office of the society, and the first pre- 
mium has been paid during my continued good health.” 


These are the material facts in the case, and are uncontradicted, and are the 
facts upon which the rights of the parties to this controversy must stand or fall. 

[1-3] The facts, as above stated. disclose that the premium was not paid at the 
time the application was taken, but that an agreement was made by the agent, De- 
wese, and the applicant, Pyburn, whereby credit was extended by the agent to the 
applicant for the first year’s premium, which was within the scope of the agent’s 
authority, and was binding upon the company. There is seemingly conflict of au- 
thorities on this question, but we think the better reason and weight of authority 
support this principle. 

Revised Laws 1910, § 3462 (section 6723, Comp. St. 1921): 

“Any person who shall solicit and procure an application for insurance shall, in 
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all matters relating to such application for insurance and the policy issued, in con- 
sequence thereof, be regarded as the agent of the company issuing the policy and 
not the agent of the insured, and all provisions in the application and policy to the 
contrary are void and of no effect whatever.” 

See Federal Life Ins. Co. v. Whitehead (Okl. Sup.) 174 Pac. 784. 

Cooley's Briefs on the Law of Insurance, vol. 1, p. 480 (i): 

“The actual payment of the first premium at the time of making the contract 
of insurance is not necessary. The company may extend a credit for a premium, 
and, if it does so, the contract will be binding without actual payment of the pre- 
mium. 


See De Camp v. New Jersey Life Insurance Co., 7 Fed. Cas. 313, wherein the 
court held: ; 


“A delivery of the policy by the agent without exacting the premium, and upon 
the promise of the assured to pay in a few days, makes a binding contract from the 
date of delivery [which would be the date of approval in this case], subject only to 
the payment of the premium; and, if payment is in fact made within the time 
named, the insured is not bound to disclose to the insurer the fact of a change for 
the worse in the condition of health, which has taken place in the meantime. Nor 
is it material that the agent never accounts to the company for the premium so 
received.” 

The agreement extending credit was not definite as to time, but this is not ma- 
terial to the issues in this case, because the law would give a reasonable time in 
which to make settlement, and for the further reason that the premium was promptly 
paid on presentation of the policy, and certainly within the time contemplated by 
the parties. 

Cooley's Briefs on the Law of Insurance, vol. 1, p. 476: 

“If no time is fixed by an insurance company within which a proposition to in- 
sure must be accepted, and the premium paid, the law fixes a reasonable time for 
tender of premium.” 

See Chase v. Hamilton Mutual Ins. Co., 22 Barb. (N. Y.) 527, in which the 
court held that the contract was fully completed between the parties when the plain- 
tiff accepted the company’s terms, and paid the premium to A., and that the com- 
pany was bound to issue a policy to the plaintiff, and was liable for a loss which 
had occurred; held, also, that no time being fixed by the company within which the 
proposition was to be accepted and the money sent, the law would fix a reasonable 
time, and that accepting the proposition and paying the premium by the plaintiff 
through the agent, the next day after being notified of the offer, was within a rea- 
sonable time; held, further, that if the money was paid to the agent before the loss 
occurred, it was sufficient, although it was not forwarded to the company, by the 
agent, until after the happening of the event. 

The facts further disclose that the policy was never, in fact, delivered to the 
assured; but this is not material, because the contract, which is the basis of the 
insurance policy, provides that the contract of insurance shall not take effect until 
the application, together with a medical examination, have been approved at the . 
home office of the society, and the first premium paid during the continued good 
health of the applicant. The condition precedent, upon which the validity of this 
contract depends, is the payment of the premium during the continued good health 
of the applicant, and the approval of the application and medical examination at the 
home office of the society, and not the delivery of the policy. 

Cooley’s Briefs on the Law of Insurance, vol. 1, p. 468(e) : 

‘ “Where the terms of a contract of insurance have been agreed upon, so that it 
commences to run before loss, a recovery may be had thereon, though the premium 
be not actually paid until after loss, if a credit therefor be given, either expressly 
or impliedly, and its actual payment is not by the contract made a condition prece- 
dent to the attaching of liability.” 

See 7 Fed. Cas. 313, supra, in which the court said: 

“But if credit for the premium is given when the policy is delivered, and pay- 
ment is in fact made within the time named, the insured is not bound to disclose to 
the insurer the fact of a change for the worse in the condition of his health, which 
has taken place in the meantime.” 


In Insurance Co. v. Gilman, 112 Ind. 7, 13 N. E. 118, it is said to be “well set- 
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tled that payment of the premium in cash may be waived by an agent authorized to 
deliver policies and receive payment, notwithstanding a stipulation in the policy to 
the contrary; and unless a policy so delivered is avoided by showing bad faith or 
collusion, it is enforceable”; also that, “if credit has been extended by the agent to 
the assured, * * * it is a sufficient payment to the company to support the 
policy.” 

American Bankers’ Insurance Co. v. Thomas, 53 Okl. 11, 154 Pac. 44, cited by 
plaintiff in error and relied upon as an authority in this case, is distinguishable, for 
the reason that in the Thomas Case the policy provided that it should not take effect 
until the same has been issued and delivered, while in this case the contract of 
insurance was consummated on the approval of the application and medical exami- 
nation at the home office of the company, and the case at bar. is further jdistinguish- 
able in that in the Thomas Case no credit was extended for the payment of the first 
year’s premium. In this case there was a satisfactory settlement of the first year’s 
premium during the continued good health of the applicant, and the application and 
medical examination was approved prior to the death of the assured. Hence the 
contract of insurance was in full force and effect on the date of the assured’s death. 

[4] The second question discussed in brief of plaintiff in error, and raised by 
fourth assignment of error, to the effect that the court committed error in instruct- 
ing a verdict for defendant in error, plaintiff below, on the theory that there was a 
conflict in evidence on material issues raised by the pleadings, we think is not well 
taken, because there is no conflict or contradiction as to the facts upon which this 
opinion is based, and it is a well-settled rule in this court that it is not error to sus- 
tain a motion for instructed verdict, where the evidence on the material issues in 
the case is sufficient and uncontradicted. 

Wherefore, finding no material error, the judgment is affirmed. 

Ee 
NATIONAL LIFE & ACCIDENT INS. CO. v. MOSES. (No..2826.) 


(Court of Civil Appeals of Texas. Texarkana. Dec. 5, 1923. Rehearing Denied 
Dec. 13, 1923.) 
257 Southwestern Reporter, 289. 
INSURANCE—WHETHER REPRESENTATION OF “GOOD HEALTH” IN 

APPLICATION WAS FALSE HELD FOR JURY. 

Where insured died of tuberculosis about three months after her application for 
the policies sued on, whether insured in her signed application falsely represented 
that she was in “good health,” and whether she was in good health at the time of 
delivery of the policies, was for the jury, the evidence being conflicting. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

+ = other definitions, see Words and Phrases, First and Second Series, Good 
ealth. 

Appeal from Bowie County Court; O. B. Pirkey, Judge. 

Action by Luberta Moses against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

The action is to recover on two policies of life insurance issued to Flora Moses, 
then 17 years old. The appellee, her sister, was the beneficiary named in the poli- 
cies. The applications, in writing, for the policies were made March 1, 1922. The 
»olicies were delivered to the insured on March 15 and March 29, 1922, respectively. 

he application for the policies required the insured to answer certain questions. She 
was required to make true answers to the following questions, as material to state, 
viz.: “Are you in good health?” and “have you ever had asthma, tuberculosis, or 
any illness or disorder of the brain, lungs, spine, or nervous system,” etc., specifying 
many other diseases. The insured answered the first stated question “Yes and the 
next question “No.” The application contained and the insured signed the follow- 
ing : 

“I do hereby declare that the foregoing answers and statements of facts are 
strictly correct, complete and truthful, in which there is no suppression of known 
facts; and I agree that this statement shall form the basis of agreement with the 
company and if any misrepresentation or agreement or fraudulent or untrue answers 
have been made that then this agreement shall become null and void and I shall not 
be entitled to any benefits or privileges under said agreement.” 

Each policy contained the condition that— 
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“Unless on the date and delivery of the policy the first payment has been legally 
made and the applicant is then in sound health” then “no liability is assumed by the 
company. 

The insured died on June 2, 1922, from tuberculosis of the lungs. 

The defendant pleaded in avoidance that the facts stated by the insured in the 
application were untrue, and were false and fraudulent, and made for the purpose of 
securing the insurance, and that the insurance contract never, by its terms, became 
effective, because the insured was not at the time in sound health. 

The only matter in dispute was as to the condition of the health of the insured. 
The evidence shows that in the latter part of January, 1922, the insured had the “flu.” 

The evidence respecting her sickness is stated by her two sisters as follows: 

“Flora had the flu in January, but was not very sick with it. She did not have 
a doctor. She was in the house and laid around for about a week or ten days, but 
never did go to bed. Flora coughed some after she had the flu, but it did not amount 
to anything.” 

lurther, the sisters say: 

“Flora did not have tuberculosis that I know of at the time the applications were 
written. She did not appear to be sick. * * * She was not complaining and was 
not taking any medicine and looked well, and helped me about the house and went 
where she wanted after she got over the flu.” 

Continuing : 

“Flora took down sick about a week or two before she died. We called a doc- 
tor for her about two days after she took sick. He sent her some medicine from 


=e store. I did not think she-was bad sick, and I did not think she was going 
to die.” 


The doctor testified: 

“T made a call about ten days before she died. She was in bed when I made the 
call. She was suffering, I judged, from tuberculosis. I didn’t make any laboratory 
or microscopic tests. She was in a condition that there was no hopes for her, she 
was in an advanced stage of tuberculosis. There is no way I could tell how long: 
she had been suffering. Some people might get to that stage in a few months, others 
might take years. If she afterwards died on June 2, 1922, im my judgment she must 
have had that disease in February, 1922; the condition of her lungs was tuberculosis 
at that time. Judging from her condition I don’t think she would be in sound health 
at any time during March, 1922. However, you are making your questions cover a 
lot of ground. Tuberculosis is a disease which many people have and do not know it. 
When the disease is in its incipiency an inexperienced person could not determine 
whether they have it or not. A person having the flu would likely have an abrasion 
or place in the lungs where the tubercular germs could get in and go to work. If 
Flora Moses had the flu in February and subsequent thereto had a cough, then, in 
my opinion, from the condition I found her in, the tubercular germs were at work in 
her subsequent to the time she had flu.” 

The following special issues were submitted to the jury: 

“Q. 1. Was the insured in sound health on March 1, 1922, the date she made ap- 
plication for insurance? Answer of jury: Yes. 

‘“ “Q. 2. Was Flora Moses in sound health on March 15, 1922? Answer of jury; 
es. 

¥ “Q. 3. Was Flora Moses in sound health on March 29, 1922? Answer of jury: 
es.” 

In keeping with the verdict the court entered judgment for the plaintiff. 


King, Mahaffey & Wheeler, of Texarkana, for appellant. 
Wm. V. Brown, of Texarkana, for appellee. 


Levy, J. (after stating the facts.as above), The proposition stated in appellant’s 
brief present the two points in view that (1) the application made by the insured for 
the insurance contained untrue statement concerning her health, and (2) the insured 
was not in sound health at the time the policies were delivered. 

The insured made the statement, as a representation for the company to act 
on, that she was “in good health.” Undoubtedly the question related to a matter 
material to the risk of insurance. And the question of the falsity in fact of the an- 
swer is for the jury where the evidence does not conclusively show that such answer 
was ‘untrue in fact. In this case the evidence on one side goes to show that the in- 
sured did — an attack of flu, but not of such character as to produce at the time 
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serious impairment of vital organs. At the time of the application for and delivery 
of the policies the insured seemingly enjoyed such health and strength as to justify 
the reasonable belief that she was free from derangement or impairment of organic 
functions, and free from symptoms calculated to cause a reasonable apprehension 
of any such derangement. But after the time of delivery of. the policies she de- 
veloped tuberculosis, which quickly caused her death. The time when her vitality 
became so lowered as to cause tuberculosis to set in may have been before or may 
have been subsequent to the time of insurance. But such time is not so conclusively 
shown by the evidence as to authorize the court, as a matter of law, to decide. The 
medical proof is not conclusive, but only indicates, that the lowered vitality existed 
and the tuberculosis set in in January or February. The term “good health,” as 
stated in 3 Joyce on Insurance, § 2004— 

“when used in a policy of life insurance, means that the applicant has no grave, im- 
portant or serious disease, and is free from any ailment that seriously affects the 
general soundness and healthfulnes of the system. A mere temporary indisposition 
which does not tend to weaken or undermine the constitution at the time of effecting 
insurance does not render a policy void.” 

The term “good health’ is comparative, and does not mean absolute perfection. 
Consequently the evidence, as decided in the companion case of Tennessee Mitchell 
(Tex. Civ. App.) 256 S. W. 291, does not satisfactorily negative the answer made by 
the insured so as to justify saying so as a matter of law. 

The court properly and sufficientiy submitted the issues to the jury. The ques- 
tion of fact was: Was the insured in good health at the time of the application and 
at the time of the delivery of the policies? If the jury had answered that she was 
not, then the court was required to give the legal effect to the fact that the policy 
was avoided for untrue or false representations. There was therefore no error in 
refusing the special charges. 

The judgment is affirmed. 

~~» 


AMERICAN NAT. INS. CO. v. SCOTT. (No 7047.) 
(Court of Civil Appeals of Texas. San Antonio. Jan. 9, 1924. Rehearing Denied 


Jan. 30, 1924.) 
257 Southwestern Reporter, 934. 
1. EVIDENCE—KNOWLEDGE OF ALL PROVISIONS IN CONTRACT AND 

MEANING THEREOF IMPUTED TO INSURED. 

The insured is deemed to know all the provisions in the policy of insurance and 
the meaning thereof. = 

(For other cases, see Evidence, Dec. Dig. § 66.) 

2. INSURANCE—FACILITY OF PAYMENT CLAUSE HELD TO AUTHOR- 

IZE PAYMENT TO MOTHER OF INSURED. 

An insurance policy, designating insured’s wife as the beneficiary, and providing 
that the insurer might pay the amount due under the policy to either the beneficiary 
or to any relative, or to any other person appearing to the company to be equitably 
entitled thereto, by reason of having incurred expense on behalf of insured for his 
burial, Ae/d to authorize payment to the mother of the insured for expenses incur- 
red on behalf of insured for his burial. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from Bexar County Court for Civil Cases; McCollum Burnett, Judge. 

Action by Julia Scott against the American National Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and rendered. 

Carl & Swearingen and O. M. Powell, all of San Antonio, for appellant. 

Newton & Woods, of San Antonio, for appellee. 


SmitH, J. [1] The appeal involves the construction and validity of a stipula- 
tion in a life insurance policy that upon the death of the insured— 

“The company may pay the amount due under this policy to either the benefi- 
ciary named in the [schedule attached to the policy] or to any relative by blood or 
connection by marriage of the insured, or to any other person appearing to said 
companv to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, or for his or her burial; and the production of a receipt 
signed by either of said persons shall be conclusive evidence that all claims under 
this policy have been satisfied.” 
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The insured is held to have known of this and all other provisions in the con- 
tract, and of the meaning thereof. Morrison v. Ins. Co., 69 Tex. 353, 6 S. W. 605, 
5 Am. St. Rep. 63. Upon the death of the insured in this case, the company, upon 
production by the insured’s mother of receipts showing the payment of doctor’s bills, 
funeral expenses, etc., incurred on account of the illness, death, and burial of the 
insured, paid over to insured’s mother the amount named in the policy, although in 
the schedule attached to the policy the insured had designated his wife, Julia Scott, 
as his substituted beneficiary. No similar policy or stipulation seems to have been 
construed or passed upon by any of the courts of this state. 

In insurance contracts the insured and insurer have the same liberty of agree- 
ment as have the parties to any other character of contract; they may make any 
agreement that does not contravene the laws of the state or nation. Such contracts, 
when made, are subject to the same interpretation and construction as any other 
contract authorized by law, and the insured may enter into such stipulations with 
the insurer “as may be agreed on, either as to the persons who are to receive the 
benefit of the policy, or as to what control over it the ‘insured’ is to exercise.” 
Splawn v. Chew, 60 Tex. 532. The Pennsylvania courts have thrown this wise safe- 
guard about the rule that— 

“In cases of doubtful construction, the law leans in favor of an absolute, rather 
than a defeasible, estate; of a vested, rather than a contingent, one; of the primary, 
rather than the secondary, intent; of the first, rather than the second, taker, as the 
principal object of the testator’s bounty.” Jackson’s Appeal, 179 Pa. 77, 36 Atl. 156. 

[2] So it was the privilege of the insured in this case to make such arrange- 
ments as suited him in designating the beneficiaries. He could name some particular 
class or individual, or individuals jointly, or alternatively, or contingently, and this 
designation would constitute the contract with the insurance company. Here he 
designated Julia Scott, his wife, specifically, and directed the company to pay over 
the proceeds of the policy to “either” her “or to any relative by blood,” etc. The 
evidence shows that, at the time of the insured’s death, his wife, the designated ben- 
eficiary was ill, and remained so for some days, and in such contingency the in- 
sured’s mother assumed the responsibility of caring for the insured, of seeing that 
he was appropriately buried, and of paying the expenses thereof ; whereupon the in- 
surance company paid over the amount of the policy, which was only $355, to the 
mother, who, being a “relative by blood” of the insured, and who, by incurring “ex- 
penses in behalf of the insured” and “for his burial,” became for all those reasons 
one of the class specifically designated by the insured as a beneficiary of the policy. 
So, when the company produced receipts from her for those expenditures and for 
the amount of the policy, as expressly provided in the policy, it presented a com- 
plete defense to the action of the wife, the specifically designated beneficiary, for 
the amount of the policy. Joyce, Ins. § 730b; Metropolitan Life Ins. Co. v. Schaf- 
fer, = N. J. Law, 72, 11 Atl. 154; Thomas v. Insurance Co., 158 Ind. 461, 63 N. E. 
795 ; ae Bank v. V adnais, 26 R. I. 122, 58 Atl. 454; Hunter v. Scott, 108 N. C. 
213, 12 S. E. 1027; Ogletree v. Hutchinson, 126 Ga. 454, 55 S. E. 179; Metropolitan 
Ins. Co. v. Nelson, 170 Ky. 674, 186 S. W. 520, L. R. A. 1916F, 457, Ann. Cas. 1918B, 
1182; Insurance Co. v. Godfrey, 75 N. J. Eq. 484, 72 Atl. 456; Insurance Co. v. 
O'Farrell, 64 Kan. 278, 67 Pac. 835; Bradley v. Insurance Co., 187 Mass. 226, 72 
N. E. 989; Wallace v. Insurance Co., 174 Mo. App. 110, 157 S. W. 1028; Thomas v. 
Insurance Co., 148 Pa. 594, 24 Atl. 82; Brennan v. Insurance Co., 170 Pa. 488, 32 
Atl. 1042. In the Thomas Case, cited first above, it was said concerning a similar 
policy that— 

“The contract of the company, * * * was to pay the amount due either to 
the appellant as beneficiary, or, in pursuance of article second, to any one related 
by blood or connected by marriage with the assured, or to any other person appear- 
ing to said company to be equitahly entitled to the same by reason of having incur- 
red expense in any way on behalf of the assured, or for his burial, or for any other 
purpose. The appellant, as a party to the contract, has fully assented to article sec- 
ond, and was as firmly bound by it, as by any other condition of the policy. * * * 
that article operated as an appointment, both by the assured and the appellant, of 
persons, any of whom were authorized to receive payment of the sum named in the 
policy. It appears from the complaint that the company paid that sum to Martha 
Thomas, the mother of the assured, in strict accordance with that condition, and 
was thereby discharged, under its express terms, from further liability.” 

And in the Schaffer Case it was said that— 
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“All the cases agree that the contract in the policy must govern. There is no 
contract or agreement to pay to the beneficiary named in the application. The con- 
tract in the policy expressly is to pay to the person or persons named in condition 
5 of the policy before recited, and in the manner therein specified. Conceding that 
the beneficiary named in the application has a vested interest in the policy, he holds 
it in accordance with and subject to the conditions of the contract contained in the 
policy. Condition 5 of the policy must in that view operate as an appointment, both 
by the assured and the beneficiary, of persons, any of whom are authorized to re- 
ceive payment of the sum agreed to be paid. The company has paid in strict accord- 
ance with that condition, and is thereby discharged, under its express terms, from 
further liability. The purpose and object of this kind of insurance seem to require 
the payment to be made in that way, and it should, in good policy, be upheld.” 

The judgment is reversed, and judgment is here rendered that appllee take 
nothing by her suit. 

a me 


FIRST TEXAS PRUDENTIAL INS. CO. v. GAMBLE et at. (No. 36.) 
(Court of. Civil Appeals of Texas. Waco. Dec. 13, 1923. Rehearing Denied Jan. 
17, 1924.) 

257 Southwestern Reporter, 1005. 


INSURANCE—FALSE REPRESENTATION AS TO WHETHER INSURED 
WAS PREGNANT HELD NOT TO AVOID POLICY AS MATTER OF 
LAW. 

Where the policy provided that it would be avoided if answers in the application 
were not correct, and insured, in answering a question therein, stated she was not 
pregnant, when in fact she was, and she died five months after birth of child, there 
being evidence that 30 days before her death she was in good health, and that her 
death resulted from Bright's disease, and no evidence that she perpetrated a fraud 
on insurer, held that, in view of Rev. St. art. 4959, providing that a misrepresentation 
as to an immaterial fact not affecting risk assumed will not avoid policy, the policy 
was not avoided as a matter of law. by reason of the misrepresentation, but it was 
a question of fact whether pregnancy contributed to her death. 

(For other cases, see Insurance, Dec Dig. § 668[7].) 

Appeal from McLennan County Court; Giles P. Lester, Judge. 

Action by Amanda Gamble and husband against the First Texas Prudential In- 
surance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

W. L. McConnell, Ludwell Lincoln, and Williams & Williams, all of Waco, for 
appellant. 

E. B. Baker, of Waco, for appellees. 


Barcus, J. On January 9, 1922, appellant issued an insurance policy on the 
life of Maria Swoops for the sum of $240, payable to appellee, the mother of in- 
sured. The policy is under the standard form, and provides that same is issued “in 
consideration of the statements made in the application for this insurance, which 
are made a part of this policy, and due payment of the weekly premium stated,” the 
premium to be paid being 15 cents per week. The policy provides that same shall 
be void if “the insured dies before delivery of the policy or is not in sound health 
at the time of delivery * * * or if the application for this insurance was not 
signed by the insured and answers were not complete and correct.” , 

The insured died on July 16, 1922. At the time the insurance was applied for, 
among other questions, the insured was asked if at that time she was pregnant, and 
she answered said question “No.” As a matter of fact she was at said time preg- 
nant, and about three weeks thereafter gave birth to a child. No medical exami- 
nation was made of the insured at the time the application was taken and the policy 
delivered. After the death of the insured the proper notices were given and proof 
of death prepared and sent to the company. The policy was not paid, which re- 
sulted in this suit being filed. 

Appellant claims that it is not liable because of the false statement made by the 
insured at the time she made her application with reference to her pregnancy, and 
alleged that, if it had known that fact, it would not have issued the policy of in- 
surance, and alleged that it did not know said statement was untrue until after the 
death of the insured. 
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[1] The cause was tried before the court, and resulted in a judgment for the 
appellee. The appellant requested the trial court to file its findings of fact and con- 
clusions of law. The trial court filed same on the 8th of May,, 1923, some two 
months after the term of court at which the cause was tried; and on the 9th of 
May a complete statement of facts, approved by the attorneys for appellant and 
appellee and by the court, was filed. The transcript filed in this cause by appellant 
contains the findings of fact and conclusions of law as filed by the court, and the 
full statement of facts also accompanies the record. 

Appellant complains of the trial court’s failure to file its findings of fact and 
conclusions of law within the time required by law. In this case there is a full 
statement of facts in the record, as well as the conclusions of law and findings of 
fact prepared and filed by the court, and it does not appear that appellant has been 
injured by reason of the nonperformance of such duty by the court, and said as- 
signment is overruled. Unscheid v. Scholz, 84 Tex. 265, 16 S. W. 1065; Crocker v. 
Crocker, 19 Tex. Civ. App. 296, 46 S. W. 870, Emery v. Barfield (Tex.*Civ. App.) 
156 S. W. 311, in which case the Supreme Court, in 107 Tex. 306, 177 S. W. 952, 
approved the dissenting opinion of Chief Justice Conner, and stated: 

“We agree with the view expressed in the dissenting opinion of Chief Justice 
Conner that it does not appear that the omission of the trial judge to duly file his 
conclusions prevented a proper presentation of the questions involved in the appeal, 
or that it could have operated to the prejudice of the appellants in that court. We 
are of opinion therefore that it did not in itself warrant a reversal of the judgment.” 


We are aware of the holding of the Supreme Court in Wandry v. Williams, 103 
Tex. 91, 124 S. W. 85; but in that case there was no statement of facts filed, and 
the judgment of the Supreme Court in said case is not, we think, in conflict with its 
opinion in the Barfield v. Embry Case, supra. 

[2] Appellant contends that the judgment is erroneous in that, when the insured 
made her application for the insurance, she stated she was not pregnant, when as 
a matter of fact she was, and that said answer being false would prevent as a mat- 
ter of law appellees’ recovery. The insured lived at least 5 months after the birth 
of her child, and from the evidence she was in good health until about 30 days be- 
fore her death, and continued to do her usual work until about 2 weeks before her 
death. The doctor testified that she died from Bright's disease, and that Bright’s 
disease is often contracted quickly within a month or two. At the time the ap- 
plication for the policy was taken the insured was sitting in her house with the other 
members of the family, and signed the application, and was in plain view of the 
agent of the company who took the application for insurance; and there is no evi- 
dence of any fraud being perpetrated upon the company. Under article 4959 of the 
Revised Statutes it is provided that— 


“No recovery upon any life, accident or health insurance policy shall ever be 
defeated because of any misrepresentation in the application which is of an imma- 
terial fact and which does not affect the risks assumed.” 


It was a question of fact as to whether the pregnancy of the insured in any way 
contributed to her death, and this was decided by the trial court against the appel- 
lant. Blackstone v. Kansas City Life Ins. Co., 107 Tex. 102, 174 S. W. 821; 
Wright v. Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 325; Guarantee Life 
Ins. Co. v. Evert (Tex. Civ. App.) 178 S. W. 643; Aétna Life Ins. Co. v. King 
(Tex. Civ. App.) 208 S. W. 349. 

[3] The appellant assigns error because of the trial court’s refusal to permit it 
to ask certain questions of the witnesses Dr. Lovelace and R. P. Bailey. The bills 
of exception do not show what appellant intended to prove or show by said wit- 
nesses, and do not therefore present any reversible error. El Paso Electric Ry. v. 
Bolgiano (Tex. Civ. App.) 109 S. W. 388. 

We have examined all of the assignments of error, and do not think any of them 
present reversible error. The judgment of the trial court is affirmed. 
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MINNESOTA MUT. LIFE INS. CO. v. FRASER et ux. (No. 18008.) 
(Supreme Court of Washington. Jan. 23, 1924.) 
; 222 Pacific Reporter, 228. 


INSURANCE—AGENT HELD NOT PERSONALLY LIABLE FOR EXCESS 

OF GENERAL EXPENSES OVER EARNINGS; “ADVANCES.” 

Under a contract employing a general insurance agent providing for an allow- 
ance of general agency expenses by the company and of $3 for each $1,000 of busi- 
ness, against which the company would advance a specified sum each month, held 
that, though the advances were primarily payable out of earnings, if sufficient, they 
created no personal liability on the agent to make repayment to the extent that they 
exceeded earnings; “advances” having a much broader signification than ‘advance- 
ments,” requiring an examination of the context, with the aid of surrounding cir- 
cumstances,. to determine its exact meaning. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Advance—Advances.. . 

Department 1. 

Appeal from Superior Court, Spokane County; Lindsley, Judge. 

Action by the Minnesota Mutual Life Insurance Company against William I. 
Fraser and wife. Judgment for defendants, and plaintiff appeals. Affirmed. 


Cannon & McKevitt, of Spokane, for appellant. 
Harry Rosenhaupt and Lucius G. Nash, both of Spokane, for respondents, 


ToLtMAN, J. The plaintiff in this action has appealed from a judgment of dis- 
missal after the sustaining of a demurrer to its complaint. The point in issue is 
whether or not certain advances made by the appellant to the respondent under a 
written contract between the parties were mere prepayments not recoverable, or 
were loans for the recovery of which an action will lie. By the contract in question 
the respondent was employed by appellant to act as its general agent for the writing 
of life insurance in the states of Washington, Idaho, and Montana. Among other 
things the contract contains the following provisions: 

“The company further agrees to pay the agent for general agency expenses, dur- 
ing the continuance of this contract, in the prosecution of the company’s business, 
$125.00 per month, payable in two equal installments on the 15th and last days of 
each month. 

“The company further agrees to pay the agent for general agency expense al- 
lowance, during the continuance of this contract, in the prosecution of the company’s 
business, three ($3.00) dollars for each and every thousand issued and paid for busi- 
ness (exclusive of term insurance) which the agent shall produce in any year, ending 
March Ist; against which the company further agrees to advance to the agent during 
the continuance of this contract $375.00 per month, payable in two equal installments 
on the 15th day and last days of each month. It is understood, however, that no agency 
expense allowance or advance shall be paid the agent after the date of cancellation 
of contract, if such notice of cancellation of contract shall be given by either party 
at any time.” 

The complaint pleads the full payment of $125 per month during the time the 
contract was in force, and that feature of the contract is not further involved, and 
further pleads “that plaintiff advanced said agent under the second paragraph, 
quoted from said contract, the sum of $375 per month until moneys so advanced 
greatly exceed the amount due said agent, and there now remains of said advances 
unearned, which on September 1, 1922, amounted to the sum of $3,591.40, and which 
sum is now due and owing this plaintiff,” and further alleges a demand therefor 
and noncompliance by the respondent, and it is for this amount that judgment is 
demanded. 

“The word ‘advances,’ when taken in its strict legal sense, does not mean ‘ad- 
vancements,’ but in legal parlance has a different and far broader signification. 

“Context and Attendant Circumstances. While the use of the word in contracts 
has been in many instances construed, the word has no such certain meaning that 
the court can determine the sense in which the term is used by the parties without ex- 
amining the contract as an entirety and seeking the aid of the surrounding circum- 
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stances and the practical construction of the contract by the parties themselves.” 
2 C.F. fea 

lt is obvious that in many, if not most, cases the sense in which the word “ad- 
vances” is used is clearly discernible from the context or the surrounding circum- 
stances, or both. As, if the contract be a mortgage covering future advances, such 
advances are clearly a loan, while money advanced to further the purposes of the 
one advancing it may as clearly be a prepayment without expectation of its return. 
So but few of the authorities on this subject are of any aid in determining the con- 
struction to be given to the contract before us. There are, however, two lines of 
cases which appear to be somewhat in conflict, and which form the basis for the 
opposing contentions here. Appellant relies upon Whitestone v. American Insurance 
Union, 143 Fed. 842, 74 C. C. A. 614, and the cases which follow it. In that case, 
however, the contract, in introducing the subject of advances, provides: 

“In full payment for such work done and services performed, the first party will 
pay, etc. 

And the agent there gave a promissory note for such advances upon which the 
suit was brought, pleading in defense that the note was without consideration, in- 
dicating that the advances were on account of cammissions still to be earned, and 
so for the benefit of the advances, and also a construction by the parties themselves. 
So that we have little hesitancy in concluding that the court was right in there hold- 
ing that the advances were intended as a loan, and recoverable as such. 

Respondent relies upon the case of North Western Mutual Life Insurance Co. 
v. Mooney, 108 N. Y. 118, 15 N. E. 303, and a‘considerable line of decisions based 
thereon. In that case the company agreed to advance $200 per month to be used by 
the agent in advancing the interests of the company in the territory; which was “to 
remain a lien on all business * * * secured by the agent under the contract until 
repaid.” The court there said: 

“In the first place there is no express agreement on the part of Mooney to pay 
back the money; there is no agreement that its advance shall create an indebtedness 
on his part; no word signifying that he is to be a borrower, nor that the plaintiff will 
lend to him any money. These omissions in an agreement so fully and minutely de- 
fining the duties and contract obligations of the agent, and the contract rights of the 
company, are of great significance. It would have been much more natural to in- 
sert words signifying that to be the true character of the transaction, if it was so in- 
tended, than omit them, and much easier to say directly that Mooney assumed a per- 
sonal liability, if that was the fact, than to use words which require an extended 
argument on the part of counsel to satisfy a referee or court that such liability, al- 
though not expressed, may be inferred. It would have been a simple matter to have 
said that Mooney would repay the money, if that was the agreement, and that such 
or similar words were not used is one proof among others that the parties never in- 
tended to enter into such an agreement as has with difficulty been spelt out for them. 
It certainly was not omitted from an unconsciousness of the value and importance 
of definite and accurate statement of the terms upon which the relations of principal 
and agent were to be formed. Of all the many topics covered by the contract, this, 
the simplest, is alone left in doubt. The rest are treated with professional art and 
prudence. But in respect to this matter, what are the words used? It is agreed that 
for six months the company will advance to the said Mooney the sum of $200 per 
month.’ To advance is to bring forward. Standing by itself, it means nothing more 
than that the company will ‘forward’ to Mooney this money. They will take it from 
their treasury, and put it in his hands. For what purpose must be elsewhere ascer- 
tained. It may characterize a gift ; it may be in anticipation of a debt to mature at 
a future time; it may characterize an act by which a consignee is put in funds for 
the managment of the business of the consignor, or any transaction by which an 
agent, through the use of money, is desired to promote the business of the employer. 
In other words, the use to which it is to be put will determine the nature and qualify 
the character of the advance. If to the use of the advance, it may be regarded as a 
gift or a loan according to circumstances, but if the advance is to be used in the 
business of the person making it, it could be regarded neither as a gift nor a loan.” 

The language which we have quoted is equally applicable to the case at bar. 
Reading that part of the contract covering this subject which has been quoted, we 
are convinced that the advances for general agency expense allowance, though pri- 
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marily to be paid out of the earnings of the business, if that was sufficient, were 
such as benefited the company generally, promoted its welfare, tended to increase its 
business, and, in the absence of some provision in the contract from which such 
intent can be clearly inferred, such as that such advances were distinctly for the 
benefit of the agent, they were not loans, created no personal liability on the part 
of the agent, and to the extent that they exceeded the earnings under the contract 
are not recoverable. 

The judgment of the trial court is therefore affirmed. 

Main, C. J., and Holcomb, Parker, and Mackintosh, JJ., concur. 
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FIRE 


FIRE ASS’N OF PHILADELPHIA v. ONEIDA COUNTY. MACARONI 
CO., INC. (No. 38.) 


(United States Circuit Court of Appeals, Second Circuit. November 5, 1923.) 
294 Federal Reporter, 633. 


1. INSURANCE— WHETHER INSURED’S OFFICERS SET FIRE HELD 
FOR JURY. 
In an action on policy of fire insurance, verdict of jury in favor of plaintiff on 
issue whether plaintiff's officers set the fire held not to be disturbed under the evidence 
(Vor other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—EVIDENCE AS TO DISCHARGE OF EMPLOYEES AD- 
MISSIBLE IN ACTION ON FIRE POLICY, WHERE DEFENSE INCEN- 
DIARISM. 

In action on fire policy, where it appeared fire was incendiary and during trial 
argument was advanced by defendant that some one must have set fire to the premi- 
ses, who was familiar with the layout of the plant and the means of gaining access 
thereto. it was proper to permit plaintiff to introduce evidence as to discharge of 
employees who went to work in other competing plants, to show that others were 
familiar with the plant. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

3. INSURANCE — EVIDENCE OF ADVICE TO INCREASE INSURANCE 
HELD ADMISSIBLE. 

In action on fire policy, where both parties agreed that the fire was incendiary, 
and defendant argued and attempted to show that the premises had been overinsured, 
it was competent for the plaintiff to argue and show, as tending to show good faith, 
that an insurance 2gent had advised increasing the insurance, and that it was on his 
urgent insistence that the insurance was placed. 

(For other cases. see Insurance, Dec. Dig. § 658.) 

Mayer, C. J., dissenting. 


In Error to the District Court of the United States for the Southern District 
of New York. 

Action by the Oneida County Macaroni Company, Inc., against the Fire Asso- 
ciation of Philadelphia. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

Writ of error to the United States District Court for the Northern District of 
New York. 

Ainsworth, Carlisle, Sullivan & Archibald, of Albany, N Y. (Charles B. Sulli- 
van, of Albany, N. Y., of counsel), for plaintiff in error. 

Fuller & Hubbard, of Utica, N. Y. (P. C. De Angelis, Moses G. Hubbard, Jr., 
and Gay H. Brown, all of Utica, N. Y., of counsel), for defendant in error. 

Before Rogers, Manton, and Mayer, C. JJ. 


Manton, C. J. The plaintiff in error insured the defendant in error, a maca- 
roni manufacturer having a factory in Utica, N. Y., against loss by fire on stock 
and machinery in its macaroni factory. This policy of insurance was for $10,000. 
The complaint sufficiently alleged the execution of the contract of insurance, the fire, 
and the loss, and pleaded the fact that a number of other insurance companies in- 
sured the premises and property of the defendant in error. It set forth compliance 
with all conditions precedent to the commencement of the action and alleged a loss 
as owing from the plaintiff in error of $4,570.17. The answer interposed admitted 
the issuance of a policy of insurance, the occurrence of the fire, the filing of proof 
of loss, and the nonpayment of the amount of loss as claimed. As a separate defense, 
the answer pleads that the fire in question was caused or resulted from the actual 
procurement of the defendant ‘in error. It sets forth other separate defenses of 
neglect on the part of the company in the maintenance of its fire prevention appa- 
ratus and thus seeks to avoid liability under the policy. 

[1] The fire occurred on Sunday morning, August 10, 1919, and both sides con- 
cede that it was incendiary in its origin. Inflammable liquid, thought to be kero- 
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sene oil, was poured on the floors and on the elevator doors. Doors were open, and 
held so by props. The sprinkler system was shut off, and the fire was started about 
6 o'clock in the morning after the night watchman had left. The identification of 
the person or persons who caused or procured the fire to be caused was put in issue 
on the trial by circumstantial evidence. An investigation was made by the police 
officials of the city of Utica, and apparently no clue was found to the perpetrators 
of the act. Employees of the National Board of Underwriters made an investigation, 
the result of which was testified to on the trial. The officers of the corporation con- 
sisted of the three Perretta brothers, and a fourth brother was a stockholder, as was 
one close business associate of the Perretta brothers. The corporation was organ- 
ized in May, 1917, for the purpose of conducting a macaroni factory, with a capi- 
talization of $36,000. Stock was issued for $12,000, the value of the factory prop- 
erty purchased, and $10,000 was paid in in cash. 

At the time of the fire, the factory was equipped with automatic sprinklers, but 
prior to the fire these had been impaired, apparently intentionally, so that the sprin- 
kler system could not be used. Investigations made reveal beyond question that the 
fire was of incendiary origin. The plaintiff in error, before the jury, sought to point 
out the officers of the corporation as the perpetrators of the crime; the theory being 
that the corporation had a motive in the destruction of the property. It was shown 
that cans which contained kerosene, and which were similar in type to those used 
by Rocco Perretta Company, of which the corporation’s president was a member, 
were found about the factory. This partnership dealt in the sale of kerosene at its 
place of business. The defendant in error, on the other hand, pointed out that cans 
of this type were in common use, and that may local grocery stores carried kerosene 
oil. It is pointed out, as a circumstance, that the hour at which the fire occurred 
was just after the watchman and engineer of the plant left, indicating the choice of 
a favorable hour to carry out the work of setting the factory on fire. Another cir- 
cumstance was that the officers and agents of the corporation had means of obtaining 
access to the premises. 

It is argued on behalf of the defendant in error that it was quite natural that 
they should have. An employee of the defendant in error was found trapped in the 
burning building when the firemen arrived, and he explained that he went there 
after the fire started for his watch, which he said was hanging on a post. On the 
other hand, the defendant in error offered testimony of a woman living in the 
neigbborhood, who said she was looking out of the window for the milkman, and 
that she saw an automobile drive away with four or five men, who came out of the 
macaroni factory. The dial of the watchman’s time clock was punched at 5:44 
a. m., and he said he did not punch the clock after 5 a. m., and that he left the 
factory at 5:40. From this circumstance, it is argued that the punching of the 
clock at 5:44 was obiously done for disproving defendant in error’s connection with 
the causing of the fire, by showing from the time clock dial, which the defendant in 
error had carefully preserved, that the building was under the care of its watchman 
until almost the very moment of the fire. The defendant in error answers that the 
watchman’s time clock has no evidentiary value, and was merely kept by it in its 
effort to preserve the records of the company. 


As a motive for the burning, the plaintiff in error say that the insurance ob- 
tained greatly exceeded the market value of the property and that the business had 
become unprofitable. It analyzes the figures and the books of the company in its 
endeavor to point out the unprofitable state of the business. It likewise points out 
that at the time of the fire large quantities of its macaroni had been removed to the 
Seneca Warchouse in the name of Rocco Perretta & Co. and Frank Rossa, another 
officer of the company. Both of these men were engaged in the retail sale of maca- 
roni, and it was abundantly shown that they were the two largest individual cus- 
tomers of the defendant in error, and had therefore frequently purchased and stored, 
in the Seneca Warehouse, large quantities of macaroni. The defendant in error 
points out that the fire insurance carried on the building was $40,000, and that its 
actual cash value, with proper reductions for depreciation, was appraised at $45,500. 
This appraisal was made under an agreement as provided in the policies of insur- 
ance covering the building, and the representatives, both of the insurance compa- 
nies covering the property and the defendant in error, participated in the appraisal. 
Actual reproduction value was given as over $58,800. The machinery and equipment 
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was covered for $35,000, and its value was fixed at $44,777.51. The stock was in- 
sured for $35,000, and up to'the time of the fire quantities of stock had been removed. 
Stock in the factory had a value of considerably over the amount of the insurance. 
Sales, however, of the stock on hand, had diminished the. quantity, so that it had a 
value of about $23,000 at the time of the fire. No effort was made to claim more 
than the actual loss of the stock. Thirty thousand dollars of insurance was carried 
on use and occupancy. 

The plaintiff in error claims that, had the fire actually destroyed the entire plant 
and the insurance been collected, the defendant in error would have profited by the 
fire. On the other hand, it is pointed out by the defendant in error that, if totally 
destroyed, there would have been a loss of over $15,000. On this proof, the trial 
judge submitted the issue to the jury as a question of fact whether or not the de- 
fendant in error, acting through its officers, had caused or procured to be caused the 
fire in question. The verdict of the jury resolving the question in favor of the 
defendant in error, we must accept, and, unless there be errors of law, the judg- 
ment must be affirmed. 

Upon this writ of error it is argued that error was committed by counsel for 
the defendant in error making prejudical statements before the jury and in offering 
evidence regarding “black hand” activities. One Ryan, who investigated the cause 
of the fire on behalf of the National Underwriting Company, of which the plaintiff 
in error was a member, gave testimony as to conditions about the factory, all pointing 
to the fire being of incendiary origin, and further he testified to his activities with 
the police department and his reports to them, all of which indicated his efforts to 
detect the perpetrator of the crime. Counsel upon cross-examination, endeavored to 
interrogate the witness as to whether Rocco Perretta’s store had been fired by black 
handers, and whether he had investigated the claim that the front veranda of Rocco 
Perretta’s house had been blown away with a bomb, or whether he had heard that 
a certain individual had been convicted and sentenced to prison for writing black 
hand letters to Rocco Perretta 

Objections to this line of inquiry were sustained, but it is insisted that there was 
a persistent effort to influence the minds of the jury, when counsel knew that such 
evidence would not be admitted; that is to say, that Rocco Perretta, the president of 
the corporation, was marked by black handers and that because of malice toward him 
the property was destroyed by fire. It was proper to interrogate Ryan as to the 
extent of his investigations. Such testimony bore upon, not only the credence that 
should be given thereto, but the truth or falsity of the statement of facts, which his 
direct testimony portrayed. The only effect of the evidence offered and rejected 
would be to show that parties other than the defendant in error had a motive to 
cause this fire. The reason for rejecting the testimony, as given by the trial judge, 
seems to be that it was immaterial as bearing upon the origin of the fire, and not 
closely enough connected thereto. The trial court did exclude all testimony that bore 
upon the subject of black hand activities, and specifically directed the jury to disre- 
gard the offer of such testimony as made by the defendant in error. 

There is authority for the proposition that the defendant in error may offer 
evidence, direct or circumstantial, to refute the charge that the insured wrongfiully 
or willfully caused the destruction of his property. Klein v. Franklin Ins. Co., 13 
Pa., 247; Orient Ins. Co. v. Moffatt, 15 Tex. Civ. App. 385, 39 S. W. 1013. And 
testimony that the defendant has made strenuous efforts to convict a plaintiff of arson 
may be admissible on his behalf. Phoenix Assurance Co. v. Stenson (Tex. Civ. App.) 
63 S. W. 542. When the discussion occurred as to the admissibility of a black hand 
letter said to have been received by Perretta, the court excused the jurors, and the 
discussion as to its admissibility took place in their absence. After the jurors re- 
turned, the letter was excluded. In excluding the testimony, the court apparently 
was influenced by the authority of the Appellate Division of the Supreme Court of 
the state of New York in a suit against another insurance company arising out of 
this fire. There a judgment for the defendant in error was reversed “on the ground 
that the evidence in regard to the black hand transaction was improperly received, and 
that it, in connection with the remarks made in the presence of the jury, constituted 
error requiring reversal.” Oneida County Macaroni Co. v. Newark Fire Ins. Co., 
200 App. Div. 853, 191 N. Y. Supp. 942. 

[2-4] We need not now discuss the admissibility of this testimony. It is suf- 
ficient to say that it was excluded when offered, and the jurv was cautioned not to 
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be influenced by the offer of the testimony. As a general rule, in cases not deter- 
mined by a single central fact, the parties should be permitted to offer all their evi- 
dence before submitting to a ruling of the court on its sufficiency. Eckes v. Stetler, 
98 App. Div. 76, 90 N. Ys Supp. 473; Garrison v. McCullough, 28 App. Div. 467, 
51 N. Y. Supp. 128. To ask questions in good faith, the purpose of which is debat- 
able, is not reversible error. Young v. Fox, 26 App. Div. 264, 49 N. Y. Supp. 634. 
To do so will not authorize a trial court to withdraw the case from the jury or 
dismiss the action. Of course, counsel should not offer, in the presence of the jury, 
testimony which he knows is incompetent, and it is wholly improper for him to per- 
sist in asking a question which has been excluded, unless the question is excluded as 
being out of time. It is harmless error,-where the evidence is excluded. During 
the trial, we think counsel did not unduly persist in interrogating the witness on 
the same subject-matter, and he is not chargeable with misconduct in attempting to 
get improper testimony before the jury. It is only where the questions propounded 
and persisted in convey to the jury improper information, which tends to render the 
trial unfair, that the question alone is a ground for reversal. 


[5] So it is not a reversible error to permit counsel in his opening statement 
to state that he will prove matters which are excluded when offered in evidence, or 
to state in good faith what he could prove by the questions propounded to witnesses, 
which questions the witnesses were not permitted to answer; the jury being instruct- 
ed to disregard the offer. Where as here, it is conceded that the fire was of in- 
cendiary origin, and an effort was made to fix responsibility therefor upon the 
officers of the defendant in error, it was not prejudicial to permit the officers to at- 
tempt to show that some one else had a motive and desire to destroy the factory. 
particularly since that testimony was excluded, and the jury cautioned to disregard 
the effort to prove it. 


Error is further assigned for attempting to interrogate the witness Ryan as to 
whether he recommended arrests in arson cases, and whether the witnesses had heard 
of a fire being started by competitors, and whether he had ever investigated to find 
out if Rocco Perretta had been convicted of a crime, and whether he had looked up 
the reputation of Rocco Perretta, Frank Rossa, and John Perretta; whether any of 
these men had been convicted of crime; whether the witness had ever sworn out a 
warrant for Charlie Chaplin, or had ever requested anybody to swear out an informa- 
tion for his arrest; whether the witness had found out or investigated whether Per- 
retta’s store had been fired by black handers ; whether he had heard or investigated that 
the front veranda of Perretta’s house had been blown away with a bomb; whether he 
had heard that an individual had been convicted and sent to prison for writing black 
hand letters to Rocco Perretta or whether the witness had ever presented the matter 
of the defendant in error’s fire to the grand jury. Answers to these inquires were 
excluded. In its answer and at the trial, the plaintiff in error charged the officers 
of this corporation with burning the building, which, under the state Criminal Code, 
is arson. Ryan investigated for the association of which the plaintiff in error was 
a member, and testified to his activities and his assistance and report to the municipal 
police. 

[6, 7] If the questions asked be inadmissible, we cannot say that counsel did not 
act in good faith in interrogating as to arrests and convictions of the officers of the 
corporation. If, within the rule laid down by the trial judge, this evidence was in- 
admissible, the plaintiff in error was accorded full protection by its exclusion and by 
the direction of the court to disregard the effort to interrogate along this line. Again 
we may say that Ryan’s interests in the controversy— it matters not by whom he 
was employed—were all matters as to which he might be interrogated, in assisting 
the jury in determining the credence to be given to his testimony and the truth or 
falsity of his statements. 


[8, 9] Error is assigned irf the receipt in evidence of the testimony of Rocco 
Perretta called by the defendant in error which in effect stated his age, the time of 
his arrival in the country, his career showing that he worked in mills, as a boot- 
black, clerk in a country store, post office official, member of the Child Welfare 
Board, and director of a civic organization within the county. Matters of a preli- 
minary character, addressed to the witness pertaining to the subject-matter of this 
line of inquiry, rests largely within the discretion of the trial judge. He has a right 
to determine the order in which the evidence shall be introduced by the parties, the 
time and mode of examining the witness, the form and propriety of the questions, 
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the manner in which the questions may be put, and the extent to which the witness 
may be examined, especially with respect to collateral matters. It was proper that 
the jury should know who the witness is, and where he is from, and such other 
matters personal to him as will enable the jury to appreciate his character and form 
a just estimate of the value of his testimony. Questions which may not be relevant 
are allowable, if no harm be done. Questions as to age, residence, conditions in 
life, employment, and activities are directed toward aiding the jury in setting a 
proper estimate on the testimony of'the witness and oftentimes to explain his con- 
nection with the case. We find no error in the exercise of this discretion. 

[10] Error is assigned to the admission of evidence offered by the plaintiff in 
error to the effect that some Sicilian employees of the defendant in error had been 
discharged and worked for other maracomi factories, and in permitting the testi- 
mony of George Perretta, in substance, that competing maraconi manufacturers in 
Utica went out of business, and that there was price cutting and competition in the 
macaroni business preceding the fire. During the course of the trial, the argument 
was advanced by the plaintiff in error that some one must have set fire to the pre- 
mises who was sufficiently familiar with the layout of the plant and the means of 
gaining access thereto. The evidence as to discharged employees was offered to 
show that others were familiar with or had equal knowledge as to these matters and 
that they were working for competing marcaroni companies in Utica, who were en- 
gaged in keen competition. In Worth v. Chicago, M. & St. Paul Ry. Co. (C. C.) 
51 Fed. 171, in an action brought for personal injuries by a passenger caused by the 
derailing of a car, evidence tending to show that the derailment was caused by a tie 
in the frog of a switch was offered and that shortly before the accident, four per- 
sons were seen upon the track in close proximity, who seemed to avoid other per- 
sons walking along the track. Evidence was further offered to show that there was 
a camp nearby, where persons were who had been employed in the repairing of the 
tracks, but who had been discharged, which might have caused ill feeling. It was 
held that it was competent to prove the presence of this gang and that shortly before 
some made threats against the company and that one of them said he could ditch 
the train. This testimony offered on behalf of the defendant in error was a cir- 
cumstance which the jury might consider. Indeed, it is from circumstances such as 
these that plaintiff in error sought to have the inference drawn that the defendant 
in error had caused the fire. The motive of a third person as evidence is perhaps 
of not such value as a threat, but the courts are inclined to receive it. There is no 
reason for requiring that it be coupled with other evidence known to make it ad- 
missible. Wigmore on Evidence, § 141. 

[11] Error is assigned in the admission of evidence of one Doyle, an insurance 
agent, who placed the insurance on the building in question, to the effect that he ad- 
vised the defendant in error to increase this insurance on the building some time 
before the fire. The plaintiff in error argued on the trial, and attempted to show, 
that the premises had been overinsured. It was competent for the defendant in er- 
ror to answer this claim and argument by showing that an insurance agent had ad- 
vised increasing the insurance, and it was upon his urgent insistence that the insur- 
ance was placed. It tended to show the good faith of placing the additional insur- 
ance. 

The claim is advanced that the loss was appraised after taking into considera- 
tion the inventory made January 1, 1919, adding thereto such purchases are were 
made, and deducting therefrom the sales made; the claim being that there was no 
proper proof of the correctness of the inventory. One of the Perrettas testified 
that the inventory was taken under his personal supervision, and he checked up the 
items, and that he knew of his own knowledge such inventory was correct. We find 
nothing justifying the claim of error in the receipt of evidence tending to prove the 
loss. 

We find no exception to the remarks of counsel in the summation which now 
require a reversal for their unfair and prejudicial character. We think that counsel 
might have kept within more appropriate restraint in his remarks. The court cau- 
tioned the jury to be guided by the evidence, and not the remarks of counsel. 
Forensic ardor, bringing forth in extemporaneous and animated argument phrases 
such as are found in this summation, do not amount to error of law; but, if any- 
thing, error of judgment of trial counsel, and a subsequent marring of the victory. 

We find no error requiring a reversal of the judgment. 

Judgment affirmed. 
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Mayer, C. J. I dissent, because I think the defendant did not have a fair trial. 
The constant repetition by trial attorney for plaintiff of questions to which objec- 
tion was made and sustained constituted error. This is particularly true in respect 
of the effort to interject the theory that the fire was due to so-called black hand 
enemies of plaintiff, when there was not a particle of admissible testimony to sus- 
tain this theory. I think this record shows plainly that it was the deliberate intention 
of the trial attorney of plaintiff to lead the jury away, from the true issues and to 
create an entirely wrong impression as to the cause of the fire. 

In such circumstances, the trial judge is confronted with a difficult problem. 
He usually realizes the lost time and expense occasioned by the withdrawal of a 
juror, and he usually attempts, as was done in this case, to cure the situation by 
careful and earnest instructions to the jury to disregard the irrelevant matters which 
the trial attorney drags into the case. In the case at bar I think the efforts of the 
trial judge did not succeed in correcting the injury done, and I feel that, although 
this case has been much litigated, it is far better to have another trial, so that lay- 
men realize that the courts seek to assure justice, and do not permit a jury verdict, 
extracted by unfair methods to stand unassailed. 

I vote to reverse. 

me 


LIVERPOOL & LONDON & GLOBE INS. CO., Limitep, v. McCree. 
(6 Div. 954.) 
(Supreme Court of Alabama. Jan. 17, 1924.) 
98 Southern Reporter, 880. 

3. INSURANCE—NOT NECESSARY THAT PLEA NEGATIVE GIVING OF 
EXTENSION OF TIME FOR GIVING REPORT ON FIRE. 

In action to recover value of cotton alleged to have beén insured against loss by 
fire, pleas in abatement reciting that if fire occurred, insured, within 60 days there- 
after, unless such time was extended in writing by insurer, should have rendered 
statement to insurer regarding such fire, were sufficient w ithout negativing the giving 
of an extension of time for the required reports. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

INSURANCE—DEFENDANT MAY BY DEMURRER INSIST THAT IT BE 

[INFORMED AS TO NATURE OF CONTRACT SUED ON. 

In action to recover for value of cotton alleged to have been insured against loss 
or injury by fire, defendant by demurrer had right to insist that it be informed in the 
complaint as to whether the contract of insurance was verbal or written. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

5. INSURANCE—COUNT ON “POLICY OF INSURANCE” IMPUTES A 
WRITTEN POLICY. 

A count on a policy of insurance imputes that the contract of insurance was in 
writing and founded on a valuable consideration. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

6. INSURANCE — AGREEMENT FOR POLICY TO BE SUBSEQUENTLY 
WRITTEN UP PRESUMED TO CONTEMPLATE USUAL CONDITIONS 
AND LIMITATIONS. 

An agreement for policy to be subsequently written up and delivered will be pre- 
sumed, in absence of stipulations to the contrary to contemplate such form of policy 
containing conditions and limitations as are usual for insurer to issue or in policies 
previously used by the parties. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

7. INSURANCE — CONTRACTS OF INSURANCE SIMILAR TO OTHER 
CONTRACTS. 

Insurance contracts do not differ as to fundamental requirements from other 
contracts; the minds of the parties must meet in regard to essential parts of the 
agreement, whether the contract be written or oral. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

8. INSURANCE—ORAL CONTRACTS SUSTAINED. 

The power to make oral contracts of insurance as well as agreements to insure 
is sustained in this jurisdiction. 

(For other cases, see Insurance, Dec. Dig. §§ 128[1], 131[1].) 
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9. INSURANCE—NOTICE; DEMURRERS IMPROPERLY SUSTAINED TO 

PLEAS SETTING UP LACK OF NOTICE OF LOSS. 

In action to recover value of cotton alleged to have been insured against loss or 
injury by fire, demurrers were improperly sustained to pleas setting up lack of no- 
tice to insurer of such loss. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 
Action by J. M. McCree against the Liverpool & London & Globe Insurance 


Company, Limited. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


Counts 1 and 2 of the complaint are as follows: 

“(1) Plaintiff claims of the defendant the sum of thirty-five hundred dollars 
($3500.00) with interest thereon as damages for the value of certain cotton in bales, 
contained in the Dadeville Union Ware House at Dadeville, Alabama, which the de- 
fendant on, to wit, the 11th day of June, 1919, insured against loss or injury by 
fire or other perils for the term of six months, which property was wholly destroyed 
by fire, on, to wit, the 27th day of September, 1919, and of which the defendant had 
had notice. 

(2) The plaintiff claims of the defendant twenty-five hundred dollars ($2500.- 
00) with interest thereon, the value of a certain lot of cotton, which the defendant 
on, to wit, the 11th day of June, 1919, insured against loss or injury by fire for the 
term of six months, which cotton was wholly destroyed by fire on, to wit, the 27th 
day of September, 1919, and of which the defendant had had notice.” 

Pleas 2, 5, and 10 set up the provision of the contract sued on that, “if fire oc- 
curs, the insured shall give immediate notice of any loss thereby in writing to this 
company,” etc.; and it is alleged that plaintiff did not give immediate notice of the 
loss here complained of in writing to this company, after the loss occurred. 


Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 
Black, Harris & Foster, of Birmingham, for appellee. 


Tuomas, J. The complaint, in two counts, is to recover damages for the value 
of cotton which defendant is alleged to have insured against loss or injury by fire, 
and which is alleged to have received damage by fire, within the period fixed in the 
contract of insurance. 

The record shows that “demurrers to defendant’s plea in abatement are” sus- 
tained, though no such demurrer is shown by the record; the demurrers sustained 
in the record are to the pleas in bar to the suit. (Italics supplied.) Defendant 
then pleaded in bar and attempted to set up the failure to furnish proof of loss, as 
contemplated in the alleged contract of insurance. These pleas were numbered 1 to 
9, inclusive. Demurrers were sustained to pleas 2, 3, 5, and 8 and overruled as to 
plea 7. To the amended pleas 10 and 11 demurrers were sustained. The trial was 
had on counts 1 and 2 and pleas 1, 7, and 9, denying the existence of a binding con- 
tract to insure. 

, 2] If demurrer had been overruled to defendant’s “plea in abatement,” the 
absence of that demurrer from the record proper would prevent a review by - 
court of the ruling thereon. Holley v. Coffee, 123 Ala. 406, 26 South. 239; J. 
Carland & Co. v. Burke, 197 Ala. 435, 73 South. 10; Wade v. State, 170 Ala. 32. 54 
South. 171; Moss v. State, 16 Ala. App. 34 75 South. 179. This is not the rule 
where demurrer is sustained. As to such ruling, in the absence of demurrer, we have 
to search that pleading to ascertain if a tenable ground of demurrer exists. Ric- 
hardson v. Mertins, 175 Ala. 309, 57 South. 720; Leverett v. Garland, 206 Ala. 556, 
90 South. 343; Vogler v. Manson, 200 Ala. 351, 76 South. 117. 

Decisions that are said to shed light on this question are O’Neal v. Simonton, 
109 Ala. 369, 19 Sovth. 8; Hobbie & Teague v. Andrews, 111 Ala. 176, 19 South. 974; 
Burgess & Co. v. Martin, 111 Ala. 656, 20 South. 506. These cases were subject 
to the rule requiring of counsel an abstract of the record. In the case of Rosenberg 
v. Claflin Co., 95 Ala. 249, 10 South. 521, the ruling, it was declared, if error. was 
without injury. Collins v. A. G. S. R. Co. 104 Ala. 390, 16 South. 140; Jones’ 
Adm'r v. A. M. R. Co., 107 Ala. 400, 18 South. 30; Horan v. Gray & Dudley Hdw. 
Co., 159 Ala. 159, 48 South. 1029; Vogler v. Manson, 200 Ala. 351, 76 South. 117. 
In Park v. Lide, 90 Ala. 246, 7 South. 805, the docket memorandum of the chancel- 
lor, “demurrer dverruled,” was not embraced in the formal decree. So of Sivoly v. 
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Scott, 56 Ala. 555, and Alabama Power Co. v. Fergusen, 205 Ala. 204, 87 South. 796. 
These authorities have no application to the question before us. 

The case of L. & N. R. R. Co. v. McCool, 167 Ala. 644, 52 South. 656, contains 
the recital ; 

“There are no demurrers assailing pleas 3 and 4, set out in the transcript. Hence, 
assignments predicated on these rulings cannot be reviewed. * * * We are, 
hence, remitted to a consideration of the propriety of the action of the court in sus- 
taining demurrers to plea 2.” (Italics supplied.) 

In the later case of Merrill v. Sheffield Co., 169 Ala. 242, 254, 53 South. 219, 223, 
is this statement : 

“The demurrer to count 10 is not set out in the record; hence the court cannot 
be placed in error for sustaining it. The count is evidently defective and repugnant,” 
etc. (Italics supplied.) 

Thus did this court search the count for a tenable ground for the sustaining of 
the demurrer, and the presumption was indulged that the ruling would be rested on 
such tenable ground if it existed. 

[3] The two pleas in abatement recite: 

This cause should abate and be dismissed out of this honorable court, for that, 
in the policy of insurance sued on in this cause it is covenanted and agreed that: 

“‘If fire occur the insured * * * within sixty days after the fire, unless such 
time is extended in writing by this company, shall render a statement to this com- 
pany signed and sworn to by said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the interest of the insured and of all 
others in the property; the cash value of each item thereof and the amount of loss 
thereon; all incumbrances thereon; all other insurance, whether valid or not, cov- 
ering any of said property; and a copy of all the descriptions and schedules in all 
policies; any changes in the title, use, occupation, location, possession or exposures 
of said property since the issuing of this policy; by whom and for what purpose any 
building herein described and the several parts thereof were occupied at the time of 
fire. mae 

It was not necessary that the pleas negative the giving of an extension of time 
for the required reports. It is shown in the minute entry that— 

“The plaintiff's demurrers to defendant’s pleas in abatement are by the court 
heard and considered, whereupon it is ordered and adjudged by the court that said 
demurrers be and they are hereby sustained.” (Italics supplied.) 

The fair interpretation of the words in which the judgment entry is expressed 
made plain the fact that there was a specific ruling upon demurrer to each of the 
pleas in abatement, and the cases of Berger v. Dempster, 204 Ala. 305, 85 South. 
392, Sims v. Ala. Water Co:, 205 Ala. 378, 381, 87 South. 688, Alabama Power Co. 
v. Fergusen, 205 Ala: 204, 87 South: 796, and Alabama Chemical Co. v. Niles, 156 
Ala. 298, 303, 47 South. 239, are without application. The demurrers are stated in 
the plural, and “are * * * overruled.” (Italics supplied.) The reasonable in- 
terpretation thereof is that such were the respective rulings as to each of the pleas 
in abatement. We cannot say the said rulings are brought within the purview of 
Best Park & Amusement Co. v. Rollins, 192 Ala. 534, 68 South. 417, Ann. Cas. 1917D, 
929; Henderson v: T. C. I. Co., 190 Ala. 126, 67 South. 414; Sov. Camp. v. Ward, 
201 Ala. 446, 78 South. 824; Shelby Iron Co. v. Bierly, 202 Ala. 422, 80 South +06 
The certificate in evidence, and certified to this court for inspection, was a copy of 
the agent’s account of insurance and a part thereof. and was not the completed con- 
tract of insurance, the terms and conditions of which are in the certificate referred 
to as “open policy A” which is “issued,” etc. The pleas appear to be in bar to the 
action. 

(4. 5] The overruling of demurrers to counts 1 and 2 is assigned as error. It is 
insisted that the counts follow the language of the Code, with the omission of the 
averment “and other perils in the policy of insurance mentioned.” The defendant 
had the right by demurrer to insist that it be informed in said pleadings whether the 
contract of insurance was verbal or written. The words “policy of insurance” were 
not used in these counts. These words have a well-defined meaning (B. R. L. & P. 
Co. v. Littleton, 201 Ala. 141, 77 South. 565; Prudential Casualty Co. v. Kerr, 202 
Ala. 259, 80 South. 97; Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 150, 82 
South. 175), and if they had been in the counts would have imputed that the con- 
tract of insurance was in writing and founded on a valuable consideration. If the 
insurance was verbal, or if the suit was on a contract to insure, the consideration was 
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necessary to be averred, if insisted upon by demurrer. Cherokee Life Ins. Co. v. 
Brannum, 203 Ala. 145, 82 South. 175; Prudential Casualty Co. v. Kerr, supra. The 
seventh ground of demurrer challenged the sufficiency of the several counts in fail- 
ing to allege that the suit was founded upon a “policy of insurance,” or, if not, upon 
an agreement to insure or on parol insurance that was rested upon a consideration 
passing from plaintiff to defendant under said contract. B. R. L. & P. Co. v. Lips- 
comb, 198 Ala. 653, 73 South. 962., In the cases of Liverpool & London & Globe Ins 
Co. v. Lowe, 208 Ala. 12, 93 South. 765, and Royal Exch. Assur. of London v. 
Alman, 202 Ala. 374, 80 South. 456, and 206 Ala. 45, 89 South. 76, the complaints 
were not challenged by like grounds of demurrer. 

[6] Assignments of error challenge the sustaining of demurrers to pleas in bar, 
numbered 2, 5, and 10. In Central Ins. Co. v. Oates, 86 Ala. 558, 6 South. 83, 11 
Am. St. Rep. 67, the provision for notice sought to be set up by the pleas was con- 
sidered, and it was held to be an essential prerequisite to the right of recovery by 
the assured, unless such compliance is waived by the insurer, to give “immediate no- 
notice” of the loss by fire. And pleas 3, 6, and 11 set out the provisions of the insur- 
ance relied on and denied compliance therewith by plaintiff. Fire Insurance Compa- 
nies v. Felrath, 77 Ala. 194, 54 Am. Rep. 58; Feibelman v. Manchester Fire Assur. 
Co., 108 Ala. 180, 202, 19 South. 540. There is no difficulty as to the stipulations of 
the policy to be subsequently written up and delivered; ‘‘it will be presumed (in the 
absence: of stipulations to the contrary ) that the parties contemplated such form of 
policy containing such conditions and limitations as are usual in such cases” for the 
insurer to issue at the time or “in policies previously used by the parties.” Hartford 
Fire Ins. Co. v. King, 106 Ala. 519, 523, 524, 17 South. 707; Comm. Fire Ins. Co. v. 
Morris & Co., 105 Ala. 498, 506, 18 South. 34; Stephenson v. Allison, 165 Ala. 238, 
239, 51 South. 622, 138 Am. St. Rep. 26; Eames v. Home Ins. Co., 94 U. S. 621, 629, 
24 L. Ed. 298, 301; Joyce on Insurance, p. 182, § 64; 1 May on Insurance (4th Ed.) 
§ 59; 1 Cooley’ s Briefs, p. 374; 14 R. C. L. 882; 26 C. J. p. 50, § 38. 

(7, 8] An insurance contract does not differ, as to its fundamental requirements, 
from other contracts; the minds of the parties must meet in regard to the essential 
parts of the agreement, whether the contract he written or oral. The power to make 
(1) oral contracts of insurance as well as (2) agreements to insure is sustained in 
this jurisdiction. Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 South. 175: 
Royal Exch. Assur. of London v. Almon, 202 Ala. 374, 376, 80 South. 456; Insurance 
Co. of North America v. Williams, 200 Ala. 681, 687, 688, 77 South. 159; Sun Ins 
Office of London v. Mitchell, 186 Ala. 420, 65 South. 143; Hartford Fire Ins. Co. v 
King, 106 Ala. 519, 17 South. 707; Home Ins. Co. v. Adler, 77 Ala. 242; Ala. Gold 
Life Ins. Co. v. Mayes, 61 Ala. 163; Mobile, etc., Ins. Co. v. McMillan & Son, 31 
Ala. 711. In Commercial Fire Ins. Co. v. Morris & Co., 105 Ala. 498, 506, 18 South 
34, 36, it is said: 

“Where, however, there exists a contract of insurance, not expired, and there 
is an agreement between the parties to renew the policy, and no change is suggested 
or agreed upon, it will be implied that the renewal contract included and adopts all 
the provisions of the existing contract of insurance. Such a contract is complete in 
all respects, and upon failure to comply with the agreement, the party offending 
may be compelled, by bill in equity, specifically to perform the agreement, or held 
liable in a court of law for damages, resulting from a breach of the agreement. 
Mobile Marine Dock & Mut. Ins. Co. v. McMillan & Sons, 31 Ala. 711, supra; Home 
Ins. Co. v. Adler, 71 Ala. 524; Ala. Gold Life Ins. Co. v. Mayes, 61 Ala. 163, supra; 
9 How. (U. S.) supra, p. 405 ; Lancaster Mills v. Merchants Ins. Co., 89 Tenn. 1, 
supra.’ 


[9] Demurrers were improperly sustained to said om in bar. The suit in Blum- 
berg Shoe Co. v. Phoenix Assur. Co., 203 Ala. 551, 84 South. 763, sought to recover 
the statutory penalty ; those were pleas in abatement, and held not to be subject to de- 
murrer directed thereto. 

It is unnecessary to discuss other questions raised, since the same may not occur 
on another trial. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 


50——Vol. LXII, 
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NATIONAL UNION FIRE INS. CO. v. WRIGHT. (No. 123.) 
(Supreme Court of Arkansas. Jan. 28, 1924.) 
257 Southwestern Reporter, 753. 

1. INSURANCE — WHETHER INSURER’S AGENT AGREED .TO CARRY 
PREMIUM CHECK AND REMITTED INSURER’S PORTION OF PRE. 
MIUM HELD PROPERLY SUBMITTED TO JURY. 

Whether msurer’s agent agreed to carry a check given by insured with a note in 
payment of the premium, until insured had deposited enough money to cover it, and 
remitted to insurer its portion of the premium, held properly submitted to the jury, 
though the polity provided that no recovery could be had for loss occurring while 
any part of the premium was unpaid. 

(For, other cases, see Insurance Dec. Dig. § 668[8].) 
2. INSURANCE — FAILURE TO REISSUE POLICY COVERING UNSOLD 

PERSONALTY HELD WAIVER OF FORFEITURE FOR SALE. 

Failure of insurer’s agent to reissue a policy covering unsold personalty remaining 
in insured buildings after insured’s sale of the latter on the ground that it was still 
covered by the policy held a waiver of a provision forfeiting the policy in case of a 
sale. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

3. INSURANCE—NEGOTIATIONS FOR ADJUSTMENT OR OTHER ACTS 
LEADING INSURED TO BELIEVE PROOF OF LOSS WILL NOT BE 
REQUIRED WAIVES COMPLIANCE WITH REQUIREMENT. 

If insurer’s authorized agent, within the time specified for making proof of loss, 
enters into negotiations to adjust the loss, or otherwise treats such requirement as 
having been complied with or waived, and leads insured to believe that such proof 
will not be required, or that notice given or action taken by him will be treated as a 
compliance with the requirement, insurer cannot defend a suit on the policy on the 
ground that proof of loss was not furnished. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

4. INSURANCE—PROOF OF LOSS HELD NOT WAIVED BY AJUSTER’S 
INVESTIGATION. 

An investigation of a fire loss by insurer's adjuster, within the time for making 
proof of loss, but without insured’s knowledge of his visit, ield not a waiver of such 
requirement. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Action by Jesse Wright against the National Union Fire Insurance Company. 
Judgment for plaintiff and defendant appeals. Reversed and remanded. 

F. G. Taylor, of Corning, for appellant. 

Oliver & Oliver, of Corning, for appellee. 


Situ, J. On September 19, 1921, appellee was the owner of a 40-acre tract of 
land, on which there were a barn and certain other buildings. On the date mentioned 
the appellant insurance company issued to appellee its policy of insurance, by which 
it insured said buildings and certain corn and hay and seed stored therein. The pol- 
icy specified the amount of insurance upon the buildings and upon the agricultural 
products separately. About the time the policy was issued and delivered appellee 
sold the land, but he remained in possession of the premises after the delivery of the 
deed. He did not sell the hay, etc., but it was all destroyed in a fire which con- 
sumed the barn. Suit was brought to recover the insurance on the personal property, 
and the insurance company answered and denied liability on three grounds: (1) 
That the premium had not been paid; (2) that the policy was canceled by the sale; 
(3) that no proof of loss was made as required by the policy. 

Appellee testified that Stephens, the company’s agent, applied to him to take out 
the policy sued on, but he explained to Stephens, that he did not, at the 
time, have the money to pay the premium; that Stephens told him it would be all 
right, and could be arranged by appellee giving a check for $15 of the premium, and 
a note for the balance. Stephens was advised that appellee did not have sufficient 
money in the bank to pay the check at the time it was drawn. but Stephens agreed to 
carry the check as a cash payment for a few days until appellee had deposited in the 
bank against which the check was drawn enough money to pay the check on presenta- 
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tion. Appellee testified that Stephens told him he would remit the company its por- 
tion of the premium, and that he later told him that he had done so. The application 
showed a cash payment of $15, this being the amount of the check. 

The deposition of the company’s service manager at Memphis. Tenn. through 
whose hands the transaction passed, and who acted for the company in the matter, 
was taken. and he was asked to attach the letter of Stephens to the company which 
accompanied the application; but it was not done, and no explanation of the failure 
to do so was made. It is insisted that, if this letter had been exhibited. it would have 
appeared that Stephens did, in fact, remit the premium to the company, less his 
agent’s commission, as Stephens had told appellee he had done. Appellee further tes- 
tified that he promised to pay the check on a designated Saturday, but the fire oc- 
curred the Friday ——— 

Stephens testified that he accepted the check as a cash payment, and presented it 
at the bank for payment, but payment was refused because appellee did not have 
sufficient funds in the bank, and that he called upon appellee to redeem the check, 
and he never at any time agreed to carry it for appellee; and he denied having re- 
mitted the company its portion of the premium. 

[1] This issue of fact was submitted to the jury under instructions which, in ef- 
fect. told the jury that no recovery could be had because of the failure to pay the 
premium unless the facts were found to be as stated by appellee. The company in- 
sists, however, that this issue should not have been submitted to the jury, and that 
a verdict should have been directed in its favor because the check had not in fact 
been paid, and the policy provided that no recovery could be had thereon if any loss 
occurred during the time any part of the premium was due and unpaid. Appellant 
cites several cases from this court in which this provision of a policy has been up- 
held. But, if appellee’s version of the matter is accepted, the premium had been paid. 
The check was payment thereof. Stephens had authority to issue policies, to collect 
premiums, and to issue receipts therefor, and, if he, in fact, accepted the check as a 
cash payment, with an agreement to treat the same as cash for a definite time, there 
would have been no default in payment of the premium until appellee had failed to 
redeem the check; and especially is this true if Stephens did, in fact, remit to the 
company its part of the premium. Home Life & Accident Co. v. Haskins, 156 Ark 
77, 245 S. W. 181; Robnett v. Cottom States Life Ins. Ca, 148 Ark. 199, 230 S. W. 
257: Hutchins v. Globe Life Ins. Co., 126 Ark. 360, 190 S. W. 446. 

[2] Upon the proposition that the policy was canceled by the sale of the land, 
the testimony is as follows: Appellee testified that when he made the sale he advised 
Stephens of that fact, and stated to him that, if the policy was not good as to the un- 
. sold personal property, he wanted the policy rewritten to cover the personal property. 
Stephens told appellee that one of the company’s general agents was in town, and the 
matter would be submitted to him. This was done, and the general agent was told 
by Stephens that the premium had been paid in cash and by a note for a year, and the 
general agent advised—and Stephens concurred in the view—that the policy was in 
effect as to the personal property inasmuch as appellee was in possession of it, but 
this agent and Stephens told appellee that if they found they were mistaken a new 
policy would be issued covering the personal property, and appellee heard nothing 
further about the new policy. 

If this testimony is true—and its truth was submitted to the jury upon conflicting 
testimony—the company will be held to have waived the provision of the policy for- 
feiting it in case of sale. There had been no sale of the property on which appellee 
sought to collect the insurance, and the conduct of the agent who issued the policy 
and who had the authority to reissue one on the personal property alone, in view of 
the jury’s verdict, constituted a waiver. 

This court had held that the requirements of a fire insurance policy in regard to- 
the unconditional ownership and change of ownership of the insured property may be 
waived by the company, and will be held to be waived when its agent who issued the 
policy knew, at the time of its issuance, that the insured’s interest was not sole and 
unconditional. Georgia Home Ins. Co. v. Bennett, 134 Ark. 52, 203 S. W. 279; West- 
chester Fire Ins. Co. v. Smith, 128 Ark. 92, 193 S. W. 275; Queen of Ark. Ins. Co. 
v. Taylor, 100 Ark. 9, 138 S. W. 990; Hartford Fire Ins. Co. v. Enoch, 79 Ark. 475, 
96 S. W. 393; Security Mutual Ins. Co. v. Woodson, 79 Ark. 266, 95 S. W. 481, 116 
Am. St. Rep. 75. 

So, here, the failure of Stephens to reissue a policy covering the unsold personal 
property only, because that property was covered by the outstanding policy, is, in ef- 
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fect, a waiver of the forfeiture which the company might otherwise have asserted. 

On the question of the proof of loss, appellee testified -that immediately after the 
fire he notified Stephens of the loss, who stated to him that he would later notify the 
company of the loss, and still later that he had notified the company of the loss. 
This statement Stephens denied. It is not contended that proof of loss was otherwise 
made. We have held that a local agent, such as Stephens was shown to be, has au- 
thority to waive proof of loss. National Union Fite Ins. Co. v. Crabtree, 151 Ark. 
561, 237 S. W. 97; Citizens’ Fire Ins. Co. v. Lord, 100 Ark. 212, 139 S. W. 1114. But 
the case was not submitted to the jury on the question of the notice of the loss to 
Stephens and a waiver of proof by him. That question was eliminated from the case 
by the court on another theory, which was presented in an instructicn numbered 2, 
reading as follows: 

“(2) The court tells you now that the first objection is not well taken—that is, 
as to the proof of loss—for the reason that the proof discloses that the defendant, af- 
ter the loss by fire occurred, they sent an adjuster here to adjust the loss, which was 
a waiver of that defense, and for that reason that defense, so far as this suit is con- 
cerned, goes out of the case.” 

The testimony shows that an adjuster came to Corning. where Stephens resided 
and maintained his office, and examined the loss aud concluded the company was not 
liable. Appellee was not advised of this visit, and first learned of it during the trial. 
He could not, therefore, have been induced by this visit to refrain from making proof 
of loss, as the policy required him to do. 

(3, 4] If an authorized agent, within the time specified for making proof of loss 
under the policy, enters into negotiations for the adjustment of the loss, or otherwise 
treats this requirement of the policy as having been complied with, or as waived, then 
the company cannot thereafter defend upon the ground that a proof of loss was not 
furnished. Springfield Fire & Marine Ins. Co. v. State, 152 Ark. 79, 237 S. W. 1094; 
National Union Fire Ins. Co. v. Crabtree, 151 Ark. 561, 237 S. W. 97. It was not 
even made to appear that the adjuster visited Corning within the time during which 
proof of loss might have been furnished. But this investigation would not have been 
a waiver even though it had been made within the time specified for making proof of 
loss. This provision of the policy is waived only when some authorized agent of the 
insurance company leads the insured to believe that a proof of loss will not be re- 
quired, or to believe that the notice given or the action taken by the insured will be 
treated as a compliance with this requirement. The investigation by this adjuster 
was not a waiver of the requirement that proof = loss be made. Tero Petroff & Co. 
v. Equity Fire Ins. Co., 183 Iowa, 906, 167 N. 660 ; nari Co. v. Sorsby, 60 
Miss. 312; People’s Bank v. Atna Ins. Co., 74 Fed. 507, 20 C. C. A. 630; Bakhaus v. 
Germania Fire Ins. Co., 176 Fed. 879, 100 C.C. A. 349. 

The question of the failure to make proof of loss as required by the policy was 
therefore improperly withdrawn from the jury. 

[5] Appellee insists that appellant has recognized the validity of the judgment - 
and has accepted a benefit under it, and cannot therefore appeal. The basis of this 
contention is that, after the rendition of the judgment, appellant caused, with appel- 
lee’s consent, to be credited thereon the amount of the unpaid check and the unpaid 
note. This, however, does not affect the right to appeal. Under any view appellant 
was entitled to have this done; certainly appellee could not collect the insurance with- 
out paying the premium, and the effect of the credits on the judgment was to allow 
the company credit for the premium, without the payment of which the entire policy 
would have been void. 

For the error in giving instruction numbered 2, and in failing to submit to the 
jury the question whether proof of loss was waived, the judgment will be reversed, 
and the cause remanded for a new trial. 
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NEW JERSEY INS. CO. OF NEWARK, N. J., v. ROWELL. (No. 3742.) 
(Supreme Court of Georgia. Jan. 19, 1924.) 
121 Southeastern Reporter, 414. 


(Syllabus bv the Court.) 


INSURANCE — PETITION BY LESSEE TO RECOVER ON FIRE POLICY 
NOT DEMURRABLE FOR FAILING TO STATE THAT DAMAGE TO 
BUILDING WAS SOUGHT FOR BENEFIT OF OWNER. 

The petition described in the question propounded by the Court of Appeals was 
not subject to general demurrer. 
(For other cases, see Insurance, Dec. Dig. § 630.) 


Certified Questions from Court of Appeals. 

Action by H. P. Rowell against the New Jersey Insurance Company of Newark, 
N. J. Judgment for plaintiff on demurrer, and question certified from Court of Ap- 
peals. Question answered. 


Smith, Hammond & Smith, of Atlanta, and Kline & Moore, of Moultrie, for 
plaintiff in error. 

Waldo De Loach, of Moultrie, and R. S. Roddenbery, Jr., of Albany, for defend- 
ant in error. 


Gitpert, J. The Court of Appeals propounds the following question: 

“Where a policy of fire insurance, taken out by the tenant and lessee of a building, 
insures the building for a certain sum, and a stock of goods in the building for an- 
other certain sum, the consideration of the policy being a premium payable in a gross 
sum, and where the policy of insurance contains a clause making any loss or damage 
to the building payable to a named third person (the owner of the building), ‘as his 
interest may appear,’ and where both the building and the stock of goods were sub- 
sequently damaged by fire, and the insured brings suit in his own name to recover 
both the damage to the stock of. goods and the damage to the building, is the petition 
subject to general demurrer for the reason that it fails to set forth that the recovery 
of the damage to the building is sought for the use and benefit of the person named 
in the aforesaid loss payable clavse?” 

The Civil Code (1910) § 2472, provides in part: 

“To sustain any contract of insurance, it must appear that the assured has some 
interest in the property or event insured, and such as he represented himself to have. 
A slight or contingent interest is sufficient, whether legal or equitable, and several 
having different interests may unite in procuring one policy.” 

This rule, provided by statute in Georgia, is well-nigh universal in this country, 
so far as we are able to ascertain. 

“It is enough if he [the assured] holds such a relation to the property that its 
destruction by the peril insured against involves pecuniary loss to him.” Home Insur- 
ance Co. v. Mendenhall, 164 Ill. 467, 45 N. E. 1081, 36 L. R. A. 374. 

“The test of insurable interest in property is whether insured has such a right, 
title, or interest therein, or relation thereto, that he will be benefited by its preserva- 
tion and continued existence or suffer a direct pecuniary loss from its destruction or 
injury by the peril insured against.” 32 C. J. 1111. 

“A lessee has an insurable interest in the leased property.” Id.; 26 C. J. 34, and 
authorities cited; 14 Ruling Case Law, 1307; Getchell v. Mercantile, etc., Ins. Co., 
109 Me. 274, 83 Atl. 801, Ann. Cas. 1913E, 738, 42 L. R. A. (N. S.) 135, and note. 

It is insisted, however, by the insurance company that even if the lessee had an 
insurable interest he did not insure that interest. The language of the question pro- 
pounded is, in that respect, as follows: 

“Where a policy of fire insurance taken out by the tenant and lessee of a building 
insures the building for a certain sum.” 

We take it that the language of the policy is the same as that employed when the 
owner of a building insures it against fire loss, and that it does not specifically provide 
that the company insures the lessee’s property interest in the lease itself. Contracts 
of insurance, however, are to be construed on well-defined principles about which, in, 
this state, there is no controversy. They are to be given reasonable intendment and 
construed most strongly against the insurer. As was said in Clay v. Phoenix Insur- 
ance Co. 97 Ga. 52, 25 S. E. 420: 

“Courts are not at liberty to arbitrarily disregard reasonable limitations imposed 





788 Insurance Law Journal, Vol. 62. [ May, 1924 


upon the liability of insurance companies under policies of insurance, by stipulations 
and conditions therein expressed; but in the construction of such policies, and such 
conditions and stipulations, the courts will look through the whole contract to the 
real intention of the parties at the time of the execution of the instrument, and give 
to it such construction as will impute to them a reasonable intendment, and such con- 
struction as will relieve against forfeitures, if that construction be consistent with 
the general intent expressed in the policy. Courts will presume, when policies of in- 
surance are issued by insurance companies and they accept premiums paid therefor, 
that such policies are issued in good faith and with the design, upon the consideration 
received, to afford to the assured reasonable immunity in case of loss.” 

The policy itself furnishes indubitable proof of full knowledge of the facts as to 
ownership and the lease. It would be wholly illogical to presume that it was the in- 
tention of the parties that the insurance company should issue a policy, deliver it to 
the insured lessee, and presumably to accept a premium in payment, if it was the in- 
tention and belief of the parties that such a pty would not cover the loss of the 
lessee to the value of his interest in the building should fire loss occur. Such a pre- 
sumption could not be based on good faith. Upon the contrary, courts will presume 
that in such a case it was the intention of the parties that the policy would cover, not 
only the loss by fire to the stock of goods, but the interest of the iessee in the build- 
ing as well, thus affording to the lessee, in good faith, “reasonable immunity [indem- 
nity] in the case of loss.” There was no fraud or deception employed by the assured. 
The company knew the facts as to “interest,” because the policy itself clearly set out 
the facts. 

“The fact that the policy in terms covers the buildings and does not specify the 
plaintiff’s interest is immaterial. The company knew the facts. * * * No parti- 
cular description of the nature of the insurable interest is necessary.” Gilman v. 
Dwelling House Insurance Co, 81 Me. 488, 17 Atl. 544, and cases cited; Getchell v. 
Insurance Co., supra. 

Whether the lessee in a suit on such a policy may recover the interest of the 
owner as well as his own interest in the building need not be considered. The ques- 
tion is whether a suit brought by the lessee seeking to recover for loss to the building 
and the stock of goods is subject to general demurrer. We hold that it is not. 
Whether on the trial the recovery of the lessee should be limited, in so far as the 
building is concerned, to his own loss, or whether he can recover the entire loss under 
the policy, holding the interest of the owner in trust for the latter, does not affect the 
question as to whether the petition is subject to general demurrer. 

All the Justices concur. 

EE 


CRITCHLOW v. RELIANCE MUT. INS. ASS’N OF DES MOINES. 
(No. 35731.) 
(Supreme Court of Iowa. March 4, 1924.) 
197 Northwestern Reporter, 318. 


2. INSURANCE—MORTGAGE CLAUSE HELD INDEPENDENT CONTRACT 
WITH MORTGAGEE, NOT TERMINATED BY OWNER’S BANK- 
RUPTCY. 

Mortgage clause in fire policy when issued, “Loss, if any, payable to C., mort- 
gagee, as his interest may appear; 15 days’ notice of any delinquency * * * of as- 
sured will be given * * * mortgagee before suspension or cancellation is made, 
affecting the interests of mortgagee,” constitutes an independent contract between in- 
surer and mortgagee, so his rights are not terminated, in absence of such notice, by 
appointment of a trustee in voluntary bankruptcy proceedings by insured owner of 
the property. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. INSURANCE—CONSIDERATION FOR ISSUANCE OF POLICY CONSI- 

DERATION FOR PROMISE IN MORTGAGE CLAUSE. 

The consideration for issuance of a fire policy to the owner of property is also 
sufficient consideration for insurer’s promise to mortgagee, in the mortgage clause, 
that 15 days’ notice of any delinquency of assured will be given mortgagee before 
suspension or cancellation affecting mortgagee’s interest. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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Appeal from District Court, Mahaska County; D. W. Hamilton, Judge. 

Plaintiff brings this action as assignee and mortgagee to recover the amount of a 
mortgage on account of the loss and destruction of the insured property while in 
the possession of a trustee in bankruptcy. A verdict was directed in favor of the de- 
fendant insurance company, and the plaintiff appeals. Reversed. 


Irving C. Johnson and McCoy & McCoy, all of Oskaloosa, for appellant. 
Devitt & Eichhorn, of Oskaloosa, for appellee. 


STEVENS, J. This is an action in the name of W. C. Critchlow plaintiff, appellant 
herein, against the Reliance Mutual Insurance Association of Des Moines, to recover, 
as assignee and mortgagee of the insured, the amount of a mortgage on a stock of 
hardware, on account of the destruction of the property insured by fire. The insured 
went into voluntary bankruptcy shortly before the fire, and the loss occurred after a 
trustee had been appointed and while the property was in his possession. Appellee is 
a mutual insurance association. On November 10, 1920, it exectited its policy to Dick 
Van Rees on a stock of hardware which he had purchased of appellant, in the sum 
of $3,500, making the loss, if any, payable to appellant, mortgagee, as his interest 
should appear. On December 23, 1920, appellant secured possession of the stock of 
hardware by replevin. Four days later, Van Rees, the insured, filed a petition in vol- 
untary bankruptcy, and on December 30th a supplemental petition setting up the re- 
plevin proceedings. On December 28th the insured was adjudged a bankrupt. After 
the appointment of a trustee in bankruptcy had been made and possession taken by 
him of the property, it was on February 28, 1921, totally destroyed by fire. This ac- 
tion was commenced on or about September 17th following. The case was tried to a 
jury, resulting in a directed verdict for appellee. 

Appellant alleged in his petition that on January 3, 1921, the insured assigned the 
policy to him as mortgagee, and that said assignment was duly approved in writing 
by the company. Numerous defenses were pleaded: First, it is claimed by appellee 
that the title to the property insured passed, by operation of law, to the trustee in 
bankruptcy, and that at the time of the alleged assignment of the policy by insured he 
did not have an insurable interest therein; that the assignment was without the au- 
thority of the insured, and that his name was forged thereto by one W. C. Boatman, 
a soliciting agent of the company; and that the policy was in fact delivered by the in- 
sured to Boatman, to be sent to the company for cancellation, and not for the assign- 
ment to appellant. 

[1] During the trial, appellant amended his petition fully setting up his interest 
as mortgagee, and demanding recovery as such. To this amendment appellee set up 
a provision of the policy requiring action to be commenced thereon within 12 months 
after a right of action has accrued. 

The original petition, to which a copy of the policy was attached, contained the 
allegations that the insured had assigned his interest in the policy to appellant as 
mortgagee, and that “at the time of said loss this plaintiff was the mortgagee of said 
property.” The prayer of the petition was for judgment and did not refer to appel- 
lant as assignee or mortgagee. The petition was not assailed by motion for some spe- 
cific statements, nor was it otherwise challenged by appellee. That the petition is de- 
fective and violates several well-known rules of pleading must be conceded, and, but 
for the extreme liberality in favor of amendments, we should be compelled to hold 
that it does not, although not assailed, state a cause of action in appellant’s favor as 
mortgagee. Nonconformity to the well-established rules of pleading is seldom ex- 
cusable, and always results in confusion, and frequently in the loss of valuable rights 
of litigants. If the amendment, setting up a cause of action in plaintiff's favor as 
mortgagee, which was filed during the trial, is to be construed as the statement of a 
new and independent cause of action, then, upon the theory of appellee, it was, when 
filed, barred by the statute of limitations. If, however it is to be construed as a mere 
amendment to the original cause of action, and intended simply to amplify and en- 
large the allegations thereof, then it relates back to the filing of such original peti- 
tion, and clearly the plea of the statute of limitations is not.available to appellee. 

We are inclined to give liberal effect to the rule relating to amendments, and to 
hold that the original petition stated a cause of action in favor of appellant as mort- 
gagee It is true the petition contains but one count; but this is not controlling. 
The allegations of the petition are that the assignment to appellant was as mortgagee. 
As we have so recently reviewed the authorities on the subject of amendments as af- 
fected by the statute of limitations, we shall not undertake to go over them again. 
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The rule is familiar and fully stated in the cases cited below. This action was 
brought to recover for the loss sustained, and the interest of appellant is described 
in the original petition to be that of an assignee and mortgagee. The pleading is not 
to be commended as a model, but we think the amendment germane thereto, and that 
it should be treated as amplifying the allegations of the original petition, rather than 
as the statement of a new and independent cause of action. In saying this, we, of 
course, recognize the distinction between the right of an assignee of the policy to re- 
cover for a loss thereunder and the right of a mortgagee to recover as his interest 
may appear. Our conclusion on this point is well sustained by our prior decisions: 
Basham v. C. G. W. Ry. Co, 178 Iowa, 998, 1:4 N. W. 1019, 157 N. W. 192; Lam- 
mars v. C. G. W. Ry. Co., 187 lowa, 1277, 175 N. W. 311; Hobbs v. Railroad Co., 182 
o. 316, 165 N. W. 912; Hueston v. Preferred Acc. Ins. Co., 184 Iowa, 408, 168 N. 
y dae 

What is here said disposes of appellee’s plea of the statute of limitations. We 
need not, therefore, consider appellant’s contention that the provision in the policy as 
to the time within which an action may be maintained thereon is not applicable to ac- 
tions brought by a mortgagee to recover for the loss as his interest may appear. - 

Il. We are not quite clear whether or not appellant intended to abandon his 
claim as assignee. We rather assume, from some of the language of his reply argu- 
ment, that such was his intention. In any event, the assignment of this point is too 
general to permit the proposition to be reviewed on appeal. 

[2, 3] What we have said above disposes of all of the principal propositions nec- 
essary to be considered in this opinion, except the contention of appellee that the 
right of a mortgagee to recover is dependent upon the right of the insured to main- 
tain an action on the policy for a loss suffered. It is not claimed by appellee that the 
policy was invalidated by any act of the insured which violated any of the express 
provisions of the policy. The claim urged on behalf of the company is that the title 
and all interest in the property insured passed, by operation of law, to the trustee in 
bankruptcy, and that, as a consequence, the insured not only had no interest which 
could be conveyed by an assignment, but that, after the appointment of the trustee, he 
ceased to have any interest in the property whatever. If these contentions are sound. 
then, manifestly, a verdict was properly directed in the court below for the defendant, 
unless the mortgage clause hereafter quoted constituted an independent contract be- 
tween the company and the mortgagee. 

Section 70a of the Bankruptcy Act of the United States (U. S. Comp. St. § 
9654) provides that: . 

“The trustee of the estate of a bankrupt, upon his appointment and qualification, 
and his successor or successors, if he shall have one or more, upon his or their ap- 
pointment and qualification, shall in turn be vested by operation of law with the title 
of the bankrupt, as of the date he was adjudged a bankrupt, except in so far as it is 
to property which is exempt, to all (1) documents relating to his property; (2) in- 
terests in patents, patent rights, copyrights, and trade-marks; (3) powers which he 
might have exercised for his own benefit, but not those which he might have exer- 
cised for some other person; (4) property transferred by him in fraud of his credi- 
ters; (5) property which prior to the filing of the petition he could by any means 
have transferred or which might have been levied upon and sold under judicial pro- 
cess against him.” 

In view of our conclusion as to the legal effect of the mortgage clause, which is 
made a part of the policy, we shall not undertake to determine the effect of a pro- 
ceeding in voluntary bankruptcy upon the rights of the insured to recover for loss 
occurring while the property is in the possession of a trustee, but see the following 
cases; Fuller v. New York Fire Insurance Co., 184 Mass. 12, 67 N. E. 879; Southern 
Pants Co. v. Rochester German Ins. Co. 159 N. C. 78, 74 S. E. 812; Gordon v. 
Mechanic's Insurance Co., 120 La. 441, 45 South. 384, 15 L. R. A. (N. S.) 827, 124 
Am. St. Rep. 434, 14 Ann. Cas. 886, and note; Foster v. Scottish Union Ins. Co, 101 
Ohio St. 180, 127 N. E. 865; Marcello v. Concordia Ins. Co, 234 Pa. 31, 82 Atl. 
ae L. R. A. (N. S.) 366; Roper v. National Fire Ins. Co, 161 N. C. 151, 76 S. 
2. 869. . 

The mortgage claus of the policy in question is a part of the policy and became 
effective on the date it was issued. It is not in terms identical with either the so- 
called ‘‘open” mortgage clause, in which the loss, if any, is merely made payable to 
the mortgagee as his interest may appear, or with the so-called “union” mortgage 
clause, which expressly provides that the right of the mortgagee to recover shall not 
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be invalidated by any act or neglect of the owner. The clause under consideration, 
which is as follows: “Loss, if any, payable to W. C. Critchlow, mortgagee, of Barnes 
City, Iowa, as his interest may appear; fifteen days’ notice of any delinquency on the 
part of the assured will be given to said mortgagee before suspension or cancellation 
is made, affecting the interests of the mortgagee”—is identical with the clause be- 
fore the court in Savings Bank v. Insurance Association, 146 Iowa, 536, 123 N. W. 
198, 31 L. R. A. (N. S.) 455. 

Counsel for appellee criticize our holding in the above case, and denominate the 
provision quoted as a mere “open” mortgage clause with a provision for notice. The 
agreement assumed by the company is that it will neither suspend nor cancel the pol- 
icy because of any “delinquency” on the part of the insured without first giving a 15 
days’ notice of such delinquency to the mortgagee. This provision may not be as 
broad and comprehensive as so-called “union” mortgage clauses; but certainly, in so 
far as it provides for notice, it is no less binding upon the company. 

Upon the theory of appellee, the attempted assignment of the policy to appellant 
as mortgagee violated no provision, express or implied, thereof. The only possible 
delinquency of the insured, which could defeat the right of the mortgagee to recover, 
was the filing of a petition in voluntary bankruptcy and the resulting transfer of the 
title to the trustee by operation of law. It is, of course, comceded that the lien of 
appellant’s mortgage was not affected by the bankruptcy proceedings. To the ex- 
tent of such lien, the rights of the mortgagee were paramount to the rights of the 
general creditors of the bankrupt. 

It is also, tacitly, at least, conceded by counsel that, if the clause under which ap- 
pellant seeks to recover was in form or effect a “union” mortgage clause, it would 
constitute an independent contract between the company and mortgagee, which was 
not necessarily invalidated by the appointment of a trustee in the voluntary bank- 
ruptcy proceedings. The term “delinquency” was defined in the Savings Bank Case 
as “the failure or omission of duty, a fault, a misdeed, an offense, a misdemeanor, a 
crime,” and a delinquent as “one failing in duty, offending by neglect of duty.” As 
stated, the policy does not, in terms, make any act of the insured which invalidates 
the policy as against him applicable to the mortgagee. On the contrary, the company, 
in express terms, agrees not to suspend or cancel the policy because of any delin- 
quency on the part of the insured without first giving 15 days’ notice to the mort- 
gagee. This clause, as stated was a part of the policy when issued. The considera- 
tion for the issuance of the policy is also a sufficient consideration for the promise 
made by the company to the mortgagee. In other words the mortgage clause con- 
stitutes an independent contract between the company and the mortgagee, which was 
designed and intended for the latter’s benefit. Under this provision, the mortgagee 
was entitled to 15 days’ notice of any delinquency on the part of the insured before 
the company could suspend, or cancel, the policy, and thereby terminate the rights of 
the mortgagee. No such notice was given and the policy had not been suspended or 
canceled at the time of the fire. 

It is also urged that the holding in Savings Bank v. Insurance Association; supra, 
is contrary to authority and unsound. None of the cases, however, cited are in con- 
flict therewith. Cases dealing with the so-called “open” mortgage claus> are not in 
point. Such is Davis v. Insurance Ass’n. 154 Iowa, 326, 134 N. W. 860, and also 
Bartling v. Insurance Co., 154 Iowa, 335, 134 N. W. 864. Unless Savings Bank v. In- 
surance Association, supra, is to be overruled. it is decisive of the point under discus- 
sion. The contract is one the company has a right to make, and we perceive no good 
reason for receding from our former holding. 

Other questions pressed upon us by appellant need not be given particular con- 
sideration. It follows that the judgment of the court below is reversed. 

Arthur, C. J., and De Graff and Vermilion, JJ., concur. 


Ce 


HOME INS. CO. OF NEW YORK v. EVANS. 
(Court of Appeals of Kentucky. Dec. 21, 1923.) 
257 Southwestern Reporter, 22. 
1. INSURANCE—ORAL CONTRACT VALID. 
An oral contract of insurance which contains all the elements essential to a con- 
tract is valid. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
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2. INSURANCE—SPECIAL AGENT HELD AUTHORIZED TO MAKE ORAL 

CONTRACT. 

A special agent of a fire insurance company, who accompanied local agent, was 
authorized to make an oral contract of insurance, binding on the company, utriless 
the insured knew of a limitation on his power. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE—INSURANCE POLICY MAY BE REFORMED. 

An insurance policy may be reformed the same as other written instruments, if 
by reason of mutual mistake, or mistake on the one side and fraud on the other, 
it does not conform to the real agreement. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4. INSURANCE — INSURED HAS RIGHT TO ASSUME POLICY COM- 

PLIES WITH AGREEMENT. 

If it was agreed between insured and special agent for fire insurance company 
that policy should cover any loss on a stock barn and contents while tobacco was 
being fired in another barn, he had the right to assume that the policy delivered to 
him complied with this agreement and was not chargeable with negligence in failing 
to discover that there was attached to the policy a rider wholly inconsistent with such 
agreement. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from Circuit Court, Ballard County. 
Suit by J. L. Evans against the Home Insurance Company of New York. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


M. C. Anderson, of Wickliffe. and E. L. Snider, of Chicago, Ill., for appellant. 
Henry F. Turner, of Wickliffe, for appellee. 


CLay, J. J. L. Evans brought this suit against the Home Insurance Company of 
New York to reform and recover on a fire insurance policy. From a judgment in 
his favor for $900, the company appeals. 

The evidence for appellee is as follows: On appellee’s farm were two barns, 
one a stock barn and the other a tobacco barn located a short distance away. Shortly 
before the policy was issued, a special agent of the company, accompanied by the 
local agent. went to appellee’s home to solicit insurance. While there the local agent 
remained in the house, while the special agent examined the premises in company 
with appellee. Appellee called the special agent’s attention to the fact that the to- 
bacco barn was located near the stock barn, and stated that he understood that if 
the tobacco barn burned while tobacco was being fired in the tobacco barn, the in- 
surance would not be any good, and if that was the case, he did not want any in- 
surance. The special agent then stepped off the distance, and turning around, said 
that he had taken them a heap closer than that, and that while the policy would not 
be good on the tobacco barn while tobacco was being fired, it would be good on the 
stock. barn and its contents. At the same time the amount of insurance was agreed 
on, and the application taken. The policy was issued by the company and sent to 
its local agent and countersigned by him on October 31, 1919. It was then mailed to 
appellee, who received it on November 4th. When received he did not examine the 
policy, but placed the envelope in a trunk for several months, and then put it with 
other insurance papers. The policy covered the following items: Stock barn, $400; 
corn, $200; harness, etc., $100; hay, etc., $100; mower, etc., $100; and considerable 
other property not involved in this litigation. Appellee paid the first premium in- 
stallment when due and also the second installment before it was due. On October 
26, 1920, and while appellee was firing tobacco in the tobacco barn, the stock barn 
and its contents were destroyed by fire. On examining the policy, appellee discovered 
that there was pasted on its face the following rider: 

“Warranted that no claim will be made for loss on barn and or on personal 
property insured under this policy, F. I. 456116, issued by the Home Insurance Com- 
pany on my application of this date, caused by use of fire from curing tobacco. 

“I further understand and agree that while tobacco is being fired and for five 
days thereafter insurance shall be suspended and the Home Insurance Company ex- 
empt from any liability whatever on all items of property covered on or in or within 
100 feet of the building in which used. 

“This agreement is hereby made a part of my application for insurance to the 
Home Insurance Company, New York.” 
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“Dated October 31, 1919.” 

Another witness corroborated appellee as to the conversation which the latter 
had with the special agent, and the special agent did not testify. 

On the other hand, the local agent testified that, upon taking the application, 
the special agent stated that he did not have any suspension clause with him when 
he wrote the application, and that one would have to be attached. Witness also 
produced a duplicate copy of the suspension clause, and testified that appellee signed 
it on the street in Wickliffe near the Wickliffe building. Other witnesses testified 
that the signature resembled appellee’s handwriting. 

Appellee denied signing the duplicate suspension clause and proved by three 
witnesses that he was not in town on the day on which it is claimed he signed the 
paper. 

The foregoing evidence was heard by a jury on an issue out of chancery, and 
the jury found that the special agent had agreed that the policy should contain no 
suspension clause, and that appellee did not sign the duplicate copy produced at the 
trial. Thereupon appellee asked for a verdict notwithstanding the judgment, and 
also moved for a new trial, which the chancellor refused to grant. 

[1-3] In this state an oral contract of insurance which contains all the elements 
essential to a contract is valid, and it is within the apparent scope of the authority 
of a special agent, such as the one who represénted the appellant on the occasion in 
question, to make an oral contract of insurance, and his act in doing so is binding 
on the company unless the insured knew of a limitation on his power. Springfield 
Fire & Marine Ins. Co. v. Snowden, 173 Ky. 664, 191 S. W. 439; National Union 
Fire Ins. Co. v. Light’s Adm'r, 163 Ky. 169, 173 S. W. 365; Georgia Casualty Co. 
v. Bond-Foley Lumber Co., 187 Ky. 511, 219 S. W. 442. It is also the rule that an 
insurance policy may be reformed the same as other written instruments if, by rea- 
son of mutual mistake, or mistake on the one side and fraud on the other, it does not 
conform to the real agreement. Cecil v. Ky. Live Stock Ins. Co., 165 Ky. 211, 176 
S. W. 986; Georgia Casualty Co. v. Bond-Foley Lumber Co., supra. 

The foregoing rules are not questioned, but it is insisted that the chancellor er- 
red in submitting the issues to the jury, and in not rendering judgment for appel- 
lant notwithstanding the verdict. 

[4] It is the rule that if the issue involved in an equitable action is purely a 
legal one and the equitable right depends upon the decision of such issue, the case 
on motion must be transferred for a jury trial, and the court has no discretion in- 
the matter; but if the case is purely equitable, the court may or may not, in its dis- 
cretion. cbtain the advisory aid of a jury as to-an issue of fact. Carder v. Weisen- 
burgh, 95 Ky. 135, 23 S. W. 964, 15 Ky. Law Rep. 497; Hill v. Phillips, 87 Ky. 169, 
7 S. W. 917, 10 Ky. Law Rep. 31; Wisdom v. Nichols & Shepherd Co., 139 Ky. 
506, 97 S. W. 18, 29 Ky. Law Rep. 18. Therefore, whether this case be regarded as 
falling under one head or the other, we are unable to perecive upon what theory it 
may be said that the chancellor erred in submitting the issues of fact to a jury. 

[5] In support of the pesition that the chancellor should have rendered judg- 
ment in favor of appellant, notwithstanding the verdict, it is not argued that there 
was not sufficient evidence of the agreement between appellee and the special agent, 
but insisted that appellee is not entitled to rely on mutual mistake, or fraud and 
mistake in the contract because he accepted and retained the policy, and did not take 
prompt action to have the policy corrected. The legal effect of appellee’s conduct 
must be measured in the light of all the circumstances. If it was agreed between 
him and the special agent that the policy should cover any loss on the stock barn 
and contents while tobacco was being fired in the tobacco barn, he had the right to 
assume that the policy would comply with this agreement and was not chargeable 
with negligence in failing to discover that there was attached to the policy a rider 
wholly inconsistent with such agreement. We therefore conclude that appellee's 
acceptance and retention of the policy did not preclude him from relying on the 
alleged mistake. or fraud and mistake. McMaster v. New York Life Ins. Co., 183 
U. S. 25. 22 Sup Ct. 10, 46 L. Ed. 64; Pictet Spring Water Ice Co. v. Citizen’s Ins. 
Co., 71 S. W. 514, 24 Ky. Law Rep. 1461; Cecil v. Ky. Live Stock Ins. Co.. supra; 
Georgia Casualty Co. v. Bond-Foley Lumber Co., supra. 

On the whole we find no error in the record prejudicial to the substantial rights 
of appellant. 

Judgment affirmed. 
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MAYES v. NATIONAL UNION FIRE INS. CO. (No. 3161.) 
(Springfield Court of Appeals. Missouri. Dec. 7, 1923. Rehearing Denied Jan. 8, 
1924.) 


257 Southwestern Reporter, 141. 


1. INSURANCE—PRO RATA CLAUSE CONSTRUED. 

A clause in a fire policy, reading “in case there shall be any other insurance 
consented to by this company, whether valid or not,” the assured shall recover only 
such proportion of any loss as the sum insured shall bear to the whole amount of 
the insurance on the property, construed as covering only other policies, for the is- 
suance of which insured could in some way be held responsible; a construction con- 
trary thereto opening the door to fraud and imposition. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—PRO RATA CLAUSE HELD NOT APPLICABLE TO POL- 
ICY PROCURED BY INSURED’S MORTGAGEE WITHOUT HIS 
KNOWLEDGE OR CONSENT. 

A clause in a fire policy, providing that, “in case there shall be any other insur- 
ance consented to by this company, whether valid or not,” the assured shall recover 
only such proportion of any loss as the sum insured by the company bears to the 
whole amount of the insurance on the property, Aeld not applicable to a policy pro- 
cured from another company by insured’s mortgagee without insured’s knowledge 
or consent, the case being governed by the rule that one cannot be bound by an act 
done by another without his knowledge or consent, either express or implied. 

(For other cases, see Insurance. Dec. Dig. § 504.) 


3. INSURANCE — ASSESSING ATTORNEY FEES AGAINST INSURER 

HELD ERROR. 

In view of facts, held, that defendant insurer should not be penalized for insist- 
ing in good faith upon having its legal rights upon the undisputed facts determined 
by the courts, and hence it was error to assess attorney fees against it in insured’s 

avor. . 
(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Douglas County; Fred Stewart, Judge. 

Action by William Mayes against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed on condition that plaintiff 
file remittitur; otherwise reversed and remanded. 


John Schmook, of Springfield, for appellant. 

A. H. Buchanan, of Ava, and Alfred Page and Val Mason, both of Springfield, 
for respondent. 

Cox, P. J. Action upon a fire insurance policy. Jury waived; trial by court; 
finding and judgment for plaintiff with attorneys’ fee for vexatious delay. Defend- 
ant appealed. 

The policy in suit contained a clause which provided that, if there should be any 
other insurance on the property, whether valid or not, this company should only be 
liable for its pro rata part of the loss. The answer admitted the validity of the pol- 
icy and the loss under it, and alleged that there was another policy on the property, 
and offered to allow judgment go for its pro rata part of the loss as provided in 
the pro rata clause of this policy. The plaintiff declined to accept this offer. 

{1, 2] The substantial facts are undisputed, and are as follows: Plaintiff was 
the owner of the property insured at the time the policy in suit was issued and at 
the time of the fire. An incumbrance on the property was held by one Weaver, and, 
after this policy was issued to plaintiff, but before the fire, Weaver, without the 
knowledge or consent of plaintiff, secured a policy to be issued by the Iowa State 
Insurance Company insuring the same property in the name of plaintiff with a loss 
clause to him as mortgagee. Plaintiff did not know that the policy procured by 
Weaver had been issued until after the loss occurred. The policy procured by 
Weaver contained a clause that it should be void if the insured should then have 
or should thereafter secure any other insurance on the property, whether valid or 
not, without the consent of the insurer indorsed thereon. After the fire, the Iowa 
State Insurance Company learned that the policy now in suit was in force on the 
property when its policy was issued, and refused to admit liability to Weaver, and 
with Weaver's consent that policy’ was canceled. The policy of defendant on the 
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barn was for $1,200, and that of the Iowa State was for $2,000. The loss on the 
barn was $1,800. After the fire and after plaintiff had learned of the Iowa State 
policy having been issued, the defendant offered to pay “/s: of $1,800. This offer 
was rejected by plaintiff. The appellant contends that the issuance of the Iowa 
State policy put into operation the pro rata clause in its policy, and limited its lia- 
bility accordingly. Respondent contends that, since he did not procure the issuance 
of the Iowa State policy, and did not know of its existence until after the fire had 
occurred, that policy was not of the character contemplated by the pro rata clause 
in appellant’s policy, and is therefore no defense to this action. The question thus 
raised is whether a party can be bound by the. act of another done without his knowl- 
edge or consent. The language of the policy in suit is broad enough, taken liter- 
ally, to cover just that situation. It reads as follows: 

“In case there shall be any other insurance consented to by this company, 
whether valid or not, on the property covered by this policy, the assured shall re- 
cover from this company only such proportion of any loss as the sum hereby insured 
shall bear to the whole amount of insurance thereon.” 

The language of this provision, if taken literally, is broad enough to cover any 
policy issued on the same property, no matter by whom procured. We cannot ,how- 
ever, yield to that construction.. Such a construction would open the door to fraud 
and imposition. If a stranger could be permitted to destroy the rights of the insured 
by procuring a policy to be issued upon the same property without his knowledge or 
consent, such a provision would be obnoxious to all rules of right and justice and all 
established legal principles governing the construction of contracts. and would es- 
tablish a precedent calculated to destroy all confidence in the administration of jus- 
tice under the law. We have found no case in Missouri where this question was in- 
volved. We think, however, that the general principle of law that no man can be 
bound by an act done by another without his knowledge or consent, either express 
or implied, will suffice to place a construction upon the clause in this policy in har- 
mony with what would be intended by parties who were trying to deal honestly with 
each other and neither trying to overreach the other. To do this, we must hold that 
the clause in question only covers other policies, for the issuance of which the in- 
sured could in some way be held responsible. In this view of the meaning of the 
contract of insurance between appellant and respondent, the Iowa State policy, pro- 
cured by the mortgagee in the name of respondent, without his knowledge or consent, 
was not covered by the pro rata clause in this policy, and the defense of appellant 
fails. Insurance Co v. Turnbull, 86 Ky. 236, 5 S. W. 542; Kelley v. Fire Ins. Co. 
262 Ill. 158, 104 N. E. 188, 50 L. R. A. (N. S.) S164 

Some questions as to the admissibility of evidence are raised, but we do not 
think they affect the disposition of the case on its merits, and we find no prejudicial 
error in relation thereto. 

[3] The total judgment in this case is in the sum of $2,014.50, which includes an 
attorney fee of $250 for vexatious delay in settling by the insurance company. Upon 
the facts in this case a new question in this state is presented, and one on which 
there is a dearth of authority elsewhere. The insurance company should not be 
penalized for insisting in good faith, as it evidently did in this case, upon having 
its legal rights upon those facts determined by the courts. We find nothing in this 
record to justify a finding that the insurance company acted in a way to authorize 
the court to assess attorney’s fees in plaintiff's favor against it. We find no other 
prejudicial error in the trial. 

If respondent will within 10 days remit the sum of $250, the judgment for the 
remainder will be affirmed. Otherwise the judgment will be reversed and the cause 
remanded. 

Farrington and Bradley, JJ., concur. 

(A 


IRA S. BUSHEY & SONS v. AMERICAN INS. CO. 
(Court of Appeals of New York. Nov. 20, 1923.) 
142 Northeastern Reporter, 340. 


1. INSURANCE — POLICY SUSCEPTIBLE OF TWO INTERPRETATIONS 
CONSTRUED MOST STRONGLY AGAINST INSURER. 
A policy fairly susceptible of two interpretations, should be most strongly con- 
strued against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE — POLICY CONTAINING BUILDERS’ RISK CLAUSES 
READ, IF POSSIBLE. TO PROTECT BUILDER FROM LOSS OF MA- 
TERIALS BEFORE BEING BUILT INTO STRUCTURE. 

A policy containing builders’ risk clauses should be read, if possible, without 
twisting words and rendering plain meanings nugatory, so as to make the scheme 
reasonable and protect the building if a loss to materials on the ground occurs be- 
before any of the timbers have been built into the structure. 

(For other cases, see Insurance, Dec. Dig. § 146{1].) 

4. INSURANCE—COURT CONSTRUING POLICY NOT BOUND BY NICE- 
TIES OF DEFINITION PROPER IN CONSTRUING STATUTE. 

In construing a policy containing builders’ risk clauses, the court is not bound 
by niceties of definition proper in construing a statute conferring a privilege, such as 
exemption of a building in course of construction from taxation, where the burden 
is on the beneficiary to bring himself within the exemption. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE—BUILDERS’ RISK POLICY COVERS LOSS OF MATERI- 
ALS DELIVERED ON GROUND, AND MANIFESTLY INTENDED TO 
BE INCORPORATED IN BUILDING. 

A builder taking out builders’ risk insurance, delivering his materials on the 
ground, and doing some manifest act evidencing his intention to incorporate them 
into a building, need not protect himself by a general open policy on stock in order 
to cover a loss sustained before actually joining one timber to another. 

(For other cases, see Insurance, Dec. Dig. § 162.) 

6. INSURANCE — PAROL EVIDENCE OF INTENTION AND CUSTOM 
INADMISSIBLE TO EXPLAIN MEANING OF BUILDERS’ RISK POL- 
ICY; POLICY CONSTRUED ACCORDING TO INTENTION APPEAR- 
ING FROM ITS LANGUAGE. 

A builders’ risk policy should be construed according to the intention appearing 
by the words, and parol evidence of intention and custom is inadmissible to explain 
the meaning of the policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 


7. INSURANCE — THAT LANGUAGE OF POLICY FOLLOWS THAT OF 
APPLICATION DOES NOT ALTER RULE OF CONSTRUCTION IN 
FAVOR OF INSURED. 

That the language of a builders’ risk policy follows ambiguous language of 
insured’s application does not alter the rule that the policy should be construed ac- 


cording to the intention appearing by the words read in the light most favorable to 
insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


8. INSURANCE—POLICY COVERING LOSS BY FIRE TO SHIPBUILDING 
MATERIALS IN YARD HELD NOT ONE AGAINST MARINE PERILS. 
A policy covering loss by fire to materials in a shipyard for use in constructing 
vessels is not one against marine perils to such extent, but covers only an ordinary 
fire risk unrelated to navigation. 
(For other cases, see Insurance, Dec. Dig. § 421.) 


Hiscock, C. J., and Andrews, J., dissenting. 


Appeal from Supreme Court, Appellate Division, Second department. 
_ Action by Ira S. Bushey & Sons against the American Insurance Company. 
From a judgment of the Appellate Division (206 App. Div. 715, 199 N. Y. Supp. 


de acta a judgment of the Trial Term for plaintiff, defendant appeals. Af- 
irm ° 


George S. Brengle and Arthur W. Clement, both of New York City, for appel- 


lant. 
Pierre M. Brown, of New York City, for respondent. 


Pounp, J. The question is whether the insurance policy sued on covered the 
loss sustained. Plaintiff has a shipyard in Brooklyn where it repairs vessels and 
builds barges. It carried a small stock of lumber for use in its repair business, 
which was covered by a policy of general stock insurance. Being about to begin the 
construction of several scows, it obtained a policy from the defendant and six other 
companies jointly insuring it “for account of whom it may concern” in the sum of 
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$50,000 “to cover the legal liability of the assured, from any cause whatsoever, for 
loss and/or damage and/or expense, if any, to vessels and/or craft and/or their 
cargoes and/or their freight, arising from or in connection with the operation of 
their plant, situated in Brooklyn, New York Harbor, including dry docks and/or 
marine railways used and operated in connection therewith.” ‘The policy also pro- 
vides : 

“This insurance is also extended to cover, subject to the terms of the builders’ 
risk clauses, as attached, the interest of the assured in work on such vessels, com- 
pleted or in process of completion.” 

These provisions are contained in a rider attached to the formal policy. 

The first paragraph of the builders’ risk clauses provides: 

“This insurance is also to cover all risks, including fire while under construc- 
tion and/or. fitting out, including materials in buildings, workshops, yards and docks 
of the assured. * * *” 

Plaintiff, before obtaining the policy, had contracted to build the scows. The 
contracts provided that it should furnish the necessary timber. As the work pro- 
gressed payments were to be made by the owners in installments. After the first 
payment was made plaintiff was to protect the owner under a specific policy on each 
vessel. Plaintiff had procured the stock required for each vessel anil piled it sepa- 
rately in its yard where the work was to be done, but had gone no further than to 
shape up some material to be used in the construction of the scows, when a fire 
destroyed a quantity of the lumber. The total amount destroyed was 674,914 feet 
of a total of 1,266,914 feet. Of this quantity about 19,000 feet was fabricated tim- 
ber. The courts below have held that, within the meaning of the policy, the work 
had been begun on each vessel, and that the insurer was liable for the loss. 

[1] The language of the policy is not as clear and unequivocal as it might be, 
but it relates to loss to vessels “completed or in the process of completion,” includ- 
ing materials assigned to vessels under construction. If it is fairly susceptible of 
two interpretations, one of which being that contended for by the insured, it should 
be most strongly construed against the insurer. Herrman v. Merchants’ Ins. Co., 
81 N. Y. 184, 188, 190, 37 Am. Rep. 488; Janneck v. Metropolitan Life Ins. Co., 162 
N. Y. 574, 576, 577, 57 N. E. 182; Michael v. Prussian Nat. Ins. Co., 171 N. Y. 25, 35, 
63 N. E. 810; Paskusz v. Philadelphia Casualty Co., 213 N. Y. 22, 26, 106 N. E. 749, 
Ann. Cas. 1915A. 652; Thompson v. Phenix Ins. Co., 136 U. S. 287, 10 Sup. Ct. 
1019, 34 L. Ed. 408. 

{2, 3] The insurer contends that a vessel is not under construction or in the 
course of completion within the meaning of the policy until some of its parts are 
joined together in a definite manner, and that the mere fabrication of some of the 
timbers is not construction but preparation for construction. But, in construing 
the builders’ risk covered by an insurance policy, we must take notice that, before 
the timbers are united so as to begin the erection of the structure within the strict 
meaning of the words, they are brought to the site with the intention in due course 
of putting the component parts together and are shaped before they are erected in 
piace. When this work has begun, in a fair sense the construction of the building 
is begun and the builders’ risk has attached. A proper consideration of the purpose 
of builders’ risk insurance should be had. The policy should be read, if it can be 
without twisting words and rendering plain meanings nugatory, so as to make the 
scheme of the policy reasonable and to protect the builder if a loss to materials on 
the ground occurs before any of the timbers have been built into the structure. 

“A construction which makes the contract fair and reasonable will be preferred 
to one which leads to harsh or unreasonable results.” Crane, J., in Aldrich v. N. Y. 
Life Ins. Co., 235 N. Y. 214, 224, 139 N. E. 245, 248. 

[4] It was held in People ex rel. New York Cent. & H. R. R. Co. v. Purdy, 216 
N. Y. 704, 111 N. E. 1097, reversing on dissenting opinion of Scott, J., 167 App. Div. 
637, 642, 153 N. Y. Supp. 300, that the digging of an excavation within which to 
erect a structure is not an act in the construction of a building. That case, how- 
ever, involved the exemption from taxation of “a building in the course of construc- 
tion.” Plainly it was the intent of the Legislature to encourage building by ex- 
empting from taxation a building actually and literally in the course of construc- 
tion, and this purpose would not be met by the mere excavation of a cellar. 

[5] We are not, however. construing a statute conferring a privilege where 
the burden is upon the beneficiary to bring himself within the terms of the exemp- 
tion. We are construing a policy of insurance. and we are not bound by the nice- 
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ties of definition that might otherwise be proper. When a builder takes out builders’ 
risk insurance, delivers his materials on the ground, and does some manifest 
act evidencing his intention to incorporate them into a building. and when there is 
and can be no dispute about his intention, it would be a harsh rule to require that he 
should protect himself by a general open policy on stock in order to cover a loss sus- 
tained before he had actually joined one timber to artother. It was reasonable for 
the insured to believe that it had covered the risk of loss by fire of its materials 
when it took out the policy in suit. The ordinary builder would agree with the 
plaintiff's witness that “the building of the boat starts just as soon as you start 
getting that material ready,” and that such a construction of the policy expresses the 
fair and reasonable understanding of the risk. 

[6] Evidence of intention and custom offered by the defendant to show and ex- 
plain the meaning of the policy as contended for by it was properly excluded. 
Rickerson v. Hartford Fire Ins. Co., 149 N. Y. 307, 43 N. E. 856. The court should 
construe the policy according to the intention appearing by the words. One should 
not be left to learn whether he is insured or not until the verdict of a jury is ren- 
dered on disputed parol evidence. Herrman y. Merchants’ Ins. Co., supra. 

[7] The fact that the language of the policy follows the language of the appli- 
cation of the insured, does not alter the situation. When the insurer adopted the 
language of the application in covering the risk it became the author of the ambig- 
uity, and the ultimate cause of doubt. It must bear the burden of having obscure 
phrases construed in favor of the insured. London Assurance Corp. v. Thompson, 
170 N. Y. 94, 62 N. E. 1066, is not an authority to the contrary. It dealt with a 
contract of re-insurance. The description of the risk was wholly prepared by an in- 
surer of wide experience, in the business since 1720. A fair and reasonable con- 
struction of the policy as written controls in any event. 

[8] So far as the policy covers loss by fire to materials in the yard, it is not an 
insurance against marine perils. It is, to that extent, an ordinary fire risk, havi ing 
no — to navigation. City of Detroit v. Grummond, 121 Fed. 963, 971, 58 C 
C. As Ol, 

The judgment appealed from should be affirmed, with costs. 

Hogan, Cardozo, McLaughlin, and Crane, JJ., concur. 


Hiscock, C. J., and Andrews. J., dissent. 
Judgment affirmed. 


RR ae 


Petition or AMERICAN INS. CO. 


(New York Supreme Court, Appellate Division, First Department. February 21, 
1924.) 
203 New York Supplement, 206. 


1. INSURANCE—APPRAISAL TO DETERMINE DAMAGES TO INSURED 
PROPERTY CANNOT BE COMPELLED AS “ARBITRATION.” 


Arbitration Law (Laws 1920, c. 275) does not change the rule that an agree- 
ment for the appointment of appraisers under the provision of an insurance policy 
to determine the amount of damages to insured property does not constitute an 
“arbitration,” since appraisers are not authorized to pass on the question of the whole 
liability, but are restricted to question of damages arising from the loss. and ap- 
praisal cannot be compelled under section 2, as amended by Laws 1921, c. 14, § 1. 

(For other cases. see Insurance, Dec. Dig. § 567.) 

(F - other definitions, see Words and Phrases, First and Second Series, Arbi- 
tration. 


2. INSURANCE—APPRAISERS NOT BOUND TO STRICT JUDICIAL IN- 
VESTIGATION OF ARBITRATION. 
Appraisers of damages to insured property are not bound to the strict judicial 
investigation of an arbitration. 
(For other cases, see Insurance, Dec. Dig. § 572.) 


Appeal from Special Term, New York County. 

Application by the American Insurance Company for an order directing that 
arbitration proceed to settle a controversy between petitioner and Max Wasser- 
man. From an order a petitioner’s application, respondent appeals. Re- 
versed, and motion denied 





Fire] Petition of American Ins. Co. 799 


Argued before Clarke, P. J., and Dowling, Finch, McAvoy, and Martin, JJ. 


David M. Palley, of New York City, for appellant. 
Robert I. Rogin, of New York City, for petitioner respondent. 


McAvoy, J. The grievance of the appellant here is that an order directing arbi- 
tration under the appraisal clause in a standard fire insurance policy, which was 
granted below, is not warranted by the section of the arbitration Law which per- 
mits compulsory enforcement of an agrcement to arbitrate when contained in a con- 
tract. 

{1] The holding asked for is that the appraisal of the loss or damage resulting 
from fire, where the parties disagree as to the amount of loss incurred by the in- 
sured, cannot be compelled as though it were an agreement to arbitrate, because 
there is reserved to the insurer the right to contest its liability for the loss on all 
other grounds of relief from liability. Appellant also claims that the insurance 
company, by waiting until after suit had been started under the policy of insurance, 
lost its right to demand an appraisal. 

The respondent contends that the appraisal provision of the policy comes 
within the purview of the Arbitration Law, since any award which the appraisers 
make is conclusive of the entire controversy, because the only matter in dispute is 
the amount of damage. This assertion, however, is not borne out by any allegation 
of the petition, nor by any concession in the record. The Arbitration Law, under 
which it is claimed that a compulsory order may be made, in section 2 of that act, 
reads: 

“A provision in a written contract to settle by arbitration a controversy there- 
after arising between the parties to the contract, or a submission hereafter entered 
into of an existing controversy to arbitration pursuant to title eight of chapter 
seventeen of the Code of Civil Procedure, or article eighty-three of the civil prac- 
tice act, shall be valid, enforceable and irrevocable, save upon such grounds as ex- 
ist at law or in equity for the revocation of any contract.” Laws 1920, c. 275, § 2, 
as amended by Laws 1921, c. 14, § 1. 

Section 3 of the act provides for the method of enforcement of the agreement 
by court order. The clause in the policy, under which it is claimed that an ap- 
praisal of damage should be referred to arbitrators, reads as follows; 

“In ease the assured and this company shall fail to agree as to the amount of 
loss or damage each shall, on the written demand of either, select a competent and 
disinterested appraiser. The appraisers shall first select a competent and disinter- 
ested umpire, and failing for fifteen (15) days to agree upon such umpire then, on 
request of the assured or this company, such umpire shall be selected by a judge of 
a court of record in the county and state in which the property insured was located 
at time of loss. The appraisers shall then appraise the loss and damage, stating 
separately sound value and loss or damage to each item, and failing to agree shall 
submit their differences only to the umpire. An award in writing, so itemized, of 
any two when filed with this company shall determine the amount of sound value 
and loss or damage. Each appraiser shall be paid by the party selecting him and the 
expenses of appraisal and umpire shall be paid by the parties equally.” 

There can be no doubt that this provision in the policy is a provision in a writ- 
ten contract to settle through an appraisal the amount of loss in controversy be- 
tween the parties to the contract. If such an appraisal be equivalent to an arbi- 
tration. in legal effect then the right of petitioner is complete. A distinction, how- 
ever, has invariably been observed between the reference of a collateral or inci- 
dental matter of appraisement or calculation, the decision of which is not conclu- 
sive as to the ultimate rights of the parties, except the mere matter of amount due, 
and the submission of all the matters that are in controversy between the parties for 
final deermination upon the whole issue. The distinction has been preserved, be- 
cause the submission of a collateral fact or of a particular question. without mak- 
ing the whole controversy the subject of the determination of arbitrators, is not 
deemed a coercive means, designed to put an end to the controversy between the 
contentious parties. The fulcrum of this ruling is that such an incidental reference 
of an amount due merely substituted the judgment of the appraisers for evidence 
of value on a collateral matter, and left the rest of the controversy open for adju- 
dication in the legal forum. In such circumstances it has hitherto been considered 
that a decision on such a subject was not an awerd, nor was the referring of such 
a matter: to appraisers a submission to arbitration. 


51——-Vol__ LXII. 
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The Arbitration Law (chapter 275 of the Laws of 1920) does not make agree- 
ments to determine certain facts by appraisal arbitrations, if they had not such na- 
ture anterior to its enactment; and the rule persists that an agreement for the ap- 
pointment of appraisers under the provisions of a policy of insurance to determine 
the amount of damages to insured property, docs not constitute an arbitration, since 
the appraisers are not authorized to pass on the question of the whole liability, but 
are restricted to the question of damages arising from a loss. The doctrine thus 
formulated has been frequently reiterated in this state, and it would be quixotic 
now to argue that the agreement for an appointment of appraisers to determine 
merely the amount of damage is a contract for submission to arbitration. Authori- 
ties in this state have maintained the rule that the distinction between agreements 
for an appraisal of damage and arbitration of the whole dispute should be recog- 
nized. 

_ In Strome v. London Assurance Corp., 20 App. Div. 571, 47 N. Y. Supp. 481, 
affirmed 162 N. Y. 627, 57 N. E. 1125, the court's declaration was: 

“The appraisement and estimate under the New York standard policy of fire 
insurance is not the same procecding as an arbitration and award at common law 
or under the Code. * * *” 

[2] Appraisers are not bound to the strict: judicial investigation of an arbitra- 
tion. De Groot v. Fulton Fire Ins. Co., 27 N. Y. Super. Ct. 504. A similar policy 
of ruling is found in the following cases: Fleming v. Phoenix Assurance Co.. 75 
Hun. 530, 27 N. Y. Supp. 488; Townsend v. Greenwich Insurance Co., 86 App. Div. 
323, 83 N. Y. Supp. 909, affirmed 178 N. Y. 634, 71 N. E. 1140; American Steel Co. 
v. German-American Fire Ins. Co., 187 Fed. 730, 109 C. C. A. 478; Freeman v. 
Ralph Realty Corpn., 198 App. Div. 788, 191 N. Y. Supp. 72. 

The Arbitration Law itself does not extend the hitherto recognized type of 
arbitrations, so as to include within its embracement appraisals of incidental mat- 
ters which are at times provided for in contracts, and since, prior to the adoption of 
the Arbitration Law, appraisals of the character provided for in insurance policies 
were never considered as arbitrations, and were. had quite informally without the 
procedure of oaths, witnesses, notices of trial, and formal awards, there is no rea- 
son indicated for a change thereunder. 

The order should therefore be reversed, with $10 costs and disbursements, and 
the motion for arbitration denied. with $10 costs. 

Order filed. All concur. 

ee 


GERMAN ALLIANCE INS. CO. v. FORT WORTH GRAIN & ELEVATOR 
CO. (No. 2808.) 

(Court of Civil Appeals of Texas. Texarkana. Nov. 30, 1923. Rehearing Denied 
Dec. 20, 1923.) 


257 Southwestern Reporter, 273. 


1. INSURANCE—TRANSFER BY ONE PARTNER OF HIS INTEREST TO 

COPARTNERS NOT A “CHANGE OF INTEREST.” 

The transfer by one copartner of his interest in a partnership property to his 
copartners, or to one who holds title as trustee for them, is not a change of inter- 
est, within the meaning of a stipulation in a policy of insurance, that it should be 
void. if any change took place in the ownership of “the subject of insurance.” 

(For other cases, see Insurance, Dec. Dig. § 328[9].) 

(For other definitions. see Words and Phrases, First and Second Series,Change.) 
2. INSURANCE — CONVEYANCE HELD TO VIOLATE PROVISION IN 

POLICY AGAINST “CHANGE IN SUBJECT OF THE INSURANCE.” 

Where the interest of a corartner in a partnership was conveyed, but the pur- 
chase price was never paid, and it was understood that grantee was not to partici- 
pate in the management of the partnership, nor share in the profits and loss until 
he disposed of other business interests, such conveyance was a violation of a provi- 
sion in an insurance policy, against any change in the subject of the insurance. 

(For other cases, see Insurance, Dec. Dig. § 328[9].) 

3. INSURANCE — FORFEITURE OF POLICY HELD WAIVED BY CON- 

DUCT OF INSURER. 

Where, after a loss by insured, insurer with knowledge of conditions entitling 
it to forfeit the policy, told the insured that the loss would be paid and asked fur- 
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ther data as to the loss, which insured furnished, incurring expense and devoting 
several days time to the work under belief that the loss would be paid, forfeiture 
of the policy held waived, though a nonwaiver agreement had been signed. 

(For other cases, see Insurance. Dec. Dig. § 396[1].) 

Appeal from District Court, Tarrant County; Ben M. Terrell, Judge. 

Action by the Fort Worth Grain & Elevator Company against the German Al- 
ee Insurance Company. Judgment for plaintiff. and defendant appeals. Af- 
hrmed. 

April 5, 1914, one M. M. Egan and appellees J. R. Stitt and Mrs. E. E. Payne 
(or her husband, appellee F. W. Payne, in her name), as partners under the name 
“Fort Worth Grain & Elevator Company,” were in the wholesale grain and feed 
business in Fort Worth. On that day appellant issued to the parties, in their firm 
name, a policy whereby it insured their stock of grain and feed stuff in the sum of 
$1,100 and their fixed and movable machinery in the sum of $1,400 against loss by 
fire before noon of April 5, 1915. The property so insured was totally destroyed 
by fire October 27, 1914. Appellant having refused to pay the loss, this suit to en- 
force payment thereof was commenced by said appellees Stitt, Mrs. E. E. Payne, 
and F. W. Payne by a petition filed February 15, 1915. The appeal is from a judg- 
ment in appellee’s favor for the $2,5C0, and interest thereon, sued for. 

Locke & Locke, of Dallas, for appellant. 

Capps, Canty, Hanger & Short and J. W. Stitt, all of Fort Worth, for appellee. 

Wittson, C. J. (after stating the facts as above). [1-2] The policy contained 
a stipulation that it should be void if any change should take place (without appel- 
lant’s consent) in the ownership of “the subject of insurance.’ Appellant insists 
it appeared that such a change took place before the fire occurred, and therefore 
that the judgment against it is wrong. The insistence is based on testimony showing 
that appellees J. R. Stitt and F. W. Payne, or his wife E. E. Payne, or both of them, 
and one M. M. Egan, as partners, owned the property insured at the time the policy 
was issued, to wit, April 5, 1914; that on June 14. 1914, Egan sold and conveyed his 
interest therein to one D. A. Cowan; and that on June 17, 1914, Cowan sold and con- 
veyed that interest to one Matt Harris. There was testimony which would have 
warranted a finding that the purchase of the Egan interest by Cowan was on Stitt 
and the Paynes’ account, and that he held the title thereto as trustee for them. It 
is held in this state that a transfer by one partner of his interest in partnership prop- 
erty to his copartners is not a change of interest within the meaning of a stipulation 
like the one in question. Ins, Co. v. Cohen, 47 Tex. 406, 26 Am. Rep. 298. So the 
trial court, having made such a finding, might very well have concluded that the 
transfer from Egan to Cowan was really a transfer by Egan to his copartners and 
therefore was not a violation of the stipulation in question. Appellees insist that 
it appeared that Harris also held title to the Egan interest as such a trustee. But 
we do not think so. The testimony was that Cowan took the title to the Egan in- 
terest with the understanding between him and Stitt and the Paynes that he was 
to convey it to whomsoever they directed him to convey it, and that they after- 
wards directed him to convey the interest to Harris. There was testimony that 
Harris never paid any part of the purchase price he agreed to pay for the interest, 
and that it was understood between him, Stitt, and the Paynes that he was not to 
participate in the management of the partnership business, nor share in the profits 
and loss thereof, until he disposed of a business he was engaged in at Killeen, and 
that he never disposed of that business. We do not think the facts stated warranted 
a finding that Harris was not the owner of the Egan interest. but held same as 
trustee for Stitt and the Paynes. We conclude that the change shown to have oc- 
curred in the ownership of the Egan interest was a violation of the stipulation in 
question. If it was. then of course the judgment against appellant was not war- 
ranted, Ins. Co. v. Morgan (Tex. Civ. App.) 202 S. W. 784, unless it appeared, as 
appellees insist (and, as appears further on in this oinion, we agree) it did, that 
appellant waived, or was estopped from asserting, the right it had to claim that the 
violation operated to forfeit appellees’ rights under the policy. 

[3] The policy contained the usual “iron safe’ or “record warranty” clause 
declaring that it (the policy) should be void if the insured failed to make inven- 
tories as specified, or failed to keep a set of books as specified. or, having made such 
inventories and kept such books. failed to produce same for examination by appel- 
lant in the event of a loss. Appellant insists that it conclusively appeared from the 
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testimony that appellees.did not comply with the stipulation referred to in any of 
the respects stated, and therefore that the judgment against it was unwarranted. 
We agree that it so appeared, and, that the judgment is therefore wrong, so far as 
it is in appellees’ favor for the amount of the risk on the stock of grain and feed 
stuff, unless it appeared as appellees insist and we agree, it did, that appellant had 
waived, or was estopped from asserting, the forfeiture it was entitled to claim, be- 
cause of appellees’ failure to comply with the stipulations in said “iron safe” clause. 

The trial court and jury had a right to believe from testimony before them that 
the facts with reference to the waiver and estoppel asserted by appellees, though 
disputed, were as follows: On the morning after the fire, appellant’s adjuster, one 
Buckalew, who called on appellees for the purpose of examining appellees’ books 
and records, was informed by appellee Stitt that some of the books and the “in- 
voices and papers generally” were destroyed by the fire, and that the books and _re- 
cords not so destroyed would not, alone, show the amount of the loss. A few days 
later, while Buckalew was engaged in examining the books turned over to him by 
appellees, Stitt “gave him all the details” of the transfer of the Egan interest to 
Harris. Later Buckalew declared to one Wood, who repeated the statement to ap- 
pellee Stitt, that he (Buckalew) “was not going to settle with” appellees, and that 
they “might just as well sue.” Still later Buckalew called on appellees “to discuss 
the loss” with them, when he was reminded by appellee Stitt of the statement he 
(Buckalew) made to Wood, and informed that if he did not intend to pay appellees’ 
loss “until they went into court” appellees “did not have any more time to spend 
getting up the proof of loss or information.” Buckalew thereupon denied that he 
had made any such statement to Wood, and declared it was his intention to pay ap- 
pellees according to their loss, and that his purpose in then calling on appellees was 
to request them to “give further information concerning the loss, particularly as to 
the loss on machinery.” He then requested appellee Stitt to “get up all the data he 
could on the machinery,” specifically requesting Stitt to “furnish some catalogues of 
new machinery in order that he (Buckalew) might be in a position to make some 
intelligent estimate as to the difference between the value of old and new machinery,” 
and to get all the information he could ‘‘concerning the salvage that was hauled 
away.” Stitt, relying on the assurance of Buckalew that he intended to pay the loss 
appellee sustained, “did everything Buckalew requested him to do with reference 
to furnishing information about the machinery, the salvage, and the grain loss,” 
and in doing so incurred expense besides devoting several days’ time to the work. 

The rule seems to be (14 R. C. L. 1197) that— 

“When an insurer, with knowledge of any act on the part of the insured which 
works a forfeiture, enters into negotiations with him which recognize the continued 
validity of the policy, and thus induces him to incur expense or trouble under the 
belief that his loss will be paid, the forfeiture is waived.” 

Appellant insists the rule was not applicable in the case because,_it says, it did 
not appear that, at the time he declared he intended to pay the loss and requested 
Stitt to get information he needed to enable him to determine the amount thereof, 
Buckalew knew that appellees had not made an inventory of their stock as required 
by the “record warranty clause” in the policy and had not kept a set of books in the 
manner required by said clause. But we think the trial court had a right to con- 
clude that Buckalew knew about all the violations of terms of the policy within a 
few days after the fire occurred. He testified it was his duty as appellant’s ad- 
juster to ascertain if there had been such violations, and it affirmatively appeared 
that he knew about the transfers of the Egan interest and that some of appellees’ 
books and all their “invoices and records” had been destroyed by the fire. It fur- 
ther appeared that the books not so destroyed were promptly turned over to and ex- 
amined by Buckalew, and there was nothing in his testimony as a witness suggest- 
ing he was ignorant of any fact connected with violations of terms in the policy. 

It appears in the record that when Buckalew was informed that some of appel- 
lees’ books and “all their invoices and records” had been destroyed by the fire, he 
had appellees to execute and deliver to him a “nonwaiver agreement,” in which it 
was declared that any action taken by appellant— 

“in investigating the cause of fire or investigation and ascertaining the amount of 
loss and damage to the property * * * shall not waive or invalidate any of the 
conditions of the policies * * * and shall not waive or invalidate any rights 
whatever of either of the parties to this agreement. The intent of this agreement 
is to preserve the rights of all parties hereto and provide for an investigation of the 
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fire and the determination of the amount of the loss or damage without regard to the 
liability of the insurer.’ 

Appellant insists that, in view of the agreement, it should not be held that the 
effect of Buckalew’s conduct was to waive or estop it from a the forfeitures, 
and cites Ins. Co. v. Nunn, 98 Tex. 191, 82 S. W. 497, 68 L A. 83, and cases 
following same, as authorities supporting its contention. It did. not appear in any 
of the cases referred to, as it does in this one, that the insured was induced to go to 
trouble and expense by assurance of the insurer that the loss covered by the policy 
would be paid. Had it so appeared, we have no doubt the ruling in those cases would 
have been different. Insurance Co. v. Draper, 187 Ala. 103, 65 South. 923; Tinsley v. 
Insurance Co., 199 Mo. App. 693, 205 S. W. 78. 

We do not think there is merit in appellant’s contention that the right of appel- 
lees to maintain the suit appeared to be barred by the two and four year statute 
of limitations, nor in its contention that the trial court erred when he refused to ad- 
mit as ev idence the copy of the opinion of the Supreme Court in McPherson v. In- 
surance Co. (Tex. Com. App.) 222 S. W. 211. 

The judgment is affirmed. 

~~ > 


TEXAS STATE MUT. FIRE INS. CO. v. RICHBOURG. (No. 486-3881.) 
(Commission of Appeals of Texas, Section “A.” Jan. 16, 1924. 
257 Southwestern Reporter, 1089. 


1. INSURANCE—STATEMENTS IN APPLICATION HELD WARRANTIES 


Where fire insurance policy specially referred to application, and expressly pro- 
vided that the policy was issued in consideration of statements in the application 
which were warranted to be true, and the application was attached to the policy the 
representations held thereby made warranties. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE—WHEN FALSE REPRESENTATIONS IN APPLICATION 
WILL AVOID POLICY STATED. 


In absence of statute to the contrary, false representations in an application for 
insurance, which the applicant warrants to be true, and which are relied on by the 
company, will avoid the policy without reference to the materiality of such repre- 
sentations, 

(For other cases see Insurance, Dec. Dig. § 268.) 


3. INSURANCE— WARRANTIES NOT WITHIN ANTI-TECHNICALITY 
STATUTE. 


Where, in application for fire insurance, applicant falsely stated the cash value 
of the property, that the gin was located on applicant's own farm, that it was un- 
incumbered, that he did not owe anything on it or the land, and that he had never 
been refused insurance, the representations were material, and the warranties were 
not within Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a, known as the anti-tech- 
nicality statute. 

(For other cases, see Insurance, Dec. Dig. §§ 275, -281, 283[2], 286.) 


4. INSURANCE—STATUTE PROVIDING UNDISCLOSED INCUMBRANCE 
SHALL NOT AVOID POLICY INAPPLICABLE TO MUTUAL COM- 
PANIES. 

Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4892, providing that if, property is 
incumbered by lien, or after issuance of policy, it becomes incumbered, it shall not 


render the policy void, is inapplicable where the insurer is a mutual company. 
(For other cases, see Insurance, Dec. Dig. 283[2], 330[1].) 


5. INSURANCE— AGENCY; INSURFR NOT ESTOPPED FROM CLAIM- 
ING POLICY VOID WHERE LIMITATIONS OF AGENT’S AUTHOR- 
ITY EXPRESSED. 


Where the limitation of an agent’s authority is expressed in the application or 
in the policy in such a way that insured is charged with knowledge thereof, in- 
surer will not be estopped from avoiding the policy by wrongful acts of the agent. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 
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6. INSURANCE—RULE OF INSURER’S RIGHT TO AVOID POLICY 
' WHERE FALSE REPRESENTATIONS WRITTEN INTO APPLICA- 

TION BY AGENT STATED. 

Where false statements and representations, which are warranted to be true, 
were written into an application by the agent, and applicant knew or had means of 
knowing that such statements were untrue, insurer is not precluded from avoiding 
policy conditioned on such false representations. 

(For other cases, see Insurance, Dec. Dig .§ 379[5].) 

7. INSURANCE—INSURED BY FAILURE TO READ POLICY ADOPTED 

REPRESENTATIONS IN APPLICATION AS HIS OWN. 

Even though answers in application for fire policy were changed after it was 
signed by insured, where a copy was attached to the policy when delivered, as re- 
quired by Vernon’s Sayles’ Ann. Civ. St. 1914, art 4951, and the policy provided that 
it would not become operative unless statements and representations in the applica- 
tion were true, insured, by failing to read the policy and verify the representations, 
adopted them as his own, and ratified the contract as delivered. 

(For other cases, see Insurance, Dec. Dig .§ 379[5].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by R. F. Richbourg against the Texas Mutual Fire Insurance Company. 
A judgment for plaintiff was affirmed by the Court of Civil Appeals (243 S. W. 
590), and defendant brings error. Reversed and rendered, 


Tyler, Hubbard, Monteith & Dougherty, of Belton, for plaintiff in error. 
Jones & Jones, of Mineola, for defendant in error. 


GERMAN, P. J. Defendant in error sued plaintiff in error, a mutual fire insur- 
ance company, chartered under the laws of Texas, to recover upon a fire insurance 
policy in the sum of $3,000, covering a certain gin house and machinery, situated in 
Wood county, Tex. As found by the jury the loss amounted to $2,750, for which 
judgment was rendered in favor of defendant in error by the trial court. This 
judgment was affirmed by the Court of Civil Appeals at Texarkana, 243 S. W. 590. 
The policy became effective October 3, 1919, and the loss occurred January 1, 1920. 

Plaintiff in error sought to avoid the policy on the ground that the application 
for the insurance contained false representations, which were material, which had 
been warranted as true by the applicant, and but for which the policy would not 
have been issued. The representations alleged to have been false were these: That 
the cash value of the proprty was $4,040; that the gin plant cost $4,490; that 1,000 
bales of cotton had been ginned during the preceding season; that the gin was lo- 
cated on defendant in error’s own farm; that the property was unincumbered; that 
defendant in error did not owe anything on the gin property or the land upon which 
it was located; and that defendant in error had never been refused insurance upon 
the property. ‘ 

The application for insurance contained the representations above set out. The 
name of R. F. Richbourg was signed thereto by his brother, J. F. Richbourg, who 
was authorized to act for him. The application was taken by W. O. Shopshire, local 
agent of plaintiff in error, whose authority was limited to soliciting the application, 
forwarding same, delivering the policy, and collecting the premium. The limitation 
on the agent’s authority was expressed in the policy of insurance, but not in the 
written application. Only the officers of the company were authorized to execute 
the contract of insurance. The principal office was at Belton, Bell county. It is 
undisputed that the policy was issued upon the basis of the written application; that 
the officers relied upon the representations made therein, which they did not know 
to be untrue, and that the policy would not have been issued if they had known that 
any of said representations were not true. 

It is undisputed that some, if not all, of the representations referred to above 
were untrue at the time the application was made. The jury found that such un- 
true statements were not made by defendant in error, and it follows as a result of 
this finding that they must have been written into the application by the agent. There 
is nothing to indicate that the statements were changed after the application was 
signed by Richbourg, and in his pleading he avers that he signed the application 
without reading it or having it read to him. The application contained the following 
agreement : 
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“I, or we, hereby warrant, covenant and agree that the foregoing is a just, full 
and true statement of all the facts and circumstances in regard to the condition, age, 
situation, value and risk of the property described; and I, or we, further warrant, 
covenant and agree that there exist no facts or circumstances material to the risk 
other than those herein stated and disclosed. I, or we, further covenant and agree 
that this application with its agreements, statements and answers and clauses and 
conditions shall constitute a warranty on my or our part and the basis for and a 
part of any policy or policies that may be issued hereon.” 

After the application was forwarded by the agent to the home office the policy 
was issued and returned to the agent, who delivered same to Richbourg and received 
the premium. There was attached to the policy a copy of the application. which had 
been signed by Richbourg, and which contained the statements referred to. The 
policy was left by Richbourg at the bank, and remained in his possession until the 
fire occurred. He was in no manner prevented from reading and fully examining 
the policy. Among other things the policy contained the following: 

“Reference is made to the application, survey, plan or description of the as- 
sured on file in this office, which hereby forms part of this policy, and is and shall 
be a continuing and promissory warranty by the assured.” 

Also the following: 


“That the application made for the issuance of this policy is hereby made a part 
hereof, and in consideration of the statements contained in said application, which 
are hereby warranted to be true, this policy is issued, and would not have been issued 
or delivered except for the statements and representations contained in said applica- 
tion, and, if the statements and representations contained in said application for this 
policy are not wholly true and correct, then this policy will not become operative, 
and the company shall only be liable in case of loss or damage to the property cov- 
ered by this policy for the’amount of premium paid thereon with six per cent. in- 
terest from the date of the receipt of said premium by the company.” 

[1-4] The application being attached to and made a part of the policy, the rep- 
resentations contined therein, some or all of which were shown to be untrue, were 
thereby expressly made warranties on the part of Richbourg. U. S. Fidelity & 
Guaranty Co. v. Maxwell, 152 Ark. 64, 237 S. W. 710. In the absence of a statute 
to the contrary, false representations in an application for insurance, which the 
applicant warrants to be true, and which are relied upon by the company, will avoid 
the policy without reference to the materiality of such representations. Insurance 
Co. v. Pinson, 94 Tex. 553, 63 S. W. 531; Modern Woodmen of America v. Atcheson 
(Tex. Civ. App.) 219 S. W. 543: Insurance Co. v. Smith (Tex. Civ. App.) 157 
S. W. 755. However, the representations in question are very material. The war- 
ranties here referred to are not within the purview of article 4874a, known as the 
anti-technicality statute. Philadelphia Underwriters’ Agency v. Driggers, 111 Tex. 
392, 238 S. W. 633. Neither does article 4892 apply, because this is a mutual com- 
pany. The provisions contained in the rider to the policy came within article 4874a, 
and the Court of Civil Appeals has properly decided the case as to these. 

[5] .The contention of defendant in error is that, because the false statements 
and representations were written into the application by the agent of the plaintiff 
in error, he having made truthful answers to the questions propounded to him by the 
agent, the plaintiff in error is estopped from claiming the policy void by reason of 
the misrepresentations, upon the theory that the acts of the agent were the acts of 
the company. The Court of Civil Appeals seems to have taken this view of the 
matter without discussing the proposition at all. We do not find it necesasry to 
decide whether an insurance company will be estopped from avoiding a policy where 
false representations have been written into the application by the agent when the 
agent’s authority is a limited one, as in this case, there being nothing in the appli- 
cation itself showing the limitation on the agent’s authority. The rule séems to be 
well settled in this state to the effect that, when the limitation is expressed in the 
application or in the policy in such way that the insured is charged with knowledge 
thereof, the company will not be estopped by the wrongful acts of the agent. Fitz- 
maurice v. Life Ins. Co., 84 Tex. 61, 19 S. W. 301. Insurnce Co. v. Harris, 26 Tex. 
Civ. App. 537, 64 S. W. 867. 

[6] But, whatever may be the general rule as to estoppel by reason of the 
agent’s acts, it has no application to this case. It is the established law of this 
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state, and of many states, that, where false statements and representations, which are 
warranted to be true, are written into an application for insurance by the agent, 
and the applicant knows or has the means of knowing that such statements are con- 
tained in the application, and are not true, the insurance company is not precluded 
from avoiding the policy where it has been conditioned upon such false represen- 
tations. Insurance Co. v. Hazlewood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 
16 Am. St. Rep. 893; Fitzmaurice v. Ins. Co., 84 Tex. 61, 19 S. W. 301; £tna Ins. 
Co. v. Holcomb, 89 Tex. 404, 34 S. W. 915; Sovereign Camp, W. O. W., v. Lillard 
(Tex. Civ. App.) 174 S. W. 619 ¢writ denied). Supreme Lodge K. of H. v. Payne, 
101 Tex. 449, 108 S. W. 1160, 15 L. R. A. (N. S.) 1277; Modern Woodmen vy. 
Angle, 127 Mo. App. 94, 104 S. W. 297; Insurance Co. v. Fletcher, 117 U. S. 519, 
6 Sup. Ct. 837, 29 L. Ed. 934; Insurance Co. v. Hilton-Green, 241 U. S. 613, 36 
Sup. Ct. 676, 60 L. Ed. :202; Layton v. N. Y. Life Ins. Co., 55 Cal. App. 202, 202 
Pac. 958; Goldstone v. Life & Trust Co., 33 Cal. App. 119, 164 Pac. 416; Life Ins. 
Co. v. Freedman, 159 Mich. 114, 123 N. W. 547, 32 L. R. A. (N. S.) 298; Stanu- 
levich v. Life Ass’n 228 N. Y. 586, 127 N. E. 315. 

[7] Defendant in error admits that he did not read the application after his 
answers had been written down by the agent. He permitted the application to leave 
his possession, with his signature attached to it, containing warranties that the state- 
ments therein were true. He knew that the company must rely upon these statements 
as a basis for the contract, and must necessarily act upon the warranty that such 
statements were true. For this reason it was his duty to see that the answers to all 
questions were correctly written. His negligence in failing to read the answers be- 
fore signing the application ought, in equity, to estop him from avoiding the con- 
sequences thereof. W. O. W. vy. Lillard, supra. * However, in view of the fact that 
the answers may have possibly been changed after the application was signed, we 
do not decide whether he was estopped on this ground or not. 

At the tinve the policy was delivered to defendant in error it had attached a copy 
of the application signed by defendant in error, containing the representations above 
set out. This was in accordance with article 4951 of our statutes. The purpose, no 
doubt, of this article was to give the insured an opportunity to see that the policy 
contained a true and full statement of the facts upon which it was based, so: that, 
before liability was incurred for the premium, he might know that the policy was 
valid and contained only such statements, promises and warranties as he had actu- 
ally made. The policy contained this provision: 

“If the statements and representations contained in Said application for this 
policy are not wholly true and correct, then this policy will not become operative 
and the company shall only be liable in case of loss or damage to the property cov- 
ered by this policy for the amount of premium paid thereon with 6 per cent. interest 
from the date of the receipt of said premium by the company.” 

This made it the imperative duty of the defendant in error to read the policy 
and verify the statements and representations it contained. However, as said by the 
Supreme Court in the case of Insurance Co. v. Holcomb, supra: 


“He is bound by its terms, whether he read it or not, there being no facts shown 
which prevented him from doing so. * * * The fact that” he “did not know 
the contents of the policy will not relieve him from the binding force of the war- 
ranty contained in it. He could have read it if he had desired to do so.” 

It follows, therefore, that, whether he reads the policy or not, with it in his 
possession, containing the application with the questions and answers, he adopted 
them as his own and ratified the contract in the form and with the terms as it ex- 
isted at the time it was delivered to him. 

In the case of Life Insurance Co. v. Hazlewood, supra, it was held that the 
insured was bound to give truthful answers to the questions propounded by the 
medical examiner, but, under the circumstances of that case, was not bound to see 
that the answers were correctly recorded. However, in that case the court made this 
significant statement: 

“If, however, it did by any means come to the knowledge of the insured that 
answers given by him had been incorrectly written down, it then became his duty to 
see that the proper corrections were made, and if he failed to do so, then, although 
not bound by a warranty, plaintiff ought now to be held estopped from disputing 
them as written; and if under such circumstances incorrectly written answers ma- 
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terially affected the risk, and the issue was properly raised by the pleadings and sus- 
tained by the evidence, a recovery ought not to be had.” 

The question under consideration here was squarely decided in the case of Sov- 
ereign Camp, W. O. W., v. Lillard, supra, in an able opinion by Judge Rice. In that 
opinion numerous cases are reviewed, including the cases of Ryan v. Mutual Life 
Ins. Co., 41 Conn. 168, 19 Am. Rep. 490, and N. Y. Life Ins. v. Fletcher, supra, 
both of which are leading cases, the latter having been many times approved by the 
courts of this state. 

In the recent case of Mutual L. Ins. Co. v. Hilton-Green, the Supreme Court of 
the United States cites the Fletcher Case and other cases, and restates the rule in 
this language: 

“The assured at the least consciously permitted an application containing ma- 
terial misrepresentations to be presented by subordinate agents to officers of the 
insurance company under circumstances which he knew negatived any probability that 
the actual facts would be revealed. and later he accepted policies which he must 
have understood were issued in reliance upon statements both false and material. 
He could claim nothing because of such information in the keeping of unfaithful 
subordinates. Moreover, the false representations accompanied and were essential 
parts of the policies finally accepted. He did not repudiate, and therefore adopted 
and approved, the representations upon which they were based. Beyond doubt an 
applicant for insurance should exercise toward the company the same good faith 
which may be rightly demanded of it.” 

The courts of many other states have followed this rule, and the cases of Mod- 
ern Woodmen of America v. Angle, supra, by the Court of Appeals of Missouri, and 
Life Insurance Co. v. Freedman, supra, by the Supreme Court of Michigan, discuss 
the question in a very clear and forceful manner. In the latter case the holding is 
stated in the syllabus in this way: 

“That an ignorant applicant for life insurance did not actually know of false 
statements in the application as to his age and rejection by other companies will not 
prevent a cancellation of the policy for fraud, if the application is made a part of 
the contract and.the statements therein are warranted, while the policy goes into his 
possession and is retained by him, since it is his duty to know that the representa- 
tions in the application are true.” 

The jury found that plaintiff in error had waived its right to avoid the policy 
for failure of the defendant in error to keep the promises and agreements contained 
in the rider to the policy. This is immaterial in view of the conclusion we have 
reached with reference to the false representations in the application on which the 
contract was based. The question of the waiver of plaintiff in error’s right to 
avoid the policy on this ground was not submitted to the jury, and in our opinion 
was not raised by the evidence; especially in view of the conditions of the policy, 
and the written agreement of defendant in error to the effect that plaintiff in error 
would waive no right or privilege by conducting the investigation it did through its 
adjuster. Defendant in error was entitled to a refund of the premium paid, with 6 
per cent, interest, but this had been sent to him before the suit, and he was in pos- 
session of the check at the time of the trial. 

We recommend that the judgment of the Court of Civil Appeals and of the 
district court be refused and judgment be rendered in favor of plaintiff in error. 

Cureton, C.. J. Judgments of the court of Civil Appeals and District Court are 
both reversed, and cause rendered for plaintiff in error. 


or 


O'NEIL er at. vy. PACIFIC STATES FIRE INS. CO. OF PORTLAND, ORE. 
(No. 18005.) 
(Supreme Court of Washington. Jan. 17, 1924.) 
222 Pacific Reporter, 215. 

1. INSURANCE — INSURER NOT PERMITTED TO DENY “INSURABLE 
INTEREST” OF PURCHASER UNDER LAND SALE CONTRACT. 
Where renewal of fire insurance policy was issued on applicant’s representation 

that she was not owner of the property, but held under contract for deed, insurer 

will not be permitted to say that insured did not have an insurable interest, especially 
in view of Rem. Comp. Stat. § 7033, which provides that “insurable interest” is every 
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interest in property of such a nature that contemplated peril might directly damnify 
insured. 
(For other cases, see Insurance, Dec. Dig. § 117.) 


2. INSURANCE — LIABILITY OF INSURER NOT AVOIDED BY WRIT- 

TEN INSTRUMENTS WHICH DID NOT FORFEIT INSURED’S RIGHT 

IN PROPERTY. 

Where insured was not the owner, but held under contract for deed, insurer’s 
liability held not avoided because of written instruments between insured and her 
vendor, which did not attempt a forfeiture of her estate. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE—INSURED’S DISCLAIMER HELD RESULT OF INTIMI- 

DATION. 

Evidence held to show disclaimer, signed by insured the next day after the fire, 
was the result of insurer’s adjusting agent practically frightening her into signing. 

(For other cases. see Insurance, Dec. Dig. § 665[1].) 


4. INSURANCE—THAT VENDOR CLAIMED FULL AMOUNT OF INSUR- 
ANCE NOT JUSTIFICATION FOR DENIAL OF LIABILITY WHEN 
ALL PARTIES BEFORE COURT. 

Where insured did not own in fee, but held under contract for deed, fact that 
vendor, some few days after fire, claimed the full amount of the insurance, did not 
justify insurer in seeking to escape judgment at the suit of both vendor and in- 
sured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Department 2. 
Appeal from Superior Court, Snohomish County; Alston, Judge. 
Action by James A. O’Neil and another against the Pacific States Fire Insurance 
eaneeny of Portland, Or. Judgment for plaintiffs, and defendant appeals. Af- 
rmed. 
Cooley, Horan & Mulvihill, of Everett, and Gus C. Moser, of Portland, Or., 
for appellant. 


E. C. Dailey, A. E. Dailey, and Wm. Sheller, all of Everett, for respondents. 


MitcHeELL, J. This is an action on a policy of fire insurance, instituted by 
James A. O'Neil and Mrs. Ella Heald. At the conclusion of the evidence on behalf 
of the plaintiffs, the defendant moved for a nonsuit, which was denied. The de- 
fendant, refusing to put in any evidence, moved for a directed verdict, which was 
denied. Thereupon the court directed a verdict against the defendant, and from a 
judgment thereon the appeal has been taken. 

The policy of insurance was written and delivered by James A. O’Neil as agent 
for the company. It named Mrs. Heald as the insured, and covered a hotel build- 
ing and furniture, in the sum of $4,000. O’Neil and his wife, as owners of the 
property, had given a real estate contract on it to Ray Heald, the husband of Mrs. 
Heald, and put him in possession. The real estate contract provided for deferred 
payments on the installment plan, which the vendee agreed to pay. It contained 
the common provision for forfeiture at the election of the vendor, upon failure of 
the vendee to comply with the terms of payments and other conditions imposed. Ray 
Heald died before the payments were completed. It does not clearly appear if he 
was in default, but certainly no default was ever declared against him, or at all. 
Mrs. Heald continued in possession of the property, and in making application for 
the insurance in question’ it appears that in answer to questions she represented that 
she was not the owner of the property, but held it under a contract for a deed. 
The same statement was made by the agent in his daily report to the company ot 
the application and of the issuance of the policy. With this knowledge the company 
continued the policy in force and forwarded a statement for the collection of the 
premium. The policy was a renewal of insurance on the same property issued to 
Ray Heald the previous year, in which the same representation as to ownership 
was made, and in this policy, as in that one, there was a clause, “Loss, if any, pay- 
able to James A. O’Neil as his interest may appear.” 

1}] The policy is in the standard form, and it is argued on behalf of the appel- 
lant that, since in this state a real estate contract like the one in question does not 
convey any interest, legal or equitable, to the vendee, Mrs. Heald had no insurable 
interest in the property, and that the policy is void) The record shows that the 
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company accepted her obligation to pay a premium of $174, having before it her 
representation that she was not the owner in fee of the property, but held it under 
a contract for a deed. Under such circumstances the appellant will not be permitted 
to say that she did not have an insurable interest, and especially so in view of the 
statute (section 7033, Rem. Comp. Stat.), which, among other things, provides: 

“‘Insurable Interest’ is every interest in property, or any relation thereto, or 
liability in respect thereof, of such a nature that a contemplated peril might directly 
damnify the insured.” 

[2] Appellant attempts further to turn aside liability because of several writ- 
ten instruments on the part of either or both, James A. O’Neil and Mrs. Heald, all 
of which, however, were fully explained by them at the trial. They are too lengthy 
to be set out in full. One is an instrument dated December 22, 1921, after the death 
of Mr. Heald, signed by Mr. O’Neil and Mrs. Heald, which, among other things, 
allows him to sell or exchange the property to the best advantage and to get for her 
as much as he can over and above what he “has in same as his equity,’ and she is 
to do what she can to bring about a sale of the property, and that “at all times’ he 
considers she “has valuable interest in said property.” Another instrument, signed 
by both on January 7, 1922, purports to agree that the original real estate contract 
had been forfeited by Ray Heald for nonpayments. It does not say that the ven- 
dors had ever elected, prior to the death of Mr. Heald, to declare the contract for- 
feited, nor that it was understood by Mr. Heald that he had forfeited his rights 
thereunder, but only that O’Neil and Mrs. Heald now state that it was then for- 
feited because of nonpayments. Mr. Heald was in possession of the property at 
the time of his death, it appears, and Mrs. Heald continued in possession of it there- 
after, and made some payments on the contract. There is no proof whatever that 
there has ever been any attempt at forfeiture, so far as the estate of Mr. Heald is 
concerned, and, besides, as to this last instrument it was clearly explained at the 
trial by the parties as being intended by them to overcome the effect of Mrs. Heald 
having lately recorded the real estate contract that stood in the name of her hus- 
band, now deceased, and that the present instrument was considered by them to be 
necessary to satisfy any prospective purchaser as to the title in the making of any 
sale contemplated by their agreement of December 22, 1921. 

[3] Another instrument was signed by Mrs. Heald the next day after the fire. 
It was delivered to an adjusting agent of the company, who, after talking with Mrs. 
Heald, visited her later on the same day and requested her to sign the writing, pre- 
pared by him, to the effect that she made no claim under the policy. It appears plain 
from the record that he practically frightened her into signing it, saying, as shown 
by the testimony of more than one witness, among other things, “that he was afraid 
she would get into trouble about the fire, and the best thing she could do would be 
to sign the paper.” Afterwards, however she did send in proof of the loss. 

[4] The other instrument relied on is a letter to the company by Mr. O'Neil, 
some days after the fire, in which he claimed the full amount of insurance. The 
letter might possibly cause the company trouble or hesitation in deciding to whom 
the money was payable, as it was provided in the policy that the loss should be 
payable to him as “his interest may appear’; but the letter cannot justify the com- 
pany in seeking to escape from a judgment at the suit of all the parties who to- 
gether are entitled to the payment. Mr. O’Neil frankly testified at the trial that 
at all times mentioned he claimed nothing more in the property than the balance due 
him on the original contract, and that he had attempted and intended to protect 
Mrs. Heald accordingly. His testimony further shows that at the time of the fire 
the property altogether was reasonably worth more than the amount of the insur- 
ance above what would be required to pay him the balance due on the real estate 
contract. It further shows that the property destroyed by the fire was of a value 
in excess of the amount of the insurance. 

[5] One other assignment of error is the sustaining of an objection to a ques- 
tion by appellant’s counsel, on the cross-examination of Mrs. Heald, as to what in- 
terest she claimed in the property. The ruling was entirely harmless, because Mr. 
O'Neil, the only other party interested in the property, had sufficiently covered the 
matter in his testimony, if the matter was of any importance whatever to the com- 
pany. 

Judgment affirmed. 

Main, C. J., and Bridges, Fullerton, and Pemberton, JJ., concur. 
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MARINE. 


ARBIB & HOULBERG, Inc., v. SECOND RUSSIAN INS. CO. (No. 36.) 
(United States Circuit Court of Appeals, Second Circuit. December 3, 1923.) 
294 Federal Reporter, 811. 

1. INSURANCE — EVIDENCE HELD TO SHOW LOSS BY LEAKAGE OF 

SEA WATER INTO VESSEL. 

Evidence in action on policy insuring against perils of the sea held to show that 
damage to goatskins was caused by leakage of sea water into the vessel. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE — DAMAGE CAUSED BY LEAKAGE OF SEA WATER 

HELD LOSS BY “PERILS OF THE SEAS.” 

Damage to insured cargo, caused by leakage of sea water into the vessel during 
a storm, held a loss by “perils of the seas,’ within a policy insuring against such 
loss. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

(For other definitions, see Words and Phrases, First and Second Series, Perils 
of the Sea.) 

3. INSURANCE—DEFINITION OF “PERILS OF THE SEAS.” 

When used in insurance policies, “perils of the seas” embraces all kinds of 
marine casualties, and every species of damages suffered by the ship or ship’s cargo 
at sea, due to the extraordinary action of the wind or the waves. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel by Arbib & Houlberg, Inc., against the Second Russian Insurance Com- 
pany. Decree for respondent, and libelant appeals. Reversed, with directions to 
render a decree in favor of libelant. 

Duncan & Mount, of New York City (Russell T. Mount, of New York City, 
of counsel), for appellant. 

Kneeland, Harison & Hewitt, of New York City (William Harison, of New 
York City, of counsel),- for appellee. 

Before Rogers, Hough, and Manton, Circuit Judges. 


Rocers, C. J. The respondent is an insurance company organized and existing 
under the laws of Russia, and it is engaged in writing marine insurance in the city 
of New York, and on December 7, 1918, it made and delivered through its duly au- 
thorized agent at New York a policy of insurance upon a cargo of goatskins valued 
at $100,000 shipped on the steamship Shinkai Maru and rail at and from port and /or 
ports in India to New York, direct or otherwise, including transshipment if re- 
quired. By the terms of the policy the respondent insured the libelant against all 
loss or damage to the goatskins caused by the adventures and perils of the seas, 
fires, enemies, barratry of masters and mariners, and all other perils, losses, and 
misfortunes that have or shall come to the hurt, detriment, or damage of the said 
goods and merchandise or any thereof. 

The steamship sailed on September 25, 1919, from Madras, India, on a voyage 
to Kobe, Japan, and prior to her departure from Madras there was loaded on the 
steamship Shinkai Maru 220 bales of goatskins the property of the libelant which 
property was subject to the policy of insurance above mentioned. At Kobe, Japan, 
the skins were transshipped and loaded on the steamship Nagato Maru, and by that 
vessel they were carried to Vancouver, B. C., from which place 140 of the said bales 
were shipped by rail to Boston, Mass., and the remaining 80 bales were shipped by 
rail to Philadelphia, Pa. It is alleged. that while proceeding upon the voyage from 
Madras to Vancouver 135 bales of the goatskins suffered severe damage caused by 
the perils of the sea and risk insured against, the total amount of the damage being 
$17,758.07, and that the proportion of the loss for which the respondent was liable, 
under its policy, was $3,196.45, with interest thereon from January 1, 1919. 

The District Court has found as a fact that most of the damage was caused by 
salt water. The District Judge dismissed the libel and in his opinion said: 

“In view of this record, I think that most of the damage shown was caused 
by salt water. It remains, however, to determine whether this salt water arose 
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from perils of the sea. There is some reason to believe that it did, owing to the 
testimony of the master that he passed through a storm. But the wave which in- 
jured the door to the wireless house could not have been the cause of this damage, 
because the cargo was not wet in top, and the hatches seem to have been tight. I 
think it too speculative to make a finding here that salt water which caused the dam- 
age to the hides was introduced owing to the violence of the storm. Upon the ex- 
isting record, I think enough has not been shown to relieve a carrier from liability 
(The Rosalia [C. C. A.] 264 Fed. 285) and if a carrier would be liable it would 
be because of lack of proof that the injury was due to perils of the sea. Conse- 
quently a foundation has not been laid for holding the respondent insurance com- 
pany liable. The burden is upon the libelant to establish that the loss was due to 
insured perils, as it would be upon the ship in a case between the cargo owner and 
the ship to show a loss due to excepted perils. The libelant has not, in my opinion, 
sustained this burden. Accordingly the libel is dismissed, with costs.” 

The libelant has appealed from the decree dismissing the libel. The sole ques- 
tions raised by the appeal are two: 

“(1) Has the libelant proved that the damage was caused by sea water? 

“(2) If that fact has been established, then we must determine whether the 
damage was due to ‘perils of the seas.’ ” 


The respondent denies that the damage was caused by sea water, and, if it was 
so caused, it denies that it was occasioned by “sea perils.” We shall consider these 
questions in their order. 

[1] We agree with the court below that the damage was caused by sea water. 
That fact is established by the evidence. The testimony of the captain of the ship 
explains the matter. The following is an excerpt from his testimony : 

“Q. What sort of voyage did you have from Kobe to Vancouver? A. We ex- 
perienced heavy sea. 5 

“Q. Was it unusually heavy? A. (looking at protest). Not usual storm; 
more than usual. 

“Q. In what respect was it unusual? A. Smash the door of the wireless ‘room 
on top of the deck house. 

‘QO. How was the wind? A. Gale of wind. 

“Q. “Heavy? A. Heavy. 

“Q. The seas, how were they? A. Seas rough. 

“Q. How rough—the usual roughness you encounter in a voyage? A. Caused 
her to pitch and roll very heavily. 

“Q. You took every precaution to prevent any damage occurring to the ship or 
the cargo during this storm? <A. Yes; we took all precautions. 

“Q. How about the hatches? A. Battered down, and rope tied across (indicat- 
ing criss-cross). . 

“Q. Was there anything else you could do to prevent damage to ship or cargo 
that was not done? A. We did all. we could do. 

“Q. In spite of what you could do, the ship suffered some damage? A. Yes. 

“Q. Did any water get in the hatches or in the holds? A. No; I don’t think so. 

“Q. When did this storm occur that you have just been describing—what dates? 
A. I don’t think the water got inside the hatches, because I took all precautions. 

“Q. (repeated). When did this storm occur that you have just been describ- 
ing—what dates? A. From October 24 to 25, and from November 1 and 3.” 

He testified that the storm was so severe that it broke in the door of the wire- 
less room, which was situated on top of the paeeeni amidship. His testimony 
continued as follows: 

“Q. What caused the damage to the door of the ‘eaidies room? A. The water 
coming on it. 

“OQ. Water washing over the deck? A. Yes. 

“Q. Is the wireless room door above the deck? A. Above the deck. 

“Q. How high up above the deck? A. from the main deck, you mean? 

“QO. Yes. A. About 14 or 15 feet. 

Q. And the hatches are on the main deck? A. Yes. 

“Q. So the water washing over to smash the door of the wireless room was 
washing over these hatches in which the cargo was stowed—is that right? A. Yes; 
I think so. 

“Q. Water might have got in? A. I think so. 


cr 
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“Q. Did you go into the hatches after the storm occurred, before the cargo 
was taken out? A. No. 

“Q. So it might have been damaged by water without your knowing it? A. ] 
can’t say anything about that. 

“Q. So, when you state that no water got down in the holds, you are making a 
statement about which you really don’t know whether any did or not—is that true? 
A. Yes; it might be a little let in.” 

That the goatskins were damaged by salt water is made clear by the testimony 
of the experts. A Boston marine surveyor and inspector, who had been engaged in 
the business since January, 1877, who began as an office boy in a marine insurance 
office in 1865, and whose qualifications as an expert were admitted at the trial by 
counsel for the respondent, testified that the skins “had been in actual contact with 
sea water.” A further excerpt from his testimony is as follows: 

“Q. Well, did you consider from your examination that some of these bales 
must have stood at any time in sea water? A. Why, yes; all of the 55 had come 
in contact with it. I won't say stood in sea water, but I can’t see any other way 
they could come in contact with it. 

“Q. Well, if they were in the hold of the ship, and they were on the bottom —. 
A. (interposing). Then they would stand in it. 

“OQ. Yes. Now, did you make any chemical test, or any kind of a chemical ex- 
amination? A. I did not. That was useless, within my limited chemical knowledge, 
for they were salted skins, and my only test for the action of sea water is to get the 
sea water reaction, which is almost exactly the same as salt water. 

“Mr. Kneeland: Or the nitrate of silver test? 

“The Witness: Yes. : 

“Q. In other words, you concluded that, inasmuch as the skins were salt skins, 
the chemical test would not be of much value in determining the cause of this dam- 
age? A. That is so. I relied only upon my knowledge of the character of damage. 

“Q. You made no report of it, if you observed any damage caused by fresh 
water? A. No; I did not mention it. 

“Q. And your best recollection is that you did not notice any fresh water dam- 
age? A. If I did, I have forgotten it. 

“Q. Is there any doubt whatever in your mind as an expert, after examining 
these bales, that the damage was caused by sea water? A. None whatever.” 

The ship which carried this consignment of skins was a comparatively new 
vessel, which makes the following excerpts from the testimony of this surveyor in- 
structive : 

“Q. Mr. Palmer, even the best vessels leak a little at times, do they not? A. 
The newer they are the more they leak for a while. 

“Q. How does that water get in? A. In a new vessel? 

“Q. Yes. A. Ina new vessel it comes through the seams. They are flush seams, 
and the caulking is done by a blunt caulking iron which jams right straight along, 
and jams the integrity of the plates. Now, in the working or strain of the vessel, 
that caulking, which is just simply a blunt end, separates and weeps a little bit— 
enough to allow a drop or two of water to come in before it commences to rust out. 
When these seams do rust out, they remain so permanently. So that a brand new 
vessel is more likely to take in more water from the strain in rough weather than 
a vessel that is three or four or five or six years o‘er—up to the time that her 
structural weakness develops. 

“Q. And in the case of a storm, of course, she would be likely to take in more 
water than in calm weather? “A. Yes; but I cannot very well apply that here, 
because I do not know anything about her age. I am only theorizing. 

“Q. But even older vessels leak to some extent particularly in stormy weather, 
do they not? A. Yes. A vessel is really weaker than an eggshell; so when a ves- 
sel rides two seas, as I have very frequently seen them, of course there is a tre- 
mendous strain that comes on these thousands and even millions of rivet holes, and 
they are subject to that strain—and even there the water will leak through the rivet 
holes, as well as in the caulking—but a rivet hole leak is not so pronounced, because 
it had to go through such a number of thickness. 

“Q. So that, no matter how well the hatches may be covered there is always a 
possibility that some sea water will get into the hold of the vessel? A. Yes; there 
is very little leaking through hatches. They are taken care of on every voyage 
After the hatch is put on, it is thoroughly caulked with oakum and two or three 
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tarpaulins are put over, so thateleaks from hatches are very few, unless the seas 
are heavy enough to wash off the tarpaulins, and then the vessel is full; but, if her 
decks are full of water all the time, it gradually lightens up the oakum. And then 
they get water sometimes to the extent of bursting the hatches off, and then the 
water goes down in the hold.” 

Again he testified: 

“Q. All that you reported was sea water damage? A. Sea water damage, the 
result of the contact of these bales with sea water. If I may qualify that, I do 
not mean to have. you infer that every skin that I saw in every one of those bales 
was in actual contact with sea water; but the bales had been in contact with sea 
water, and so long a time that decomposition had set in, which would continue from 
one skin to another, so it was simply decomposition that was continuing in that bale 
that had been in actual contact with sea water. 

“Q. This examination was made by you for neither side in this case? A. I 
always intend to have every report that I ever make from an absolutely disinter- 
ested standpoint. 

“Q. I mean, you did not represent either the underwriter or the shipper? A. 
No; if I am called upon to represent people, I decline.” 

The deposition of the port warden at Vancouver was introduced in evidence. 
It appears that under the law of British Columbia he had cognizance of all matters 
relating to the survey of vessels and cargo arriving in the port of Vancouver in 
damaged condition. He examined the goatskins herein involved after their arrival 
at Vancouver. He testified that they were in a damaged condition, and that the 
damage was in his opinion due to sea water. There is similar testimony from other 
witnesses in the record. 

[2] Having reached the conclusion that the damage to the cargo was caused 
by the entrance of sea water into the vessel by leaking, it remains for us to deter- 
mine whether the damage which resulted was caused by a peril of the sea as between 
the assured and the insurer. It is conceded that a distinction exists between the 
legal effect on a common carrier and the legal effect on an insurer in the case of a 
loss arising from a peril of the sea. The distinction is clearly set forth in Liver- 
pool Steam Co. v. Phoenix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788. 
See, also, the Jeanie, 236 Fed. 463, 149 C. C. A. 515; The Turrett Crown (D. C.) 
282 Fed. 354; The Ft. Morgan (C. C. A.) 284 Fed. 1. 

In the case of The Folmina, 212 U. S. 254, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 
Ann. Cas. 748, the owner of cargo sued the carrying vessel for damage to cargo 
which was caused by the “unexplained presence of sea water in the vessel.” In that 
case the Supreme Court found that the damage was caused by sea water,and that it 
was not shown that the vessel encountered sufficient stress of weather to warrant 
the inference that it came in because of the action of external causes, and it was held 
that the unexplained presence of sea water in a vessel is not of itself a peril of the 
sea, within the meaning of an exception of perils of the sea in the bill of lading. 
That case is distinguishable from the case now before the court in that the evi- 
dence in the instant case shows that the vessel encountered severe storms, and 
that an inspection of the hold showed that there had been leaking rivets. 

[3] The phrase “perils of the seas” cccurs in bills of lading, where it is used 
as a ground of the carrier’s exemption from liability, and it is also employed in 
policies of insurance in stating the ground of the insurance company’s liability. In 
the interpretation of the phrase when used in bills of lading, the courts have adopted 
great strictness, as the carrier is seeking exemption of liability; but in the inter- 
pretation of the phrase when used in insurance policies, the courts in many cases 
have given to it great elasticity of meaning. We think perils of the sea embrace all 
kinds of marine casualties, and every species of damage suffered by the ship or 
ship’s cargo at sea, due to the extraordinary action of the wind or the waves. In 
Hazard v. Insurance Co., 8 Pet. 557, 8 L. Ed. 1043, the Supreme Court said: 

“In an enlarged sense, all losses which occur from maritime adventures may be 
said to arise from perils of the sea; but the underwriters are not bound to this ex- 
tent. They insure against losses from extraordinary occurrences only; such as 
stress of weather, winds and waves, lightning, tempest, rocks, etc. These are under- 
stood to be the ‘perils of the sea’ referred to in the policy, and not those ordinary 
perils which every vessel must encounter.’ 


, oa also, The Northwestern (S. C.) 114 S. E. 543, American Maritime Cases 
(1923) 1. 
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We think the damage done to-the skins in the case now under consideration 
was caused by the extraordinary perils of the sea which the ship encountered. 

Judge Hough heard the argument, and after reading the evidence submitted 
concurred with us in the conclusion reached. Because of his necessary absence from 
the court, he has not seen the opinion as written. 

The decree is reversed, with directions to enter a decree in favor of libelant for 
$3,195.37, with interest and costs. 

a 
BRANDYCE et at. v. UNITED STATES LLOYDS, Inc. 
(New York Supreme Court, Appellate Division, Second Department. Jan. 11, 1924.) 
203 New York Supplement, 10. 
1. INSURANCE—NATURAL DETERIORATION DURING DELAY CAUSED 

BY SEA PERIL HELD LOSS BY “SEA PERIL.” 

Where, because of delay in a voyage caused by a sea peril, it became necessary 
to sell a shipment of potatoes at a loss because of natural deterioration, which pre- 
vented reshipment, though the delay was a contributing cause, the sea peril was the 
efficient dominating cause of the loss, entitling shipper to recover under a marine 
policy. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

2. INSURANCE— MERE DELAY CAUSING DAMAGE TO CARGO NO 

GROUND FOR RECOVERY; “SEA PERIL.” 

Mere delay on a voyage as a result of which the cargo is spoiled or damaged, is 
not ground for recovery under a marine policy insuring against sea perils. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

3. INSURANCE—EVIDENCE HELD SUFFICIENT TO SHOW SHIPMENT 

WOULD HAVE PERISHED, UNLESS SOLD. 

In an action on a marine policy, evidence held sufficient to show that a ship- 
ment of potatoes, which had been discharged because of damage to the vessel from 
a sea peril, could not be reshipped, and would have perished, unless sold at the 
port of refuge. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Submission of controversy, pursuant to Civil Practice Act, §§ 546-648, by Henry 
D. Brandyce and another, as copartners, against the United States Lloyds, Inc. 
Judgment directed for plaintiffs for $4,582.66, with interest from October 27, 1920. 

Argued before Kelly, P. J., and Rich, Kelby, Young, and Kapper, JJ. 

Wharton Poor, of New York City, for plaintiffs. 

D. Roger Englar, of New York City (Oscar R. Houston, of New York City, 
on the brief), for defendant. 

Ricu, J. The defendant is the successor to the liabilities of the Washington 
Marine Insurance Company, which issued to plaintiffs, on February 20, 1920, five 
marine certificates of insurance, under its open policy No. 1120, for $12,000, cover- 
ing 1,000 barrels of portatoes, per steamship Corsicana, from New York to Caibarien, 
Cuba. The defendant agreed to insure against “perils of the seas, fires, pirates, 
rovers, assailing thieves, jettisons, criminal barratry of the master and mariners, 
and all other like perils, losses, and misfortunes that have or shall come to the 
hurt, detriment, or damage of the said merchandise or any part thereof.” 

[1] The Corsicana sailed from New York on February 23, 1920, and on the 
following day collided with some unknown object, and in consequence of the col- 
lision she became damaged, and was obliged to put into Chaleston, S. C., for re- 
pairs, where it was found necessary to discharge the cargo, including plaintiff's 
potatoes. It also became necessary, after surveys on March 6th and 22d, and be- 
cause of sprouting and rot, to sell the potatoes, upon which the sum of $7,417.34 
was realized. The potatoes were not injured directly in the collision, or touched by 
sea water, and the only loss suffered, or which would have been suffered, was natu- 
ral deterioration. The precise question presented by this submission relates to 
whether loss by natural deterioration, during a delay in the voyage caused by a sea 
peril. is a loss by sea perils, within the meaning and intent of the policy of insurance. 

Plaintiffs contend that, where the predominant cause of the loss is a sea peril. 
the underwriters are liable, although a contributing cause may have been deteriora- 
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tion and delay. They cite Williams v. Smith, 2 Caines, 1, 2 Am. Dec. 209; Tudor 
v_ New England Mutual Marine Ins. Co., 12 Cush. (Mass.) 554; Musgrave v. 
Mannheim Insurance Co., 32 Nova Scotia, 405 (1899). They urge that the cause 
which is truly proximate is not proximate in time, but proximate in efficiency. 
Leyland Shipping Co. v. Norwich Union Fire Insurance Society, [1918] L. R. App. 
Cases, 350; The G. R. Booth, 171 U. S. 450, 459, 460, 19 Sup. Ct. 9, 43 L. Ed. 234. 
Defendant asserts, however, that in order to render it liable it must be shown that 
the loss is proximately due to one of the known perils, of which retardation or 
delay of the voyage is not one, and in support of its contention cites Taylor v. Dun- 
bar, L. R.4 C. P. 206; Pink v. Fleming, L. R. 25 Q. B. D. 396; The Alps, [1893] 
L. R. Probate Div. 109-116; Reischer v. Borwick, [1894] L. R. 2 Q. B. 548; Inman 
Steamship Co. v. Bischoff, L. R. 7 A. C. 670-676; Perry v. Cobb, 88 Me. 435, 438, 
34 Atl. 278, 49 L. R. A. 389; Firemen’s Fund Ins. Co. v. Trojan Powder Co., 253 
Fed. 305-311, 165 C. C. A. 87; Cory v. Boylston Insurance Co., 107 Mass. 140, 144, 
9 Am. Rep. 14. Moses v. Sun Mutual Insurance Co., 1 Duer, 159. 

The question presented has not been considered in any of the courts of this 
state since 1804. Williams v. Smith, supra. In that case, in which Hamilton and 
Riggs appeared as counsel, Judge Kent, writing for the court, held that, if a vessel 
be driven into a port of necessity and a pestilential disorder break out, which ren- 
ders it impossible for her to pursue her yoyage, it is a loss within the perils of the 
policy. The court said: 

“We are satisfied that the damage resulting from the pestilence at Cadiz is cov- 
ered by the policy. It is not requisite to decide absolutely whether a pestilence is a 
peril direct within the policy. It formed, however, a sound excuse for delay at 
Cadiz, and if the consequence of that delay was a deterioration of the subject in- 
sured, the insurer must be answerable for the loss.” 

There is an apparent conflict in England in the reasoning as to proximate cause 
between actions for loss of freight and actions for loss of cargo. Jackson v. Union 
Marine Insurance Co., L. R. 10 C. P. 125; In re Jamieson and Newcastle Steamship 
Freight Insurance Ass’n, [1895] L. R. 2 Q. B. 90. Thus in Musgrave v. Mannheim 
Ins. Co., 32 Nova Scotia, 405 (1899), the Tyrian was struck with a heavy gale, 
which caused her machinery to break down, and after drifting about for some days 
she was picked up and towed to Bermuda, where it was found that the making of 
repairs neecssitated the discharge of some of the cargo, which consisted of 7,000 
barrels of potatoes and 285 drums of dried fish. While the cargo had received no 
damage from contact with sea water, it did show evidences of decay, and the owners 
of the cargo refused to permit it to remain until repairs were made, and it was re- 
delivered to them. The claim of the defendant was that the proximate cause of the 
loss of the freight was delay and the perishable nature of the cargo, but the sea 
peril was held the proximate cause of the loss of the freight. 

[2] Mere delay on the voyage, as a result of which cargo is spoiled or damaged, 
is not a ground for recovery. This is exemplified by the leading case of Taylor v. 
Dunbar, supra, cited by the defendant, in which the delay was caused by tempestu- 
ous weather, and in which Montague Smith, J., said: 

“The loss here has arisen in consequence of the putrefaction of the meat from 
the voyage having been unusually protracted. That is a loss which does not fall 
within any of the perils enumerated in this policy. To render the underwriters lia- 
ble, it must be shown that the loss is proximately due to one of the known perils. 
Retardation or delay of the voyage is not one. of them.” 

The Alps. [1893] L. R. Probate Div. 109-116, also cited by the defendant, be- 
longs to this class of cases. In Pink v. Fleming, L. R. 25 Q. B. D. 396, however, 
the question presented appears to have been squarely passed upon. As a result of a 
collision a portion of a cargo of oranges and lemons were temporarily discharged 
into lighters, and later reloaded and the voyage continued. Upon arrival at desti- 
nation it was discovered that some of the fruit was decayed, due partly to delay 
and partly to handling. It was held that the delay and not the collision was the 
proximate cause of the loss, the court saying: 

“According to the English law of marine insurance only the last cause can be 
regarded. * * * With regard to the American authorities, the American law on 
the subject seems to differ materially from our law, and therefore it is not neces- 
sary to consider them.” 


52 Vol. LXII. 
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The ground of this decision that only the last cause can be regarded is patently 
in conflict with a later pronouncement of the House of Lords in the Leyland Case, 
supra, cited by the plaintiffs, in which a ship, having been torpedoed, proceeded to 
Havre, where she was anchored at a quay. Because of a storm the following day, 
she was anchored in the harbor, but at the full of the tide she grounded, and be- 
cause of the strain on her hull sank. The question presented for decision was 
whether the loss was due to sea or war perils which were excepted by the policy, 
and in holding that the proximate cause of the loss was the torpedo attack Lord 
Shaw said: 

“To treat proxima causa as the cause which is nearest in time is out of the 
question. * * * The cause which is truly proximate is that which is proximate 
in efficiency. That efficiency may have been preserved, although other causes may 
meantime have sprung up which have yet not destroyed it, or truly impaired it, and 
jt may culminate in a result of which it still remains the real efficient cause to which 
the event can be ascribed.” 

In the Musgrave Case, supra, Weatherbe, J., observed: 

“Assuming that there is direct conflict in the reasoning as to proximate cause, 
which I do not deny, between actions for loss of freight and actions for loss of 
cargo, if apart from the governing authority of the Privy Council on this point, I 
am asked to select that side where the practical common sense commercial interest 
is to prevail in a struggle to reconcile conflicting views, I should stand by those cases 
represented by Jackson v. Union Marine Ins. Co. as to the causa proxima. It can- 
not be denied that Cossman v. West has gone beyond all former record on that 
subject, and could never have been decided as it was, if the law, as laid down after- 
wards by Lords Esher and Lindley had been applied. It may be mentioned that 
neither Jackson v. Union Marine Ins. Co. nor Cossman v. West, in which case also 
Lord Bramwell was of the court, were cited in Pink v. Fleming.” 32 Nova Scotia, 
416, 417. 

The decisions in Tudor v. New England Mutual Marine Ins. Co., 12 Cush. 
(Mass.) 554, and Cory v. Boylston Fire & Marine Ins. Co., 107 Mass., 140, 144, 9 
Am. Rep. 14, are claimed to be in apparent conflict, but I am of the opinion that 
they are entirely consistent. In the latter case the vessel encountered heavy storms. 
resulting in delay. Part of the cargo of champagne was damaged by sea water, while 
some was spoiled by discoloration and mold. It was held, following Baker v. Manu- 
facturers’ Insurance Co., 12 Gray (Mass.) 603, that while the insurers were liable 
for the damage occasioned by sea water they were not liable for any damage from 
the ordinary dampness of the hold, although aggravated by the length and circum- 
stances of the voyage. The learned court cited and clearly placed this case within 
the class of cases exemplified by Taylor v. Dunbar, supra. Perry v. Cobb, 88 Me 
435, 446, 34 Atl. 278, 49 L. R. A. 389, is a similar case, citing Taylor v. Dunbar and 
Cory v. Boylston Ins. Co., and illustrating the rule that, if the inherent vice of the 
article shipped is stimulated by a protracted voyage, it is still no loss from a peril 
of the sea. 

To that doctrine we can subscribe, but does the case at bar fall within that 
class of cases? They all, with the exception of Fink v. Fleming, contain the element 
of delay in the voyage, caused by bad weather and rough seas, as a result of which 
cargo, because of an inherent vice, is soiled or destroyed. Thus in Taylor vy. Dunbar 
it was meat which became putrid because of delay occasioned by storms, champagne 
was damaged by discoloraion and mold in Cory v. Boylston Ins. Co., and deteriora- 
tion of lime was the claim in Perry v. Cobb. 

In Tudor v. New England Mutual Marine Ins. Co., supra, the subjet of in- 
surance was a cargo of ice; the voyage, from Boston to Calcutta. The vessel 
sprang a leak, and it became necessary to put in at Bahia, Brazil, where the cargo 
was discharged, and it was discovered that a small portion had been melted by sea 
water. The cargo was sold at Bahia, because it would have become a total loss if 
sent forward to its destination. In holding the underwriters liable, the court said: 

“The rule of law is now well settled that, under an insurance upon an article 
free from average, if by reason of the perils insured against, it is placed in such a 
condition that, in consequence of inevitable deterioration or decay, it cannot be 
carried to the port of destination, but will necessarily, before the completion of the 
voyage, be wholly destroyed, and it is accordingly sold at an intermediate port, this 
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will constitute a total loss within the true intent and meaning of the memorandum 
clause.” 

Williams v. Smith, supra, is another illustration of the doctrine enunciated by 
this case, which lays down a rule entirely different than that in the class of cases 
exemplified by Taylor v. Dunbar, supra. 

[3] In the present case, seven days after arrival of the potatoes at the port of 
refuge it was reported by the surveyor that if delivered to destination within 30 to 
40 days, they would arrive 90 per cent. sound, but on March 22, 1920, he found they 
were deteriorating by sprouting and rot, and advised their sale. This evidence 
leaves no room for doubt that the potatoes could not be reshipped, and must in- 
evitably have perished there unless sold. Was the cargo injured by reason of perils 
insured against, and placed in such a condition that, in consequence of inevitable 
deterioration or decay, it could not be carried to the port of destination? I think it 
was. The evidence indicates that if the Corsicana had not been damaged by reason 
of sea perils, the potatoes would have arrived sound. The proximate cause of the 
loss, therefore, was the sea peril, because it was the efficient dominant cause, which, 
although incidentally involving delay, placed the cargo in such a condition that, be- 
cause of inevitable deterioration or decay, it could not be reshipped and carried to 
its destination. 

Judgment is therefore directed in favor of the plaintiffs in the sum of $4,582.66, 
with interest from October 27, 1920, without costs. All concur, 
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TRAVELERS’ INS. CO. v. PLASTER. (3 Div. 654.) 
(Supreme Court of Alabama. Jan. 24, 1924.) 
98 Southern Reporter, 909. 


1, INSURANCE—NOTICE; LACK OF STIPULATED NOTICE OF LOSS 
GOOD DEFENSE, IF TIMELY INSISTED ON. 

The lack of stipulated notice of loss, if timely insisted on, held a good defense 
to an action on an insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE—WAIVER; LACK OF FORMAL NOTICE OF LOSS MAY 
BE WAIVED; DENIAL OF LIABILITY ON OTHER GROUNDS 
WAIVES DELAY IN GIVING OR LACK OF NOTICE OF LOSS. 

Lack of formal notice under insurance policy, or of notice within time pre- 
scribed, may be waived, and if, after denial of liability on other grounds, insured, or 
beneficiary for him, proceeds to establish claim by suit, it may be assumed he thereby 
incurs trouble and expense because liability was denied on such other grounds. 

(For other cases, see Insurance, Dec. Dig. §§ 555, 560[3].) 

3. INSURANCE — URGING ONE GROUND OF FORFEITURE AGAINST 
CLAIM WAIVES ALL OTHERS. 

When one specific ground of forfeiture is urged against the claim of insurance 
money, all other grounds are waived. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

5. INSURANCE — POLICIES DRAWN BY INSURERS CONSTRUED TO 
FAVOR INSURED, IF SUSCEPTIBLE OF TWO CONSTRUCTIONS. 
Policies of insurance, drawn by insurers, are not to be construed too literally, 

and, where susceptible of two constructions, one favorable to insured and the other 

to insurer, that will be adopted which favors insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE—WHETHER DECEASED TOTALLY DISABLED WITHIN 
MEANING OF POLICY PROPER QUESTION FOR JURY. 

Where insured, a traveling salesman, suffered injury in the foot, on July 18th, 
while on a business trip, and next morning headed back for home and arrived there 
three days later, and after intermittent treatments of the injury, and attempts to 
travel on the road, he died from blood poisoning, a result of the injury, on Decem- 
ber 27th, held in action on the policy, the issue whether insured was wholly and con- 
tinuously disabled from performing any kind of duty within total disability clause 
of the policy was properly left to jury. . 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of insurance by Margery Plaster, as administratrix of the 
estate of Dayton Plaster, deceased, against the Travelers’ Insurance Company, From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Plea 7, interposed by defendant, is as follows: 

“7. For further plea defendant sayeth: That it is a condition precedent to lia- 
bility under said policy of insurance sued on that written notice as early as might 
be reasonably possible should be given to the defendant insurance company at Hart- 
ford, Conn., of any accident and injury for which claim might be made, with full 
particulars thereof and full name and address of insured. And defendant avers 
that plaintiff’s intestate received the injury which resulted in his death on, to wit, 
July 18, 1922, and failed and neglected to give any notice to the defendant insurance 
company of such injuries for a long time thereafter, to wit, over two months; and 
defendant avers that said period of over two months was an unreasonable time 
within which plaintiff's intestate should have given it notice of such accident and 
injury; wherefore, defendant says it is not liable on said policy of insurance.” 

Plaintiff's replication 2 to defendant’s plea 7, is as follows: 

“2. Plaintiff alleges that after the death of said Dayton Plaster, the defendant 
having knowledge or notice of the defense set up in said plea refused payment of 
said insurance, and assigned as the sole grounds for such refusal that the insured 
did not die an accidental death independent of all other causes, and that the de- 
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fendant was protected from liability by part A of the policy sued upon, and plain- 
tiff avers that the condition or provision relied upon in said plea is not contained or 
referred to in part A of said policy. Plaintiff further avers that not knowing that 
defendant had or pretended to have any other defense to the payment of said insur- 
ance, the plaintiff incurred considerable expenses for attorneys and court costs and 
went to much trouble in and about the collection of the amount due under said pol- 
icy. Wherefore the plaintiff says that the defendant has waived the alleged defense 
set up in said plea and is estopped to avail itself thereof.” 


Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 
Hill, Hill, Whiting & Thomas, of Montgomery, for appellee. 


Sayre, J. Plaintiff's (appellee’s) intestate was a traveling salesman for a jobbing 
house in Montgomery. He traveled by automobile. On the night of July 18, 1922, 
intestate was hurt by a piece of steel broken from a bath tub at De Funiak Springs, 
Fla. The hurt was about one-half inch in length and one-eighth of an inch wide. 
Some of the flesh had been “gouged out,” as one of the witnesses expressed it, 
“from under the ball of his foot just back of the little toe.” Next morning his 
shoe was cut, he limped, and complained of pain. He then “headed back towards 
Montgomery”; but it is not clear whether he came directly from De Funiak Springs 
to Andalusia or took the more roundabout route through Hartford, Slocomb, Mal- 
vern, and Geneva. His chauffeur testified that he did not go to as many places as 
usual and had to be helped out of his car. July 20th intestate drove from Andalusia 
to Luverne, and on the 21st back to Montgomery by way of Greenville and Ft. De- 
posit. At Ft. Deposit he took dinner with Mrs. Weaver, an old friend, who testi- 
fied that “he was crippled. He seemed to have difficulty in getting about. * * *” 
July 21st intestate went to his physician in Montgomery for treatment. He was 
then trying to walk on his heel. There was pus in the wound. He had treatment 
for three days and then went out on the road again. His physician testified: 

“In my opinion it was not prudent for him to undertake to work at that time 
as a traveling salesman. I advised him not to do so. In my opinion as a medical 
man it was not safe for him to continue traveling and walking and doing work, and 
I so advised him when I first discovered his infection. He could not walk without 
pain at that time. * * *” 

But he continued to travel, four or five days in the week, returning to Mont- 
gomery each week for treatment, until September 29th. “Every time he would go 
out the foot would be some better, and when ke came.back it would be worse.” 
After September 29th he remained at home until October 9th, when he was carried 
to an infirmary, where he remained until November 9th, and during this time a part 
of his foot was amputated. He then returned home, but had the frequent attention 
of his physician, until December 14th, when he returned to the infirmary, suffered 
another amputation, and on December 27th died from the effects of blood poison. 
No reason appears why the deposition’ of the medical witnesses, that plaintiff’s in- 
testate died as a result of pus infection, or blood poison, permeating his system from 
the wound in his foot, should be doubted. This statement of the facts—abbreviated, 
of course—is made in view of defendant’s (appellant’s) contention that it was en- 
titled to the general affirmative charge, or, in any event, that its motion for a new 
trial should have been granted. There was no conflict in the evidence except as to 
the question—and that not of great importance—whether on the day after his hurt 
plaintiff’s intestate went directly from De Funiak Springs to Andalusia or by way 
of Hartford, Slocomb, Malvern, and Geneva. However, without this conflict, the 
ultimate question of litigated fact, viz. whether the wound suffered by plaintiff's 
intestate at De Funiak Springs, “wholly and continuously,” within the meaning of 
the policy of accident insurance which he carried in defendant company, “disabled 
him from performing any and every kind of duty pertaining to his occupation” from 
the date of his injury to the time of his death—this question was one of inference 
and, as against plaintiff at least, was one proper to be submitted to the jury for deci- 
sion. 

Plaintiff, as administratrix, sued on intestate’s policy of accident insurance. 
Defendant pleaded the general denial and specially—briefly to state the effect of 
plea 7—that plaintiff’s intestate had not complied with a condition of liability pro- 
vided by the policy in that, for an unreasonable time, to wit, more than two months, 
he failed and neglected to give defendant notice of his injury. Plaintiff replied by 
the general replication and specially that the condition had been waived. 
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In its schedule of indemnities the policy provided: 

“Death, dismemberment and loss of sight—single indemnity. 

“Part A. If such injuries” (meaning accidental injuries) “shall wholly and 
continuously disable the insured from the date of accident from performing any and 
every kind of duty pertaining to his occupation, and during the period of such con- 
tinuous disability, but within two hundred weeks from date of accident, shall result 
independently and exclusively of all other causes in any one of the losses enu- 
merated in this part, or within ninety days from the date of the accident, irrespec- 
tive of total disability, result in like manner in any one of such losses, the company 
will pay the sum set opposite such loss and in addition weekly indemnity as pro- 
vided in part B to the date of death, dismemberment, or loss of sight.” 

Defendant’s first contention is that the trial court erred in overruling its demur- 
rer to plaintiff's second special replication. This ruling of the court may be justified 
on two or more grounds: 

1. In 4 Cooley’s Briefs on the Law of Insurance, 3531, it is said that— 

“A failure to give notice or furnish proofs of loss, or defects in the notice and 
proofs, are waived by a denial of liability on other grounds. This rule is funda- 
mental, and scarcely needs to be supported by the citation of authorities.” 

However, numerous authorities are cited. The text proceeds; “The same rule 
obtains under life and accident policies.” Numerous other authorities are cited. 

{1-3] There are expressions in some of our cases which would seem to sup- 
port defendant’s proposition that plaintiff’s second replication failed to state a case 
of waiver because it did not affirmatively show that plaintiff incurred the expense 
alleged and went to much trouble in and about the collection of the amount due un- 
der the policy for the reason that defendant had placed its denial of liability on the 
specific different grounds stated above or that such denial resulted in expense and 
trouble to which otherwise plaintiff would not have been put; in short, that the 
replication failed to show, quoting language to be found in Cassimus v. Scottish 
Union, 135 Ala. 256, 33 South. 163, “that the plaintiff was misled to his injury by the 
claim of nonliability on the particular ground stated.” And it must be conceded 
that there are decisions in other jurisdictions to the effect that the notice stipulated 
for is an absolute condition of liability that, no matter what is said or done between 
the parties, the insurer may defeat a recovery on the ground that notice has not 
been given as stipulated. But we do not concur in this statement of the rule of non- 
liability. The lack of the stipulated notice, if timely insisted upon,, is a good de- 
fense because that is the meaning of the contract by which the parties are bound. 
But the lack of formal notice, of or notice within the time prescribed, may be 
waived, and if, after a denial of liability on other grounds, the insured—or, in case 
of his death, his personal representative or the beneficiary named in the policy—pro- 
ceeds to establish his claim by suit, it may be safely assumed that he thereby incurs 
trouble and expense to maintain his right on litigable grounds, the question of no- 
tice apart, because when called upon to concede or deny liability the insurer based 
its denial of liability on grounds other than the lack of notice; and so this court, in 
common with some others, has taken the broad ground that, when one specific 
ground of forfeiture is urged against the claim of insurance money, all other grounds 
are waived. National Ins. Co. v. Singleton, 193 Ala. 84, 69 South. 80; Security Ins. 
Co. v. Laird, 182 Ala. 121, 62 South. 182; Georgia Home Ins. Co. v. Allen, 128 Ala. 
451, 30 South. 537; 32 C. J. 1354, note 2; Cooley’s Briefs, supra. 

[4] 2. Though it be assumed that the court erred in its ruling on the replica- 
tion, no harm resulted because’ defendant failed to prove its plea 7. Jones v. Dunn 
Hardware Co., 192 Ala. 95, 68 South 881. By its plea defendant undertook to prove 
that it had not received notice at Hartford, Conn., within two months after the ac- 
cident and injury to plaintiff’s intestate. After the death of plaintiff’s intestate, in- 
formation as to the fact in question, for aught appearing, was within the exclusive 
keeping of defendant. Defendant had had notice in some sort of intestate’s injury— 
that is, of the fact that intestate had been injured—on October 13th, for on that 
date its adjuster at Birmingham went to see intestate, who was then at the infirmary, 
and discussed the accident with him and his daughter, the plaintiff. But there was 
no evidence that defendant had not the notice specified in the contract of insurance, 
and the burden of proof as to the plea rested on defendant. 

The most seriously litigated question arose out of defendant’s contention that 
the accident and injury suffered by plaintiff's intestate had not wholly and. continu- 
ously disabled him from the date of the accident from performing any and every 
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kind of duty pertaining to his occupation within the meaning of part A quoted above. 
It was with a view to this contention that we have made a statement of the evidence 
in the cause. 

[5] Policies of insurance, drawn by the insurers, are not to be construed too 
literally, for that would leave scarcely any field in which such contracts would ope- 
rate to afford the protection for which the policy holders think they are providing. 
Stokely v. Fidelity & Casualty Co., 192 Ala. 92, 69 South. 64, L. R. A. 1915E, 955. 
The parties have the right to make their own contracts and must be bound by them; 
but this court has more than once recognized the principle that— 

“Where the provisions of a policy of indemnity are reasonably susceptible of 
two constructions, consistent with the object of the obligation, one favorable to the 
assured, and the other favorable to the assurer, that will be adopted which is favor- 
able to the assured.” Illinois Automobile Ins. Exch. v. Southern Motor Sales Co., 
207 Ala. 265, 92 South. 429, 24 A. L. R. 734, and authorities cited. 

The term “total disability” is a relative term, depending in a measure upon the 
character of the occupation and the capabilities of the insured, and to a large ex- 
tent upon the circumstances of the particular case. Ordinarily it is a question of 
fact, and not of law. 4 Cooley’s Briefs, 3312. Where the policy insures against ac- 
cidental injuries “wholly and- continuously disabling him [the insured] from trans- 
acting any and every kind of business pertaining to his occupation,” to constitute 
total disability, it is not necessary that an injury should render the insured physically 
unable to transact any kind of business pertaining to his occupation, but it is suf- 
ficient if the injury is such that common care and prudence require him to desist 
from transacting such business in order to effect a cure. This is a duty he owed 
to the insurer as well as to himself. Lobdill v. Laboring Men’s Ass'n, 69 Minn. 14, 
71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542. In Fidelity & Casualty Co. v. 
Joiner (Tex. Civ. App.) 178 S. W. 806, the court observed : 


“It not infrequently happens that one suffering from injuries to his person per- 
forms duties pertaining to his occupation which he is wholly unable, in the rea- 
sonable and proper sense of those words so used, to perform; and that, as a conse- 
quence, because he was unable to do same, he suffers death or an aggravation of his 
injuries.” 

Other cases might be cited. But is is unnecessary. This court has so ruled in 
a case which seems to be conclusive of this, so alike are the facts. U. S. Casualty 
Co. v. Perryman, 203 Ala. 212, 82 South. 462, where quite a number of the authori- 
ties are cited. It was there held that plaintiff was entitled to recover if he satisfied 
the jury that his injury was of such a character and to such an extent that common 
care and prudence required him to desist from his labors and rest so long as it was 
reasonably necessary to effectuate a speedy cure—so that a competent physician 
would direct him so to do, this, in that case, notwithstanding plaintiff and his physi- 
cian alike failed in the beginning to recognize the serious nature of his injury. “An 
honest effort to labor which ought not in fact to be made should not, nor does it, 
defeat a right to indemnity under a policy of accident insurance.” Clarke v. Trav- 
elers’ Ins. Co., 94 Vt. 383, 111 Atl. 45] . 

[6] Finally, on this question, defendant seeks refuge in the proposition that. 
since by the policy it was made a condition of recovery as for death that insured 
should be wholly and continuously disabled “from the date of accident” (part A, 
supra), plaintiff should not have been allowed to recover because there was no evi- 
dence of intestate’s “total disability’ during the period between the accident and 
the time of his first consultation with his physician, who then advised him to quit 
work. Reference to the facts that have been stated and to the rule of construc- 
tion established by the authorities should suffice to refute this contention. The dan- 
ger from pus infection or blood poison is a matter of common knowledge among 
people of intelligence and education. The event went to prove, and the jury were 
by the evidence authorized to infer, that from the date of the accident plaintiff’s 
intestate should have been under the care of his physician and that the location of 
his wound made it peculiarly dangerous for intestate to go about the duties of his 
occupation, which kept him away from home and on his feet much of the time. 

[7] Our judgment is that the issue as to the extent of the disability suffered bv 
plaintiff’s intestate—whether it brought plaintiff's case within the purview of the 
policy—was properly submitted to the jury, and that error cannot be predicated of 
the court’s action in overruling the motion for a new trial. It follows of course 
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that, in our opinion, there was no error in refusing the general affirmative charge 
requested by defendant. 

Affirmed. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 


I 
HIATT v. TRAVELERS’ INS. CO. (No. 35916.) 
(Supreme Court of Iowa. Feb. 5, 1924.) 

197 Northwestern Reporter, 3. 


1, INSURANCE— POLICY SUSCEPTIBLE OF TWO MEANINGS INTER- 
PRETED TO SUSTAIN CLAIM OF INSURED. 

If the language of a policy is, without violence, susceptible of two interpretations, 
that one which will sustain insured’s claim and cover the loss must, in preference. 
be adopted over a construction which will prove fatal thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE— RULE REQUIRING INTERPRETATION TO SUSTAIN 
INSURED’S CLAIM DOES NOT WARRANT ARBITRARY CONSTRUC- 
TION. 

The rule that where a policy is susceptible of two interpretations one which 
will sustain insured’s claim must be preferred over a construction fatal thereto does 
not warrant an arbitrary judicial construction, and courts are bound to give effect 
to exceptions and limitations as written, unless there is ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—IN ABSENCE OF CONTROLLING STATUTORY RULE 
POLICY GIVEN EFFECT ACCORDING TO PLAIN MEANING. 

In absence of controlling statutory rule to the contrary, courts must give effect 
to the language of an insurance policy according to the plain and ordinary meaning 
of the terms employed. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE— POLICY HELD NOT TO PROVIDE DOUBLE INDEM- 
NITY FOR ACCIDENT CAUSED BY FIRE NOT BURNING BUILDING; 
“BURNING OF A BUILDING.” 

Accident insurance policy, providing for double indemnity, if death resulted 
from injuries by reason and in consequence of the burning of a building while in- 
sured was therein, providing he was in the building at the commencement of the 
fire, held not to cover accident caused by fire in a building but not burning the 
building. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

6. INSURANCE—EVIDENCE AS TO WHETHER INSURED SUSTAINED 
INJURIES BY REASON OF BURNING BUILDING HELD SUFFICIENT 
FOR JURY. 

In action on an accident policy, providing for double indemnity, if insured met 
death by reason of the burning of a building, where there was evidence that fire 
started in a garage after an explosion of gasoline, and deceased received burns in 
his escape from the building, which later caused his death, evidence held to present 
fact question for jury as to whether deceased’s injuries were sustained by reason of 
the burning of the building. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Appanoose County; F. M. Hunter, Judge. 

Action to recover a double indemnity under a policy of accident insurance on 
account of the death of the insured. Defendant tendered the principal sum of 
$1,000,, together with interest and costs. On motion of the defendant at the close of 
all the testimony the court directed a verdict in favor of the defendant, and judg- 
ment was entered accordingly. Plaintiff appeals. Reversed. 

Howell, Elgin & Howell, of Centerville, for appellant. 

Stipp, Perry, Bannister & Starzinger, of Des Moines, and H. E. Valentine, of 
Centerville, for appellee. 


_ DE GrarrF, J. Plaintiff, as beneficiary, sued to recover on an accident insurance 
policy providing for double indemnity for the death of her husband, alleging that he 
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received his fatal injuries by reason and in consequence of the burning of a building 
while he was therein. The clause of the policy relied on by the plaintiff, so far as 
material to the issue, reads: 

“Or (3) by reason and in consequence of the burning of a building while the 
insured is therein, provided he was in the building at the commencement of the 
fire.” 

The defendant company by answer admitted that the policy of insurance in suit 
was issued; that the insured, Leslie E. Hiatt, died on or about the 20th day of 
March, 1921, by external violence and accidental means; that the policy at the time 
of the death of the insured was a valid and subsisting policy; that proofs of death 
were duly made; and that the deendant thereupon became indebted to the plaintiff 
and beneficiary under the terms of said policy for the sum of $1,000, which sum is 
tendered in discharge and satisfaction of the defendant's liability under said policy, 
but that said tender was refused and rejected on the ground that the defendant com- 
pany was liable for the double indemnity provided in said policy, to wit, the sum 
of $2,000, and renews its tender and pays to the clerk of the court for the use and 
benefit of the plaintiff and her attorneys the said sum of $1,000. Defendant, fur- 
ther answering, specifically denied that the injuries sustained by the said Leslie 
E. Hiatt and resulting in his death were sustained by reason and in consequence of 
the burning of a building. 

Upon the issues thus framed two questions are presented on this appeal: (1) 
Does the language of the instant policy negative the double indemnity, in that, as 
contended by the defendant, the contents of a building are not within the risk con- 
templated, and as expressed in the words “by reason and in consequence of the 
burning of a building?” (2) Did the paintiff offer sufficient proof that the burning 
of a building caused the injury and death of the insured, justifying a submission 
of the question to the jury The trial court ruled against the plaintiff on both 
propositions, and with the correctness of the rulings we are now concerned. 

On the day in question the insured was working on an automobile in the ga- 
rage of one W. W. Kinser at Promise City, lowa. An employee of Kinser rolled 
a barrel of high-test gasoline across the cement floor, and proceeded to open it 
about 10 feet from the insured. Whereupon the generated gas and vapor escaped, 
and upon reaching the 14-foot ceiling spread out in the shape of a huge cone. In 
the garage about 20 feet from the barrel, there was a stove in which a fire was 
burning. An explosion resulted, which set fire to the contents of the garage, and 
eventually burned all inflammable parts in and of the garage. Within a minute or 
two after the explosion the insured made his way from the place he was working 
to the door, heing compelled to walk through burning automobiles to reach the exit, 
a distance of about 50 feet. The garage was 36 by 60 feet, and was constructed of 
concrete blocks with cement floor. It consisted of one large room. In the garage 
were grease cans, barrels of oil, several automobiles, and over 150 casings hung on 
wooden arms in different places. Further recital of the facts will necessarily be 
made in the determination of the fact question involved in this case. The insured 
received burns, which later caused his death. 

[1-3] I. Is the burning of the contents of a building the burning of a building 
within the purview of the language of the policy in suit? In order to justify a re- 
covery, must the proof show that the insured died from injuries literally caused by 
the burning of a building while he was therein, as distinguished from a fire in a 
building? On this point the case is one of first impression in this court. We are 
not unmindful of the rule of quite universal application that a policy of insurance 
must be liberally construed in favor of the insured, so as not to defeat without a 
plain necessity his claim to the indemnity. If the language is, without violence, 
susceptible of two interpretations, that one which will sustain his claim and cover 
the loss must in preference be adopted over that construction which will prove fatal 
thereto. Such a rule, however, does not warrant an arbitrary judicial construction 
of the terms of the instrument, and a court is in duty bound to give effect to ex- 
ceptions and limitations in a policy as they are written, and, unless it may be said 
there is ambiguity in the words found in the policy. there is no occasion for the ex- 
ercise of choice of interpretation. Jones v. Hawkeye C. M. Ass’n, 184 Iowa, 1299, 
168 N. W. 305, 11 A. L. R. 380. In the absence of some controlling statutory rule 
to the contrary, a court must give effect to the language of an insurance policy ac- 
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cording to the plain and ordinary meaning of the terms which the parties have em- 
ployed. Swanson v. Provident Ins. Co., 194 Iowa, 7, 188 N. W. 677. It is not the 
function of a court to make a new contract of insurance by reason of supposed con- 
siderations of expediency or fairness. Some doubt or ambiguity must exist in order 
to invoke a rule of construction or interpretation. 

[4] Clearly the burning of a building is not the same as the burning of articles 
or contents in a building. The instant policy is not an insurance against accident 
caused by fire in a building. A fire may involve the burning of the contents of a 
building without the burning of a building in part or in whole. It is a simple 
proposition to write a contract broad enough to embrace any accidental injury occa- 
sioned by fire. The insurance is against accident, and not against fire, and the policy 
contemplates and provides the kind of accident covered thereby. 

In Houlihan y. Preferred Accident Ins. Co. (November, 1909) 196 N. Y. 337. 
89 N. E. 927, 25 L. R. A. (N. S.) 1261, the policy issued insured against the effect 
of external violence and accidental injury “* * * (3) “if caused by the burning 
of a building while the said person is therein.’” It is alleged in the complaint that 
the injury resulting in death was “by means of burns caused by the burning of a 
building while the said beneficiary was therein.” The Appellate Division (127 App. 
Div. 630, 111 N. Y. Supp. 1048) reversed a judgment for defendant entered on a 
directed verdict, and this judgment was reversed on appeal. The majority opinion 
holds that the words “if caused by the burning of a building while said person is 
therein,” unmistakably requires the burning of a building, either in whole or in part, 
as a condition precedent to liability on the part of the insurer. It is said: 

“We are not called upon to resolve a doubt in favor of the insured where 
there does not appear to be any reasonable doubt. * * * When that contract 
* * * specifies the kind of accident which it covers, the rights of the insured 
and the liability of the insurer are measured by the specification. * * * The 
burning of a building is not the same thing as the burning of articles in a building, 
and yet it is only by holding these terms to be absolutely equivalent in meaning that 
the defendant can be charged with liability in this case. * * * If it was the pur- 
pose of the parties to enter into a contract broad enough to embrace any accidental 
injuries occasioned by fire, it was easy enough for them to do so. , We can determine 
their ititent only by re “ference to the language they saw fit to use.’ 

In Maryland Casualty Co. v. Edgar (C. C. A. 4th C. 1913) 203 Fed. 656, 122 
Cc. C. A. 52, the policy provided for a double indemnity payable under a clause in 
the event the insured “shall sustain such injuries * * * in consequence of the 
burning of a building while the assured is therein. The court held that the lan- 
guage of the policy is entirely unambiguous, and that by its terms the burning of 
a building must have had a causal connection with the injury. It is said:, 

“If the parties here intended double indemnity for an injury received in’ conse- 
quence of the burning of the contents of a building, they assuredly have not so 
expressed their agreement, and we must interpret their perfectly unambiguous con- 
tract according to the plain, ordinary meaning of the words used by them,” 

We find but one case which announces a contrary holding in the interpretation 
of similar language, and it is the case of original first impression—Wilkinson v. 
Etna Life Ins. Co.’ (April, 1909) 240 Ill. 205, 88 N. E. 550, 25 L. R. A. (N. S.) 
1256, 130 Am. St. Rep. 269. The policy provided for double indemnity for injuries 
sustained “in consequence of the burning of a building in which the insured shall be 
at the commencement of the fire.” The facts disclose that the insured was fond of 
archery, and that he made his own targets in the loft of a brick barn which stood in 
the rear of his house. In the loft were some wooden boxes and some boards used 
as a bench or table, and a small amount of straw used in the manufacture of the 
targets. Plaintiff's intestate went into this loft, and at that time he had a cigar in 
his mouth. A little later there was an alarm of fire, and the department responded. 
The loft was on fire, including the straw, boxes and boards. Wilkinson was found 
lying on the loft floor unconscious, and different portions of his body were badly 
burned, from the effect of which he died two days later. At the close of all the 
evidence defendant made a motion for a directed verdict, which was denied. The 
defendant offered no proof. It appeared from the evidence that the floor and the 
roof of the loft were more or less burned at the time that the firemen arrived and 
the inference from this evidnce could fairly be drawn that the injuries which re- 
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sulted in Wilkinson's death resulted in part from the burning of the building. The 
court, however, held (which may be considered dictum) that the word “building” as 
used in the policy included the contents of said loft and said: 

“The insured in this case was contracting for indemnity against an accident from 
fire while he was in a building, and not alone from the burning of a building.” 

This undoubtedly fortified the decision in holding that the trial court was not 
in error in declining to take the case from the jury. No other case involving a simi- 
lar policy of accident insurance has approved the construction in the Wilkinson Case, 
but on the contrary say: 

“We are unable to so. construe the language.” Maryland Casualty Co. v. Ed- 
gar, supra. 

In Kleis v. Travelers’ Ins. Co., 118 Minn. 422, 136 N. W. 1101, the court was not 
called upon to choose between the New York rule as declared in the Houlihan Case, 
and the apparently contrary rule of the Illinois court in the Wilkinson Case, and 
the opinion so states. 

The interpretation of the double indemnity clause of the policy in the case at 
bar does not dispose in finality of the instant appeal, and we now direct our atten- 
tion to the fact question. Was there any evidence of a substantial nature, tending 
to prove that the insured sustained his injuries by reason of the burning of a build- 
ing, sufficient to take the question of plaintiff’s right to recover to the jury? 

[5] 1I. The inflammable portions of the building in question were on fire, and 
were burned. “The doorwav and casings around the door were all in flames and 
burning. We had to crouch down to get out, and the flames from the door and 
casings would touch as he (Hiatt) came through. The doorway was all blazing. 
As he crouched through the doorway the flames licked down and came across his 
body. The flames went against his body—the whole body.” There is no dispute in 
the evidence that the doorway was all ablaze as Hiatt made his exit from the build- 
ing. Another employee in the building named Warren, testified that Hiatt came 
through the burning door. “The flames touched him around the shoulders like they 
did mine—he had to come through the flames as he came though the door. When 
he came out the door, or at the side of the ‘V’ place, the door was on fire, and I 
think that is where I got part my burns. I was burned both by the door and as I came 
between the cars.” There is no direct testimony as to Hiatt’s condition before he 
passed through the door. He was the last of the four men in the building to leave, 
and no one saw him or his condition before he left the building. The record does 
not disclose that everything was afire “even up to the front door.” The garage 
proprietor testified that he had to walk through the burning cars to get to the door. 
“T didn’t know that I was burned before starting between the blazing cars. There 
was just room for a man to pass between the cars. Hiatt had to thread his way 
through the same maze of burning cars that I had. There was no other place to 
get out except between the burning cars. I noticed him wher he came out. His 
clothing was burning when he came out. Hiatt didn’t start as quick as the rest of 
us did.” The attending physician of Hiatt testified that he did not smell any gaso- 
line on Hiatt, but that his clothing was burned, and also his flesh, and his burns 
were deep. There is nothing- vague or uncertain as to what portion of the building 
burned or the extent of the burning. The question is, Did the burning of the build- 
ing have a causal connection with the death of Hiatt, and does the evidence in this 
respect present a jury question? The evidence offered by the plaintiff must be re- 
garded by the court in the most favorable light toward the party against whom the 
motion is directed, and the strongest inferences reasonably deducible from the most 
favorable evidence should be indulged in favor of the party against whom the motion 
is directed. Stilwell v. Stilwell, 186 Iowa, 177, 182 N. W. 177. There was a sub- 
stantial burning of the building. The only question is whether. the plaintiff estab- 
lished the burden in proving that the injury causing death was in consequence of 
that burning. 

In Kreiss v. AZtna. Life Ins. Co. (1920) 229 N. Y. 54, 127 N. E. 481, it was 
held that the defendant company was not liable under an accident policy insuring 
against death “by reason and in consequence of the burning of a building while the 
beneficiary is therein.” The evidence disclosed that the clothes of the insured caught 
on fire while within the building, and that there had been a fire in the kitchen of 
such building, which resulted in the burning of some of the contents of the room, 
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the charring of wallpaper, and the scorching of window frames, and that the bene- 
ficiary had been cleaning gloves with gassoline just prior to the fire. The appellate 
division affirmed the judgment of the trial term for plaintiff on the verdict, but on 
appeal the judgment was reversed, and a new trial granted, for the reason that the 
record evidence did not warrant the inference that death was caused by the burning 
of the building. It is said by the court that the question is a narrow one, and de- 
pends entirely upon whether or not the case discloses any evidence which would 
bring the plaintiff within the provisions of the policy. The opinion comments on 
the law of the Houlihan Case, supra, and, after reviewing the testimony in the case 
before it, said that the circumstancess of the burning of the insured does not meet 
the limits of the decision in the Houlihan Case, and that “there is no evidence which 
will support the verdict of the jury.” In the Kreiss Case no one saw the beginning 
of the fire nor the burning of the insured. The evidence as outlined proves that the 
contents of the room were burned, and that some of the woodwork had been charred 
or blistered, and that the wood of the drain board of the sink was burned. One 
window sash was fairly burned. The captain of the fire department testified : 

“They had no difficulty in getting in the kitchen as there would have been had 
there been a fire in the doorway.” 

It is said: 

“There is no doubt in this case that a portion of the building was burned—the 
kitchen door, the wainscoting, window frames, and the sink board, and the defendant 
substantialy concedes this. But is there any proof from which an inference may 
fairly be drawn or be drawn at all that the burning of these parts of the building 
caused Mrs. Kreiss to burn? * * *” 

Appellant contends that this court can adopt the foregoing statement on the 
record before us. Cases of this character afford but weak precedent on the facts, 
and each case must be decided according to its own facts. Plaintiff was not bound 
to include in her proof the possibility that the accident might have happened in 
some other way than that claimed by her, as that would impose a greater degree 
of proof than required in civil.cases. We cannot say that plaintiff's claim has no 
support in evidence. A jury could well find that a person going through a blazing 
door would be burned. and the plaintiff passed through a blazing door of the build- 
ing. Appellant takes the position that this is no more probable or possible than that 
the insured might have been fatally burned while he was in the building, therefore 
putting the testimony in a state of legal equipoise. Verdicts may not be based on 
mere surmise or conjecture, but, when a cause is shown which might produce the 
accident upon which the recovery is predicated, and other proximate causes are 
claimed to contribute to the accident, this court will inquire whether the jury as 
reasonable and fair-minded men might conclude from the proofs offered that the 
accident occurred in the manner alleged by the plaintiff. George v. Iowa & S. W. 
Ry. Co., 183 Iowa, 999, 168 N. W. 322. Was it for the trial court to say whether 
the injuries to the plaintiff were caused by the burning of the gasoline through the 
explosion, or the burning of the contents of the building, or by the burning of the 
building? Would reasonable minds differ under the evidence of this case? Here 
we have a fire shown, a fire touching and enveloping the body of the insured. No 
one testifies that fire touched the body of decedent in any other manner, except it 
may be inferred from the circumstances that his clothing caught fire while passing 
between the cars. It may not be said that there was no causal connection between 
the burning of the building and the injuries causing the death of the decedent. We 
find testimony bearing on the question at issue, and there was room for fair-minded 
men to conclude from the proofs offered by plaintiff that the burning of the building 
was an operating agency in bringing about a result which is alleged as a basis of 
recovery. 

In L’Ecuyer v. Indemnity Life & Accident Co., 97 Kan. 540, 155 Pac. 1088, the 
only question presented on appeal involved a question of fact whether the death of 
the insured was caused by an explosion or by the burning of a building within the 
terms of the policy. The clause of the policy relied on by plaintiff reads: 

“By the burning of a dwelling, hotel, office building, theater, school building, 
lodgeroom, clubhouse, store, or barn, while assured is therein.” 

The plaintiff was filling a five-gallon oil can, and was pumping it from a meas- 
uring tank of oil. An explosion occurred, after which the deceased was seen get- 
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ting up from the floor. Prior to the explosion the building was not on fire. After 
the explosion plaintiff ran out of the building with his clothing on fire. The court 
said: 

“While it does appear that the buildig itself was partially burned, it seems be- 
yond question that the explosion of the can and not the burning of the building 
caused the death. Manifestly the decedent was out of the building before the fire had 
made any progress.” 

In Farley v. A£tna Life Ins. Co., 200 Mo. App. 460, 207 S. W. 281, the plaintiff, 
an electrician, was fatally burned as a proximate result of a sudden flash at a switch- 
board occasioned by a short circuit, which threw oil over him, igniting his clothing, 
and partially burning the switchboard. It was held that plaintiff could not recover 
under an accident policy providing for injuries “by reason and in consequence of 
the burning of a building while the insured is therein.” On the trial below ‘the court 
on its own motion peremptorily instructed the jury that under the law, pleadings, 
and evidence the verdict should be for the plaintiff in the sum of $3,750, which de- 
nied the double indemnity prayed for. On appeal the judment was affirmed. Coun- 
sel for plaintiff contended that there was sufficient evidence to make a question for 
the jury to determine whether or not the insured received his fatal injuries by rea- 
son and in conssequence of the burning of a building. The appellate court assumed 
without deciding that the switchboard is to be regarded as a part of the building, 
and also stated that the evidence shows that various metallic portions of the switch- 
board were burnt or melted by the intense heat developed by the electric current. 
It was not prepared to say that this constituted a burning of the building within the 
intendment of the policy, but it held squarely that there was no evidence whatever 
to show that Farley’s injuries resulted by reason or in consequence of any burning 
of the building, and further said: 

“If any evidence were present tending to show that the electric current set fire 
to some combustible portion of the building, and that the flames from such burning 
part of the building was communicated to Farley, the case would be quite a different 
one.” 

Briefly stated, the Missouri court held that, if there had been any evidence of 
a substantial nature tending to prove that the insured sustained his injuries by rea- 
son of the burning of a building, then that was sufficient to make the question as to 
plaintiff’s right to recover the double indemnity one for the jury. 

In Kleis v. Travelers’ Ins. Co., supra, the appeal was from an order denying 
defendant’s alternative motion for judgment non obstante or for a new trial. The 
only question involved was whether the death of plaintiff’s intestate resulted from 
one of the risks insured against, to wit, “the burning of a_ building while the in- 
sured is therein.” At the close of all the evidence the defendant company moved 
the court to direct a verdict in its favor, which motion was overruled, and the case 
was submitted to the jury on the theory that there was but one question involved, 
viz., whether the decedent came to her death “by reason of bodily injuries caused 
by the burning of a building while she was therein.” Without saving exceptions to 
the instructions the case was submitted on the theory— 

“That in order to justify a recovery Mrs. Kleis must have died from injuries 
literally caused by the burning of a building while she was therein, as distinguished 
from a fire in a building, the building itself not being burned, nor any part thereof; 
and the only question presented * * * is whether there was sufficient evidence 
to warrant the submission of the case to the jury upon this theory.” 

The substantial evidence is fully quoted in the opinion, and the conclusion of the 
court is announced in these words: 

“While it is somewhat vague and uncertain as to just what portion of the build- 
ing was burned, and the extent of the burning, it is nevertheless apparent that there 
was a general conflagration of considerable dimensions, and we cannot say that there 
was no evidnce of the burning of the buiding. Under the instruction given, the ver- 
dict implies a finding that Mrs. Kleis’ death was catised by the burning of the 
building while she was therein, and we cannot say that there was no evidence to 
sustain this finding.” 

We do not consider this case, under the facts, as controlling the case beore us. 
It simply holds that the correctness of the theory as submitted to the jury by un- 
challenged instructions will not be reviewed or disturbed on appeal. 
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In Maryland Casualty Co. v. Edgar, supra, the facts disclose that decedent went 
to the basement of his home to investigate certain conditions. He lighted a match, 
and after it had been used he threw down the glowing stick, and when it reached 
the water in the cellar there was an explosion, caused by escaping gasoline vapors. 
The insulation of the electric wiring was burnt off, a wooden lattice door was 
slightly charred, some of the joists were blackened, and paint on some of the wood- 
work was blistered. The insured was so badly burned that he subsequently died. 
It was held that decedent’s burns preceded the burning of the building, and there- 
fore the casualty company was not subject to a double indemnity. The trial court 
instructed the jury that the policy required, as a condition to enable the double in- 
demnity clause to be operative, that— 

“Proof shall be made that the building was in the condition of burning by this 
fire, and if in that accident the assured received injuries, whether from the burning 
of the structure, or from materials that were within it, a condition arises that al- 
lows recovery.” 

Further: 

“If the jury, therefore, finds that this fire in the building caused the structure 
to ignite—no matter how much was burned—so that the structure did burn, that the 
condition then arose under which the maximum of this policy is recoverable.” 

The specific objection and exception to the instruction as given is that it makes 
the defendant liable under the double indemnity clause of the policy, if the building 
in which the insured was injured merely took fire in any part without regard to the 
question of whether or not his injuries were caused in any degree by the burning of 
the building or any part thereof. The appellate court held that the objection was 
well taken, and said that under the evidence there was no causal connection between 
the burning of the building and the injury “in fact, the burning of the building was 
not even contemporaneous with the injury to Edgar, but followed it.” 

[6] We conclude under the record in the case at bar that the evidence presents 
something more than a mere surmise or conjecture. It is not a case in which this 
court can say that the evidence is in equipoise. A fact question was presented, and 
it was the province of the jury to determine the cause of Hiatt’s death in relation to 
the right of plaintiff to recover the double indemnity. Wherefore the judgment of 
the district court is reversed. 

Arthur, C. J., and Stevens and Vermilion, JJ., concur. 


te 


STEELE v. GREAT EASTERN CASUALTY & INDEMNITY CO. er at. 
(No. 23676.) 


(Supreme Court of Minnesota. Feb. 8, 1924.) 
197 Northwestern Reporter, 101. 
(Syllabus by the Court.) 


1, INSURANCE — CONTINUATION OF POLICY BY SUBSEQUENT 

AGREEMENT NEW CONTRACT. 

Where a policy of accident insurance contained no provision for continuing it in 
force beyond the time specified therein, but was continued in force for an additional 
period by a subsequent agreement, such agreement created a new contract. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE— STATUTE GOVERNING ACCIDENT INSURANCE AP- 
PLIES TO SUBSEQUENT CONTRACT CONTINUING POLICIES IN 
FORCE BEFORE ENACTMENT. 

A statute regulating and governing such insurance enacted after the issuance of 
the original policy, but in force before the making of the new contract, applies to 
and controls such contract. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal from District Court, Hennepin County; E. F. Waite, Judge. 
Action by Eva Steele against the Great Eastern Casualty & Indemnity Com- 
and another. From a judgment for plaintiff, defendants appeal. Affirmed. 


E. E. Watson, of Minneapolis, for appellants. 
Shearer, Byard & Trogner, of Minneapolis, for respondent. 
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TayLtor, C. Defendants appeal from a judgment for plaintiff on a policy of ac- 
cident insurance issued to her deceased husband, the late Judge John H. Steele. 

It is conceded that the judgment is correct if the provisions of chapter 156, 
Laws of 1913, being sections 3522 to 3535, G. S. 1913, apply to this policy. This 
statute regulates and governs the subject of accident insurance in this state, and ap- 
plies to all contracts of accident insurance entered into after it went into effect. 
Aaberg v. Commercial Men’s Association, 152 Minn. 478, 189 N. W. 434. In the 
present case, the original policy was issued in 1905, and defendants contend that the 
contract then entered into was the contract existing at the time of the accident and 
remained unaffected by the subsequently enacted statute. They claim that although 
the original policy insured Mr. Steele for only 12 months, it was, in effect, a con- 
tinuing contract which, by the payment of a renewal premium each year, had been 
kept in force and constituted the contract between the parties at the time of the 
accident. The policy states: 

“Great Eastern Casualty and Indemnity Company of New York, in considera: 
tion of the warranties in the application, a copy of which is indorsed hereon and 
made a part hereof, and twenty dollars, hereby insures John H. Steele * * * 
for the term of twelve months from noon, standard time, of March 11, 1905, against 
the effects of bodily injuries,” etc. 


It differs from many accident policies in that it contains no provision for re- 
newing it or for continuing it in force beyond the time stated. However, at the ex- 
piration of this policy, and each year thereafter, Mr. Steele paid another premium 
of $20, and the company issued to him a renewal receipt continuing the policy in 
force during the period specified in such receipt. The last of these receipts and the 
one in force at the time of the accident reads as follows: 

“Great Eastern Casualty Company, 55 John St. New York, in consideration of 
twenty and "7/1 dollars, continues policy No. 46432 for twelve months from twelve 
o’clock noon standard time, of March 11th, 1920, subject to all its terms, provisions 
and statements; but the insurance shall not, during the renewal period, cover any 
loss, fatal or otherwise, caused by war, acts of any country at war or by conditions 
arising from a state of war. Issued to John H. Steele.” 

The provision excepting war risks from the risks insured against was not in the 
. Original policy. 

As said by the learned trial court: 


“The original policy gave the insured no right to renew. All his rights expired 
absolutely 12 months from the date of the policy, and could be revived or continued 
only by a new contract.” 

[1, 2] That in making their new contract the parties saw fit to adopt the provi- 
sions of the former contract, except as changed by the provisions of the so-called 
renewal receipt, rendered it none the less a new contract. Neither party could, by 
any act of his own, continue the original or any subsequent contract of insurance 
beyond the period stated therein. To continue it beyond that period required a new 
agreement assented to by both parties, and when they entered into such an agree- 
ment it created a new contract. We deem it beyond question that all these con- 
tracts, entered into after the act of 1913 went into effect, were subject to and gov- 
erned by that act. Cases involving policies continued in force for additional periods 
under and pursuant to provisions therefor contained in the policy are not in point 

Judgment affirmed. 

———__- 


GENDREAU v. NORTH AMERICAN LIFE & CASUALTY CO. (No. 23738.) 
(Supreme Court of Minnesota. Feb. 21, 1924.) 
197 Northwestern Reporter, 257. 
(Syllabus by the Court.) 


1, INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF TOTAL 
DISABILITY. 


Suit on a policy insuring the deceased against accident. The finding that he was 
totally disabled from the time of the accident until his death is sustained by the evi- 
dence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. INSURANCE—MISTAKE IN SETTLEMENT MUST BE ESTABLISHED 
BY CLEAR AND CONVINCING EVIDENCE. 
To avoid a settlement and release on the ground of mutual mistake, the mistake 
must be established by clear and convincing evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. APPEAL AND ERROR — ERRONEOUS INSTRUCTION AS TO DE- 
GREE OF PROOF TO AVOID RELEASE HELD NOT PREJUDICIAL. 
Instructing the jury that a fair preponderance of the evidence was sufficient to 

establish the mistake was without prejudice, as the right to avoid the release was 

conclusively established. 
(For other cases, see Appeal and Error, Dec. Dig. § 1064[1].) 

4. INFANTS—RELEASE BY MINOR BENEFICIARY MAY BE RESCINDED 
IN LIFETIME OR BY SUCCESSOR AFTER DEATH. 

A settlement and release made by a minor may be rescinded by him in his life- 
time or by his successor in interest after his death. 
(For other cases, see Infants, Dec. Dig. § 58[1].) 


Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Action by Josephine Gendreau against the North American Life & Casualty 
Company. From an order denying a motion in the alternative for judgment or a 
new trial, defendant appeals. Affirmed. 


Alvord C. Egelston, of Minneapolis, for appellant. 
Olof L. Bruce, of Minneapolis, for respondent. 


Taytor, C. Defendant issued an accident policy to William H. Gendreau, who 
was employed as a helper in a railroad roundhouse, and who was not quite eighteen 
years of age at the time of his death. 

The policy, in part I, contained a provision to the effect that if the assured sus- 
tained an injury causing total disability, and if, during the period of continuous and 
total disability and within ninety days from date of the accident, death resulted 
solely from such injury, defendant would pay plaintiff, his mother, the sum of 
$300 in lieu of all other indemnities. The policy, in part II, contained a provision 
to the effect that if the injury did not result in any of the losses specified in part I 
but caused a total temporary disability, defendant would pay the assured at the rate 
of $30 per month for the period of such total disability. The policy contained a fur- 
ther provision that defendant should not be liable under more than dne indemnity 
provision for any one accident. 

The assured lived with his parents in the city of Minneapolis and worked at the 
roundhouse of the Omaha Railway Company. On February 25, 1919, a gas or gas- 
oline explosion occurred at the roundhouse in which, “he was burned all over the 
head and face and neck.” The doctors designated his injuries as a “first degree 
burn.” He was immediately taken to a hospital where he was attended by the 
surgeon of the railway company. He remained in the hospital until March 14th on 
which date he returned home. On March 28th he was taken back to the hospital 
and remained there until his death on April 21, 1919. 

Plaintiff, alleging that she was entitled to the sum of $300 under part I of the 
policy, brought suit therefor and recovered a verdict for the amount claimed, less 
the sum of $19 paid to the assured as hereinafter stated. Defendant appealed from 
an order denying the usual motion in the alternative for judgment or a new trial. 

When the assured returned home from the hospital his external .burns were 
largely healed, and both he and the attending physician were of opinion that he had 
about recovered from his injuries. On March 17th, 1919, without the knowledge 
of his parents, he went to the office of defendant, asked for the amount due under 
his policy, received $19 for nineteen days disability and signed a writing releasing 
defendant from further liability. This appears to have been the only time he was 
away from the house until taken back to the hospital. His condition soon became 
serious, and he had hemorrhages from the nose and mouth which resulted in the 
loss of large quantities of blood. These hemorrhages continued after his second re- 
moval to the hospital and caused his death. The railway surgeon who attended him 
and whose testimony is accepted by both parties without questioning its correctness, 
stated, in substance, that these hemorrhages resulted from an infection of the nose 
and throat, and that this infection resulted from injuries to the tissues of the nose 
and throat caused by inhaling flames and gases at the time of the accident. There 
is practically no conflict in the evidence or dispute as to the facts. 
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[1] Defendant claims that the total disability of the assured was not continu- 
ous from the time of the accident until his death, and that the provision of the pol- 
icy on which plaintiff relies does not apply for that reason. In support of this 
contention, it is urged that at the time the release was executed both the assured 
and the officers of the company believed that he had recovered sufficiently to go to 
work. He undoubtedly made the settlement and executed the release in the belief 
that he was nearly well; but the evidence demonstrates that he was mistaken, and 
amply sustains the finding of the jury that he was totally disabled from the time of 
the accident until his death. 

[2] Defendant had interposed the release as a bar to the action, and plaintiff 
had sought to avoid it on the ground that it was executed under a mutual mistake 
as to the nature and extent of the injurics sustained by the assured. Defendant 
asked the court to charge that— 


“Mere preponderance of evidence is not sufficient to establish such mistake as 
will warrant the avoidance of a written agreement of settlement and release. The 
proof must be clear, unequivocal and convincing to have that effect.” 


[3] The court refused to give this instruction and charged the jury to the ef- 
fect that “a fair preponderance of the evidence” was sufficient to establish a mu- 
tual mistake which would avoid the release. 

[4] Defendant excepted to the refusal to give the instruction requested and also 
to the instruction given, and urges these rulings as reversible error. It seems to 
be well settled that in order to avoid a written contract of settlement and release on 
the ground of mutual mistake, the mistake must be established by clear and con- 
vincing evidence, and that a mere preponderance is not sufficient. But, although the 
rule given was incorrect, defendant has no ground to complain, for the right to 
avoid the release was established conclusively. It is conceded, in effect, that the 
internal injuries caused by inhaling the flames and gases were not known or 
considered when the assured made his settlement and executed the release. The 
fact that these injuries then existed and subsequently resulted in death is not dis- 
puted. Furthermore the assured was a minor under eighteen years of age and 
could not be bound or concluded by such a contract. Such a settlement and release 
is not within the class of contracts which a minor is precluded from disavowing, 
and he had the absolute right to renounce and rescind it. Johnson v. Northwestern 
Mutual Life Ins. Co., 56 Minn. 365, 372, 57 N. W. 934, 59 N. W. 992, 26 L. R. A. 
187, 45 Am. St. Rep. 473; Klaus v. A. C. Thompson Auto & Buggy Co., 131 Minn. 
10, 154 N. W. 508; Berglund v. American M. S. Co., 135 Minn. 67, 160 N. W. 191. 
On his death this right passed to the plaintiff. 14 R. C. L. 234. 

Defendant insists that the fact that the release was voidable because made by a 
minor was not urged at the trial and should not be considered on this appeal. That 
the assured was a minor was alleged in the complaint, was realleged in the reply, 
was proven at the opening of the trial and stood as an undisputed fact throughout 
the trial. It is true, however, that no stress seems to have been placed upon this 
fact during the trial and that the court made no reference to it in submitting the 
the case to the jury. Conceding that the right to avoid the release on this grounc 
was not urged in the court below, nevertheless the error in stating the quantum of 
proof necessary to avoid a release will not justify granting a new trial when it ap- 
pears that at another trial the court would be required to rule as a matter of law 
that the release was a nullity. 

Order affirmed. 

ee 


ROBYN v. NEW AMSTERDAM CASUALTY CO. (No. 17569.) 
(St. Louis Court of Appeals. a Oct. 2, 1923. Rehearing Denied Jan. 26, 
1924.) 
257 Southwestern Reporter, 1065. 
1. INSURANCE—CAUSE OF DEATH OF INSURED HELD FOR JURY. 


In an action by beneficiary under accident policy for death of insured evidence 
held sufficient as against a demurrer to support finding death of insured resulted, in- 
dependently of all other causes, through the injuries received from alighting fromm 
a street car. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


53 Vol. LXII, 
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2. INSURANCE—“INJURY” ON PUBLIC CONVEYANCE EXCEPTED IN 

ACCIDENT POLICY HELD TO INCLUDE FATAL INJURY. 

A provision of an accident policy providing insurer shall not be liable for any 
“injury” sustained while getting on or off any public conveyance or while being 
upon the step or steps thereof held to apply to a fatal injury so sustained. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

(For other definitions, see Words and Phrases, First and Second Series, In- 
jury.) 

3. INSURANCE TISION IN POLICY CONSTRUED IN FAVOR OF 

INSURED ONLY WHEN MEANING IS IN DOUBT. 

The rule that provisions in a policy of insurance are to be strictly construed 
against the insurer and in favor of the insured applies only when some doubt of the 
meaning or some ambiguity in the expression in the policy. arises. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from St. Louis Circuit Court; Franklin Miller, Judge. 

“Not to be officially published.” 

Action by Frieda Robyn against the New Amsterdam Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

John T. Sluggett, Jr., of St. Louis, and A. E. L. Gardner, of Clayton, for ap- 
pellant. 

Charles E. Morrow, of St. Louis, for respondent. 


Bruere, C. This is an action upon an accident insurance policy issued by the 
defendant to Gus A. Robyn, in which the plaintiff, respondent here, was nanied as 
beneficiary. The cause was tried before the court and a jury, and resulted in a 
verdict for the amount of the policy with interest, and 10 per cent. damages and 
$1,250 attorney’s fees for vexatious refusal to pay. From a judgment of 47,490 
entered on the verdict, the defendant prosecutes this appeal. 

The petition, in addition to the usual allegations, alleges that on the 11th day of 
March, 1919, the insured, while riding as a passenger in and on a street car and 
public conveyance owned and operated by the United Railways Company of St. 
Louis, and while in a place regularly provided for the use of passengers, fell from 
said street car to the street, whereby he received bodily injuries which caused his 
death on the 30th day of March, 1919. It further prays judgment against the de- 
fendant for the sum of $5,200, together with interest thereon, 10 per cent. damages 
for vexatious refusal to pay, attorney’s fees, and costs. 

The allegations in the answer pertinent to the question raised here, are as fol- 
lows: 

It admits the issue of the policy and the death of the insured on the date al- 
leged. It alleges that it is. provided in the policy that the defendant shall not be 
liable for any-loss as the result of any injury sustained by the insured while getting 
on or off any public conveyance or while being upon the step or steps thereof; that 
whatever injuries, if any, Gus A. Robyn sustained on the 11th day of March, 1919, 
were received by him while getting off a public conveyance, to wit, a street car in 
the city of St. Louis, Mo., and while he was on the step or steps of said car. The 
answer then denies each and every allegation of the petition. 

The stipulations and conditions of the policy sued on, pertinent to the questions 
raised here, are as follows 

“This policy provides indemnity for loss of life, limb, sight or time by accidental 
means, to the extent herein provided. 

“New Amsterdam Casualty Company, hereinafter called the company, in con- 
sideration of five dollars premium, for a period of twelve months from noon stand- 
ard time on the 21st day of August, 1914. Agrees to pay to Gus A. Robyn, * * * 
or in the event of his accidental death, to Frieda Robyn, his daughter, the benefi- 
ciary under this policy, if surviving, otherwise to the executors or administrators 
of the insured, for any loss specified herein which is sustained by the insured in 
the manner stipulated in (a), (b), (c), (d), (e), (f), or (g) as follows: 

“(a) While riding as a passenger in or on a public conveyance regularly pro- 
vided by a common carrier for the transportation of passengers and in a place 
regularly provided for the use of passengers during such transportation, * * * 
or ~ +. 

“(g¢) In consequence of cyclone or tornadoes—subject to the provisions, defi- 
nitions, statements and limitations set forth, the indemnities hereinafter set forth. 
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“Indemnities. 

“A. If bodily injuries not intentionally selfinflicted, sustained as stipulated above, 
which independently of all other causes are effected solely and exclusively by acci- 
dental means, and which are hereinafter referred to as such injuries, not excluding 
such injuries resulting directly from a bodily injury caused or contributed to wholly 
or partly, directly or indirectly, by blood poisoning, shall result within ninety days 
of the event causing such injuries, in any of the losses following, numbered 1, 2, 
3, 4, 5, 6, 7 and 8, the company will pay the sum set opposite such loss; or 

“B. If such injuries during a period of total disability by accident as herein 
defined and within fifty two weeks of the event causing such injuries, shall result in 
one of the numbered losses above specified, then the company will pay the sum set 
opposite such loss in addition to the weekly indemnity due hereunder for such period 
of total disability. 

“1. For loss of life, $5,000.00. 

“2. For loss of both hands by actual separation thereof at or above the wrist, 
$5,000.00. * * * 

“Standard Provisions. 
* * * * * « * 


“4. Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury. 

“5. Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the company at its Home Office in New York City. * * * 


“Other Provisions. 
* * * * * * * 


“22. No claim shall be valid for more than one of the losses specified in this 
policy under paragraphs A, B. C and D except that a claim may be valid under 
paragraph C and also under paragraph D; nor shall the company be liable for any 
loss caused or contributed to by illness or disease or disappearance or by suicide, 
whether the insured be sane or insane; nor for any claim resulting from an accident 
which does not occur during the period of this policy; nor for any injury sustained 
by any person in the discharge of any duty in connection with the running or opera- 
tion of a public conveyance or elevator or while working on or about said convey- 
ance or elevator; nor for any injury sustained while riding in or on an elevator in 
any mine; nor for any injury sustained while getting on or off any public convey- 
ance or while being upon the step or steps thereof; nor for hernia, the consequences 
thereof or any injury contributed to thereby; nor for any injury, fatal or other- 
wise, sustained while under the influence of intoxicants or narcotics or while parti- 
cipating in or in consequence of having participated in aeronautics or aviation, or 
due directly or indirectly to fits, vertigo, sleep-walking, ptomaine poisoning or vol- 
untary exposure to unnecessary danger. Payment of weekly indemnity hereunder 
on account of disability resulting from any one accident shall in no case exceed in 
the aggregate five thousand dollars. 

“23. This policy shall cover the insured only as to injuries sustained within the 
limits of the United States, Canada or Europe, or while traveling as a passenger by 
regular steamship lines between such places. * * 

The evidence on the part of the plaintiff adie to the death of the deceased 
tends to show the following facts: The deceased, at the time of his death, was a 
resident of Webster Groves, St. Louis county, Mo., and lived there with his daugh- 
ter, the respondent herein. At about 7 o’clock in the evening of March 11, 1919, 
he left his home, and an hour later arrived at the home of Mr. McCaffery, who at 
the time lived at 3533 Page avenue, in the city of St. Louis, and on the north side 
of Page avenue and about 85 feet east of the intersection of Page and Grand ave- 
nues. Grand avenue runs north and south. Page avenue is 60 feet wide and runs 
east and west. In going to the McCaffery home the deceased rode on a north- 
bound Grand avenue street car. The street car stop for said car is on the south side 
of Page avenue, on Grand, and to reach the McCaffery home, after leaving the 
street car, the deceased was required to cross Page avenue and then walk east 85 
feet. When the deceased reached the McCaffery home he was met at the door by 
Mr. McCaffery, who observed that Mr. Robyn was very much excited, his clothing 
covered with dirt. his hands bruised and swollen, and a little blood trickling down 
from a wound on his face. Mr. McCaffery told him to quiet himself down, and in- 
vited him in and gave him a towel and brush to clean himself. The deceased re- 
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mained at the McCaffery home and participated in a directors’ meeting until about 
9 o'clock and then left to return home. His daughter, the respondent herein, testi- 
fied that when the deceased arrived home he was very pale and nervous, and that 
there was a wound on his temple from which blood was trickling; that he com- 
plained of great pains in his head and all over his body; that she assisted him to 
wash the blood from his hands and face and put him to bed, and that all through 
the night he was complaining of pains in his head. 

The deceased was a clerk in the post office at St. Louis, and was at the time 
of the accident 66 years of age. He went to his work, as usual, each day after the 
accident, but complained continually of pains in his head. On the afternoon of 
March 24, 1919, he returned home from his work and complained of severe pains 
in his head and all over his body, and was in such a condition that he could hardly 
walk. Dr. Baker was called, and found him suffering from a ruptured blood ves- 
sel or hemorrhage in the brain, cerebral hemorrhage. He became unconscious on 
the 26th day of March, and gradually grew worse, and died on the 30th day of 
March, 1919. 

Dr. Baker testified that Mr. Robyn’s condition, the progress of the disease, and 
the paralysis intervening and following it showed there was hemorrhage going on 
all the time; that at first it was very little, but it gradually increased until it pro- 
duced complete paralysis of his body; that there was no way to positively determine 
what produced the condition which resulted in Mr. Robyn’s death, but, from what 
he saw of the condition of the deceased and the progress of his trouble, he was sat- 
isfied it might very reasonably have been caused by the fall from the street car. 

At the trial the witness Harvey McCaffery was permitted, over the objections 
of the defendant, to testify to the following conversation had with Mr. Robyn after 
Mr. Robyn arrived at the McCaffery home some time after the accident: 

“Q. Now, Mr. Caffery, you say that the first you knew was that he.rang the 
door bell. Now, I wish you would state to the jury, what, if anything, Mr. Robyn 
said when you opened the door? A. Mr. Robyn rang my bell, and I went to the 
door and opened it, and he was in a big fit of excitement; he was-‘up in the air,’ as 
I call it. He said: ‘Them darn fools on the Grand avenue cars threw me off— 
came near killing me. T.hey threw me off the platform of the car.’” 

On behalf of the defendant, the motorman of the street car testified that on the 
evening of March 11, 1919, Mr. Robyn alighted from the front end of a Grand 
avenue car, at the corner of Grand and Page avenues; that the car was quite 
crowded at the front end; that he saw Mr. Robyn walk from the back of the car, 
but did not see him fall, and could not see whether he got off safe or not; that when 
he received the signal bell to go ahead and started the car a woman screamed out 
“stop the car! You are running over a man!” that he stopped immediately and saw 
the deceased halfway between the curb and car, with two men holding him; that 
Mr. Robyn refused to give his name, and said that the motorman tried to kill him. 

The conductor of the street car testified that he was on the rear platform and 
did not see Mr. Robyn until the car stopped and somebody said some one was hurt; 
that he saw the deceased in the:street standing up and there was dirt on him; and 
that Mr. Robyn, said he was not hurt and was going to attend a meeting across the 
street. 

John E. Bickell, a passenger on the car, testified that Mr. Robyn was sitting on 
the rear platform of the street car on the seat that circles the rear end, and that he 
saw him walk through the car to the front platform, but did not see him get off. 

The defendant offered in evidence a written statement signed by the deceased 
March 12, 1919, at 11 o’clock a. m., in which he stated that he was injured at Grand 
and Page avenues on the 11th day of March, 1919, at 10 p. m., and wherein the fol- 
lowing appears: 

“On above date I was alighting from a northbound Grand ave. car from front 
end at point given and at time given. The car had made stop, but as I was getting 
off before I could get off car step, I being crippled, the car started up suddenly and 
caused me to fall to street hurting my right third finger and right knee.” 

The defendant also introduced in evidence a release executed by Mr. Robyn, re- 
leasing the United Railways Company of St. Louis from all liability for the injuries 
“sustained or received on or about March 11, 1919, through an injury sustained by 
me alighting from car of above company at Grand and Page.” 

The assigned errors here are as follows: First. That the court erred in not 
sustaining the demurrer to the evidence requested by the defendant at the close of 
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the whole case. Second. That the court erred in giving to the jury plaintiff’s in- 
struction No. 1, and in refusing to give to the jury defendant’s requested instruction 
marked C. Third. That the court erred in admitting the testimony of the witness 
WcCaffery, as part of the res geste, as to statements and declarations made after 
the accident by Gus A. Robyn, purporting to explain and describe the manner in 
which the said Robyn received the injuries complained of. 

In support of the first assignment of error, counsel for defendant contend that 
there was no evidence tending to prove that Mr. Robyn’s death was the result of 
the injuries received by him from an accidental fall from a street car on the 11th 
day of March, 1919, and that, under all the evidence in the case, the cause of the 
death of the insured is left entirely to conjecture. 

[1] We think the evidence sufficient to support a finding by the jury that the 
death of the insured resulted, independently of all other causes, through the injuries 
received on the 11th day of March, 1919. 

The evidence is undisputed that on the 11th day of March, 1919, the insured was 
in good health; that on that day he received an injury to his temple from which he 
suffered severe and continuous pains until his death, 19 days thereafter; that the 
physician who attended him testified that the insured was suffering from continued 
hemorrhage in the brain which finally produced paralysis and death, and that his 
condition could very reasonably have been caused by the injuries received on the 
llth day of March, 1919. While it was possible that the bursting of the blood vessel 
in the brain of the assured, and which resulted in his death, might have been caused 
by some ailment unconnected with the accident, still whether it was so caused or 
not was, under the evidence adduced, a question to be determined by the triers of 
the facts. As said by Goode, Judge, in the case of Johnson v. Continental Casualty 
So., 122 Mo. App. loc. cit: 373, 99 S. W. 474: 

“Demonstrative proof that he died solely in consequence of the accident hardly 
could be made. On such issues evidence cannot go beyond producing that degree of 
conviction in reasonable minds on which men are accustomed to decide and act in 
ordinary affairs. All possibility of mistake cannot be excluded.” 

See, also, Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 61 L. 
R. A. = 97 Am. St. Rep. 560, and Bellows v. Travelers’ Ins. Co. (Mo. Sup.) 203 
S. W. 978. 

(2, 3] Coming to the second assignment of errors, the instructions therein men- 
tioned are as follows: 

“Plaintiff's Instruction No. 1. 

“The court instructs the jury that the provision in the policy sued upon and of- 
fered in evidence pleaded by the defendant in its answer, wherein it is provided that 
the defendant company shall not be liable for any injuries sustained while getting on 
or off any public conveyance or while being wpon the step or steps thereof, has no 
reference to a case where death resulted from injuries sustained while getting on or 
off any public conveyance or while being on the step or steps thereof.” 


“Defendant’s Refused Instruction C. 

“The court instructs the jury that, although you find and believe from the evi- 
dence in the case that Gus A. Robyn, the deceased, received injuries on the 11th day 
of March, 1919, which resulted in his death, yet if you further find that he sustained 
said injuries (if you so find) while he was getting off the street car described in the 
evidence, or while he was on the step or steps thereof, then plaintiff is not entitled 
to recover, and you must find for the defendant.” 

We think the trial court erroneously advised the jury that the provision of the 
policy sued on, providing that the defendant company ‘“‘shall not be liable for any in- 
jury sustained while getting on or off any public conveyance or while being upon 
the step or steps thereof” did not apply to fatal injuries. 

Counsel for plaintiff, in support of the theory adopted by the trial court, invoke 
the rule that, when the terms of a policy are ambiguous, or of doubtful meaning, 
its provisions are to be strongly construed against the insurer and in favor of the 
insured. But it is only when some doubt of the meaning, or some ambiguity in the 
expression of a policy, arises, that the rule applies. Giving the policy a reasonable 
interpretation consonant with the apparent object and plain intent of the parties, we 
are unable to discover anything ambiguous or doubtful in its terms. 

It will be noted that the policy provides indemnity for any loss specified therein 
which is sustained by the insured in the manner stipulated therein, subject to the 
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provisions, statements and limitations therein set forth, and which is further sus- 
tained from “bodily injuries” which are effected by accidental means, not excluding 
such “injuries” resulting from a bodily injury caused by blood poisoning. The 
policy then provides that if such “injuries” shall result, within the time therein spe- 
cified, in one of the numbered losses therein specified, then the company would pay 
the sum set opposite such loss, to wit: (1) For loss of life, $5,000; (2) for loss of 
both hands, and so on through the 8 classifications. 

It will be further noted that paragraphs 4 and 5, under the heading “Standard 
Provisions,” of the policy provide that notice of the injury on which claim may be 
based must be given by or in behalf of the insured or beneficiary, as the case may 
be, to the company within 20 days after the date of the accident causing such in- 
jury. It will be noticed also that in paragraph 23 of said policy it is provided that 
the policy shall cover the insured only as to “injuries sustained within the limits 
of the United States, etc. It is quite apparent that the word “injury,” in the con- 
nection in which it is used in the above provisions of the policy, refers to a fatal 
injury, as well as to one that is not fatal. 

It will be observed that the policy expressly provides that the agreement to pay 
the indemnities named in the policy is subject to the provisions, statements, and lim- 
itations therein set forth. Among these provisions and limitations is the clause over 
which the controversy rages. It reads: 

“No claim shall be valid for * * * any injury sustained while getting on or 
off any public conveyance or while being upon the step or steps thereof.” 

We think the language of this clause is plain, and that the word “injury” as 
here used means fatal as well as nonfatal injury the same as it means in the other 
clauses of the policy before noted. We do not think it can be said, as contended by 
counsel for plaintiff, that fatal injuries were excluded from the meaning of the 
word “injury,” in the contract in question, because the next sentence in the policy 
expressly excluded injuries fatal or otherwise. 

The provision of the policy under consideration has been construed in the case 
of Standard Life & Accident Ins. Co. v. McNulty, 85 C. C. A. 22, 157 Fed. 224. 
In that case McNulty, the insured, died from injuries which he sustained while try- 
ing to enter a moving car. The policy contained the following sentence: 

“This insurance shall not cover injuries sustained * * * while entering or 
leaving, or trying to enter or leave, any moving conveyance.” 

This sentence was followed by this clause: 

“This insurance does not cover any injury fatal or otherwise received while, or 
in consequence of, being or having been, under the influence of or affected by, or 
resulting directly or indirectly, wholly or partly, from intoxicants.” 

The trial court adjudged that fatal injuries were excluded from the meaning 
of the word “injuries” in the former sentence because the latter sentence expressly 
excluded injuries fatal or otherwise. Judge Sanborn, in delivering the opinion of 
the court says: 

“The words ‘fatal or otherwise’ were not used to qualify or affect the injuries 
described in the former, but those specified in the latter sentence, in the sentence in 
which they were written only. They were inserted in this sentence to make it clear 
beyond question that all injuries, whether fatal or otherwise, resulting from intoxi- 
cants, and the other causes there specified were not covered by the insurance. They 
accomplish this purpose, and have their intended effect just as completely whether 
the word ‘injuries’ in the preceding sentence is interpreted to include all injuries, or 
only those that are fatal, or those that are not fatal, only. 

“It is obvious that there are two classes of injuries. Those that are fatal, and 
those that are not fatal. The word ‘injuries’ is a generic term, and it naturally in- 
cludes injuries of both classes, because no one of either class is not an injury. 
Again the word is known by its associates and by the sense in which it is used in 
other parts of the same contract or in similar agreements. The first sentence of the 
policy reads that the company ‘hereby insures the person whose name is entered 
upon the stub of this ticket * * * against loss of time resulting from bodily 
injuries; * * *’ (A) to the amount of $2,500 if death results from such injuries 
within 90 days; (B) to the amount of $12.50 per week for 26 weeks, if such injuries 
should wholly disable the insured during that time, and if such injuries shall not so 
disable him, but they prevent him from performing some daily duty, then to the 
amount of $2.50 per week for 10 weeks, if the disability continues so long; * * * 

“It is clear that-the word ‘injuries’ in the first sentence of the policy which spe- 
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cifies the risk against which the insured is indemnified includes both those that are 
fatal and those that are not so, for the amount of the indemnity for the former is 
specified in class A and the amount for the latter in class B. * * * And then 
comes clause D, which, after asserting that the policy does not insure certain per- 
sons, declares that‘ this insurance does not cover * * * injuries sustained * * * 
while entering or leaving, or trying to enter or leave, any moving conveyance.’ * * * 
And under the rule noscitur a sociis, and by the natural and obvious signification of 
the. word, the injuries sustained while trying to enter or leave any moving car seem 
to mean both those which prove fatal and those which do not. * * 

“It is certain that the parties to this contract excepted from ray indemnity it 
promised, injuries sustained while the insured was trying to enter a moving car. 
No reason occurs to us why they should except injuries thus sustained that were 
not fatal, and promise indemnity for those that were fatal, and such a construction 
of the contract would be unreasonable and would make an improbable agreement. 
The obvious and ordinary meaning of the word ‘injuries’ is all injuries, whether 
fatal or not, and where the words of a contract are clear, and their common mean- 
ing is plain, there is no room for construction. In the light of these established rules 
of interpretation, the fatal injury to the insured, which he sustained while he was 
trying to enter a moving car, was excepted from the indemnity promised by the terms 
of his policy.” 

The reasoning of the court in the foregoing opinion is to our minds sound and 
ee. of the question under consideration. See, also, Continental Casualty Co. 

Morris, 46 Tex. Civ. App. 397, 102 S. W. 773; 4 Joyce on Insurance, § 2622; 4 
Cooley’ s Briefs on Insurance, § 3189e. 

[4] The statement made by the deceased to said McCaffery, after his arrival 
at the McCaffery home some time after the accident, should not have been admitted 
in evidence. It was no part of the res geste. That statement and the main event, 
to wit, the accident, taken together, did not form a continuous transaction; and 
therefore the statement was a mere recital, or narrative, of a past_event, and as 
such was hearsay and a purely self-serving declaration. Leahey v. Cass Ave. & F. 
G. Ry. Co., 97 Mo. 168, 10 S. W. 58, 10 Am: St. Rep. 300; Hooper v. Insurance Co., 
166 Mo. App. 211, 148 S. W. 116; Grant, Adm’x, v. Railroad, 172 Mo. App. 339, 
157 S. W. 1016; Dunlap v. Railroad, 145 Mo. App. 221, 129 S. W. 262; Dudley v. 
Railroad, 171 Mo. App. 660, 154 S. W. 462; Redmon v. Railroad, 185 Mo. 11, 8&4 S. 
W. 26, 105 Am. St. Rep. 558. 

It follows that the judgment below should be reversed, and the cause remanded, 
to be proceeded with in accordance with the views herein expressed. The Commis- 
sioner so recommends. 

Per CurtaM. The opinion of Bruere, C., is adopted as the opinion of the court. 
The judgment of the circuit court of the city of St. Louis is reversed, and the cause 
remanded, to be proceeded with in accordance with the views herein expressed. 

Allen, P. J., and Becker and Daues, JJ., concur. 
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SIMON vy. MECHANICS’ INS. CO. OF PHILADELPHIA. (No. 14708.) 


(Court of Appeals of Georgia, Division No. 1. Nov. 14, 1923. Rehearing Denied 
Jan. 16, 1924. 
121 Southeastern Reporter, 342. 
(Syllabus by the Court.) 

1. INSURANCE — WARRANTY THAT AUTOMOBILE INSURED WAS 
FULLY PAID FOR HELD WAIVED. 

Where an agent authorized to issue and deliver the policy in behalf of the in- 
surance company issues and delivers it with knowledge that the automobile is not 
fully paid for, and was purchased under a contract retaining title in the seller un- 
til full payment of the purchase price, knowledge of the agent is knowledge of the 
company, and delivery of the policy with such knowledge amounts to a waiver of a 

“warranty” in the policy that the automobile is fully paid for, and of the stipulation 
therein that the company shall not be liable if the interest of the assured in the prop- 
erty be other than unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

2. INSURANCE — TRANSFER OF RETENTION OF TITLE CONTRACT 
HELD NOT TO MAKE PETITION ON INSURANCE POLICY COVER- 
ING AUTOMOBILE DEMURRABLE. 

The transfer of the retention of title contract to the bank as collateral security 
was not violative of the stipulations of the policy, and did not make the petition sub- 
ject to a general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE — NOTICE; FAILURE TO GIVE WRITTEN NOTICE OF 
LOSS FORTHWITH HELD NOT TO VITIATE FIRE POLICY. 

The failure of the assured to give written notice “forthwith” of the loss of the 
car did not vitiate the policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Error from City Court of Savannah; Davis Freeman, Judge. 

Action by Mrs. Ray Simon against the Mechanics’ Insurance Company of 
Philadelphia. Judgment for defendant, and plaintiff brings error. Reversed. 

Oliver & Oliver, of Savannah, for plaintiff in error. 

Adams & Adams, of Savannah, for defendant in error. 


Luxe, J. Mrs. Ray Simon sued the Mechanics’ Insurance Company of Phila- 
delphia on an insurance policy taken out on her automobile. The case came to this 
court on exceptions to the sustaining of four grounds of the defendant's special de- 
murrer, and of its general demurrer to the petition. From the petition and the ex- 
hibits attached thereto it appears that on March 17, 1921, plaintiff's husband pur- 
chased an automobile from Chapman Motor Company under a contract reserving 
title thereto in the seller until payment of the balance of the purchase price, and on 
the same day presented it to his wife, the plaintiff; that on March 18, 1921, the de- 
fendant issued to the petitioner a policy insuring the automobile against destruction 
by fire; that on April 6, 1921, the agent of the insurance company attached to the 
policy a rider making the insurance payable to the Commercial Bank as its interest 
might appear, the bank “holding the reserve title notes under which the automobile 
was sold”; that on April 9, 1921, the motor company, “for value received and simul- 
taneously with the purchase of notes referred to therein,” assigned and transferred 
to the Commercial Bank the retention of title contract, with all right, title, and in- 
terest of the motor company thereunder and to the property described therein; that 
on November 25, 1921, the automobile was totally destroyed by fire; that immedi- 
ately after the loss of said car petitioner gave to the insurance agent of defendant 
full information as to the destruction of the car, and asked him what she should 
do relative to the insurance, and that he told her to do nothing, as the adjuster 
would see her about the matter in a few days and pay her the proper amount 
thereon; that when the adjuster failed to appear she again saw the agent, and was 
again told by him to wait for the adjuster, but that, when it appeared that the ad- 
juster was not coming she filed her sworn proof of loss, on January 24, 1922; that 
on January 27, 1922, the company refused payment of the policy; that the defendant 
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acted in bad faith, and was liable to her for expenses of litigation, as well as for 
$3,500, the amount of her loss, with 25 per cent. thereon as damages. 

[1] 1. Defendant’s first contention is that, after the indorsement of April 6, 
1921, providing that “Loss, if any, under this policy, having been made payable to the 
insured, is hereby canceled, and loss, if any, is herewith made payable to the Com- 
mercial Bank as their interest may appear,” the plaintiff could not sue, because there 
was no written assignment from the bank back to her; the well-recognized rule that 
an assignment of an insurance policy must be in writing, as stated in St. Paul Ins. Co. 
v. Brunswick Co., 113 Ga. 786 (3), 39 S. E. 483, being invoked to sustain this posi- 
tion. This contention is not sound. 

“Where one holding the beneficial interest in her own name brings an action, 
and the introduction of the person holding the legal title is necessary to the enforce- 
ment of the right of the person having the equitable interest, the declaration, under 
the Code [Civil Code of 1910, § 5689], may be amended by the insertion of the name 
of such person as suing for the use of the one holding the beneficial interest.” 
Wheeler v. Stapleton, 99 Ga. 731, 27 S. E. 724. 

The alleged defect, being amendable, could not be reached by a general demur- 
rer, and was not cause for dismissing the petition. Liverpool & London & Globe 
Ins. Co. v. Ellington, 94 Ga. 785 (1), 21 S. E. 1006. 

[2] 2. Defendant further contends that the general demurrer was properly sus- 
tained because of the “warranty” in the policy that the automobile was fully paid 
for, and of the further provision therein that the company should not be liable if 
the plaintiff’s interest in the automobile was not that of absolute ownership. Plain- 
tiff's amendment, alleging that, prior to and at the time the policy was issued and 
delivered, the company, through the agent soliciting, taking, and transmitting to the 
company the application for insurance, and who obtained the policy from the com- 
pany and delivered it, and received payment therefor, knew the automobile was not 
fully paid for, and had been purchased under a contract retaining title in the vendor, 
brings this case within the rule stated in Mechanics’ & Traders’ Ins. Co. v. Mutual 
Real Estate & Bldg. Ass’n, 98 Ga. 262 (1), 25 S. E. 457, that— 

“Tt is well settled that where an agent who is authorized to issue and deliver 
policies in behalf of an insurance company issues and delivers a policy with knowl- 
edge of the true state of the title, the knowledge of the agent is the knowledge of 
the company, and delivery of the policy with such knowledge amounts to a waiver 
of conditions relating to the existing state of the title.” 

See, also, Atlas Assurance-Co. v. Kettles, 144 Ga. 306 (3). 87 S. E. 1; Spring- 
field Fire Ins. Co. v. Price, 132 Ga. 687 (2), 64 S. E. 1074; Home Ins. Co. v. 
Smith. 136 Ga. 592, 71 S. E. 902. 

[3] 3. Defendant contends further that the transfer by the vendor of its re- 
tention of title contract to the bank without the written consent of the defendant 
vitiated the policy. The policy provides that the company shall not be liable “in 
case of transfer or termination of any interest of the assured, other than by death 
of the assured, or any change in the insurable interest of the assured in the policy 
described herein, either by sale or otherwise,” or “if the subject of this insurance be 
or become incumbered by any lien or mortgage except as stated in warranty No. 3, 
or otherwise indorsed hereon.” The policy states that— 

“This policy is made and accepted subject to the provisions, exclusions, condi- 
tions and warranties set forth herein or indorsed hereon, together with such other 
provisions, exclusions, conditions or warranties as may be indorsed hereon or ad- 
ded hereto, and upon the acceptance of this policy the insured agrees that its terms 
embody all agreements then existing between himself and the company or any of 
its agents relating to the insurance herein described, and no officer, agent, or other 
representative of this company shall have power to waive any of the terms of this 
policy, unless such waiver be written upon or attached hereto.” 

It may be noted in this connection that the company had full knowledge of the 
retention of title contract through its agent when the policy was issued and deliv- 
ered, and, further, that the assignment of that contract to the bank was made by 
the seller, and not by the plaintiff, and that three days before the assignment was 
made the rider making the insurance payable to the bank as its interest might ap- 
pear was duly attached to the policy by the company’s agent. But, aside from these 
considerations, we do not think it can be said that the transfer of the retention of 
title contract of the seller to’ the bank violated either the letter or the spirit of the 
inhibitions in the policy; nor was the risk of the company affected thereby. The 
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provisions of the policy sued on in the case of Hartford Fire Ins. Co. v. Liddell Co., 
130 Ga. 8, 60 S. E. 104, 14 L. R. A. (N. S.) 168, 124 Am. St. Rep. 157, are very 
similar to the stipulations of the policy now under consideration, and the facts of 
the two cases are somewhat parallel, except that in the former the loss was payable 
to the vendor as his interest might appear, and it was the vendee himself, and not 
the seller and holder of the retention of title contract, who changed the status of 
the insured machinery by giving a mortgage thereon in violation of the terms of the 
policy. In that case the Liddell Company sold the machinery and retained title 
thereto. The court said (130 Ga. 13, 60 S. E. 106): 

“The inhibition against incumbrancing had no reference to the Liddell Company 
transferring its reserved title note. If Liddell Company had relinquished their in- 
terest in the property, or its debt had been paid before loss, Collins [the vendee] 
could have collected the insurance.” 

[4] 4. Defendant says also that the provision in the policy that “In the event of 
loss or damage, the assured shall forthwith give notice thereof in writing to this 
company” was violated, for the reason that no such notice was “forthwith” given. 
It is not denied that proof of loss was duly made to the company within 60 days 
from the destruction of the automobile. Referring to such proof of loss, the policy 
provides that— 

“It is a condition of this policy that failure on the part of the assured to ren- 
der such sworn statement of loss to the company within sixty days after the date 
of the loss * * * shall render such claim null and void.” 

No such specific and mandatory provision is made as to “forthwith” giving no- 
tice of the loss to the company. and we do not think the reading of the entire policy 
warrants the conclusion that the dereliction of the plaintiff in this regard works a 
forfeiture of her rights under the policy. Our conclusion is that the general de- 
murrer to the petition was improperly sustained. 

5. We shall consider briefly the special demurrers. 

We are of the opinion that the special demurrer to that portion of paragraph 
3 of the petition which alleges that, although the policy states that the automobile 
was fully paid for, that was incorrect, and information was given to the defendant’s 
agent that the car was not fully paid for. upon the ground that such allegation 
sought to vary by parol the terms of the policy, was met by plaintiff’s amendment. 
alleging that the company, through the agent who took her application, and pro- 
cured and delivered the policy, and received payment therefor, knew that the car 
was not fully paid for, and that the retention of title contract was outstanding. This 
demurrer should not have been sustained. 

We think that the defendant’s special demurrer to that portion of paragraph 6 
of the petition which alleges that after the automobile was destroyed the petitioner 
gave full information to defendant’s agent, and asked him what she should do re- 
lative to her insurance, and that he told her to do nothing, but to wait for the ad- 
juster, was good, upon the ground that the defendant was not bound by this con- 
versation, and that such allegations were immaterial. Ground 5 of the demurrer 
was to the same effect, and was properly sustained. In view of the full statement 
as to the destruction of the automobile given in the plaintiff's proof of loss, which 
was attached to the petition, the defendant’s demurrer upon the ground that the de- 
tails and circumstances of the burning of the car were not given was without merit, 
and should have been overruled. 

The ruling here made does not conflict with that made in the case of Conyers 
v. Yorkshire Ins. Co., 30 Ga. App. 6, 117 S. E. 102. It was there held that notice 
to a person alleged to have been associated in some way with the local agent of the 
insurance company that the insured was not the unconditional owner of the automo- 
bile insured was not notice to the insurance company; whereas, in the instant case, 
the defendant’s agent who took the application and procured and delivered the pol- 
icy and received payment therefor, knew, when the policy was issued and delivered, 
that the insured was not the unconditional owner of the automobile insured. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 
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OVERLAND-RENO CO. v. INTERNATIONAL INDEMNITY CO. 
(No. 24897.) 


(Supreme Court of Kansas. Jan. 12, 1924.) 
222 Pacific Reporter, 122, 


(Syllabus by the Court.) 


INSURANCE—FRAUD; CONTRACT TO PROTECT AUTOMOBILE DEAL- 
ERS AGAINST “THEFT, ROBBERY, OR PILFERAGE” HELD TO PRO- 
TECT AGAINST SWINDLER. 

Under a contract of insurance issued to protect a dealer in automobiles against 
“theft, robbery, or pilferage,” the act of a swindler, who deprived the insured of 
an automobile, by means of a preconceived plan, which involved misrepresentation 
and fraud, was a species of theft for which the insurance company was liable—fol- 
lowing Motor Co. v. Insurance Co., 111 Kan. 225, 207 Pac. 205, 24 A. L. R. 736, 
and Overland-Reno Co. v. Indemnity Co., 111 Kan. 668, 208 Pac. 548. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

. _ other definitions, see Words and Phrases, First and Second Series, 

Theft.) 


Appeal from District Court, Reno County. W. G. Fairchild, Judge. 

Action by the Overland-Reno Company against the International Indemnity 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

A. C. Malloy, R. C. Davis, and Warren H. White, all of Hutchinson, for ap- 
pellant. 

J. R. Beeching, J. F. Rhodes, and Wm. H. Burnett, all of Hutchinson, for ap- 
pellee. 


Hopkins, J. The action was to recover on an automobile insurance policy, 
where the owner was deprived of his car by a preconceived fraudulent trick or 
scheme. This is the second appeal. On the previous appeal, reported in 111 Kan. 
668, 208 Pac. 548, this court reversed an order of the trial court sustaining a de- 
murrer to plaintiff’s petition. After the case was sent back to the district court it 
was tried on an agreed statement of facts. Plaintiff prevailed, and defendant appeals. 

A close examination of the petition and the agreed statement of facts shows 
that no new facts are presented for consideration. All the material facts in the 
agreed statement are substanitally as alleged in the petition on which this court 
passed on the previous submission. 

The facts are that one Dolson, representing himself to be a farmer, gave his 
check for, and procured from, O. B. Mayfield a Little-Overland 4 roadster; May- 
field in good faith believing the representations of Dolson, which proved to be 
false. The policy insured against “theft, robbery, or pilferage.” 

The defendant contends that the act of Dolson did not constitute a larceny, but 
that the car was procured by false pretense. 

We adhere to the doctrine in Motor Co. v. Insurance Co., 111 Kan. 225, 207 
Pac. 205, 24 A. L. R. 736, and Overland-Reno Co. v. Indemnity Co., 111 Kan. 668, 
208 Pac. 548. In the former it was said: 

“The prevailing rule is that any scheme, whether involving false pretenses or 
other fraudulent trick or device whereby an owner of property is swindled out of 
it with the peconceived intent of the swindler not to pay for it, is classed as larceny.” 

Reference is made in the briefs to the case of Cedar Rapids National Bank v. 
American Surety Co., 195 N. W. 253, recently decided by the Supreme Court of 
Towa. It was there held by a divided court that— 

“Where one deposited money with bank and presented checks at the windows 
of two paying tellers, both being honored by reason of the diversion of the attention 
of one teller, each check equalling the amount of the deposit, the money was ob- 
tained by the cashing of the second check by ‘false pretenses,’ and not by ‘theft,’ 
within the meaning of a policy of insurance.” 

A dissenting opinion by Chief Jusstice Preston upholds the doctrine heretofore 
announced by this court. It may be that the statute of Iowa is not as broad as the 
Kansas larceny statute, and that there was therefore reason for a restricted con- 
struction by that court. It may also be observed that the policy or bond considered 
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by the Iowa court contained a provision reading: “This bond does not cover any 
loss caused from an overpayment by a teller to a customer.” 

It is the contention of the defendant that the plaintiff was negligent in not 
taking proper precautions or making proper investigations to circumvent the action 
of Dolson in perpetrating the fraudulent trick by means of which he procured the car. 

After any theft such as this was, some means always appears whereby it might 
have been avoided, had the parties been warned or sufficiently advised. In this case, 
when Mayfield delivered the car to Dolson he took Dolson’s check, believing it was 
genuine and worth its face value, and believing the representations and statements 
made to him by Dolson to be true. From such statements he assumed that what 
Dolson told him was true, that he was a substantial farmer, and had a deposit in 
the bank sufficient to pay the check. The insurance company cannot evade liability 
because the party delivering the car to the thief could not, or did not, think of every 
possible element of precaution in making, in good faith, what he supposed was a 
bona fide sale. 

Upon the facts disclosed in-the agreed statement, there is no doubt but that 
Dolson had formed the design to obtain the car by deception. He had this purpose 
in mind when he first visited the garage and made inquiry. 

“Where” one “with a preconcerted design to steal the property, obtains posses- 
sion of it by fraud, the taking is larceny, for the reasson that, as the fraud vitiated 
the transaction and left the titie in the original owner, he still retains a constructive 
possession of the goods, and a conversion of them * * * jis such trespass to 
that possession as makes larceny.” Towns y. State, 167 Ind. 315, 78 N. E. 1012, 
119 Am. St. Rep. 501 


There are numerous jurisdictions where “the distinction between larceny at com- 
mon law and obtaining property by false pretenses or embezzlement has been wiped 
out.’ State v. Henn, 39 Minn. 464, 40 N. W. 564; State v. Southall, 77 Minn. 296, 
79 N. W. 1007; People v .Rothstein, 42 Misc. Rep. 123, 85 N. Y. Supp. 1076; Peo- 
ple v. Rice, 128 N. Y. 648, 29 N. E. 146; Mitchell v. State, 92 Tenn, 668, 23 S. W. 
68; Maddox v. State, 41 Tex. 205; Porter vy. State, 23 Tex. App. 295, 4 S. W. 889; 
State v. Hulder, 78 Minn. 524, 81 N. W. 532; Fay v. Com., 28 Grat. (69 Va.) 912; 
State v. White, 12 Wash. 417, 41 Pac. 182; State v. Smith, 9 Wash. 248, 37 Pac. 
290; State v. Edwards, 51 W. Va. 220, 41 S. E. 429, 59 L. R. A. 465. State v. 
Halida, 28 W. Va. 499. See, also, cases cited in Cedar Rapids Nat. Bank v. Ameri- 
can Surety Co., supra. 

The judgment is affirmed. 

All the Justices concurring. 

ee 


HOWELL y. CONNECTICUT FIRE INS. CO. (No. 3493.) 
(Springfield Court of Appeals. Missouri. Dec. 7, 1923. Rehearing Denied Jan. 
8, 1924.) 

257 Southwestern Reporter, 178. 


1. INSURANCE — FAILURE TO COMPLY SUBSTANTIALLY WITH MO- 

TOR VEHICLE LAW RENDERS SALE OF AUTOMOBILE VOID. 

If both parties to sale of automobile fail to comply substantially with Motor 
Vehicle Law, requiring indorsement of certificate of ownership of an automobile as 
an assignment thereof, the transaction is unlawful, fraudulent, and void, and passes 
neither title nor insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 


2. INSURANCE—BILL OF SALE DELIVERED WITH CERTIFICATE OF 
oe SUBSTANTIAL COMPLIANCE WITH MOTOR VEHI- 
CLE LAW. 

Where bill of sale described, in the same words and figures, the automobile 
that was described on the face of the title certificate required by motor vehicle law, 
regulating transfer of automobiles, and contained everything that would have been 
contained in the form prescribed as printed on the back of such certificate, the fact 
that seller did not sign the certificate on the back did not defeat sale; the bill being 
substantial compliance with the law and passed title and insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 
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Appeal from Circuit Court. Greene County; Guy D. Kirby, Judge. 
Action by J. P. Howell against the Connecticut Fire Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Reversed and remanded. 


L. H. Musgrave and C. W. Hamlin, both of Springfield, for appellant. 
John Schmook, of Springfield, for respondent. 


FARRINGTON, J. This suit was begun in the justice court on a policy of insur- 
ance for $200, which had been taken out to cover the loss by fire on a Chevrolet car. 
The case reached the circuit court on appeal. and there a judgment was rendered 
for the defendant, from which an appeal is brought to this court. 

The sole question to be determined here is, Did the plaintiff have an insurable 
interest in the automobile at the time the policy was issued and at the time of the 
fire? If it be determined that he had, then the plaintiff should recover, and, if he 
had no insurable interest, then the judgment of the trial court must be affirmed. 

The facts of the case are: On December 22d, 1922, one S. G. Robertson was 
the owner of the automobile which is the subject of the insurance. He had paid 
the premium for a $200 policy of insurance to defendant's agent, but the policy 
had not been delivered. On December 22, 1922, Robertson sold the automobile to 
the plaintiff, and the policy, instead of being issued to Robertson, was made di- 
rectly to the purchaser of the car, the plaintiff. On December 22d Robertson de- 
livered to the plaintiff the policy sued on, the certificate of title which had been is- 
sued to him by the Secretary of State, a bill of sale which gave the purchaser and 
seller’s name and address, set forth the consideration paid for the car, and de- 
scribed the car in the exact words and figures as it is described in the face of the 
state certificate, covenanted that it was free from incumbrance, and that he had a 
legal right to dispose of same, and contained a warranty to defend the title against 
all claimants The bill of sale was signed by S. G. Robertson; it was not acknowl- 
edged. On the 23d day of December, 1922, the car burned, and, after some negotia- 
tion with the insurance adjuster, liability was denied on the ground that the seller, 
S. G. Robertson, and the purchaser, J. P. Howell, had not conformed to the require- 
ments of the law as set forth in the chapter on motor vehicles, found on page 76, 
Session Acts 1921, Extra Session, and particularly that portion of the law which 
relates to the transfer of cars and the certificates of title, found on page 90 (sec- 
tion 18) which provides, among other things: 

“In the event of a sale or transfer of ownership of a motor vehicle or trailer for 
which a certificate of ownership has been issued the holder of such certificate shall 
indorse on the same an assignment thereof, with warranty of title in form printed 
thereon, and prescribed by the commissioner, with a statement of all liens or incum- 
brances on said motor vehicle or trailer, and deliver the same to the buyer at the 
time of the delivery to him of said motor vehicle or trailer.” 

Then follows the requirements of the buyer to present the certificate to the 
commissioner and pay $1, who shall, if everything is in proper form, issue a new 
certificate. The act also provides that the commissioner shall retain the old certifi- 
cate as a record in his office, properly indexing the same, making it possible to trace 
the ownership of the motor vehicle described in the certificate. 

It is further provided : 


“Four months after this law takes effect and thereafter, it shall be unlawful 
for any person to buy or sell in this state any motor vehicle or trailer registered 
under the laws of this state, unless, at the time of the delivery thereof, there shall 
pass between the parties such certificate of ownership with an assignment thereof; 
as herein provided, and the sale of any motor vehicle or trailer registered under the 
laws of this state, without the assignment of such certificate of ownership, shall be 
fradulent and void. 

The law further provides that— 


“The commissioner shall determine the form in which application for such cer- 
tificates of ownership and assignments shall be made, in case forms differing from 
those used for individuals are, in his judgment, reasonably required.” 


The act also provides penalties for various offenses, and contains the follow- 
ing blanket provision, which would cover a failure to properly comply with the law 
in reference to the assignment of motor cars: 

“Any person who violates any of the other provisions of this act shall. upon 
conviction thereof, be punished by a fine of not less than five dollars ($5.00) or more 
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than five hundred ($500.00) or by imprisonment in the county jail for a term not 
exceeding two years, or by both such fine and imprisonment.” Section 29. 

The form which the commissioner prescribed for assignments, and which is 

written on the back of each certificate of title issued by his office, is as follows: 
“Assignment of Title.” 

“For value received I hereby sell, assign or transfer unto (name of pur- 
chaser), (address) , Missouri, the motor vehicle described on the reverse side 
of this certificate, and I hereby warrant the title to said motor vehicle and certify 
that at the time of delivery the same is subject to the following liens or incum- 
brances, and none other: Amount, . Kind, . Date, . Favor of 

—. “{Signed] ——————, Assignor.” 

Following this assignment of title is a form for the assignor to acknowledge 
the execution of the assignment before a notary public. The point in this case upon 
which the defendant seeks to evade liability is that this blank form of assignment 
on the certificate of title was not signed by Robertson, the assignor, nor was it ac- 
knowledged at the time the sale of the car was made, at the time the insurance was 
written, and at the time of the fire. Respondent therefore points to the law which 
by its expressed terms requires that an assignment be executed in the form pre- 
scribed by the commissioner, and further provides that a failure to comply with this 
law renders the transaction “unlawful, fraudulent, and void,” and a provision setting 
forth the penalty for such failure; the theory being that the law not having been 
complied with, with reference to the sale of motor vehicles, the sale from Robertson 
to plaintiff was unlawful, fraudulent and void, and that therefore the consideration 
for the purported sale being unlawful the transaction between the parties, as they 
undertook to carry out the sale, vested no title or interest whatever to the car in the 
plaintiff, and having no interest or title he could have no insurance. 

It is admitted that the plaintiff must have an insurable interest in order to re- 
cover on an insurance policy, but it is contended by the plaintiff that what was done 
in the acquisition of this car by him was a substantial compliance with the law, 
which vested title to the car in him, and therefore gave him an insurable interest 
in it; on the other hand, the defendant contending that the failure on the part of the 
parties to comply with the statute renders the transaction unlawful, fraudulent and 
void, and therefore plaintiff acquired no interest or title by reason thereof to the 
car which was burned. 

The law as settled in Missouri seems to be that a disregard or a violation of 
positive law cannot be a consideration for a valid contract, and that such contracts 
will not be enforced in our courts, and this whether the act which is forbidden ei- 
ther at common law or by statutory law is malum in se or merely malum prohibitum. 
The following cases we think sustain the above statement of law: Downing v. 
Ringer, 7 Mo. 585; Pulitzer v. McNichols, 170 Mo. App. 709, 153 S. W. 562; Tri- 
State Am. Co. v. Forest Park H. Am. Co., 192 Mo. 404, 90 S. W. 1020, 4 L. R. A. 
(N. S.) 688, 111 Am. St. Rep. 511, 4 Ann. Cas. 808; O’Bannon vy. Widick, 198 S. 
W. 432, written by this court, adopted by the Supreme Court in 281 Mo. 478, 220 S. 
W. 853; Tandy v. Elmore-Cooper Com. Co., 113 Mo. App. 409, 87 S. W. 614; Hag- 
gerty v. St. Louis, I. & S. Co., 143 Mo. 238, 44 S. W. 1114, 40 L. R. A. 151, 65 Am 
St. Rep. 647; Kitchen v. Greenabaum, 61 Mo. 110. 

[1] With the exception of penalties provided merely as fiscal expedients or 
revenue excise regulations, the courts of Missouri have declared that contracts, the 
performance of which is a violation of law, are void, even though there is no ex- 
press declaration in the statute declaring such transactions void. The Missouri 
cases on this subject are reviewed in an exhaustive opinion by Warrington, circuit 
judge, in Reichardt v. Hill. 236 Fed. 817, 150 C. C. A. 79. We must therefore hold 
that. if the parties to this transaction violated the Missouri law with reference to 
the sale of this automobile, then under the Missouri authorities the sale to the plain- 
tiff was a nullity and void, and he acquired no insurable interest in the car because, 
if his failure to follow the regulations was a substantial violation of this law, such 
is declared in the act itself as “fraudulent and void” and subject to a fine or penalty. 

As a reading of the Missouri cases will show, we have not followed the rule 
which has been followed in the United States Supreme Court and federal courts 
and in a number of states, which is that, unless the act forbidden in expressed terms 
declares contracts void, the mere fixing of a penalty will not render the contract 
void. That line of cases holds that, where the Legislature having merely fixed a 
punishment or penalty for the forbidden act, it is not within the province of. the 
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1 further and add an additional penalty by mere implication; that is, the 
additional penalty of declaring contracts void. A notable case holding along this 
line is that of Harris v. Runnels, by the Supreme Court of the United States, 12 
How. 79, 13 L. Ed. 901. It will further be noted that in the last paragraph of that 
opinion it is shown that, had there been a declaration in the statute declaring con- 
tracts in contravention of it as void, the decision would have been otherwise. We 
in the instant case have such declaration in the statute, “fraudulent and void.’ This 
question is discussed at length by Judge Sanborn, C. J., in the case of Dunlop v. 
Mercer, 156 Fed. 545, 86 C. C. A. 435, and it will be found on page 557 of 156 Fed. 
(86 C. C. A. 447), in that opinion that he there calls attention to the fact that the 
statute there had not prescribed that contracts entered into in violation of the 
statute had been in expressed terms declared void. See, also, Biggs v. Reliance 
— a Co.. 196 Mo. App. 383. 195 S. W. 174; Lane v. Henry, 80 Wash. 172, 141 

ac. 365. 

Of course, in all of these cases holding that contracts had [not] been rendered 
void unless there was an expressed declaration in the statute to that effect. the thing 
sought to be performed under the contract was not immoral or deleterious to the 
public good. 

Appellant cites us to the case of Travis v. Continental Insurance Co., reported 
first in 32 Mo. App. 198, and again in 47 Mo. App. 482, which holds that a husband 
has an insurable interest in personal property which had been acquired with his 
wife’s property, although he had not complied with section 7328, R. S. 1919, which 
provides that to reduce to possession requires the express assent of the wife to be 
in writing. We do not deem this case to be of any authority here, because the act 
of the husband there was not a violation of public law, no penalty was prescribed, 
and it nowhere declared such a transaction to be fraudulent and void, and, besides, 
the statute was intended to merely fix the rights between two individuals, and was 
not a statute for the general public safeguard and welfare, such as is the motor 
vehicle statute we are now dealing with. 

[2-4] Reiterating. we may say that if the parties, both the assignor of the car 
and the plaintiff, the assignee. failed to comply substantially with the motor vehicle 
law, the transaction between them was unlawful, fraudulent, and void and therefore 
not one that could pass title or insurable interest to the plaintiff. We are, how- 
ever. of the opinion that the parties to this transaction did substantially comply with 
every requirement of the law. This law was passed as a general welfare safeguard 
to prevent the trafficking in stolen cars, and, in order to prevent that evil which had 
become prevalent, the Legislature saw fit to require that parties dealing in motor 
cars comply with certain regulations. The statute is not only a statute for the gen- 
eral welfare, but incidentally is one for the raising of revenue, and the law requires 
that before a transaction shall be valid in the purchase of a motor car, accompany- 
ing the delivery of the vehicle must be the title certificate issued by the Secretary 
of State. This was done in this case. The defendant knew that this car had been 
sold to plaintiff and issued its policy to him as the owner. In making this statement 
we are not deciding this case on the question of estoppel, as we doubt seriously 
whether there could be an estoppel arise out of an unlawful act. But, to go farther, 
the form of assignment which is prescribed by the commissioner, printed on the 
back of the title sheet, was not signed, neither was it acknowledged. In this con- 
nection we may state that the statute calls for an assignment as shall be prescribed 
by the commissioner, but nowhere does it specifically call for an acknowledgment. 
The acknowledgment in this case, as in practically all others, is merely a matter 
of evidence; it is evidence of the genuineness of the signature and the execution 
of the instrument which is to be deposited with some recording or filing officer. 
The acknowledgment ordinarily forms no part of the substance of the instrument or 
conveyance, but, as stated before. is merely evidence or required for the purpose 
of furnishing proof for the record. It does not affect the force of the instrument, 
and instruments which are otherwise in proper form are held valid as between the 
parties and title passes with such unacknowledged conveyance or instrument. See 
] > C. L. §§ 10 and 11, p. 257; Elsea v. Smith, 273 Mo. 396, loc. cit. 411, 202 S. W. 
1071. 

As stated by Judee Thompson, in the case of First Nat. Bank v. Hughes, 10 
Mo. App. 7, loc. cit. 18: 

“The officer’s certificate is merely the prescribed evidence of the fact. It is in 
the nature of a formal historical statement of a thing done.” 
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The only purpose that the acknowledgment of the assignment coul «wider 
the motor vehicle law was to evidence the genuineness of the signature of the as- 
signor of a motor vehicle, and to further evidence the execution of that instrument 
containing the necessary provisions, and is evidence to him, not for the purpose of 
transferring the title because the assignment itself does that, but for the purpose of 
enabling him to safely issue another certificate to the assignee, because such assignee 
has become the owner of the motor vehicle by virtue of such assignment. 

The purpose of acquiring a new certificate by the purchaser of the car is two- 
fold: First, to evidence his ownership, to be used by him in case he resells, and, 
second, to raise revenue for the state. 

We must therefore hold that the failure to acknowledge the assignment does 
not defeat the assignment, sale, or transfer of title to the purchaser. It serves the 
office merely of evidencing such fact to the Secretary of State who, when such evi- 
dence is produced, accompanied with $1, will issue a new certificate and retain the 
old certificate for record in his office. 

[5] This disposes of everything except the failure of the assignor to sign the as- 
signment of title which was printed on the back of the certificate which was delivered 
to the purchaser Undoubtedly an assignment is required by the law, and the fail- 
ure to give an assignment would be a violation of the law, but we do not understand 
that the assignment must necessarily be made on any particular paper; that is to say, 
that the whole thing is in violation of the law unless the assignment is filled out on 
the printed form prescribed by the commissioner, which is printed on the back of 
the certificate of title. It seems to us that it is perfectly apparent that any written 
assignment made by the person to whom the certificate was issued, setting forth the 
requisities as prescribed in the form on the back of the certificate of title, and de- 
livered to the assignee, together with the title sheet, would be sufficient to pass the 
title to the car. Turning to the evidence in the record, we find that there was de- 
livered with this certificate of title the following bill of sale, which, of course, is 
merely another name for an assignment: 

“Bill of Sale.” 

“This bill of sale, made on the 22d day of December, A. D. 1922, by and be- 
tween S. G. Robertson of Republic, Missouri, as grantor, and J. P. Howell, of Re- 
public, Missouri; as grantee, witnesseth: That the said grantor, in consideration 
of the sum of $374.00 to him paid, the receipt of which is hereby acknowledged, 
does hereby sell, assign, transfer, set over anad deliver unto the said grantee, the 
following described personal property, to wit: One (1) Chevrolet touring car, 
year 1918, engine No. 12247, H. P. 22, bore 3/5; also one (1) Ford truck, model 
- . made 1918. To have and to hold said personal property unto said grantee, 
and unto his heirs, executors, administrators and assigns forever. Then said grantor 
covenants that said property is free from,encumbrances, none, and that he has the 
lawful right to sell and dispose of the same; and that he will warrant and defend 
the title thereto against all claimants whomsoever. 

“In witness whereof, I have hereunto set my hand and seal this the 22d day of 
December, A. D. 1922. [Signed] S. G. Robertson.” 

This bill of sale describes in the same words and figures the automobile that is 
described in the face of the certificate of title. It gives the parties and their ad- 
dresses. It states that there are no liens or incumbrances. It is duly signed. In 
addition to the requirement printed on the back of the certificate it gives the con- 
sideration, and in addition it warranties to defend the title. We therefore see that 
everything that would have been contained in the form prescribed by the commis- 
sioner as printed on the back of the certificate of title, and more, is contained in the 
bill of sale, and merely because it was not written on the same sheet of paper 
would not, in our opinion, render these parties guilty of violating the law or failing 
to comply with the necessary requirements in order to pass title. We therefore hold 
that the plaintiff in this case has substantially complied with the motor vehicle law 
so far as acquiring title to the car which defendant had insured. The object of 
the law is to prevent dealing in stolen automobiles, and the delivery of the certifi- 
cate of title by the owner to the plaintiff, together with the bill of sale which con- 
tained everything that the assignment prescribed by the commissioner would have 
contained, had it been filled out, threw around -the transaction the same safeguard 
against the evil intended to be suppressed as would have been accomplished by the 
blank form on the back of the certificate, had it been filled out and signed instead. 
We therefore hold that the plaintiff had an insurable interest in this car, and that 
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the defendant cannot escape liability because the plaintiff had violated motor vehi- 
cle law in respect to the purchase of the car. 

The judgment is reversed, and the cause remanded. 

Cox, P. J., and Bradley, J., concur. 


<< 


STREAT COAL CO., INC., v. FRANKFORT GENERAL INS. CO. 
(Court of Appeals of New York. Nov. 20, 1923.) 
142 Northeastern Reporter, 352. 


1. INSURANCE—INDEMNITY CONTRACT HELD NOT TO PERMIT IN- 
SURED TO RECOVER PAYMENTS IN EXCESS OF POLICY. 

Under a policy indemnifying against accidents to the extent of $5,000, and giv- 
ing insured the right to settle only at his own cost, insurer to have a choice of 
settling or controlling the defense, insured could not recover payment in excess of 
$3,000 on judgments covered by the policy, though insurer did not notify him of 
an offer to settle for $5,000, since no obligation to inform him could be read into 
the contract, and defendant’s privilege was paramount. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. PLEADING—ALLEGATION THAT INSURER’S CONTRACT IMPLIED- 
LY INCLUDED DUTY TO INFORM INSURED OF OFFER TO SETTLE 
HELD CONCLUSION OF LAW. 

In an action on an indemnity policy for insurer’s failure to inform insured of 
injured party’s offer to settle, allegation in the complaint that the duty to inform 
insured was impliedly imposed as part of the confidential relation between the par- 
ties was a legal conclusion of the draftsman, and not an allegation of fact. 

(For other cases, see Pleading, Dec. Dig. § 8[{7].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Streat Coal Company, Inc., against the Frankfort General Insur- 
ance Company. Judgment dismissing the complaint on the merits and an order set- 
ting aside a verdict for plaintiff were reversed as a matter of law, and the verdict 
reinstated by nonunanimous decision of the Appellate Division (205 App. Div. 41, 
199 N. Y. Supp. 124), and defendant appeals. Reversed, and judgment of the trial 
term affirmed. 


Daniel Miner and James B. Henney, both of New York City, for appellant. 

Neilson Olcott and Monroe M. Schwarzschild, both of New York City, for re- 
spondent. 

Hocan, J. On March 16, 1916, defendant issued to plaintiff a policy of in- 
demnity insurance limited to the sum of $5,000 against loss or expense arising or 
resulting from claims upon the assured for damages on account of bodily injuries 
or death suffered by any person or persons other than employees of the assured, in 
consequence of any and every accident. The policy contract provided that defendant 
would defend in the name and behalf of the assured any suit brought against it 
for damages on account of bodily injuries or death as a result of such accident, sub- 
ject to certain conditions enumerated in the policy contract, amongst which were 
in substance the following: The company covenanted to pay the expenses incurred 
by it in investigating and adjusting any claim, and in defending any suit brought 
against the assured, including costs taxed against the assured in any legal proceed- 
ing defended by the insurer, together with interest accruing upon any judgment as 
shall not be in excess of the company’s liability. 

The assured was to give to the company, immediately, upon the occurrence of 
an accident, written notice thereof, with the fullest information obtainable at the 
time concerning the same, also immediate written notice of any claim made on ac- 
count of such accident. The assured was prohibited from settling any claim or in- 
curring any expense save at its.own cost. The insurer was permitted at its own 
cost to undertake the settlement of any claim or suit. In the event of a suit brought 
against the assured to enforce a claim, immediate written notice thereof was required 
to be given the company, and any process served on the assured was to be for- 
warded to the company, and the latter covenanted to defend the suit, reserving to 
itself entire control of such defense; the assured to render all reasonable assistance, 
and furnish all evidence under its control, but was denied the right to admit any 
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liability for an accident, and no loss arising from a liability which has been volun- 
tarily assumed by the assured by contract or otherwise shall be covered under the 
olicy. 

: On January 18, 1917, one Bella Turetzkin met with an accident in connection 
with the unloading of one of plaintiff's vehicles. To recover damages alleged to 
have been sustained thereby, she commenced an action against the plaintiff, and her 
husband also brought an action for loss of consortium. The summons and com- 
plaints were duly delivered to the defendant, the insurer, and the latter undertook 
the defense of the actions. Judgments were recovered in favor of the plaintiff in 
each action in the aggregate for upwards of $12,000. Upon appeal the judgments 
were affirmed, and plaintiff was on January 6, 1919, obliged to pay in discharge of 
the judgments $13,097.66. 

On January 25, defendant paid to plaintiff the sum of $5,752.42, the amount of 
its indemnity, $5,000, the balance on account of interest, costs, etc. 

Titis action was thereafter brought to recover from defendant the sum of $7,- 
345.24 amended upon the trial to $2,436.24, for which sum the jury returned a verdict 
for ; 2intiff. The verdict was set aside by the trial justice, and judgment entered 
in ‘. or of defendant against plaintiff. Upon appeal the Appellate Division by a 
nonunanimous decision reversed the judgment, and reinstated the verdict of the jury 
in favor of plaintiff. 

The foregoing summarized facts are set forth in the amended complaint, and 
are followed by allegations, in substance as follows: Prior to the trial of the ac- 
tions brought by the Turetzkins, their attorney communicated with Mr. Jones, an 
attorney employed by defendant to defend the action, an offer to settle and com- 
promise both suits for $5,000. “By reason of the premises and the relation of trust 
and confidence existing between the plaintiff and the defendant arising therefrom, 
there was implied in the contract between the plaintiff and defendant an obligation 
on the part of defendant to inform the plaintiff of any matter affecting its rights or 
interest, including any offer of compromise, and it became and was the duty of the 
defendant and of its said attorney to communicate said offer of settlement to plain- 
tiff, and had said offer been so communicated for plaintiff’s acceptance ~ plaintiff 
would have accepted the same;” that defendant in violation of the rights of plain- 
tiff refused the offer of settlement, and plaintiff, by reason of the breach of duty of 
defendant, was deprived of the opportunity of settling the claims to its damage. 

At the opening of the trial counsel for defendant moved to dismiss the com- 
plaint, for the reason that it fails to state facts sufficient to constitute a cause of ac- 
tion. It fails to set forth any claim of negligence on the part of defendant in prepa- 
ration for trial of the action brought against plaintiff, or negligence in the conduct of 
the trial. No claim of oppression, fraud, or bad faith and failure to allege facts 
sufficient to constitute a cause of action. 

Counsel for plaintiff was inquired of by the court: 

“Do you attempt to read into the contract any provision that is not specifically 
and expressly covered by the terms of it?” 

Counsel replied: 

“We do; an agreement on the part of the insurance company to communicate 
to its principal all facts in connection with the litigation. We contend that the re- 
lation of principal and agent as well as attorney and client are brought about by 
this policy, and that the same duties that apply to both agent and attorney apply to 
the insurance company here. 

“The Court: I will reserve decision on the motion.” 

Counsel for plaintiff then started to open the case to the jury. Counsel for 
defendant inquired: 

“Do I understand counsel is opening now on an issue of bad faith?” 

Counsel for plaintiff replied: 

“T have not suggested bad faith. 

“Counsel for defendant: Or without stating any fact which might as a matter 
of law constitute bad faith, there being no allegation in the complaint of bad faith. 

“The Court: He is going to the jury on the question of whether the insurance 
company received an offer of settlement from the injured person which it did not 
communicate to the insured, that is all. Your rights are very amply secured. 

“Counsel for defendant: I take an exception.” 
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[1] The trial justice did not dismiss the complaint. He deferred decision on 
the motion made to dismiss the same, assuring counsel, “Your rights are very amply 
secured.” That statement was equivalent to a statement: “Your motion is enter- 
tained and decision reserved, and upon the decision of the motion, if adverse to you, 
an exception will be recorded.” Counsel for defendant, however, noted an exception. 
The motion was renewed at the close of plaintiff’s case, and at the close of the 
evidence decision was reserved as before. The reasonable conclusion deducible from 
the record is that the trial justice intended to, and did by his assurance to counsel 
that his rights “are very amply secured,” recognize the right of defendant to an ex- 
ception to the rulings thereafter made. The complint sets forth the written con- 
tract between the parties to the action and the facts arising thereunder. It contains 
no allegations of any negligent act, fraud, imposition, or bad faith on the part of 
defendant. 

[2] A right of recovery is sought upon the grounds that defendant, having 
assumed under its contract the defense of the action brought against plaintiff, re- 
ceived an offer from counsel in said actions to settle the same before trial for the 
sum of $5,000, the amount against which defendant had contracted to indemnify 
plaintiff; that defendant declined the proposition, and did not notify plaintiff of 
the same, and plaintiff was thereby deprived of settling the suits as it. would have 
been willing and ready to do. 

By the terms of the contract between the parties the defendant had the right to 
undertake the settlement at its own cost of any claim or suit. The plaintiff, how- 
ever, could not settle any claim or suit except at its own cost. Had the proposition 
of settlement been made to plaintiff, plaintiff would not under the contract become 
obligated to notify defendant of such proposition. It might settle, but at its own 
cost. 

Defendant, however, was privileged at its own cost to settle any claim or suit. 
It was not obligated so to do, neither was it required to consult plaintiff in regard 
thereto. It had the right to defend any action brought, and to control the defense 
thereof. Its privileges were paramount to the right of plaintiff to a degree, for in 
the event of recovery against plaintiff defendant under its contract would be liable 
in the first instance to respond to the extent of $5,000 besides interest and costs, and 
assume in addition the expenses of a defense of the action. 

[3, 4] The allegation of the complaint to which attention has been called that 
certain obligations were impliedly imposed upon defendant in the contract between 
the parties is not an allegation of fact, but simply a legal conclusion reached by the 
draftsman of the pleading, without setting forth facts upon which the conclusion is 
based. The contract between the parties was not made a part of the complaint, but 
excerpts from the same were set forth in the pleading, and the contract was received 
in evidence when offered by counsel for plaintiff. It is in the general form of con- 
tracts in use by indemnity companies. The provisions of the same are numerous, 
plain, and unambiguous. The parties entered into the contract presumably aware 
of the contents thereof, and are bound by the same. In the absence of fraud, negli- 
gence, or bad faith, alleged and established, it is not the duty of the court to read 
into contracts conditions or limitations which the parties have not assumed. Neg- 
ligent acts on the part of defendant to the injury of plaintiff are not charged in the 
complaint, as was the case in McAleenan vy. Massachusetts Bonding & Ins. Co., 219 
N. Y. 563, 114 N. E. 114, where the defendant assured the plaintiff that an appeal 
had been taken, but without the knowledge of plaintiff permitted the time to take 
an appeal to expire, and as heretofore stated the complaint does not allege facts 
tending to show bad faith or fraud. The case at bar is alike to the case of Schencke 
Piano Co. v. Philadelphia Casualty Co., 216 N. Y. 662, 110 N. E. 1049. In that case 
the casualty company defended an action brought against the piano company which 
the casualty company by a contract similar to the one in this case had indemnified. 
While the jury upon the trial was deliberating, an offer to settle the action for 
$2,500 was made and declined. The jury rendered a verdict for plaintiff in the 
action against the piano company upon which judgment was entered for $5,290.76. 
The casualty company thereupon over the protest of the piano company took an 
appeal from the judgment, and was successful as the judgment was reversed and 
a new trial granted. No attempt was then made by the casualty company to settle. 
Upon the second trial the plaintiff in the action recovered a judgment for upwards 
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of $9,000, which upon appeal was affirmed. The casualty company thereupon paid 
$5,000, the amount of its indemnity, and the ite company $5,543.94, which it sought 
to recover against the casualty company. The latter admitted liability to the extent 
of $731.83, amount of costs for which it was liable, and the court directed a verdict 
for plaintiff for that amount, and held that for failure to make the settlement at 
$2,500, which was within its policy limit, in the absence of fraud or bad faith, the 
company was not liable. The judgment was affirmed by the Appellate Division and 
by this court. 

Having reached the ccnclusion that upon the allegations of fact set out in the 
complaint the pleading did not state a cause of action, and that the sufficiency of the 
pleading was properly challenged upon the trial, the judgment of the Appellate Di- 
vision should be reversed, and that of Trial Term affirmed, with costs in this court 
and the Appellate Division. - 

Hiscock, C. J., and Cardozo, Pound, Mclaughlin, Crane, and Andrews, JJ., 
concur. 


Judgment accordingly. 
I 


GIBSON v. STANDARD AUTOMOBILE MUT. CASUALTY CO. OF 
NEW YORK. 


(New York Supreme Court, Appellate Division, First Department. Feb. 8, 1924.) 
203 New York Supplement, 53. 


PLEADING—ORDER GRANTING MOTION FOR SUMMARY JUDGMENT, 
UNLESS DEFENDANT GIVES BOND TO PAY JUDGMENT ULTI- 
MATELY RECOVERED, HELD UNAUTHORIZED. 

An order granting a motion for summary judgment on the ground that defend- 
ant’s answer was frivolous and sham and raised no issue, unless defendant gave 
bond to pay any judgment ultimately recovered, was unauthorized; the court being 
called on either to hold the answer good and deny the motion, or to hold that it was 
sham and grant the motion. 

(For other cases, see Pleading, Dec. Dig. § 350[3].) 


Appeal from Special Term, New York County. 

Action by William H. Gibson against the Standard Automobile Mutual Casu- 
alty Company of New York. From an order granting plaintiff's motion for an order 
striking out defendant’s answer and for summary judgment, under Rules of Civil 
Practice, rule 113, unless defendant should give a surety bond for $7,500 to pay any 
judgment ultimately recovered in the action, and from an order granting summary 
judgment on defendant’s failure to furnish the required bond, and from the judg- 
ment entered on said orders, defendant appeals. Reversed and remitted. 


Argued before Clarke, P. J., and Smith, Merrell, Finch, and Martin, JJ. 


Clarence C. Fowler, of New York City (Sidney M. Louis, of New York City, 
on the brief), for appellant. 

O’Brien, Malevinsky & Driscoll, of New York City (Joseph Walker Magrauth, 
of New York City, of counsel, and Arthur F. Driscoll, of New York City, on the 
brief), for respondent. 


MERRELL, J. The action is to recover against Standard Automobile Mutual Cas- 
ualty Company of New York under a policy issued by said defendant to one Charles 
John Cornell, which policy and the benefits therefrom were thereafter, with the 
knowledge and written consent of the said defendant, transferred to one Basil H 
Gunn as the insured. By the terms of the policy the defendant indemnified said 
Gunn against loss or expense arising or resulting from bodily injuries accidentally 
suffered or alleged to have been suffered by any person, other than an employee of 
the insured, by reason of the ownership, maintenance, or use of a certain automo- 
bile described in said policy, defendant’s liability being limited, however, to the sum 
of $5,000 for each person injured. The complaint contains proper allegations to 
establish defendant’s liability under said policy for injuries inflicted upon the plain- 
tiff by reason of the negligence of said Gunn, the bringing of action by the plaintiff, 
and the recovery of judgment against said Gunn in the sum of $10,120.93, the return 
unsatisfied of an execution thereon against said Gunn, and the ultimate liability of 
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the defendant to the plaintiff for the sum of $5,000 under said policy, besides in- 
terest and costs. 

The answer of the defendant admitted the issuance of the policy alleged in the 
complaint, the bringing of plaintiff’s action against Gunn and recovery of judgment 
therein, but denied liability of the defendant under the terms of said policy upon the 
return of execution unsatisfied against said Gunn, and denied knowledge or infor- 
mation sufficient to form a belief that the execution upon said judgment was re- 
turned unsatisfied. 

Upon the pleadings the plaintiff moved for summary judgment, alleging that 
the answer of the defendant was sham, and that no issues were presented requiring 
trial by jury. The order of the Special Term first appealed from, after reciting 
the papers used upon the motion, provided as follows: 

“Upon the foregoing papers this motion is granted, unless within five days after 
service of this order, defendant shall give a surety company bond in the sum of 
$7,500 to pay any judgment ultimately recovered in this action. If such bond is 
given, the motion will be denied, but without prejudice to a renewal after the de- 
termination of the pending appeal.” 

We think said order was erroneous, and must be reversed, for the reason that 
the court was without authority to impose the condition specified in said order. 
Plaintiff's motion was addressed to the pleadings, and was for summary judgment, 
upon the ground that the defendant’s answer was frivolous and sham, and raised 
no issue. Either the defendant's answer was good, or it was bad. The Speial Term 
was called upon to do one thing or the other, either hold that said answer raised 
issues which were to be determined by a trial thereof, in which event the court 
would of necessity have denied the plaintiff’s motion, or it might have determined 
that said answer was sham, and in such event plaintiff's motion for summary judg- 
ment should have been granted. In effect, the order appealed from held the answer 
bad, but that the giving by the defendant of the bond specified in the order would 
cure its defects, and that, if such bond were given, the plaintiff’s motion would be 
denied. We find no authoritv in the Rules of Civil Practice for the court’s action 
on this motion. The court, in our opinion, was without the power to impose any 
condition for granting or withholding the order for which the plaintiff applied. 

The second order appealed from merely followed the first order, and granted 
summary judgment in plaintiff’s favor on proof of defendant’s failure to give the 
bond required by the first order, which we think was a condition which the court 
was without power to impose. The first order being unauthorized, the second order 
must fall with it. 

The judgment and orders appealed from should be reversed, with costs to ap- 
pellant, and the motion remitted to the Special Term for such action thereon as may 
be proper. 

Order filed. All concur, 

———__- <> 


POLSTEIN er at. v. PACIFIC FIRE INS. CO. 
(City Court of New York. January, 1924.) 
203 New York Supplement, 362. 


1. INSURANCE—COLLISION; FALL DOWN EMBANKMENT COVERED 

BY AUTOMOBILE ACCIDENTAL COLLISION POLICY. 

Where plaintiff was driving his automobile along a narrow country road, and 
in order to avoid striking a car approaching from the opposite direction, he swerved 
to the outer edge of the roadway, and his car left the road, fell down an embank- 
ment, struck a rock, and turned over, held, that the resultant damage to the auto- 
mobile was covered by an automobile accidental collision policy; “collision” mean- 
ing the striking together of two objects, one of which may be stationary. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Collision.) : 

2. INSURANCE—MEANING MOST FAVORABLE TO INSURED ADOPTED. 

In construing insurer’s contracts, -that meaning most favorable to insured will 
be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


PR SISTER RNY TY MLE OY SER EEN A OI EE INE IE RENE a 
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Action by Anna Polstein and another against the Pacific Fire Insurance Com- 
pany. Judgment for plaintiffs. 


Samuel Kahan, of New York City, for plaintiffs. 
Woodson Turney, of New York City, for defendant. 


CALLAHAN, J. [1] Defendant insurer by its policy agreed to indemnify plain- 
tiff against damage to his automobile by “accidental collision.” Outside of a limita- 
tion clause, whereby the insured should not recover for loss or damage due to any 
tire unless caused in an accidental collision, which also causes other loss or damage 
to the insured automobile, there is no limitation placed upon the words “accidental 
collision,’ either by definition or exclusion. Plaintiff was driving his car along a 
narrow country road. A car was approaching in the opposite direction. In order 
to avoid striking this car plaintiff swerved to the outer edge of the roadway. 
The car left the road and fell down an embankment, struck a rock, and turned 
over, with the resultant damage to it which is the basis of this suit. 

Collision means a striking together; violent contact; the act of colliding. Stand- 
ard Dictionary. In simple terms it is a striking together of two objects. Both may 
or may not be moving. One may be stationary. Anything tangible, visible, is an 
object. The road is an object. Likewise the earth. Whether vertical or horizontal 
makes no difference. See Babbitt, Motor Vehicles (2d Ed.) § 788. That insurers 
recognize the broad meaning attached to the word may well be inferred from the 
fact that in many instances policies of this character contain express exclusions, 
whereby contacts with roadbeds, ditches, or contacts with road or earth, due to 
overturns and upsets, are specifically enumerated as not being insured against under 
the ‘‘collision” coverage in the policy. Hoosier Mut. Automobile Ins. Co. v. Lanam 
(Ind. App.) 137 N. E. 626; Harris v. American Casualty Co., of Reading, Pa., 83 
N. J. Law, 641, 85 Atl. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846. 

[2] Even though it be assumed that there be ambiguity or uncertainty in the 
undefined phrase “accidental collision,’ the rule is familiar that in construing in- 
surers’ contracts that meaning most favorable to the insured will be adopted. And 
the adoption of the dictionary definition, in the absence of proof that the word “col- 
lision” has some commonly known restricted meaning in insurance contracts, is 
surely not stressing the interpretation to a point unfair to the insurer. The violent 
impact between the car and the rock, or even between the car and the embankment, 
or the ground below it, should it be contended that the latter caused the damage, 
was doubtless a collision within the generally accepted usage and meaning of the 
word, and hence within the terms of the policy in question. Had defendant desired 
to absolve itself from collisions of this character, the duty rested upon it to tender 
a policy containing appropriate restrictive or limitation clauses. 

The case of New Jersey Ins. Co. v. Young (C. C. A.) 290 Fed. 155, cited by 
defendant, is not in conflict with this view. In such case a defective axle broke; 
the axle and frame of the car were let down to the earth, and plowed into the earth 
with great force, by reason of which the car was caused to overturn. The court 
there held that the car did not come in contact with any object until after the de- 
fective axle broke, and hence the proximate cause of damage was the breaking of 
the axle, and not an accidental collision. 

Judgment directed for plaintiff for $930.37. 

Judgment accordingly. 

~<a 


AMERICAN AUTOMOBILE INS. CO. v. CONE et at. (No. 7.) 
(Court of Civil Appeals of Texas. Waco. Nov. 22, 1923.) 
257 Southwestern Reporter, 961. 


1. INSURANCE—POLICY HELD A CONTRACT OF-INDEMNITY ALONE. 

Policy whereby insurer “does hereby insure the assured * * * against di- 
rect loss or expense arising or resulting from claims upon the assured for damages 
by reason of the ownership, maintenance, manipulation or use of” the described auto- 
mobile, to amount specified in policy, held a policy against loss or expense based 
upon the claims of third persons, and not a policy indemnifying against liability 
for loss or expense, or a policy insuring the assured against bodily injury, or both, 
or the automobile against injury, theft, fire, or loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
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2. INSURANCE—INJURED PERSON HELD NOT BENEFICIARY OF AU- 

TOMOBILE INDEMNITY POLICY. 

Provision of automobile indemnity policy making the insurance “inure to the 
benefit of any person except chauffeurs or domestic servants riding in” the described 
automobile, “as well as to the benefit of any person, firm or corporation responsible 
for the operation of said automobile while said automobile is being used with the 
express or implied consent of the assured named in the policy, or of an adult mem- 
ber of assured’s household, and who is not a chauffeur or domestic servant,” held not 
to make person injured because of negligent operation by insured a beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 591%. 

Error from District Court, Limestone County; A. M. Blackmon, Judge. 

Suit by Fannye Moore against the American Automobile Insurance Company 
‘and Ben I. Cone, in which defendant Cone filed a cross-action against defendant 
Insurance Company. Judgment for plaintiff against both defendants, and judgment 
for defendant Cone against defendant Insurance Company, and defendant Insur- 
ance Company brings error. Judgment for plaintiff against defendant Cone af- 
firmed; judgment for plaintiff against defendant Insurance Company and judgment 
of defendant Cone against defendant Insurance Company reversed, with directions 

Etheridge, McCormick & Bromberg, of Dallas, for plaintiff in error. 

Williams & Williams, of Waco, J. E. Bradley, of Groesbeck, E. G. Lloyd, Jr., 
of Reagan, and Lewis M. Seay, of Groesbeck for defendants in error. 

Spivey, J. Miss Fannye Moore, one of the defendants in error. brought this 
suit against Ben F. Cone. the other defendant in error. and against the plaintiff in 
error, to recover for personal injuries and consequent suffering sustained by her 
in an automobile accident caused by the overturning of an automobile owned and 
driven by Ben F. Cone. 

It appears from plaintiff's petition that she was a guest in the car, along with 
others; that the accident occurred just at the time of reaching a sharp turn in the 
highway where it crossed from one side of a railread to the other, and that defend- 
ant Cone approached this turn at such a high rate of speed, to wit, 40 miles per 
hour, that he was not able to make the turn and in consequence the car ran into a 
ditch at the side of the road and overturned. The plaintiff alleged the acts constitut- 
ing negligence on the part of Cone and the injuries sustained by her as a conse- 
quence, and prayed judgment against him in the sum of $10,000, and for certain 
enumerated expenses and lost time aggregating $1,050 additional, and against plain- 
tiff in error for $5,000 thereof. and for costs of suit against both. 

As cause of action against the plaintiff in error (hereinafter called insurance 
company), she alleged that at the time of the above accident defendant Cone held 
an insurance policy in the insurance company, which was attached to and made a 
part of her petition, in and by which defendant Cone was “insured and protected 
against any loss by reason of accident or injuries described in said policy as a result 
of the driving or operation or manipulation” of the automobile; “that the provisions 
and terms of the policy inured to the benefit of injured persons covered by said 
policy, and that the above-described accident and injuries are included and covered 
by the provisions of said policy;” and that by reason of the issuance of said policy 
and the facts stated in her petition. the insurance company became liable to plaintiff 
in the sum of $5,000, that being the maximum limit of the policy under the given 
facis. She also alleged that the defendant Cone was insolvent and had no property 
oi effects out of which a judgment could be made. 

The policy in question contained, among other provisions, the following in sub- 
stance: 

That the insurance company, in consideration of the premium, and of the state- 

ments set forth in schedule of statements, “does hereby insure the assured named 
and described in the schedule of statements” (this was defendant Cone), for the 
time specified, “against direct loss or expense arising or resulting from claims upon 
the assured for damages by reason of the ownership, maintenance, manipulation 
or use of” the described automobile, to an amount speci‘ied in the policy— 
“if such claims are made on account of: (A) Bodily injuries or death accidentally 
suffered or alleged to be suffered by any person or persons. excluding any employee 
of the assured while engaged within the scope of his employment. as the result of 
an accident occurring while this policy is in force * * * and in addition to the 
above, the company does hereby agree: 
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“Investigation and Defense. (B) To investigate all accidents covered by this 
policy, and to defend, in the name and on behalf of the assured any suit brought 
against the assured to enforce a claim, whether groundless or not, for damages suf- 
fered or alleged to have been suffered on account of the bodily injuries or death 
above set forth; and (C) to pay all costs taxed against the assured in any legal pro- 
ceeding against the assured which is defended by the company in accordance with 
the foregoing agreement, and to pay interest accruing upon any judgment rendered 
in connection therewith; and (D) to pay for such first medical aid as shall be im- 
perative at the time of any accident on account of which claim could be made under 
this section of this policy. 

“Family and Friends. (E) That any insurance granted hereunder shall, in ad- 
dition to the named assured. inure to the benefit of any person, except chauffeurs and 
domestic servants, riding in” the described automobile, “as well as to the benefit of 
any person, firm or corporation responsible for the operation of said automobile 
while said automobile is being used with the express or implied consent of the as- 
sured named in the policy or of an adult member of the said assured’s household 
who is not a chauffeur or domestic servant.” 

“This policy is issued by the company subject to the following conditions, lim- 
itations and agreements, which are a part of the policy, and to which assured by 
the acceptance of this policy agrees.” 

The policy then provides the maximum amount payable in case of injury to one 
person, and maximum amount payable in case more than one person is injured in 
any one accident, and in addition thereto costs, interest. and medical aid above men- 
tioned; and that the company shall not be liable if the automobile is being used 
under certain enumerated circumstances and places. not necessary to here name; 
and that: 

(3) Upon the occurrence of any loss or accident covered hereunder, the as- 
sured shall give immediate written notice to the company at its home office in St 
Louis, Missouri, or to its authorized agent, with the fullest information obtainable 
at the time. If a claim is made on account of such accident, the assured shall give 
like notice thereof immediately after such claim is made, with full particulars. If 
thereafter any suit is brought against the assured to enforce such claim, the as- 
sured shall immediately forward to the company every summons or other process 
as soon as the same shall have been served. Whenever requested by the company, 
the assured shall aid in effecting settlement, securing information and evidence, the 
attendance of witnesses, and in prosecuting appeals, and at all times render all pos- 
sible co-operation and assistance. The assured shall not voluntarily assume any 
liability or interfere in any negotiations for settlement or in any legal proceeding 
or incur any expense or settle any claim, except at assured’s own cost, without the 
written consent of the company previously given. The company reserves the right 
to settle any such claim or suit brought against the assured.” 

“(4) No action shall lie against the company for any loss or expense under the 
policy, except for such loss or expense as assured shall have actually sustained and 
paid in money after actual trial of the issue. * * 

The policy also contains other clauses not necessary ‘to mention. 

The defendant Cone filed answer to plaintiff's petition containing general demur- 
rer and general denial. and by way of cross-action against the insurance company 
he set up the policy attached to plaintiff's petition, and alleged that he was thereby 
insured against loss or expense by reason of damages arising from the ownership, 

manipulation, or use of the automobile in question. and that the accident described 
in plaintiff's petition and the person injured are those covered by said policy, and 
that under said policy the insurance company is liable to the extent of $5,000. of 
such damages as are claimed by plaintiff in the event of recovery by plaintiff against 
him; also, that under said policy the insurance company obligated itself to defend 
in the name of the assured all suits against the assured and to pay all costs of court. 
He therefore prayed that the insurance company be required to defend the suit_for 
him, and, in the event plaintiff recovered of him, that he recover over against the 
insurance company. 

The insurance company, in reply to plaintiff's petition. filed exceptions raising 
the issue of misjoinder of parties and of causes of action, and also filed plea to the 
same effect. The exceptions and plea were overruled and it duly excepted. It also, 
at the proper time, demurred generally to plaintiff's petition and the demurrer was 
likewise overruled, and exception reserved. 
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It is to be noted that the above-mentioned exception and plea in abatement and 
general demurrer were addressed to plaintiff's petition. As to the cross-action 
against the insurance company it raised the question of misjoinder of parties and 
causes of action by proper exception and also by general demurrer. The exception 
addressed to the cross-action for misjoinder and the general demurrer addressed 
to it do not appear to have been presented to or acted upon by the court, but both 
are presented here. 

Upon trial before the court, judgment was rendered in favor of plaintiff une 
the defendant Cone and the insurance company jointly for the sum of $5,000, that 
being the limit provided in the policy. and in favor of the plaintiff against the de- 
fendant Cone alone for an additional sum, as damages sustained by the plaintiff ; 
and judgment was also rendered on defendant Cone's cross-action against the in- 
surance company for the above amount of $5,000, and it was provided that as to this 
amount execution should first isswe against the insurance company before being 
issued against the defendant Cone. 

he insurance company here relies upon its contention of misjoinder of parties 
and of causes of action and upon its general demurrers with reference to both the 
plaintiff's cause of action against it and with reference to the cross-action of de- 
fendant Cone against it. 

[1] The plea of misjoinder of parties and causes of action in so far as same 
is addressed to the cross-action, not having been presented to or acted upon by the 
trial court, and the same involving a right which can be waived or abandoned, and 
not being fundamental, must here be deemed to have been waived by the insurance 
company and cannot now be considered. Hill v. Newman, 67 Tex. 265, 3 S. W. 271; 
Kemendo v. Fruit Dispatch Co., 61 Tex. Civ. App. 621, 131 S. W. 73. 

[2] As said above, the general demurrer to the cross-action does not appear to 
have been presented to or acted upon by the trial court. Still, the failure of a plead- 
ing to state a cause of action is fundamental error, apparent on the face of the re- 
cord, and therefore requires notice by us. Milner v. Brewer (Tex. Civ. App.) 188 
S. W. 49; Suhre v. Kott (Tex. Civ. App.) 193 S. W. 417; Barkley v. Gibbs (Tex. 
Com. App.) 227 S. W. 1099; Barcus v. Case Mach. Co. (Tex. Civ. App.) 197 S. 
W. 478; McCoy v. Wichita Falls Motor Co. (Tex. Civ. App.) 207 S. W. 332; Ric- 
hardson v. Terry (Tex. Civ. App.) 212 S. W. 523; Dingman v. Pahl (Tex. Civ. 
App.) 226 S. W. 446. 

[3] The policy is a contract of indemnity against loss and expense, as distin- 
guished from a policy indemnifying against liability for loss or expense, and in such 
policies as this it has been generally held that liability of the insurance company does 
not attach until the assured has actually sustained and paid the loss after judgment 
rendered therefor; whereas, in policies indemnifying against liability for loss, lia- 
bility attaches as soon as the assured becomes potentially liable for a loss by reason 
of the happening of some event covered by the policy which has created possible 
liability against the assured, and the compliance with its terms under the character 
of policy here involved, as to payment of the loss after judgment, is made a condi- 
tion precedent to any right of action on the policy, and that no right of action 
upon the policy exists in favor of an injured person, and that this is so held regard- 
less of whether the assured is or has become insolvent since the accident or before 
or after judgment has been obtained against the assured by the injured person. 
Texas Short Line Ry. v. Waymire (Tex. Civ. App.) 89 S. W. 452; Owens v. Jack- 
son (Tex. Civ. App.) 217 S. W. 762; Young v. State Bank of Marshall, 54 Tex. 
Civ. App. 206, 117 S. W. 476; Fidelity & Casualty Co. v. Martin, 163 Ky. 14. “s 
S. W. 307, L. R. A. 1917F, 924, and note; Clark v. Bonsal, 157 N. C. a 72S 
954, 48 L. R. A. (N. S.) 191; Embler v. Hartford, etc., Co., 158 N. 431, 53 ¥ 
E. 212, 44 L. R. A. 512; Carter v. A2tna Life Ins, Co., 76 Kan. 275, *O1 Pac. 178, 
11 L. R. A. €N. S.) 1155; Travelers’ Ins Co. v. Moses, 63 N. J. Eq. 260, 49 Atl. 
720, 92 Am. St. Rep. 663; Puget Sound, etc., Co. v. Frankfort, etc., Co., 52 Wash. 
124, 100 Pac. 190; Ford v. Ztna Life Ins. Co., 70 Wash. 29, 126 Pac. 69; Bain v. 
Atkins, 181 Mass. 240, 63 N. E. 414, 57 L. R. A. 791, 92 Am. St. Rep. 411; Frye v. 
Bath, etc.. Co., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 94 Am. St. Rep. 500; Allen 
v. Etna Life Ins. Co., 145 Fed. 881, 76 C C. A. 265, 7 L. R. A. (N. S.) 958, and 
note. 

In addition to the above authorities, we note that the case of American Auto- 
mobile Insurance Co. v. Struwe (Tex. Civ. App.) 218 S. W. 534, is cited by both 
appellant and appellee. The provisions of the policy in that case are not shown in 
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the opinion; but statements are made that the policy bound the company to pay for 
any damages incurred by the assured up to a certain amount, and that— 

“Under the clear provisions of the policy in this case it operated for the benefit 
of any injured person, and appellee [the injured person] was authorized to sue the 
insurance company.” 

Writ of error was denied. 

There has been furnished to us, and which was used in the oral argument herein, 
a certified copy of the ordinance and the bond or policy in the Struwe Case, supra, 
as taken from the record therein. From these it appears that the ordinance provided 
for the licensing of certain public service automobiles and requiring that they give 
bond, payable to the mayor of San Antonio and his successors in office, “for the 
benefit of every person injured * * * or will well and truly pay directly to any 
such person * * * amy amount * * * that may be awarded by final judg- 
ment * * * against such licensee on account of any such injury,” not exceeding 
a certain amount. The bond or policy refers to the above-mentioned ordinance and 
in terms obligated the insurance company “to pay directly to any person so injured 
* * * any amount or amounts which may be awarded by any final judgment 
* * * on account of such injuries against the assured herein,” not exceeding a 
certain amount, and also provided that— 

“This policy shall operate for the benefit of any persons injured in person ot 
property, as specified in the ordinances of the city of San Antonio, Texas, above 
recited ; and all such persons shall be considered and are beneficiaries under this con- 
tract; and may institute and maintain suit, prosecute and enforce judgment under 
this policy in their own names and for their own benefit, as if they were actual par- 
ties hereto.” 

In Kerbow v. Wooldridge (Tex. Civ. App.) 184 S. W. 746, cited by appellee, 
the condition of the bond was that the principal obligor should pay for all lumber 
and material to be used in the construction of a schoolhouse, and that, in the event 
ot failure to do so, the laborers and materialmen should have a right of action on 
the bond. It was therefore held that a materialman could sue on the bond. 

In Royal Indemnity Co. v. Schwartz (Tex. Civ. App.) 172 S. W. 581, the suit 
was to recover attorney’s fees expended by the assured because the company had 
refused to defend, and they were held recoverable without previous suit. In deciding 
the matter, however, the court refers to the fact that liability for the death of the 
child was not an issue. 

We do not think the case of Philadelphia Underwriters v. Railway Company, 

1 Tex. Civ. App. 104, 71 S. W. 419, in which writ of error was denied, is in con- 
flict with the cases of Owens v. Jackson and Texas Short Line Ry. v. Waymire, 
supra. It was provided in the policy in the Philadelphia Underwriters Case that the 
insurance company on payment of the loss should be subrogated to all rights of 
recovery of the assured. The fire was caused by the negligence of another railroad 
company, and the insurance company accordingly impleaded it. The policy was 
one indemnifying against loss. The impleaded defendant contended, among other 
things, that right of subrogation did not accrue and could not accrue until the in- 
surance company should have actually paid the loss to the assured. It is to be noted 
that no time or other condition is fixed when subrogation shall take place, except 
upon payment. Accordingly the insurer and the assured could have settled at any 
time, and upon such payment the insurer would have been subrogated to the rights 
of the assured against the offending company, whether before or after judgment. 
and, pursuant to the agreement manifested by the policy, the judgment provided 
that execution should not issue against the offending company until the insurance 
company shall have paid the judgment and the insurance company and the assured 
had an agreement (the terms of the policy) that if the insurer was required to pay 
a loss it should thereby be subrogated to all rights of the assured as against one who 
had caused the loss. It may be that the assured could have objected to the insurer 
impleading the negligent defendant and could have claimed that under the contract 
the insurance company was not then entitled to subrogation or to litigate in plain- 
tiff's suit with the one who had caused the loss until the plaintiff had been paid; 
and likewise the assured could have waived this and permitted the issue to be liti- 
gated in its suit. But could one not a party to that contract make the same objec- 
tions? The negligent defendant had no contract with any one. If it was liable to 
the plaintiff on account of its negligence it would owe the money as soon as the 
liability to that @ffect and the amount should be established. It had not provided 
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that no action should be brought against it until payment was made as is provided 
in the case at bar. There was no contractual relation under which it could make 
the objection which it made. No objection was made by the negligent defendant 
that the suit of the insurance company against it and the litigation of the issues be- 
tween the two would be calculated to consume too much time or tend to confuse 
the jury and thereby hinder instead of promote the proper administration of the 
law as was made in the case of Buckholts State Bank v. Thallman (Tex. Civ. App.) 
196 S. W. 687, even if that objection could be said to be good. Also, both the claim 
of the plaintiff against the insurance company and the loss claimed against the im- 
pleaded defendant grew out of the same transaction—the negligence of the impleaded 
defendant causing the fire and loss—and, were so connected that they could be con- 
veniently and properly tried together (Paul v. Sweeney [Tex. Civ. App.] 188 S 
W. 525); nor that the suits of the plaintiff and the cross-plaintiff did not depend 
upon the same evidence (Adams v. Bank [Tex. Civ. App.] 178 S. W. 993). 

The policy here involved, considered as between the insurance company and the 
named assured, Ben F. Cone, was a contract between these two by which the in- 
surance company insured Ben F. Cone against direct loss or expense resulting from 
claims upon him for damages by reason of the manipulation or use of the automo- 
bile in question, if such claims are made on account of bodily injuries suffered by 
any person (excluding employees of the assured while engaged within the scope of 
his employment) as the result of an accident. 

The policy does not possess the general features of an accident policy which 
insures against bodily injury or death suffered by the assured; neither can it be 
said to be a policy insuring the automobile from injury, theft, fire, or loss from 
other similar causes; neither does it insure Cone against bodily injury or death 
suffered by himself. This is made manifest by the provision above mentioned with 
respect to claims being made upon him, and by clause B, in which the company 
agrees to investigate all accidents covered by the policy and to defend in the name 
and on behalf of the assusred any suit brought against him to enforce a claim for 
damages suffered on account of the above-mentioned injuries, and also by clause 
C, in which the company agrees to pay costs taxed against the assured under certain 
conditions, in any legal proceeding brought aginst him, and to pay the judgment 
rendered against him under certain conditions, and by the provision in paragraph 3, 
providing for notice to the insurance company of any claim made on the assured, 
and that if any suit is brought against the assured, the summons therein shall be 
forwarded to the company, and that the assured shall aid and assist in any litigation 
or in effecting settlement of any claim, etc., and by clause 4, providing that no ac- 
tion shall lie against the company for any loss or expense except for such as the 
assured shall have actually sustained and paid in money after actual trial of the 
issue. But the policy when read as a whole, clearly, we think, was intended to in- 
sure Cone against direct loss or expense, which loss or expense should be based 
upon the claims of third persons made upon him for injuries sustained by such 
third persons as a result of the negligent operation or use of the automobile in 
question, and such loss and expense are required to be manifested and proven by a 
trial and judgment rendered against Cone before any liability should attach to the 
insurer. Such trial would determine who was negligent, if any one, and whether 
such negligence caused the injury, and whether the plaintiff was injured and to 
what extent, and whether the accident or happening causing the injury was one cov- 
ered by the policy. In short, such trial would determine the liability of Cone and 
the amount of it. 


Under the terms of the policy, the plaintiff’s petition states a good cause of 
action againsth defendant Cone. But, in order for plaintiff to have a cause of action 
against the insurance company, she must show either that she was privy to the con- 
tract or that the policy was taken out for her: benefit within the meaning of the 
law, or that the policy, by its terms and provisions, gave her the right to sue the 
insurer and to recover from it her damages sustained in the manner stated in her 
petition. She was a guest in the car and had nothing to do with the operation of it, 
but claims in effect that under the provisions of clause E she was made a beneficiary 
in the policy, and such beneficiary as that she could recover of the insurance com- 
pany for injuries sustained under the circumstances stated by her. 

[4] We think clause E made her a beneficiary in the sense that if she had been 
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responsible for the operation of the automobile at the time of the accident, and 
some other person than herself had been injured while she was thus responsible, she 
would have been liable to possible recovery of damages against herself, dependent 
upon negligence on her part while so responsible, and that it was only in this sense 
and under these circumstances that she was intended or could be said to be a bene- 
ficiary. 

We think we can correctly state that it is a matter of common knowledge that, 
when an accident occurs and a third person is injured by an automobile or other 
vehicle in which a number of persons are riding, it is not unusual for the injured 
person to sue all those riding in the vehicle, alleging that they committed the tort, 
and then leave to a development of the facts upon trial the determination of the 
issue as to which one or ones are the wrongdoers. In such suit, either she or Cone, 
or whoever was responsible for the manipulation of the car, would be liable to the 
injured party, according to which one or ones were guilty of negligence, and should 
such an accident occur, and should either the plaintiff or Cone be sued because of 
it, she, or we take it Cone in her stead, upon having complied with precedent con- 
ditions, and having paid the judgment where that is required, could then call upon 
the insurance company for reimbursement to the extent of the amount provided in 
the policy. 

It is the same insurance given in Cone that is given to plaintiff in clause E by 
the expression “that any insurance granted hereunder shall, in addition to the named 
assured, inure to the benefit of” a person who was a guest in the car, as the plain- 
tiff was, and the “insurance granted” to Cone was against direct loss and expense 
resulting. from claims made upon him for damages by reason of the manipulation or 
use of the car, if such claims are made on account of bodily injuries suffered by 
certain designated persons. If the name of the plaintiff should be read into the 
policy, then the insurance granted to her was against direct loss or expense result- 
ing from claims made upon her for damages arising from the manipulation or use 
of the automobile, if such claims are made on account of bodily injuries suffered 
by certain designated persons. And under this construction of the policy, if Cone 
could not claim the benefit of the policy, neither could the plaintiff. 


This view of the policy is further strengthened by the provisions of clause E, 
which, after providing that the insurance herein granted shall inure to the benefit 
of the plaintiff, also provides that the same insurance shall inure as well to any 
person, firm, or corporation responsible for the operation of the automobile under 
certain circumstances. The plaintiff and other persons riding in the car might not 
be responsible for its manipulation by reason of having no control over it, and yet 
they, because of the reason above given, were included in the policy as beneficiaries 
to the extent that, if they were sued because of any accident and should comply 
with its terms as to giving notice, the insurance company might be made responsible 
for any judgment suffered by her and therefter actually paid. And in the same 
connection it was provided that the insurance granted would likewise inure to the 
benefit of any person, firm or corporation responsible for the manipulation of the 
automobile. If the person responsible for the manipulation of the automobile 
should be injured, he would not be included within the insurance granted, because he 
would occupy more nearly, if not entirely, the position of Cone. He could not make 
claim against himself, nor sue himself, nor procure and pay a judgment against 
himself. The policy contemplates that the assured must be liable to the injured 
person and that this liability must be established by a judgment rendered against the 
insured and paid, before the insurance company can be held liable. And these re- 
sults could not come into existence unless negligence should be established against 
the person operating the automobile, and this negligence could not exist in favor of 
the person injured who was at the same time responsible for the operation of the 
automobile. 

We can conceive that all members of a firm might be responsible for the op- 
eration of a car, but it is hardly probable that all would be injured in the same ac- 
cident; and, if so responsible and the insurance company agreed to reimburse them, 
the policy would hardly have used the word “firm,” except to mean this, and this 
only, that if such firm, being responsible for the operation of the car, should injure 
any person through negligence, the policy would cover it. Certainly this is the cor- 
rect interpretation of the policy when it is borne in mind that corporations, who 
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cannot be said to receive bodily injury, are given the same insurance or protection 
as is the plaintiff. 

Again, the plaintiff and her rights under clause E are given in the same con- 
nection as is the limitation that the “insurance granted” shall not inure to chauf- 
feurs and domestic servants riding in the automobile. As we construe the policy, 
these two classes of persons, in case of injury caused by the negligence of the as- 
sured, would have a cause of action against him; yet, should they be sued by a 
third person and recovery had against them, they could not call upon the insurance 
company to respond, because they are excluded in and by the same clause in which 
plaintiff is included. 

We have examined the cases cited by the respective parties, as well as many 
others bearing upon the subjcct, but we have not found any case supporting the 
plaintiff’s contention herein which we are willing to follow. If the plaintiff should 
claim recovery by reason of the fact that she was one of those insured the same as 
if named in the policy, we have endeavored to show that she was not such an as- 
sured as could recover for the injuries sustained by her under the circumstancs al- 
leged. We do not think she can claim to be a beneficiary under any other clause of 
the policy except clause E. The policy cannot be said to have been taken out for 
her benefit; she was not made a payee in it, nor given the right to sue on it or 
recover under it, and does not appear to have paid any portion of the consideration. 
There is no stipulation in the contract that the insurer would pay the plaintiff 
any damages for injuries sustained under the circumstances alleged by her. The 
policy was obtained by Cone for his own benefit exclusively, to reimburse him for 
any sum he might be obliged to pay and had paid. See the cases above cited. 

No fact is alleged by either plaintiff or defendant-Cone as constituting such a 
waiver or breach on the part of the insurance company as would give either plaintiff 
or Cone the right to sue on the policy. By this statement we do not mean to say 
that such waiver or breach is or was existent at the time the case was filed or tried, 
nor whether there could be any or not, but merely to state that if there was such 
waiver or breach as would give plaintiff or Cone the right to sue, the same is not 
pleaded by either. But the substance of their pleadings is that the insurance com- 
pany issued the policy, and same is made a part of the pleadings of both, and upon 
it they ask judgment. They both in effect state that by the terms of the policy no 
action should lie against the company except for a loss actually sustained and re- 
duced to judgment and then paid. 

The policy does not in terms povide to whom payment shall be made in case of 
loss, but we think it could not have been intended otherwise than that payment 
should be made to the named asssured or to the persons described in clause E who 
should bring themselves within the position of indemnitees as hereinbefore defined. 
because, under clause 4, designated briefly as the no-action clause, the insurer is not 
liable to payment until such loss has been reduced to judgment and paid, and hence, 
when this is done there could be ne liability to the injured person or an indebtedness 
owing to him. but the very fact of discharging the judgment by payment to the in- 
jured person would extinguish all his interest in the controversy. 

Read in the light of the facts stated in the petition and in the cross-action, we 
see no room for construction of the policy, further than has been undertaken herein. 
It is. we think, with respect to the matters here discussed, clear and unambiguous, 
and therefore we must leave the parties as under the contrct we find them. 

We have endeavored to keep in mind the familiar rule that a policy such as this 
should be construed most strongly against the insurance company, because such 
writing is its own. But, notwithstanding this rule, we are constrained to hold that 
plaintitf’s petition does not show any cause of action nor right of recovery against 
the insurance company, and that therefore the general demurrer should have been 
sustained, and this holding also applies to the cross-action. 

So holding as we do that neither plaintiff nor defendant has stated any cause 
of action against the insurance company, it becomes unnecessary for us to pass upon 
the other assignments of error. 

The judgment of plaintiff against defendant Ben F. Cone is affirmed. The 
judgment of plaintiff against the insurance company and the judgment of defendant 
Cone against the insurance company are reversed, and it is directed that the trial 
court dismiss the insurance company from the suit unless plaintiff or defendant Cone 
shall file such amended pleadings against it as show a cause of action. 
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SURETY. 


AMERICAN SURETY CO. OF NEW YORK vy. CITIZENS’ NAT. BANK OF 
ROSWELL, N. M. (No. 6366.) 


(United States Circuit Court of Appeals, Eighth Circuit. December 3, 1923.) 
294 Federal Reporter, 609. 


1. DEPOSITARIES — SUBROGATION — BANK, CASHING CHECKS OF 
COUNTY TREASURER WITHOUT NOTICE OF WRONGDOING, NOT 
LIABLE TO COUNTY. 

Where defendant bank, a designated county depositary, paid county treasurer’s 
checks drawn by him in his official capacity, on it and other banks, by its cashier’s 
checks and drafts on its New York correspondent, and the county treasurer in- 
dorsed the names of payees on the cashier’s checks and drafts and converted them 
to his own use, but the bank had no notice of wrongdoing, held, that defendant was 
not liable to the county, it not being either drawer. payee, or indorser on the cashier’s 
checks or the drafts, and defendant not being under any duty, contractual or other- 
wise, towards it; and, even assuming it could have recovered from the bank the 
amount which the bank was paid by the county treasurer for the cashier’s checks 
and drafts, the surety on the statutory bond of the treasurer, who had made his 
shortage good, would not be subrogated to such right, in view of the rule that, 
where the equities are equal, there is no right to subrogation. 

713)” other cases, see Depositaries, Dec. Dig. § 10; also Subrogation, Dec Dig. § 

2. SUBROGATION—BILL MUST SHOW SUPERIOR EQUITY. 

A bill to enforce right of subrogation must show a superior equity in plaintiff to 
withstand demurrer. 

(For other cases, see Subrogation, Dec. Dig. § 41[5].) 

3. EVIDENCE—HONESTY PRESUMED. 

Until there be reasonable ground to think otherwise, a presumption prevails that 
one acts honestly and keeps within the requirements of the law. 

(For other cases, see Evidence, Dec. Dig. § 60.) 

Appeal from the District Court of the United States for the District of New 
Mexico; Colin Neblett, Judge. 

Suit by the American Surety Company of New York against the Citizen’s 
National Bank of Roswell, N. M. From an order dismissing the bill of complaint, 
plaintiff appeals. Affirmed. 


Francis C. Wilson, of Santa Fe, N. M. (Harold C. Perry, of Santa Fe. N. M., 
on the brief), for appellant. : 

R. D. Bowers, of Roswell, N. M., for appellee. 

Before Stone and Lewis, Circuit Judges, and Kennedy, District Judge. 

Lewis, C. J. On demurrer the bill of complaint was dismissed, and plaintiff 
below has appealed from that order. It was surety on the statutory bond required 
of one Davisson, as treasurer and collector of Chaves County, New Mexico, for 
the faithful performance of his official duties, and on his failure to account for all 
public moneys that came into his hands, it made the shortage good and then sued 
appellee to recover of it $6,156.05, included in that shortage, on the claim that ap- 
pellee bank was liable to the county for it, and by subrogation to the right of the 
county it was equitably entitled to recover from the bank. If the bank was not 
liable to the county on the facts pleaded, or if those facts do not raise the equita- 
ble right of subrogation, in either contingency the surety’s case falls. Bearing in 
mind the applicable statute, the case as made out by the complaint is this: Three 
banks, the First National, the American National, and appellee, Citizen’s National, 
all at Roswell, Chaves County, were designated, in accordance with the State stat- 
ute, as depositaries of public funds, and they each qualified as such by giving the 
statutory bond for safe keeping of public funds deposited with them, and that they 
would pay out those funds on the order or check of the officer authorized to with- 
draw them. As public funds came to Davisson they were deposited by him in the 
depositary banks, and they could then be paid out and withdrawn only on his of- 
ficial order or check. In July, September and October, 1920,~Davisson gave four 
checks all signed by him in his official capacity, one on appellee bank for $750.80, 
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one on American National Bank for $1,500.00, and two on First National Bank for 
$2,800.00 and $1,105.25, and in each check appellee was named as payee. These four 
checks appear to have been the official form in use by Davisson, each carrying this 
over-inscription, “Ben C. Davisson, Treasurer and Collector Chaves County,” each 
numbered, and they made up the $6,156.05. At different times, as the checks were 
dated, Davisson went to appellee bank and with the $1,500.00 check and the $2,- 
800.00 check, procured from appellee its two cashier’s checks for like amounts, one 
payable to A. F. Crumm and the other to A. C. Ground, and with the other two 
checks he procured from appellee its two bank drafts on the National Park Bank 
of New York, one for $750.80 payable to A. A. Anderson, and one for $1,105.25 
payable to A. K. Crumm. Davisson indorsed, without authority to do so, the 
names of the payees on the cashier’s checks and drafts and converted them to his 
own use. Appellee paid its two cashier’s checks on presentation in due course. One 
of the checks bore Davisson’s indorsement also. It came to appellee for payment 
through another bank. The other check did not have his indorsement but another 
individual indorsement. The two drafts each passed through two other banks be- 
fore they were paid by the National Park Bank. One of them bore Davisson’s in- 
dorsement, the other did not, but each bore other individual indorsements. The 
New York bank, of course, charged the drafts on payment to account of appellee 
bank; but it is not alleged when, if ever, they were returned to appellee bank. 

[1] On these facts counsel for appellant argue that payments of the checks 
and drafts containing forged indorsements of the names of the payees rendered ap- 
pellee liable to the county for the amounts for which they were drawn; and they 
cite Morse on Banks and Banking (5th Ed.) §§ 462, 474; U. S. v. National Bank, 
205 Fed. 433, 123 C. C. A. 501; National City Bank v. Third National Bank, 177 
Fed. 136, 100 C. C. A. 556; Jordan-Marsh Co, v. National Shawmut Bank, 201 Mass. 
397, 22 L. R. A. (N. S.) 250, 87 N. E. 740; Gallo v. Savings Bank, 199 N. Y. 222, 
92 N. E. 633, 32 L. R. A. (N. S.) 66; Harter v. Mechanics’ National Bank, 63 N. J. 
Law, 578, 44 Atl. 715, 76 Am. St. Rep. 224; McNelly Co. v. Bank of North America. 
221 Pa. 588, 70 Atl. 891, 20 L. R. A. (N. S.) 79; Western Tel. Co. v. Bi-Metallic 
Bank, 17 Colo. App. 229, 68 Pac. 115, and other like cases. But these are all in- 
stances of checks drawn on banks by those having deposits in the banks on which 
the checks were drawn, and the checks were drawn against those deposits. A bank 
and its depositor stand in relation of debtor and creditor, and the contractual rela- 
tion between them binds the bank by implication to honor only genuine checks of its 
depositor and those having genuine indorsements of payees named in those checks. 
As between it and its depositor it is burdened with the duty of not paying forged 
checks, or genuine checks with forged indorsements. If it pays such checks, as be- 
tween it and its depositor it must stand the loss, and cannot debit the depositor’s 
account with the amount so paid. Neither the county nor its authorized agent drew 
the two cashier’s checks or the two drafts, and when they were paid they could 
not be and were not debited against the county or its account in appellee bank. 
They were charged to the bank and debited against and taken out of the bank’s 
general balance. The cases cited and the principle which they declare have no ap- 
plication to the facts here. The relation of bank and depositor and the duty and 
rights of each are stated in Leather Manufacturers’ Bank v. Merchants’ Bank, 128 
U. S. 26, 34, 9 Sup. Ct. 3, 4 (32 L. Ed. 342). thus: 

“The specific money deposited does not remain the money of the depositor, but 
becomes the property of the bank, to be invested and used as it pleases; its obliga- 
tion to the depositor is only to pay out an equal amount upon his demand or order; 
and proof of refusal or neglect to pay upon such demand or order is necessary to 
sustain an action by the depositor against the bank. The bank cannot discharge its 
liability to account with the depositor to the extent of the deposit, except by pay- 
ment to him or to the holder of a written order from him, usually in the form of a 
check. If the bank pays out money to the holder of a check upon which the name 
of the depositor, or of a payee or indorsee, is forged, it is simply no payment as be- 
tween the bank and the depositor; and the legal state of the account between them, 
and the legal liability of the bank to him, remain just as if the pretended payment 
had not been made.” 

See also 2 Michie, Banks and Banking, § 148. There is, then, no basis here for 
the principle contended for and it must be put aside. 

But it is further alleged in the complaint that appellee was familiar with the 
handwriting of Davisson, and that it was negligent, in not discovering that he had 
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forged indorsements of the payee’s names on the cashier’s checks and drafts and in 
not refusing on that account to pay them. It is not alleged that appellee knew the 
genuine signature or handwriting of any of the payees, nor whether the four payees 
were real or fictitious persons, and if real whether the county was indebted to any 
of them for the amounts named in the checks and drafts, or for any amount. There 
being no allegation that any of the payees were real persons and creditors of the 
county and that the cashier’s checks and drafts were properly procured as means 
of paying them, we see no substantial reason for the complaint that the payees 
named did not get the money on the checks and drafts. If they were not creditors 
and had gotten the money the county would have been in no worse plight, barring 
its right to go after them, than it was. In that event, or if the payees were ficti- 
tious, it has suffered no loss or damage on account of the forgeries or the alleged 
negligence in not discovering the forgeries, and negligence without damage is not 
actionable. 

We think the situation plain and it cannot be confused by argument. Appellee 
knew that Davisson had a right in his official capacity to check out the funds in 
the three depositaries and that they had bound themselves under the statute and 
their bonds to honor his check when presented. It had no knowledge or intimation 
of his purposes and intention, when he procured the two cashier’s checks and two 
drafts, to unlawfully convert their proceeds to his personal use. There was nothing 
about any of the four transactions which could arouse suspicion. As it turned out, 
there is every reason to believe now from the facts stated that all of the payees 
were fictitious, and the transactions were all planned beforehand to facilitate and 
cover up the embezzlements. It is apparent that the cashier’s checks and drafts re- 
mained in the hands of Davisson until he disposed of them to third parties. He got 
the money on them and accomplished the embezzlements before the two cashier’s 
checks came back to appellee for payment and its alleged negligence in not discover- 
ing the forgeries on them cannot be regarded as the proximate cause of any loss 
suffered by the county. National Surety Co. v. State Savings Bank, 156 Fed. 21, 
26, 84 C. C. A. 187, 14 L. R. A. (N. S.) 155, 13 Ann. Cas. 421; American Bonding 
Co. v. Welts, 193 Fed. 978, 980, 113 C. C. A. 598. That loss had been sustained al- 
ready. As to the two drafts on the New York bank it was absolutely bound, with- 
out negligence under the doctrine first noted, to drawer, appellee bank, for dam- 
age on account of the forgeries, but the county was neither drawer, payee or in- 
dorser on those drafts. That doctrine rests on implied obligations arising out of 
contractual relations. Neither the county nor its agent Davisson bore any such rela- 
tion to the drafts. Furthermore, the charge of negligence against appellee in not 
discovering the forged indorsements of the payees’ names on those drafts is, we 
think, without significance. They never came back to the hands of appellee before 
they were paid by the New York bank, and it had no opportunity to do so. But as 
the county was neither drawer, payee or indorser on either cashier’s checks or drafts 
it sustained no such relation to them that put appellee under a duty to it, in the re- 
spects charged; and where a defendant is under no duty contractual or otherwise, to 
the plaintiff there is no cause of action for the former’s negligence. 1 Sh. & Redf. 
on Neg. (5th Ed.) § 8. In Bank v. Ward, 100 U. S. 195, 202 (25 L. Ed. 621), it is 
said: 

“* %* * Tt is not every one who suffers a loss from the negligence of another 
that can maintain a suit on such grounds. On the contrary, the limit of the doctrine 
relating to actionable negligence, says Beasley, C. J., is, that the person occasioning 
the loss must owe a duty, arising from contract or otherwise, to the person sus- 
taining such loss. Such a restriction on the right to sue for a want of care in the 
exercise of employments or the transaction of business is plainly necessary to re- 
strain the remedy from being pushed to an impracticable extreme. There would 
be no bounds to actions and litigious intricacies if the ill effects of the negligence 
of men may be followed down the chain of results to the final effect. Kahl v. 
Love, 37 N. J. L. 5, 8.” 

See German Alliance Ins. Co. v. Home Water Co., 226 U. S. 220, 229, 230. 33 
Sup. Ct. 32, 57 L. Ed. 195, 42 L. R. A. (N. S.) 1000; Id., 174 Fed. 764, 771, 99 C. C. 
A, 258, 42 L. R. A. (N. S.) 1005. 

It is insistently argued that the opinion of this court in National Surety Co. v. 
State Savings Bank, supra, sustains the claim that the negligence charged states a 
good cause of action in favor of the county against the bank in this case. The two 
cases have no similarity in their facts. There the deputy county auditor induced the 
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county commissioners to properly execute manufactured non-negotiable county or- 
ders for payment of county funds to fictitious payees. He then indorsed the name 
of the fictitious payee on one of those orders and sold it to defendant bank. The 
bank received payment from the county before the county discovered that the or- 
der was spurious. The plaintiff surety company had bound itself on the auditor’s 
official bond, it paid the county’s loss and sued the bank for the amount it had re- 
ceived from the county on the spurious order. The opinion holds the complaint 
good as against the bank’s demurrer. It is said the order was spurious, on its face 
it was non-negotiable, the bank was negligent in not making inquiry before it 
bought because the order was non-negotiable, it got no greater right than its myth- 
ical assignor had, and the county had an action against the bank for money had and 
received. But notwithstanding the order was spurious and the payee fictitious, 
when it later appeared on trial that the bank was not negligent in the purchase of 
the order in the respect charged, a judgment in its favor was here affirmed. Na- 
tional Surety Co. v. Arosin et al., 198 Fed. 605, 117 C. C. A. 313. No such condi- 
tions imposing the duty of inquiry on this appellee are found in the complaint. It 
is not claimed that the bank’s transactions with Davisson were out of the usual 
course, that it was not bound to honor the check on presentation by Davisson, that 
it improperly accepted from him the three checks drawn on the other. depositaries. 
or that there was anything connected with the transactions with him that would 
arouse suspicion of his unlawful intentions. They were all ordinary transactions, 
carried on in the usual way. When that case came here the second time, after 
trial, it appeared that the surety company on the auditor‘s bond was seeking re- 
covery for other losses which it had made good, against the National German- 
American Bank. Those losses also were brought about by the payment of other 
county orders manufactured by the deputy auditor, on which he had indorsed the 
names of fictitious payees, obtained therefor from the county treasurer checks on 
the German-American Bank, a depositary of county funds, indorsed on the checks, 
the names of the fictitious payees, presented them to the bank and obtained pay- 
ments, and the bank charged the payments against the account of the county with 
it. As to the claimed liability of the county treasurer (Arosin) for issuing the 
oe and of the bank for paying them, this court said (198 Fed. 609, 117 C. C. A. 

: 

“The primary cause of the loss was the manufacture by Bourne of the false 
warrants and orders. -For his offiical misconduct the plaintiff was liable. The evi- 
dence does not show any negligence on the part either of Arosin or of the National 
eseneeeere Bank. There can be, therefore, no recovery against either of 
them.” 

We are of the opinion that the County of Chaves had no cause of action and 
right of recovery against appellee on either of the grounds stated and here con- 
tended for. 

We have not overlooked another allegation to which appellant would have us 
attach weight in support of its contention, that at the close of each month for sev- 
eral months before the transactions under consideration Davisson would give one 
of the depositary banks a check on another depositary bank, or to or on some other 
bank for a sum equal to the amount that he was then short in his accounts, and that 
this enabled him to cover up and conceal his shortage in the reports of the banks to 
the State Bank Commissioner at the end of the month, because the payee bank would 
include the amount of the check in its report and the drawee bank would not deduct 
it in its report, the check not having then been presented to it for payment; and it 
is alleged that these transactions should have put appellee on inquiry when Davis- 
son applied to it for its cashier’s checks and drafts. But an inquiry would have 
been not only presumptuous but futile. Davisson had the right under the statute 
to draw his official checks on the depositary banks for all or any part of the public 
funds, and it was the duty of those banks to pay them. Their failure to do so 
would have been a breach of their bonds, which the statute required them to give. 
There is not allegation that appellee knew that Davisson was short in his accounts 
and that he gave those checks to conceal the fact,—only that inquiry would have 
disclosed his purpose and thus have prevented further embezzlements. But the giv- 
ing of those checks may as well have been thought to have been for the appropriate 
purpose of keeping the funds fairly distributed between the banks. Furthermore, 
this practice of Davisson, alleged to have been indulged in for twenty-two .months, 
if of weight at all, is significant of a custom so long continued that it might have 
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been believed to have had the approval of the county and would be more inducive 
to lull inquiry and suspicion, rather than to arouse and quicken it. So much for the 
claimed liability to the county. 

But let us assume for the present that Chaves County could have recovered 
from appellee the amount that Davisson paid for the cashier’s checks and drafts. It 
does not follow that appellant can be subrogated to that right. Fidelity & Guaranty 
Co. v. Guaranty & Surety Co. (D. C.) 200 Fed. 443, 448. In considering this ques- 
tion the Supreme Court. of Minnesota, in Northern Trust Co. v. Elevator Co., 142 
Minn. 132, 171 N. W. 265, 4 A. L. R. 510, held: 

“When it is sought to enforce the right, something more must be shown than 
that defendant could have compelled by the original creditor to pay the debt. While 
a surety may assert the right against one with whom he had no contractual rela- 
tions, it must appear that the defendant participated, with notice, in the illegal act 
of the principal which served to bring about the loss. The right to recover from a 
third person does not stand on the same footing as the right to recover from the 
principal. As to the latter, the right is absolute—as to the former, it is condi- 
tional.” 

[2, 3] In Stewart v. Commonwealth, 104 Ky. 489, 47 S. W. 332, it appeared 
that the deputy court clerk had manufactured witness’ certificates. He forged the 
indorsements of the payees and sold them to Stewart, and Stewart was paid the 
amounts called for by the Commonwealth. It then recovered from the sureties on 
the clerk’s bond. Thereafter the sureties sued Stewart to recover from him on the 
claim that the Commonwealth might have recovered from Stewart and that the loss 
should not fall on the sureties. Being met with the connection that the surety 
company had bound itself on the clerk’s bond for his official conduct the surety 
company argued that while the manufacture of the certificates was done in official 
capacity by the clerk his acts in indorsing the names of the payees on them were not, 
and that therefore the sureties were not liable on their bond for those acts. The 
court said: 

“It was part of Moore's fraudulent design to both issue and indorse the certifi- 
cates which culminated in producing the loss,” 
and that the two acts could not be disassociated so as to designate some as official 
and some as individual, that the sureties were in fact liable to Stewart (if he had 
not been paid) and not Stewart to them. In American Bonding Co. v. Bank. 47 
Mont. 334, 133 Pac. 367, 46 L. R. A. (N. S.) 557, a court clerk manufactured jury 
certificates and sold them to the bank. The county took up the certificates and paid 
the bank without discovering the fraud. The surety company on the clerk’s bond 
made the loss good and then sued the bank. It was, held that although the county 
could have recovered from the bank, as between the surety company and the bank 
the equities were at least equal and that the bank was not liable to the surety. See 
also Baker v. Surety Co., 181 Iowa. 634, 159 N. W. 1044. 

The right of subrogation is an equitable right, and where equities are equal the 
right does not exist and there can be no relief. The bill must show a superior 
equity in the plaintiff to withstand the attack of a demurrer. There was nothing 
in the transactions themselves between Davisson and appellee to apprise the lat- 
ter that the former was engaged in misappropriating funds. It is not claimed that 
there was. Appellee did not knowingly participate in Davisson’s unlawful purpose. 
It was an innocent instrument used by him, and it did in part what the law and its 
bond exacted of it and in part what any reasonably prudent banker would have 
done, for all that is charged in the complaint. Under the circumstances disclosed 
there was nothing to cast suspicion on the transactions and appellee was not bound 
to assume that Davisson was a wrongdoer, and on that assumption refuse to go on. 
Until there be reasonable ground to think otherwise, a presumption prevails that 
one acts honestly and keeps within the requirements of the law. U. S. v. Detroit 
Lumber Co., 200 U. S. 321, 332, 26 Sup. Ct. 282, 50 L. Ed. 499. The affairs of 
everyday life and of the commercial world could not go on unless this presumption 
prevailed. What inequitable or imprudent thing, then, did the appellee do which 
should cast on it the burden that appellant voluntarily assumed? We fail to find it 
in the case made by the complaint. As said by this court in National Surety Co. v. 
State Savings Bank, supra, subrogation is “intended to serve the purpose of com- 
pelling the ultimate discharge of a debt or obligation by him who, in good con- 
science, ought to pay.” In our judgment the equities are not equal—those of the 
appellee are superior. 
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Affirmed. 


Stone, Circuit Judge, concurs in the result. 


———_ = 


GOLIGHTLY vy. MASSACHUSETTS BONDING & INS. CO. (No. 3426.) 
(United States District Court, N. D. Texas, Dallas Division. January 25, 1924.) 
295 Federal Reporter, 153. 


. REMOVAL OF CAUSES—WHAT CONSTITUTES INABILITY TO OB- 

TAIN ‘ ‘JUSTICE” IN STATE COURT. 

The word “justice,” as used in section 28, Judicial Code (Comp. St. § 1010), 
providing for the removal of causes from a state court to a federal court when it 
shall be made to appear, at the instance of a party, that, because of local prejudice 
or influence, he will not be able to obtain “justice” in such state court. does not 
mean a judgment or decree in his favor or any particular result in the case, but 
means the “influences” which will operate upon the tribunal during the time of its 
decision. 

(For other cases, see Removal of Causes, Dec. Dig. § 62.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Justice. ) 

2. REMOVAL OF CAUSES—EXISTENCE OF PREJUDICE OR LOCAL IN- 

FLUENCE MUST BE SHOWN BY PROOF. 

The existence of prejudice or local influence which will prevent a defendant 
from obtaining justice in a state court and authorize removal of the suit into the 
federal court under Judicial Code, § 28 (Comp. St. § 1010), must be made to appear 
to such court by proof suitable to the nature of the case. 

(For other cases, see Removal of Causes, Dec. Dig. § 63.) 

3. REMOVAL OF CAUSES—LOCAL PREJUDICE; TIME FOR FILING PE- 

TITION; “BEFORE TRIAL.” 

Under the provision of Judicial Code, § 28 (Comp. St. 1010), authorizing re- 
moval of a cause on the ground of prejudice or local influence “at any time before 
the trial thereof,” a petition for removal may be filed at any time before trial, 
though terms of court have passed at which the case might have been tried. 

(For other cases, see Removal of Causes, Dec. Dig. § 79[10].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Before.) 

4. REMOVAL OF CAUSES—PROOF OF PREJUDICE OR LOCAL INFLU- 

ENCE. 

Upon the question of the existence of such prejudice or local influence as will 
prevent a nonresident defendant from obtaining justice in a state court, the court 
must accept the positive testimony of witnesses that they know of the existence of 
such prejudice, as against the negative testimony of others who, though with equal 
opportunity, testify that they do not know of it nor believe it exists. 

(For other cases, see Removal of Causes, Dec. Dig. § 63.) 

At Law. Action by A. L. Golightly against the Massachusetts Bonding & In- 
surance Company. On motion to remand to state court. Denied. 


W. A. Hudson and John White, both of Dallas, Tex., for the motion. 

W. L. Moore and D. A. Frank, both of Dalllas, Tex., opposed. 

ATWELL, D .J. Section 28 of the Judicial Code (Comp. St. § 1010) provides: 

“Where a suit is now pending, or may hereafer be brought, in any state court, 
in which there is a controversy between a citizen of the state in which the suit is 
brought and a citizen of another state, any defendant, being such citizen of another 
state, may remove such suit into the district court ‘of the United States for the 
proper district, at any time before the trial thereof, when it shall be made to appear 
to said district court that from prejudice or local influence he will not be able to 
obtain justice in such state court, or in any other state court to which the said de- 
fendant may, under the laws of the state, have the right, on account of such preju- 
dice or local influence, to remove said cause.” 

This provision, and its predecessors in former judiciary acts, have been con- 
strued at various times. Reeves v. Corning et al. (C. C.) 51 Fed. 774; P. Schwenk 
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& Co. v. Strang et al., 59 Fed. 209,8 C. C. A. 92; City v. Wright (C. C.) & Fed. 
836; Carson & Rand Lumber Co. v. Holtzclaw (C. C.) 39 Fed. 578; Malone v. 
Richmond & D. R. Co. (C. C.) 35 Fed. 625; Conn, Mutual Life Ins. Co. v. Smith, 
117 Mo. 261, 22 S. W. 626; Vadner v. Vadner (D. C.) 259 Fed. 614. Pennsylvania 
v. Bender, 148 U. S. 255, 13 Sup. Ct. 591, 37 L. Ed. 441. Tod v. Cleveland, etc., 65 
Fed. 145, 12 C. C. A. 521; Boatmen, etc., v. Fritzlen, 135 Fed. 650, 68 C. C. A. 288; 
Cochran v. Montgomery, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. Cas. 
451; Bellaire v. Baltimore & O. R. Co., 146 U. S. 117, 13 Sup. Ct. 16, 36 L. Ed. 
910; Ex parte Pennsylvania, 137 U. S. 451, 11 Sup. Ct. 141, 34 L. Ed. 738; Fisk 
v. Henarie, 142 U. S. 459, 12 Sup. Ct. 207, 35 L. Ed. 1080; Southworth v. Reid et 
al. (C. C.) 36 Fed. 451; Huskins v. Cinn., etc. (C. C.) 37 Fed. 504, 3 L. R. A. 545; 
Parker v. Vanderbilt (C. C.) 136 Fed. 250; City of Detroit v. Detroit City Ry. Co. 
(C. C.) 54 Fed. 10. 

[1] The “justice” which the defendant must be prevented from obtaining in 
the state court to entitle him to a removal is certainly not a judgment or decree in 
his favor. It does not mean any particular result in the case, but it does mean the 

“influences” which will operate upon the tribunal during the time of its decision 
In other words, every defendant, as well as every plaintiff, for that matter, has 
the right to obtain a hearing and a decision by a court wholly free from and not 
exposed to the effect of prejudice or local influence. 

If the United States court is legally. not merely morally, satisfied of the truth 
of the allegation that, from prejudice or local influence, the defendant will not be 
able to obtain that sort of justice in the state court, then removal will be ordered. 

[2] Such legal satisfaction requires some proof suitable to the nature of the 
case. This proof may be made by affidavits; by oral oath. setting forth a state- 
ment of facts which evince, to the mind of the court, the truth of the allegation. 
City of Detroit v. Detroit (C. C.) 54 Fed. 1; Ex parte Pennsylvania, 137 U. S 
451. 11 Sup. Ct. 141, 34 L. Ed. 738; City v. Wright (C. C.) 84 Fed. 836. 

No defendant can take advantage of this provision unless the suit could origi- 
nally have been brought in the United States court. No defendant can remove 
under this provision unless the case pends against him in some state other than his 
residence. A sufficient bond must be presented together with the petition and the 
proof. Such application must be made to the federal court “at any time before the 
trial thereof.” 

After this ex parte hearing and after the order of removal has issued, the plain- 
tiff may come into the federal court, seasonably, and move to remand. 

The provisions of the Texas state statute which map the method for the chang- 
ing of the venue of a civil case do not give such change as a matter of right; it is 
left to the discretion and determination of the court. Hence, under the authorities, 
proof of the existence of a similar prejudice and local influence in the counties to 
which the cause might be removed out of the state court need not be made. 

All of the above are maintained and reasoned in the authorities cited. 

In this case the petition for the removal, and the proof in support thereof, was 
presented on the 4th day of January, 1924. Application to remand is now made and 
a tender of oral testimony is made by the plaintiff to combat the allegation of 
“prejudice, and local influence,” made by the defendant. 

It appears, however, that this cause was instituted in the state court about two 
years ago; under the state statute it was an appearance case many months and 
more than a year ago, The ordinary meaning of the phrase “at any tmie before the 
trial thereof,” would seem to warrant us in saying that the application to remove 
has been seasonably made, as there has been no trial of the cause in the state court. 
The Supreme Court of the United States, in Fisk v. Henarie, 142 U. S. 459, 12 
Sup. Ct. 207, 35 L. Ed. 1080, in discussing this identical phrase and the phrases in 
the statutes which preceded the 1911 Judicial Code, in which the present phrase oc- 
curs, held that the words, “at any time before the trial thereof,” mean and require 
that the petition to remove shall be filed before or at the term at which the cause 
could first be tried, and before the trial thereof. IT am not sure that the word 
“could” means “might.” That is, I am not sure that the Supreme Court meant to 
say that such a petition could not be filed after the passing of the term at which 
the cause “might” have been tried. .If the court did mean that, then the only dif- 
ference between a removal, under this feature of the statute, and a removal merely 
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because of the diversity of citizenship, is that, when local influence, or prejudice, 
exists, the petition may be filed any time before trial, provided it is filed during the 
first term at which a trial might have been had, while a petition to remove merely 
because of the diversity of citizenship, when no such local prejudice or influence 
exists, shall be filed on or before the return day. 

If that is the rule, then this motion to remand should be granted because many 
terms have passed since this suit was instituted and many terms had passed before 
the application to remove was presented. 

There is a very strong reason, however, for not taking such view. The section 
contemplates the removal of a suit that had been pending at the time of the passing 
of the section because it declares “where a suit is now pending.” Then, too, after a 
suit shal] have been instituted, and before its trial, a local prejudice or influence may 
develop which would make a fair and impartial trial, within the meaning of the 
law, improbable or doubtful. Certainly when a condition of that sort arises there 
should be some remedy. That the state itself may furnish a change of venue remedy 
will be no ground for the denial of the federal remedy. If this construction is to 
prevail, then the statute is practically useless. It remedies no wrong. 

In Parker v. Vanderbilt (C. C.) 136 Fed. 246, Circuit Judge Prichard writes 
that, in his opinion, the Supreme Court did not mean that the removal petition should 
be filed at the term at which the case first stood for trial. His view is supported by 
an interesting discussion by Judge Taft in City of Detroit v. Detroit City Ry. Com- 
pany (C. C.) 54 Fed. 10. ; 

[3] I have not discovered, nor has there been presented to me, any subsequent 
ruling by the Supreme Court expressing a view which would compel me to hold 
that the Fisk v. Henarie opinion should thus read, and hence I hold that a petition 
under this statute may be filed at any time before trial, even though many terms and 
many years have passsed since the institution of the suit and the return day therefor, 
provided, of course, there has been no trial. 

[4] 2. The second question presented is more troublesome. Fifty years’ resi- 
dence in Dallas county and a continuing social intercourse with the people thereof 
make it very difficult for me to hold that any sort of a case may not be fairly and 
impartially tried before them as jurors. This feeling must not, however, control 
I sit as the court to pass upon a cause as presented to me. My opinion, information, 
belief, love, and confidence may be ill-founded, or they may be correct, and I am 
to determine and judge, as the court, from the testimony offered, and not from a 
predisposition. 

The plaintiff presents an affidavit by Mr. J. L. Furneaux in which he says he 
has never heard of any prejudice existing among the jurors in Dallas county against 
foreign insurance companies, and that he has never heard of any local influence ex- 
isting among the jurors in said county such as would prevent foreign insurance com- 
panies from obtaining a fair and impartial trial; Mr. T. C. Eades makes a similar 
affidavit, as does H. E. Emory and W. N. Coombes, and O. E. Nesmith. State 
District Judge Kenneth Foree also makes an affidavit in which he says he does not 
believe that there exists in Dallas county any local prejudice against foreign insur- 
ance companies such as to render a trial before jurors selected from that county un- 
fair and partial, and that during the course of his experience on the bench he has 
never heard of any such prejudice; that there are approximately 20,000 jurors in 
said county, many of whom, doubtless, never heard of either the plaintiff or the 
defendant. John H. Cullum, the state district clerk, makes a similar affidavit. In 
addition to these affidavits, the plaintiff presented the oral testimony of Judge M. L. 
Morris, John W. Pope, Ed. Freeman, and J. H. Kelley, each of whom testified in 
substance that they did not believe there was any such prejudice or local influence as 
is claimed by the defendant; that they knew a great many of the qualified jurors 
in Dallas county, but had never talked with them about the question. 

The defendant offers the affidavits of Robert M. White, the district manager of 
the Jefferson Standard Life Insurance Company, who testified that a local prejudice 
and influence does exist in the county, and that as a result thereof a foreign insur- 
ance company cannot obtain justice in the state courts of said county nor in any 
county to which, under the laws of Texas, the cause might be removed. To the 
same effect is an affidavit by Paul O’Day, Esq., of the Dallas Bar, who says he has 
tried many insurance cases to juries in the state courts, and that he knows that there 
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exists among the citizens of Dallas county a widespreead prejudice against foreign 
insurance companies and that they cannot obtain justice in the state courts. Ben 
Thorp, the state manager of the Federal Life Insurance Company of Chicago, who 
has been in Texas as such officer for a great many years, testifies that he knows 
that there does exist widespread prejudice against foreign insurance companies 
among the citizens of Texas and that jurors in the state courts hold such prejudice, 
and that they render verdicts against foreign insurance companies when, under the 
same facts and evidence, no verdict would be rendered against a state citizen, and 
that “no justice can be obtained by defendant companies in said state court”; that 
he has conducted for his companies a great deal of litigation. The affidavit of W. 
L. Moore, Esq., of the Dallas Bar, born and raised in Texas, and for 10 years en- 
gaged in the insurance business, and in the defense of insurance cases, testifies that 
the juries in the state courts will render verdicts against foreign insurance com- 
panics when under the same facts or evidence no verdict or judgment would be 
rendered against a citizen of the state, and that the local influence and prejudice 
exist as a fact, and that no justice can be obtained by foreign insurance companies 
as defendants in the state courts; that he has gone into more than 100 counties in 
said state in the past 10 years in behalf of said foreign insurance companies and 
has actual knowledge of suits and claims and controversies, and has discussed with 
local citizens the matter of insurance litigation, and that the citizens would frankly 
admit that as between a local claimant and a foreign insurance company they pre- 
ferred believing the former, and that in such controversies the individual ought to 
recover; that the attorneys throughout the state know of the existence of this 
prejudice and try all of their litigation against foreign insurance companies to juries 
in state courts,.and in preference to leaving the matter to the decision of the pre- 
siding judges of the state courts in order that they may benefit directly and indi- 
rectly by an appeal to the prejudice against such corporations; that jurors wholly 
ignore all meritorious defenses offered by such insurance compnies. An affidavit to 
the same effect is presented by E. E. Gibson, a veteran court stenographer, who re- 
cites the existence of this feeling and states that he has noticed it as a court re- 
porter, and that it does exist. 

It will be noted that this proof presents the old question of the difficulty of 
proving the negative. Here are reputable witnesses, witnesses whom the court 
knows to be such, who testify that they have investigated this condition, have talked 
to jurors and people generally throughout the state, have experienced and felt the 
condition of prejudice and partiality. Opposed, and against this proof, is the state- 
ment of equally credible witnesses, especially appealing being the testimony of Judge 
Kenneth Foree, to the effect that they do not believe that there exists any such 
prejudice; but none of them say that they have talked about or concerning the 
question, and I believe that their opinion is like that of the court—it merely arises 
from a long association with these people, and from a belief in them and in their 
integrity. 

In other words, here is positive proof as to the existence of a fact, while there 
is opposed to it negative proof, or the belief of the nonexistence of such fact. 

Two witnesses who saw a transaction might testify to the actual happening. 
Thousands who were not present, and who did not see and could not have seen, and 
who made no investigation, could also testify that they did not see the transaction 
and did not believe the transaction took place. As against the thousand, the two 
would prevail. The positive against the negative. 

The glory of the settlement, by the courts, of disputes between citizens and of 
the acceptance of such settlements by the citizens, and their satisfaction therein, 
rests in the thought that they believe that they had a fair, impartial trial, before fair 
and impartial triers. There must be no suspicion of prejudice or bias or partiality. 
There must be no suspicion of interests nor of prejudging. If such suspicion does 
exist, then, and to that extent, dissatisfaction follows. The perpetuity of orderly 
government is insured by unimpeachable, and uninfluenced and unprejudiced deci- 
sions by executive and court. 

Again, not only every call for a peaceable settlement of controversies requires 
an absence of actual or suspected bias or prejudice, but the litigant himself is en- 
titled, as a right, to submit his controversy only and solely to such impartial tri- 
bunals, be they jurors or judges. 
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Therefore, even in the face of my own belief, because I have not investigated, 
and in the face of my own moral skepticism with reference to the existence of such 
local prejudice and influence, I accept the legal evidence of such existence and 
deny the motion to remand. 

An order will be drawn accordingly. 


a ee 


KARTERMAN vy. NATIONAL SURETY CO. (No. 18078.) 
(Supreme Court of Washington. Jan. 23, 1924.) 
222 Pacific Reporter, 224. 
1. EXECUTORS AND ADMINISTRATORS—EXTENT OF SURETY’S LIA- 

BILITY ON ADMINISTRATOR’S BOND STATED. 

The surety on an administrator’s bond complying with Rem. Comp. Stat. § 
1437, is liable to creditors and the administrator’s successor, suing on the bond under 
section 1521, only to the extent of injuries caused by the former administrator’s 
misconduct or misappropriation of funds. 

(For other cases, see Executors and Administrators, Dec. Dig. § 527[1].) 

2. EXECUTORS AND ADMINISTRATORS —DEMURRER TO SURETY’S 

DEFENSE TO ACTION ON BOND HELD IMPROPERLY SUSTAINED. 

In an administrator’s action, under Rem. Comp. Stat. § 1521, on his prede- 
cessor’s bond, the court erred in sustaining a demurrer to the surety’s affirmative 
defense that the principal, alleged to have misappropriated funds in excess of the 
amount of the penalty, was the sole legatee under decedent’s will, and that the surety 
had paid all or part of the creditors’ claims, and in not determining and giving 
judgment against the surety for only the amounts of claims unpaid and expenses of 
administration less the amount of assets on hand. 

(For other cases, see Executors and Administrators, Dec. Dig. § 527[1].) 

Department 2. 

Appeal from Superior Court, Kittitas County; Davidson, Judge. 

Suit by J. A. Karterman, administrator de bonis non with the will annexed of 
the estate of William A. Seibel, deceased. against the National Surety Company 
and another. From a judgment against the named defendant, it appeals. Reversed 
and remanded. 


Preston, Thogrimson & Turner, of Seattle, for appellant. 
H. E. Foster, of Seattle, for respondent. 


Brivces, J. Suit by an administrator de bonis non on the official bond of a prior 
administrator with the will annexed. 

In June, 1919, William A. Seibel died testate, and shortly thereafter one E. L. 
Seibel was appointed administrator with the will annexed. He qualified by giving 
a bond in the sum of $2,000, with the defendant National Surety Company as surety. 
Subsequently the court made an order discharging the administrator and appointing 
the plaintiff in his stead. The new appointee brought this action wherein he al- 
leged, in substance, the facts above mentioned, and also that the former adminis- 
trator had failed and refused to inventory a portion of the assets of the estate and 
had wrongfully appropriated to his own use a sum in excess of $2,000, which was 
the penalty of the bond sued on. It was further alleged that claims against the ¢s- 
tate had been filed and allowed, and that an insufficient amount of money or prop- 
erty had come into the hands of the new administrator to pay them and the ex- 
penses of administration. Judgment was sought against the surety for the full 
penalty of the bond. 

The surety company affirmatively alleged in its answer that under the terms 
of the will of the deceased, E. L. Seibel, who was the first administrator, was the 
sole legatee and entitled to receive all the property of the estate after the payment 
of debts and expenses of administration, and that shortly after the plaintiff had been 
appointed as administrator it had learned that the former administrator for whom 
it was surety had failed to pay certain claims of creditors, and that prior to the 
bringing of this suit it, as such surety, had paid all of the claims against the estate 
which had been filed and allowed and had so notified the plaintiff, and that there 
was no necessity for the maintenance of this action. 

A demurrer to the affirmative matter in the answer was sustained and the cause 
went to trial. 
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The plaintiff produced testimony tending to show that the first administrator 
had given notice to creditors as required by the probate statute, and that he had 
converted into money much: of the property of the estate, and that certain claims 
of creditors had been filed and allowed, and that there were not suffiicent assets in 
his hands with which to pay such claims and the expenses of administration. He 
also proved that the first administrator had misappropriated funds of the estate in 
excess of the penalty of the surety bond. He did not undertake to prove that the 
creditors’ claims had not been paid, nor did he prove the amount of the expense of 
administration. The defendant, however, offered to prove that it had paid a por- 
tion or all of the claims of the creditors; but the court refused to receive the tes- 
timony, saying : 

“My position in this matter would be simply this: So far as I have thought 
the matter over, that this money should be paid to the administrator and the estate 
should be duly administered. If when the final account of the administrator is set- 
tled, that is, the estate is settled, it is found that after the settlement of all claims 
there is any amount remaining, it should go back to the surety company, but the 


whole matter should be conducted so far as the estate is concerned by the adminis- 
trator.” 


Following this idea, the court entered a judgment against the surety company 
for the full amount of the bond, to wit, $2,000 and costs. The defendant Seibel was 
not served with process, and the surety company has appealed. 

[1] We think the trial court proceeded upon an erroneous theory. The statute 
provides that— 

“Any administrator may in his own name. for the benefit of all parties in- 
terested in the estate, maintain actions on the bond of an executor or of any former 
administrator of the same estate.” Section 1521, Rem. Comp. Stat. 

The bond in this case complied with the statute and was conditioned that the 
administrator should faithfully discharge the duties of his trust according to law. 
Section 1437, Rem. Comp. Stat. The bond was given for the protection of all per- 
sons interested in the estate. If the misconduct or misappropriation of assets by 
the former administrator did not result in any injury or damage to any person in- 
terested in the estate, there is no reason why the bond should be called upon, and if 
the former administrator has been guilty of misconduct or has misappropriated 
funds, the bond should be held liable only to the extent of the injury caused thereby 
to any person interested in the estate. If it be true, as pleaded in the affirmative an- 
swer, that the administrator whom it is alleged misappropriated the funds was the 
sole legatee under the terms of the will, then no person could be injured by his mis- 
appropriation except creditors and those administering the estate, to the extent the 
misappropriation shall have injured them, No good could be accomplished by re- 
quiring the surety to pay into court any sum greater than necessary to repair the 
injury caused by the misappropriation. The second administrator might be one of 
those injured to the extent of his necessary expenses and a reasonable compensation 
for necessary services. 

[2] Manifestly, the estate is substantially ready to be closed, and if the court 
should find that the former administrator had misappropriated part of the assets of 
the estate, there should be no difficulty in determining the damage to those interested 
in the estate because thereof. In this instance the court should have received +testi- 
mony for the purpose of proving that the misappropriator was the sole legatee un- 
der the will, and also that the bonding company had paid all or part of the claims 
of creditors, and should also have determined the amount of the claims unpaid and 
the amount of the expenses of administration and should have given judgment 
against the appellant for those amounts, less the amount of assets on hand. The 
court erred in sustaining a demurrer to the appellant’s affirmative defense. 

The judgment is reversed, and the ‘cause remanded for a new trial in accord- 
ance with the principles here announced. 

Main, C. J., and Fullerton, Mitchell, and Pemberton, JJ., concur. 
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UNITED STATES FIDELITY & GUARANTY CO. v. CENTRAL TRUST CO. 
(C. C. No. 255.) 


(Supreme Court of Appeals of West Virginia. Jan. 29, 1924.) 
121 Southeastern Reporter, 430. 
(Syllabus by the Court.) 


1. STATES— RIGHT OF STATE TO PREFERENCE AGAINST INSOLV- 
ENT DEBTOR, BASED ON PREFERENTIAL RIGHT AS CREDITOR. 
The right of the state to preference in its claim against an insolvent debtor does 

not depend on any trust or fiduciary relation between it and the debtor, but is based 

on the state’s preferential right as a creditor. 
(For other cases, see States. Dec. Dig. § 110.) 


2. SUBROGATION—PREROGATIVE OF STATE TO PREFERENCE OVER 
GENERAL CREDITORS EXERCISABLE BY SURETY PAYING DEBT 
TO STATE, 

The prerogative right of the state to preference over general creditors may be 
claimed and exercised by a surety who has paid to the state the debt due it from the 
debtor without prior claim of such right by the state. 

(For other cases, see Subrogation, Dec. Dig. § 7[2].) 

Case Certified from Circuit Court, Kanawha County. 

Suit by the United States Fidelity & Guaranty Company against the Central 
Trust Company, receiver. A demurrer to the bill was overruled, and questions cer- 
tified. Ruling affirmed 

Poffenbarger, Blue & Dayton, of Charleston. for plaintiff. 

Brown. Jackson & Knight, of Charleston, for defendant. 


Miter, J. Plaintiff, surety on bonds of the Day & Night Bank to secure the 
State of West Virginia, by this suit seeks to be subrogated to the prerogative right 
of the State as a preferred creditor of the bank. The circuit court overruled de- 
fendant’s demurrer to the bill, and has certified to us for decision the questions pre- 
sented by the demurrer. 

On July 21, 1919, the state commissioner of banking found the Day & Night 
Bank of Charleston, West Virginia, to be in an insolvent condition, and, pursuant to 
statute, appointed the defendant Central Trust Company receiver for said bank. 
At the time the State had on deposit in the bank state funds amounting to about 
$87,000.00. By letter of August 14, 1919, the plaintiff gave notice to defendant 
that it took the position that funds of the State on deposit in said bank constituted a 
preferred or preferential claim in favor of the State, and that the State should be 
paid in full before the claims of any other depositor. Later plaintiff paid to the 
State in full the amount of its liability on the bonds, and took the treasurer of the 
State an assignment of all the rights. claims and demands it had or held in any way 
against the bank, but without recourse against the State. Since the receiver took 
charge of the bank, it has paid to plaintiff $30,171.71 out of the assets of the said 
bank. It is further alleged that the receiver has in its hands enough money to the 
assets of the bank to pay the State’s claim in full but not sufficient to satisfy the 
claims of all other depositors. Plaintiff alleges that it has demanded of defendant 
the payment of its claim in full out of the bank’s assets, but that defendant has re- 
fused, assigning as reason for refusal that it is advised that the state is without 
such preferenial rights as claimed by plaintiff. 

The grounds of demurrer assigned are: (1) That suit cannot be maintained 
without the consent of the state commissioner of banking; (2) that all other credi- 
tors of the bank must be made parties; (3) that the State is not entitled to priority, 
because there is no trust or fiduciary relation between it and the bank; (4) that by 
the appointment of the receiver title to the property passed to it, and the bank was 
thereby divested of all title and interest therein, and neither the State nor any one 
in its right could claim priority in the distribution of the assets; (5) that the pre- 
— right of the State to priority is peculiar to it, and cannot be exercised by 
plainti 

[1, 2] The first and second points of demurrer assigned are answered by our 
decision in Alleman v. Sayre, 79 W. Va. 763, 91 S. E. 805, L. R. A. 1917D, 1002, 
where we held that “the general creditors of an insolvent bank are not necessary 
parties to a suit against the receiver thereof, having for its purposes the establish- 
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ment of a right of preference in payment out of the assets of the bank in his hands;” 
and that “leave of the commissioner of banking, to sue a receiver of an insolvent 
a * * * is not essential to the institution or maintenance of a suit against 
im.” 

[3] In the case of Woodyard v. Sayre, 90 W. Va. 295, 110 S. E. 689, 24 A. L. 
R. 1497, we held that at common law the State had the prerogative right independ- 
ently of statute to preference and priority of payment over all general creditors, for 
all debts, taxes or other demands, in the distribution of the estate of an insolvent 
debtor, and that such prerogative right has not been repealed, changed or abrogated 
by statute in this State, and that the surety on the bond of a defaulting sheriff, who 
has paid and satisfied to the State the amount of the defalcation in discharge of the 
conditions of the bond, is entitled to be subrogated to all the rights of the State, 
including the State’s priority and preference over general creditors. It is insisted 
by counsel for defendant here, that the Woodyard Case is different from the one 
under consideration; that in this case there is no such relation of trust between 
the debtor and creditor as in the former case, and that the bank does not stand in 
a fiduciary capacity as does a sheriff. An examination of the cases cited and relied 
on as mathadiay in the opinion in the Woodyard Case, will reveal the fact that our 
decision there was not based on the particular trust or fiduciary relation existing be- 
tween the State and the sheriff, but was based on the relationship of debtor and 
creditor, when the State is the creditor. It is true that the claim of the State in 
that case was for taxes collected and in the hands of the sheriff at the time of his 
default; and it was urged by defendant in that case that taxes are not debts. An 
examination of the Woodyard Case will show that our decision there was predi- 
acted, - the general doctrine of subrogation when a surety has paid the debt of his 
principal. 

[4] Does the passing of the possession of the insolvent’s property to the re- 
ceiver divest the insolvent of title? Some authorities so hold. Some of the cases 
cited by defendant’s counsel are where there were voluntary assignments; in some 
the statute transfers title to the receiver. But whether there is any difference be- 
tween an assignment of the property for the benefit of creditors and the passing 
of such property into possession of the receiver by operation of law. we need not 
say, for our own cases hold that a receiver is an officer of the court that appoints 
him. and that the property of which he has charge is in custodia legis; and that his 
possession is the possession of the court. Bank v. Bryan, 76 W. Va. 481, 86 S. E. 
8, L. R. A. 1915F, 1219; Bowling v. Insurance Co., 86 W. Va. 164, 103 S. E. 285, 17 
A. L. R. 376; Ruhl v. Ruhl, 24 W. Va. 279; Blair v. Core, 20 W. Va. 265; Krohn 
v. Weinberger, 47 W. Va. 127, 34 S. E. 746. Nor does the appointment of a re- 
ceiver affect the rights or priorities of creditors. Hulings v. Jones, 63 W. Va. 
696, 60 S. E. 874; Seiler v. Mfg. Co., 50 W. Va. 208, 219, 40 S. E. 547; Krohn v. 
Weinberger, supra. 

By section 8la (7), chapter 54, Code 1923, the commissioner of banking is gi- 
ven concurrent jurisdiction with the circuit court to appoint receivers for insolvent 
banks. Being executive and not judicial officers, the commissioner of banking and 
receivers appointed by him have only such powers and authority as are conferred 
upon them by statute. A receiver appointed by the commissioner of banking acts 
under the difections of the commissioner, or by order of a court of competent ju- 
risdiction; and in either case the bank property in his possession is in custodia legis. 
The statute says that he shall take possession of the bank’s books, moneys, records 
and assets, but does not confer on him title to the property of the bank. 

And it has been held by the Supreme Court of the United States that the sover- 
eign is not bound by the general language of a statute, and is not bound by the 
provisions of an insolvency law, unless specifically mentioned therein. Guaranty 
Title & Trust Cop. v. Title Guaranty & Surety Co., 224 U. S. 152, 32 Sup. Ct. 457, 
56 L. Ed. 706; Bank v. United States, 19 Wall. 227, 239, 22 L. Ed. 80; United 
States v. Herron, 20 Wall. 251, 22 L. Ed. 275; Lewis, Receiver, v. United States, 
92 U. S. 618, 23 L. Ed. 513. 

[5] The fifth ground of demurrer assigned is that the prerogative right of the 
State can only be asserted by the sovereign itself, and if it does not elect to do so, 
such right is waived by the State and cannot be exercised by another. 

The right of plaintiff in this case is founded on the universal and well-settled 
principle of subrogation that a surety who has paid the debt of his principal is en- 
titled to be subrogated to all rights, remedies, securities and priorities of the credi- 
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tor against the principal debtor. He is, generally speaking, placed in the precise 
position of the person to whose rights he is subrogated, and is entitled to all the 
remedies available to such person. This does not limit him to such rights and reme- 
dies as the creditor elects to exercise. To so hold would be contrary to the basic 
principle of subrogation. which is equity, or natural justice. 25 R. C, L. 1327, 1377, 
and cases cited in notes. In Lidderdale v. Robinson, Fed. Cas. No. 8,337, 2 Brock. 
159, 168, Mr. Chief Justice Marshall said: 

“Where a person has paid money for which others were responsible, the equita- 
ble claim which such payment gives him on those who were so responsible, shall be 
clothed with the legal garb with which the contract he has discharged was invested, 
and he shall be substituted, to every equitable intent and purpose, in the place of 
the creditor whose claim he has discharged.” 

It is true the State took a bond to secure its deposits in the bank; but can it be 
said that it thereby waived its prerogative right to preference? Before discovery 
of the insolvency of a bank, all the assets of the bank might be dissipated, and there 
would not remain anything to pay even the State’s claim; or. as is often the case, 
the assets may be of such nature that years would be required to realize upon them. 
Hence the statute requiring bond of state depositories. In this case the State took 
the course by which it could realize upon its claim the earliest. and demanded pay- 
ment by the surety; but this fact is not evidence that it intended thereby to waive. 
if it could do so, its preference over general creditors. And it has been held that 
the State does not lose its rights of preference by taking security to cover its de- 
posits in a bank. Ann. Cas. 1916B, note page 1266 

Our conclusion is that the circuit court was right in overruling the demurrer to 
plaintiff’s bill. 

a ie - 


MARYLAND CASUALTY CO. v. DAVIS TRUST CO. er At. 
(United States District Court, N. D. West Virginia, at Elkins. Nov. 13, 1923.) 
294 Federal Reporter, 573. 

HIGHWAYS—ON ANNULMENT OF CONTRACT FOR CONSTRUCTION, 


STATE COMMISSION HELD ENTITLED TO USE OF CONTRACT- 

OR’S EQUIPMENT AS AGAINST MORTGAGEE. 

Acts W. Va. 1921, c. 112, § 25, provides that the State Road Commission, before 
construction of a road, shall file with the clerk of the county court of the county a 
copy of the specifications and notice of its intended construction. Specifications so 
filed provided that on default by the contractor the commission might take over 
and complete the work and might use materials and equipment on the ground. Held 
that, where the commission took over the work on default of the contractor and 
turned it over to his surety for completion, the surety was entitled to the use of 
any materials and equipment on the ground and in use by the contractor, as against 
a mortgagee thereof, whose mortgage was taken after filing of the specifications. 

(For other cases, see Highways, Dec. Dig. § 113[4].) 

In Equity. Suit by the Maryland Casualty Company against the Davis Trust 
Company and others. On motion for preliminary injunction. Granted. 

Arnold & O’Connor, of Elkins, W. Va., for plaintiff. 

Talbott & Hoover, of Elkins, W. Va., for defendant Davis Trust Co. 

McCuintic, D. J. The bill in this case was filed on the 13th day of November, 
1923, in the Distict Court for the Northern District of West Virginia, at Elkins. 
Jurisdiction was given to this court by reason of the diversity of citizenship of the 
parties 

The defendants W. J. Gephart and J. T. Gephart, Jr., trading under the firm 
name or style of W. J. & J. T. Gephart, entered into a contract with the state of 
West Virginia, acting through a state corporation called the State Road Commis- 
sion, to construct a certain piece of road known as the Elkins-Bellington road, 
Project No, 3032, and approximately 45,408 feet in length, according to the terms of 
a certain contract fully and completely set out in the bill. The aggregate unit price 
for such work was $274,000.60, exclusive of extras, damages, etc. The contract 
made the standard specifications of the West Virginia State Road Commission a 
part thereof. These specifications included therein section 59, as copied in the bill. 

This section 59 related to the annulment of the contract, in the event that the 
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contractor failed to do the things therein set out. The manner of such annulment 
is fully set out in the contract, and the manner in which said road commission can 
take over the work is likewise set out therein. It would seem that such requirements 
were fully and completely complied with, and that the State Road Commission did 
take over, or take away from the contractors, the further completion of the work, 
upon the failure of such contractors to comply with various provisions of the con- 
a The clause in section 59 of the specifications, which is specially apropos 
ere, is: 

“To procure or use any or all materials and equipment on the ground as may 
be suitable and acceptable, and may enter into an agreement for the completion of 
said contract, according to the terms and provisions thereof, and use such other 
methods as in their opinion shall be required for the completion of said contract, in 
an acceptable manner.” 

The road commission turned over to the Maryland Casualty Company, plain- 
tiff (surety on the bond of the contractors), all such material and equipment as was 
on the ground and being used in the construction of said road, and the plaintiff 
was proceeding with the construction and finishing thereof, when the difficulty here- 
in referred to arose. Section 25 of chapter 112 of the Acts of the Legislature of 
1921 provides, among other things, as follows: 

“When the commission is about to construct, reconstruct or improve any road 
or highway, it shall file with the clerk of the county court, or of the municipality, 
as the case may be, in which such road lies, a certified copy of plans and specifica- 
tions therefor, and a notice that said commission is about to enter upon and proceed 
with the work in question, If the said work is to be done, or the materials there- 
for are to be furnished by contract, the commission shall thereupon advertise for at 
least four weeks in two newspapers, of opposite politics, if there be such, but if not 
then in one newspaper, published in each county or municipality in which the road 
lies, and for one week in at least one daily newspaper published in the city of 
Charleston, and in such other journals or magazines as may to the commission seem 
advisable, for sealed proposals for the construction or other improvement of said 
road, and for the furnishing of materials required therefor, accurately describing 
the same, and stating the time and place for opening said proposals.” 

From the allegations and proof in this case, it seems that such plans and speci- 
fications and such notices were duly filed in the office of the clerk of the county 
court of Randolph county, being the county wherein said road was to be constructed, 
and such specifications contained said section 59; and it further appears that the 
advertisements were had, as required by law, and that on the said 8th day of Feb- 
ruary, 1922, such contract was awarded to the defendants Gephart, and that they 
proceeded with the construction of said road and provided material and equipment 
therefor. It further appears in this case that by a contract entered into on the 
29th day of July, 1922, and recorded in the office of the clerk of the county court of 
said Randolph county on the 3lst day of July, 1922, the defendants Gephart con- 
veyed to the defendant Davis Trust Company a certain lot of equipment, including 
an Erie shovel and various other things set out in such contract. 

It further appears, by another contract entered into between the same parties, 
dated on the 7th day of September, 1922, the Gepharts conveyed to the trust com- 
pany certain equipment used on this road in the county of Randolph. It should be 
stated that there were certain other properties in other counties in the state, also 
included in such alleged bills of sale, and the consideration set out in one was the 
sum of $10,000, and in the other the sum of $8,500. Said September contract was 
likewise recorded on September 7, 1922, in the office of the clerk of the county court 
of Randolph county. It further appears that on the 25th day of April, 1923, an- 
other alleged bill of sale was made by said Gepharts to the said trust company, con- 
veying all the property so located in Randolph county, and used upon said road, for 
the alleged price of $23,500, and apparently including all the property conveyed by 
said two contracts. This last contract appears to have been recorded in the office 
of the clerk of the county court of Randolph county on the 20th day of November, 
1923, and after the said road commission had taken over and was finishing the said 
work under the said contract. 

From the pleadings and proof, it appears that these alleged sales were in fact 
chattel mortgages, to secure the loan of certain sums of money, and there appears 
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to be due the trust company, from the Gepharts, about $26,000, and the trust com- 
pany claimed security upon all this equipment and the various other articles set out 
in the said three contracts to secure payment thereof. While certain sums were paid 
nominally as rentals upon said amounts due from Gepharts to the trust company, yet 
it is admitted that such payments are really interest. 

The plaintiff claims that, by reason of the specific lanuage quoted from section 
59 of the specifications and made a part of the Gephart contract, it has the right 
to the user of the equipment on the ground as may be suitable and acceptable to 
finish said road contract, without any liability to the trust company. The trust com- 
pany claims that it has a lien, and by reason of the chattel mortgages the right to 
take immediate possession of all the materials set out in its various contracts with 
the Gepharts, and have the same treated in such manner as the laws of West Vir- 
ginia provide, in order to collect the various amounts due it from the Gepharts. 
The trust company claims that, under the recording statutes of West Virginia, it 
has a prior lien thereon, superior to the claim of the road commission. 

It is claimed by the plaintiff, and incidentally by the road commission, that the 
filing of plans and specifications, including the said section 59, and the various 
other things done in connection therewith, in the office of the clerk of the county 
court of Randolph county, before the date of the contact and before the advertise- 
ment, which was had some time prior to the date of the first contract between Gep- 
harts and the trust company, gives to the road commission, and to any one working 
under it, for the purpose of finishing the road provided for therein, the right to 
take, appropriate, and use any and all materials and equipment on the ground that 
may be suitable and acceptable therefor. The question before me applies alone to 
the right of the user of such equipment. 

It seems that the proper definition of the word “equipment,” as used here, 
should include all the tools and machinery, of every kind and class, that were on 
the ground at the time the road commission took the contract over, and which may 
by such commission be regarded as suitable and acceptable for the purpose of fin- 
ishing the particular road under contract. On behalf of the plaintiff it is claimed 
that it was the intention of the Legislature of West Virginia, by the road law, when 
it ordered all such specifications filed in the office of the clerk of the county court, 
to provide that the whole world should take notice of the rights of the commission 
under any contract entered into, for the construction of the particular road mentioned 
in such plans and s»ecifications so filed, and that every one dealing with such con- 
tractor, relative to such road project, or any of the material, or tools, or machinery, 
used thereon, dealt with him with. full notice of the rights, duties, and powers of 
the commission. 

It is also claimed that the fact that such road was being constructed by the 
State Road Commission of itself gave notice to every one of such section of the 
statute, and all the things that would follow therefrom, and that the acceptance by 
said commission of a bid thereon, and the entering into a contract with the bidder, 
was based upon such specifications, and the fact that the law required them to be 
filed, and that they were notice to any one so dealing with such contractor. The 
trust company claims that the recording statute (section 5, chapter 74 of the Code 
of West Virginia) absolutely governs in this matter. That section provides: 

All deeds, deeds of trust or mortgages, “conveying real estate or goods and 
chattels, shall be void as to creditors and subsequent purchasers for valuable con- 
sideration without notice, until and except from the tmie that it is duly admitted 
to record in the county wherein the property embraced in such contract or deed 
may be.” 

This section was enacted long before the road law as set out in the Acts of 1921 
by the Legislature of West Virginia. It is proper to say that the people of the 
state of West Virginia, by the amendment submitted by the Legislature of 1919, did 
at the November election of 1920 adopt the plan therein set out for the issuance of 
$50,000,000 worth of bonds for the purpose of entering into a state road construc- 
tion in the state of West Virginia, and that the Legislature of 1921, in pursuance of 
such mandate, did enact chapter 112 of the Acts of that year, and that the state did 
enter upon such road projects as were permitted under such amendment to the Con- 
stitution and such legislation; that literally hundreds of contracts have been let for 
the construction of various pieces of roads in the various counties of the state, and 
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nothining done in the state of West Virginia since it became a state has been so 
widely advertised and widely commented on as this road question, and the contracts 
made under such authority. 

In my opinion the act of the Legislature called chapter 112 should be liberally 
construed, for the purpose of aiding and assisting the carrying out of this declared 
policy of the sovereign state. I am further of opinion that the commission, and the 
person building this road under its direction and authority, are entitled, under the 
circumstances of this particular case, to the use, without liability for damages, of 
such equipment for the purpose of completing the said project in Randolph county. 

I am further of the opinion that this is a case of irreparable damage, by reason 
of the fact that there are many thousand dollars worth of material now upon the 
location of such road project, and that if this material is not used at once, it will 
greatly deteriorate in value; that the grave difficulty of getting any other machinery 
or equipment to finish such contract before the bad weather of winter is almost in- 
surmountable. I am further of opinion that the public—that is, the people living on 
or near this road—would be necessarily damaged in every way imaginable, for many, 
many months, if this road is not completed at once, which it appears, from the 
pleadings and proof in this case, can only be done by the use of the equipment now 
on such road location. 

There were many other questions argued in this case as grounds for a tempo- 
rary injunction, but by reason of the pressure of work in my court, and the fact 
that there are hundreds of witnesses and persons charged with crime in attendance 
thereon, I have not now time to examine the same. 

The temporary injunction will be granted as prayed for by the nlaintiff in this 


cause. 
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MISCELLANEOUS. 


MICHIGAN MUT. WINDSTORM CO. v. GOODRICH. (No. 53.) 
(Supreme Court of Michigan. Jan. 7, 1924.) 
196 Northwestern Reporter, 612. 


i. INSURANCE—STATUTE MAKING ASSESSMENTS PRIMA FACIE EVI- 
DENCE OF REGULARITY APPLICABLE ONLY TO ASSESSMENTS 
BY RECEIVERS. 

Pub. Acts 1873, No. 82, § 17 (Comp. Laws 1915, § 9578), making certain assess- 
ments on members of mutual company prima facie evidence of the regularity and 
correctness of proceedings up to and including the assessment, applies only to as- 
sessments made by receivers appointed by the court. 

(For other cases, see Insurance, Dec. Dig. § 71[2].) 

2. INSU oe — MAKING ASSESSMENTS MINISTERIAL NOT JUDI- 
CIAL ACT 
The making of assessments for a mutual insurance company is a ministerial and 

not a judicial act. 

(For other cases, see Insurance, Dec. Dig. § 195[1].) 

3. INSURANCE—BURDEN ON MUTUAL COMPANY TO SHOW REGU- 
LARITY OF ASSESSMENTS; NO PRESUMPTION OF REGULARITY. 
A mutual insurance company, seeking to collect assessments, has the burden of 

proving that proceedings on which it was based were regular; there being no pre- 

— of legality or regularity. 
(For other cases, see Insurance, Dec. Dig. § 197[4].) 

4. INSURANCE — RESOLUTION LEVYING ASSESSMENT DOES NOT 
CREATE LIABILITY OF MEMBER. 

The mere passage of a resolution levying an assessment for a mutual insurance 
company does not create a liability on the part of a member 

(For other cases, see Insurance, Dec. Dig. § 195[1].) 

5. INSURANCE — BURDEN OF PROVING FRAUD IN ASSESSMENT. ON 
MEMBER ASSERTING. 

The burden of proving fraud in an assessment by mutual insurance is upon the 
member asserting it. 

(For other cases, see Insurance, Dec. Dig. § 197[4].) 

6. INSURANCE—ASSESSMENTS MUST BE REASONABLE, BUT ALLOW- 
ANCES MAY BE MADE FOR EXPENSES OF, AND FAILURE IN, 
COLLECTION. 

Though reasonable limits must not be disregarded in making assessment for 
mutual insurance companies, allowances may be made for expenses of collecting 
and probable failures in collection and the like. 

(For other cases, see Insurance, Dec. Dig. § 193[1].) 

7. INSURANCE—ASSESSMENT TO CREATE SURPLUS OR PAY ANTI- 
CIPATED LOSSES UNAUTHORIZED; “LOSSES AND EXPENSES.” 
Under the articles of association of a mutual insurance company, authorizing 

assessments “to defray losses and expenses,” an assessment to create a surplus or 

to pay anticipated losses is unauthorized. 

(For other cases, see Insurance, Dec. Dig. § 191.) 


&. aah a ASSESSMENT HELD WITHOUT REASONABLE LIMITS 

AND 

An assessment of a mutual insurance company of 30 cents per $100 of insurance, 
when approximately 10 cents per $100 would have been sufficient to defray the losses 
and expenses of the company, is without all reasonable limits, and absolutely void. 

(For other cases, see Insurance, Dec. Dig. § 193[1].) 

9. INSURANCE — REASONABLENESS OF ASSESSMENT FOR MUTUAL 

COMPANY HELD QUESTION OF LAW. 

In action by a mutual insurance company to collect an assessment, where evi- 
dence relative to the basis of the assessment is undisputed, whether the amount of 
assessment is within reasonable limits is a question of law. 

(For other cases, see Insurance, Dec. Dig. § 197[5].) 
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10. INSURANCE — ASSESSMENT; INSTRUCTION THAT ASSESSMENT 
TO PAY LOSSES, EXPENSES, AND CREATE SURPLUS WAS VALID 
HELD NOT WARRANTED BY EVIDENCE. 

In an action by a mutual insurance company to collect an assessment of 30 cents 
per $100 of insurance, where the evidence disclosed that a 10-cent assessment would 
have been sufficient to have paid losses and expenses due at the time of assessment, 
and that the 30-cent assessment was made for the purpose of paying outstanding 
notes and create a surplus to take care of anticipated losses, would have justified a 
directed verdict for defendant, and an instruction that the assessment was valid as a 
matter of law was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 197[5].) 


11. INSURANCE — VALIDITY OF AN ASSESSMENT MUST BE DETER- 
MINED AS OF THE TIME OF THE LEVY. 
The validity of an assessment must be determined as of the time of the levy 
(For other cases, see Insurance, Dec. Dig. § 193[1].) 


Error to Circuit Court, Eaton County; Clement J. Smith, Judge. 
Action by the Michigan Mutual Windstorm Company against Savy C. Goodrich 
Judgment for plaintiff, and defendant brings error. Reversed, and new trial granted 


Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fellows, 
and Wiest, JJ. 

Rosslyn L. Sowers, of Charlotte, for appellant. 

Philip T. Colgrove, of Hastings, for appellee. 


SuHarpe, J. Plaintiff, Michigan Mutual Windstrom Company, is a mutual insur 
ance company, organized under laws of this state, doing the class of business indi 
cated by its name. The total insurance in force was $247,000,000. Defendant was a 
member, having policies aggregating $7,200. January 19, 1921, an assessment of 30 
cents on each $100 of insurance was ordered. Due notice of assessment was given 
about February 3d. Members had 30 days in which to pay. The amount of defend- 
ant’s assessment was $21.60. He did not pay. He was sued in justice’s court. The 
cause was appealed to the circuit court, where a verdict was directed for plaintiff 
for the full amount of the assessment and judgment entered thereon. Defendant 
brings error. 

The defense was and is that the assessment was not made to defray losses and 
expenses of the company, but to create a surplus, and that it was grossly excessive, 
and void. The articles of association and the by-laws in force in January, 1921, were 
not put in evidence at the trial, though brief excerpts from them appear to have 
been read into the record. The total of losses and expenses of the plaintiff on the 
day the assessment was ordered is not shown. The plaintiff was then obligated on 
notes for money borrowed to pay losses and expenses in an amount approximating 
$220,000, which it determined to pay. It is said that the amount of cash on hand 
December 31, 1920, was $12,557.- There is some evidence that the purpose of plain- 
tiff in ordering the assessment was to provide funds to pay the notes, the then losses 
and expenses, if any, and to pay anticipated losses for the year 1921. A witness, 
said to be plaintiff's bookkeeper, testified that on March 4, 1921, the ‘earned pre- 
mium” on policies of insurance then in force was 10 cents, or one-third of the as- 
sessment ordered on January 19, 1921. We quote: 

“Q. Then, figuring out really what, Mr. Goodrich, if you had been paying the 
losses on March 4th, at that time, it would have shown the assessment based on the 
losses when you call earned premiums you mean losses at that time and expenses 
incurred, would have been approximately 10 cents? A. Yes, sir. * * 

“Q. Would you tell us the amount of the assessment that was ‘ieee against 
Mr. Goodrich? <A. $21.60. 

“Q. Seven dollars and twenty cents would have amounted to a 10-cent assess- 
ment? A. Yes, sir. 

“Q. That would have been practically the amount of his assessment, the earned 
premium on the 4th of March, or 30 days after that notice was given? A. Yes, sir. 

“Q. Ten cents would have taken care of that? A. Yes, sir. 

“Q. And 20 cents would have taken care of it for the entire year, which would 
have been $14.40? A. Yes, sir.” 

At the end of the year 1921, plaintiff, from collections of such assessment and 
from cash on hand December 31, 1920, after payment of all losses and expenses, 
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had a cash surplus of nearly $237,000. We quote what is said to be the provision 
of the articles of association respecting assessments: 

“Members shall be subject to ratable assessments, based on the amount of in- 
surance, to defray losses and expenses of the company.’ 

[1-9] The statute (section 17, Act No. 82, Public Acts of 1873 [2 Comp. Laws 
1915, § 9578]), making certain assessments prima facie evidence of the regularity 
and correctness of all proceedings up to ene including the assessment, discussed in 
Wardle v. Townsend, 75 Mich. 385, 42 N. W. 950, 4 L. R. A. 511, applied only to 
assessments made by. receivers appointed by the court. We recognize the general 
rule of law that in making the assessment the plaintiff acted in a ministerial and not 
a judicial capacity, that there is no presumption in favor of the legality or regu- 
larity of its assessment, and that plaintiff has the burden of proving that the pro- 
ceedings on which the assessment is based were regular. 19 R. C. L. 1261; Wardle 
v. Townsend, supra; Pacific Mutual Ins. Co. v. Guse, 49 Mo. 329, 8 Am. Rep. 132; 
Bacon on Life & Accident Ins. (4th Ed.) 1097; Miles v. Mutual Res. Fund Life 
Asso., 108 Wis. 421, 84 N. W. 159. The mere passage of a resolution levying an 
assessment does not of itself create any liability. Joyce on Ins. (2d. Ed.) 2432. It 
was upon the plaintiff to show that the assessment was “to defray losses and ex- 
penses of the company.” But, if defendant relies upon fraud in levying the assess- 
ment, he has the burden of proving the fraud. Joyce on Ins. (2d Ed.) 2450; Rosen- 
berger v.. Wash. Mutual Fire Ins. Co., 87 Pa. 207. Defendant and other members 
might have been assessed to defray losses and expenses of the company which 
would include the amount due on the notes. Plaintiff was not confined to an exact 
amount. Reasonable allowance may be made for expense of collecting, for probable 
failures in collection, and the like. . But reasonable limits must not be disregarded. 
Pencille v. State Farmers’ Mut., etc., Co., 74 Minn. 67, 76 N. W. 1026, 73 Am. St. 
Rep. 326; Joyce on Ins, (2d Ed.) 2433. And under the quoted right to assess to pay 
losses and expenses, plaintiff may not assess to create a surplus or to pay anticipated 
losses. Bacon on Life & Accident Ins. (4th Ed.) 1099; Detroit Manufacturers’ Mut. 
Fire Ins. Co. v. Merrill, 101 Mich. 393, 59 N. W. 661. If, when the assessment of 
30 cents per hundred was ordered, approximately 10 cents per hundred was sufficient 
_ to defray the losses and expenses of the company, the assessment is without all rea- 
sonable limits and is absolutely void. Sec Pencille v. State Farmers’ Mut., etc., Co., 
supra; Farmers’ Mutual, etc., Co. v. Knight, 162 Ill. 470, 44 N. E. 834. Such evi- 
dence as there is relative to the basis of the assessment being undisputed, whether 
the —— of the assessment was within reasonable limits was a question of law. 
7 A. L. R. 187; 7 Words and Phrases, 5977 

[10] The court erred in instructing the jury that as a matter of law the assess- 
ment was valid and levied to defray losses and expenses of the company. The re- 
cord before us would sustain a verdict directed for defendant. As to plaintiff’s 
right to reassess, see, Ionia, etc., Ins. Co. v. Circuit Judge, 100 Mich. 606, 59 N. W. 
250, 32 L. R. A. 481, and to collect pro rata share of losses and expenses in case of 
cancellation, see Patron’s Mut. Fire Ins. Co. v. Butler, 193 Mich. 648, 160 N. W. 
402. Counsel for plaintiff says in his brief: 

“While it is true that 10 cents should have been sufficient perhaps if he had sur- 
rendered his policy om March 3lst [4th?], to have squared the defendant with the 
company, he failed and neglected to do this. When suit was commenced against 
him, September 26th of the same year 20 cents would have been earned by the com- 

[11] If defendant’s policies had been properly canceled on March 4, 1921, he 
would have been indebted to the company in the sum of $7.20, a rate of 10 cents per 
hundred, and, had the policies been so canceled on September 26, 1921, the amount 
would have been $14.40, a rate of 20 cents per hundred. But that is not this case. 
This case is planted on the assessment of January 19, 1921, and the validity of the 
assessment must be determined as of that time. 

Judgment reversed, with costs to defendant, and a new trial granted. 


k6——-Vol. LXII. 
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HAYWARD vy. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIM- 
ITED, OF LONDON, ENGLAND. (No. 18018.) , 


(St. Louis Court of Appeals. anes Jan 8, 1924. Rehearing Denied Jan. 26, 
1924.) 


257 Southwestern Reporter, 1083. 


1. INSURANCE — WHETHER INTOXICATING LIQUOR COVERED BY 
ear INSURANCE POLICY WAS IN FACT STOLEN HELD FOR 
JURY. ; 

In an action on theft insurance policy to recover for the loss of intoxicating liq- 
uors stolen from plaintiff’s residence, whether the liquor was in fact stolen held for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE—INSURER’S LIABILITY FOR STOLEN INTOXICATING 
LIQUORS HELD DEPENDENT ON LAWFUL AND NOT ON ILLICIT 
MARKET. 

In an action on a theft insurance policy covering intoxicating liquors, the policy 
being written before the national prohibition law took effect and the loss occurring 
thereafter, and the policy providing that the measure of liability for loss should be 
the actual cash value of the property at the time of the loss, the market value of the 
liquor on the one lawful market consisting of sales under government permit was 
to be considered, and not the secret price paid by law violators, and hence evidence 
of the value of the liquor stolen on the bootleggers’ market was inadmissible. 

(For other cases. see Insurance, Dec. Dig. §, 499.) 

Appeal from St. Louis Circuit Court; Benjamin Klene. Judge. 

Action by Harry E. Hayward against the Employers’ Liability Assurance Cor- 
poration. Limited, of London, England. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded. 


A. & J. F. Lee and Joseph Renard, all of St. Louis, for appellant. 
Nagel & Kirby and Milton R. Stahl, all of St. Louis, for respondent. 


Dauss, J. This is a suit upon a policy of theft insurance to recover for the 
loss of certain liquors alleged to have been stolen from the residence of plaintiff. 
The cause was tried to a jury with a verdict for plaintiff in the sum of $500. the 
amount named in the policy, together with $47.50 interest; “damages, for vexatious 
refusal to pay, $00.00; attorney's fees, $100.00’—total, $647.50. Defendant brings 
the case here on appeal. 

The evidence shows, and indeed it is conceded, that plaintiff had a policy of 
burglary and theft insurance with defendant insurance company at the time the loss 
is alleged to have taken place. The terms of this policy comprehended intoxicating 
liquors, and ran from June 19, 1919, to June 19, 1920, covering the residence of the 
plaintiff at 5154 Waterman avenue, St. Louis. The policy provided that in case of 
loss the measure of liability was to be the actual cash value of the property at the 
time of the loss. According to plaintiff's testimony he acquired the liquors, the loss 
of which is here involved, prior to January 17, 1920, when prohibition became ef- 
fective; that up until the effective date of prohibition these liquors were stored in 
cellars or vaults of the Racket Club and the St. Louis Country Club, two social 
organizations, the one within and the other near the city of St. Louis. Plaintiff 
says that about January 15, 1920, he was notified by the two clubs that because of 
the prohibition laws, all liquors had to be removed, and he thereupon removed his 
store of liquors to his residence at 5154 Waterman avenue, this city. This removal 
took place about January 17, 1920. At the time the liquors were removed the clubs 
made an inventory and placed a list of the different liquors with each lot. These 
lists plaintiff checked over to determine if he had received all of his liquors and 
found them to be correct. When the liquors reached his residence, they were placed 
in two closets upstairs and in a locked storeroom in the basement. No one had 
access to the locker or closets except the plaintiff, his sister and his two servants; 
both of the servants having died before the time of the trial. On March 30, 1920, 
about ten weeks after the liquors were stored in plaintiff’s residence at 5154 Water- 
man avenue, he moved to 5843 Waterman avenue. On that occasion it was dis- 
covered that some of the liquor had been stolen or taken away. Plaintiff ascer- 
tained that a case of gin had been broken into and that ten bottles from the case had 
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been removed. On the next day plaintiff carefully checked up the liquors with the 
lists which had accompanied same when it was delivered from the clubs to his resi- 
dence, and found that one case of Steinwender’s Green Label Bourbon whisky, ten 
bottles of Gordon gin, four bottles of Bicardi rum, and three bottles of Tom gin 
had been taken. Plaintiff testified that between January 15 and March 30, 1920, he 
had consumed none of the liquor, nor that his sister or any one else with his per- 
mission had taken any of same. Plaintiff notified the police and made out proof of 
loss, as required by the policy sued upon. The defendant declined to pay the claim 
and insisted on a settlement on the basis of the original cost of the liquor before 
prohibition. 

[1] There is no point made on the pleadings. Appellant insists that its de- 
murrer to the evidence should have been sustained because plaintiff failed to estab- 
lish that the loss of the liquor which he claimed disappeared was occasioned by its 
felonious abstraction from the interior of plaintiff’s house. In other words, that 
there was not sufficient evidence of the theft of the liquors to take the case to a 
jury. The evidence, we think, is ample to justify the submission of that issue to a 
jury. The evidence tended to show that the liquors were removed from the two 
social clubs to the residence of plaintiff about January 17, 1920. A. list of the arti- 
cles accompanied the lot, and this list was checked by plaintiff. On redirect ex- 
amination. the following appears in plaintiff’s testimony in this particular: 

“Q. Can you state positively that all this liquor was moved to your home 5154 
Waterman avenue prior to January 17, 1920? A. Yes. 

“Q, You can? A. Yes.” 

The liquor was then stored by him in two closets upstairs and the remainder in 
a locked storeroom in the basement and kept secure from outsiders. Subsequently, 
on March 30, 1920, the loss in the basement was discovered, and it was also dis- 
covered that a case of gin in the basement had been broken into, and a check by 
plaintiff of his liquors showed the loss as charged. 

Appellant on this point relies upon cases which are to the effect that where 
property merely disappears and there is no evidence beyond the mere fact that same 
has disappeared, it may be deemed just as likely that the property was lost or mis- 
placed as that it was stolen, and that in such case there is not sufficient evidence 
of theft to take the case to a jury; the inference that the property may have been 
misplaced or lost being just as strong as the inference that same had been stolen. 
These cases are of no influence here, we think. We have examined these cases, and 
all involve the loss of jewelry or personal property of a character which could very 
easily be accidentally misplaced or lost, such as watches, rings, bracelets, etc. The 
property here is of bulk and proportion that could not easily be lost or misplaced. 
We think the evidence here is enough to show circumstances sufficient to raise the 
inference that the liquors were stolen. The policy under consideration does not 
contain the provision that the insured must produce direct evidence or proof of theft, 
and the evidence undoubtedly shows a loss of the liquors and, indeed. that one box 
was actually broken into, and all the circumstances surrounding the loss, we think, 
support the inference of theft. Some contention is made by appellant that the proof 
shows that the whisky was stolen from the basement, if stolen at all, and that there 
is no proof that the Steinwender brand and some others were kept in the basement. 
We do not think that this is of any consequence in the case as the plaintiff testified, 
and seemingly with real candor, that he was not certain as to just where the dif- 
ferent brands were kept, but that he had consumed none of the liquors whether kept 
upstairs or downstairs, and that a check of the whole amount of the liquor showed 
the loss as indicated in his testimony. 

It is next insisted that the court erred in allowing plaintiff to introduce evi- 
dence to show the fictitious and unlawful value of the liquor at the time of its dis- 
appearance and in refusing defendant’s instruction involving the national prohibition 
act. The theory advanced below, as we understand it, was the intoxicating liq- 
uors included in this suit had no value at all by reason of the Eighteenth Amend- 
ment to the federal Constitution and legislation pursuant thereto. But it is now 
insisted that the value of such liquor in any event is the price which must be ob- 
tained lawfully for such liquor in a sale to wholesalers under governmental reg- 
ulations and under a permit from the government. Appellant complains that testi- 
mony was admitted to show the fictitious and unlawful price upon these liquors 
upon the theory that such was the “bootlegger’s” price, and since plaintiff could not 
replace such liquors without being guilty of a crime against the laws of the land, 
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that such price may not be considered, and that a recovery could be had only for 
the value of the liquors when lawfully sold by a person having a government per- 
mit for such sale. The policy provided that in case of theft the insurance company 
should be liable for the actual cash value of the property at the time of the loss of 
same. 

Let, us first examine the question as to whether the liquors had any value at all 
at the time of the theft. In Street v. Lincoln Safe Deposit Co.. 254 U. S. 88, 41 
Sup. Ct. 31, 65 L. Ed. 151, 10 A. L. R. 1548, the Supreme Court of the United States 
ruled that intoxicating liquors lawfully obtained prior to the effective date of na- 
tional prohibition, and which were stored in a public warehouse or kept for con- 
sumption by the owner and his family or bona fide guests only, could be lawfully 
kept by the owner thereof after the national prohibition act became effective, and 
that the owner could lawfully transport such liquors from the place of storage to 
his home under permit from the government. 

In Chicago Bonding & Insurance Co. v. Oliner, 139 Md. 408, 115 Atl. 592, 18 
A. L. R. 1081, a case in which the owner of liquors sued upon an insurance policy 
for the loss of intoxicating liquors by theft, the court held that though a dealing 
in the article is prohibited by the government, this does not show that the article 
has no value. 

The question as to whether liquor has a value since prohibition became effective 
was recently passed upon by the Kansas City Court of Appeals in Murphy v. St. 
Joseph Transfer Co., 235 S. W. 138. That case was a suit against a warehouseman 
for failure to deliver plaintiff’s liquors which he had stored in the warehouse, the 
liquors having become lost during the period .when prohibition was effective. That 
court, in discussing defendant’s position, states that the defendant urges the point 
that the liquors involved in the suit had no market value for beverage purposes and 
had no value for any other purposes. Answering that contention, the court said: 

“This argument is neither conclusive nor convincing, for the reason that the 
laws and regulations above quoted apply exclusively to the sale of intoxicating liq- 
uors for beverage purposes. The record shows that the liquor in question was law- 
fully acquired, and it is a rule of law that liquors so acquired and kept are as much 
surrounded and protected by the laws affecting property rights as any other prop- 
erty.” 

_ We think there can be no question but that the liquors at the time of the al- 
leged loss possessed a value. , 

Proceeding now to appellant's theory that the liquor had no value beyond the 
sale value on government permit: The instruction submitted upon this hypothesis 
is defectively drawn, but the serious question arises on the question of the admis- 
sion of evidence. The market, that is, the lawful market, for liquors has been 
much restricted and regulated by the government. It is true, property may not 
have a market value, yet a recovery may be had of substantial damages when such 
property is destroyed or damaged under circumstances invading the rights of the 
owner. Such are the following cases cited by respondent: Railroad v. Stanfortl, 
12 Kan. 354, 15 Am. Rep. 362; Southern Express Co. v. Owens, 146 Ala. 412, 41 
South. 752, 8 L. R. A. (N. S.) 369, 119 Am. St. Rep. 41, 9 Ann. Cas. 1143; Johns- 
ton v. Farmers’ Fire Ins. Co., 106 Mich. 96, 64 N. W. 5; Milwaukee Trust Co. v. 
Milwaukee, 151 Wis. 224, 138 N. W. 707. 

[2] But that is not our case. We have a market value in so far as the law al- 
lows the market to remain open for liquors. In the instant case the liquors were 
stolen when the market value of same had been destroyed for beverage purposes. 
Liquor, however, could still be used by plaintiff as a beverage, and lawfully so. 
Plaintiff's witnesses gave to the jury their estimate of what the whisky could be 
sold for at “bootleggers’” prices. Plaintiff's expert witness on value was permit- 
ted over the objection of defendant to testify that the whisky was worth $180 a case 
on the “‘bootleggers’” miarket; that the ten bottles of gin were worth $200, etc. 
Other witnesses gave similar testimony. It was shown and undisputed that the 
whisky on the lawful market under permit of the government was worth $30 per 
case, so that the court allowed evidence of an unlawful liquor traffic price to enter 
into the basis by which the “cash value” of this liquor was to be determined. What 
plaintiff was entitled to under the policy was the value of the liquor represented by 
money. This means what the liquor could be made to represent in money in the 
open market, if there was an open market. There was but one market, and that was 
the lawful market; the other so-called “market” is one resting in crime and is un- 





Misc. | Hannah v. American Live Stock Ins. Co. 883 


lawful and is not to be considered as a basis of recovery. When we speak of value, 
we imply a transaction in the open, lawful market: It does not embrace the secret 
price paid by law violators. It is not difficult to contemplate that the seller in such 
illicit transactions really collects for the hazards of prosecution in the event he is 
ensnared in the meshes of the law. The seller charges for the element of chance 
he takes of being fined or imprisoned. This element does not find place in the open 
lawful market and has no place here. The competent evidence of the cash value 
of the lost liquors is far under the verdict of the jury. Plaintiff's evidence of the 
“bootlegging” value ranged from $249 to $520 for the lot stolen. The original cost 
of the liquors to plaintiff was about $90. According to the only testimony on the 
question of the value, lawful value, of said liquors at the time of its disappearance 
if sold by a person ‘possessing a government permit, with tax and other charges, it 
would have had a cash value of less than one-half the amount represented by the 
verdict. The verdict shows conclusively that the jury took the “bootlegging” value 
as the basis of their estimate of value. The court committed reversible error in our 
opinion in admitting this evidence. The evidence of value should have been con- 
fined to the value that could have been obtained for the liquors in the lawful open 
market under the eye and countenance of the government, had plaintiff under per- 
mit sold same, and not the price prevailing in forbidden subterranean channels, 

We have examined the case of Insurance Co. v. Oliner, supra, wherein the Court 
of Appeals of Maryland uses language which might be construed to mean that a 
different view is there entertained of this question. If that decision is susceptible 
to such construction, to wit, that the price on the forbidden market is now the 
measure of the value of liquors, then we decline to follow it. 

This same question seems to have been in the case of Murphy v. St. Joseph 
Transfer Co., 235 S. W. 138; but the Kansas City Court of Appeals did not find it 
necessary to rule on the proposition, so it seems that we have no authority in the 
state to guide us in the problem. 

[3] Complaint is also made of instruction D (referred to in appellant's brief 
as instruction E). This instruction is as follows: 

“The court instructs you that if you find and believe from the evidence that 
any part of the liquor sued for in this case was consumed by either of the plaintiffs, 
or consumed by any other person with the permission of either of them, and that 
the plaintiffs have forgotten that such part of said liquor was consumed by either 
of them, or by such permission, then, even if you find a verdict for the plaintiffs. 
you cannot include therein anything for the value of such part of the liquor sued 
for so consumed.” 

This instruction was properly refused. There is no evidence in the record 
upon which to base this instruction. On the contrary, plaintiff testified positively 
that no part of the liquor had been consumed between January 15 and March 20, 
1920. In addition to this, the question of theft was fully and completely submitted 
to the jury in other instructions given. There are other questions raised which fall 
out of the case under the view taken above. 

For the reasons above set out, the judgment is reversed, and the cause re- 
manded. 

Allen, P. J., and Becker, J., concur. 


Ee 


HANNAH v. AMERICAN LIVE STOCK INS. CO. (No. 22652.) 
(Supreme Court of Nebraska. February 13, 1924.) 
197 Northwestern Reporter, 404. 
(Syllabus by the Court.) 


3. INSURANCE—LIVE STOCK INSURANCE COMPANY HELD TO HAVE 
WAIVED FORFEITURE. 


A live stock insurance company, in response to a notice by telephone. that an 
insured animal was ailing, sent veterinarians to take charge of the animal, who ex- 
amined it, operated upon it, and continued to visit and treat it until its death about 
a month and a half later. Held to have thereby waived a right to declare a for- 
feiture under the policy on account of failure to notify by telegram on first appear- 
ance of sickness or disease. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 
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4. INSURANCE—REMOVAL OF INSURED CHATTELS FROM PREMISES 
HELD NOT TO INVALIDATE INSURANCE, WHEN BREACH NOT 
EXISTING AT TIME OF LOSS. 


Under the statutes of Nebraska, the violation of a condition in a policy of in- 
surance on live stock, by the removal of insured chattels from premises of owner, 
does not invalidate the insurance, unless such breach of contract shall exist at the 
time of the loss and contribute to the loss. Comp. St. 1922, § 7787. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


Appeal from District Court, Seward County; Corcoran, Judge. 
Action by Will Hannah against the American Live Stock Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Kennedy, Holland, De Lacy & McLaughlin, of Omaha, for appellant. 

Thomas, Vail & Stoner, of Seward, for appellee. 

Heard before Morrissey, C. J., Letton, Rose, and Good, JJ., and Eldred and 
Redick, D. JJ. 

Exprep, D. J. This action was instituted by plaintiff to recover of defendant 
for the loss of a registered sow described as “Big Mary,” under a policy of insur- 
ance issued by the defendant on payment of a premium of $150, insuring the prop- 
erty in question against loss by death in the sum of $1,000. Plaintiff in the court 
below recovered judgment in the sum of $1,116.45, and defendant appeals. 

The policy by its terms makes the application for insurance a part of the policy. 
The policy provides that the defendant will not be liable for the loss of any hogs, 
covered by the policy, taken from the premises where they were kept when appli- 
cation was made. The application provides: That insured property was kept on 
farm of assured in Seward county, Nebraska. that assured should notify the 
American Live Stock Insurance Company at its home office in Omaha, Nebraska, by 
telegram at the company’s expense at first appearance of sickness or disease among 
his hogs, beginning on the day the application has been taken, and the company 
would not be liable for any hogs taken from the premises without the written con- 
sent of the company. The application also contains the following: 

“This sow is now at the farm of T. W. Haviland, Corning, Iowa, and on Mon- 
day, October 20, she will be taken to the farm of Lynden M. Young, Corning, Iowa, 
to be bred. She will remain there for three weeks, and then will be shipped by ex- 
press to me at Utica, Nebraska, and will then remain on my farm for duration of 
the policy year unless I otherwise advise you. This application signed with the un- 
derstanding that the insurance will go into effect ten days from this date, and will 
cover this sow during transportation from Lowa to my farm in Utica.” 

The policy contains the following indorsement: 

“Privilege granted to ship sow from Corning, Iowa, to Utica, Nebraska, as- 
sured’s home.” 

The application was dated October 17, 1919. At that time the sow was at 
Haviland’s place in Corning, Iowa. The policy was issued October 27, 1919; she 
was then at Young’s place, Corning, lowa, where she stayed until December 8, 1919, 
on which day she was shipped to Scribner, Nebraska, for breeding, and placed on 
premises of one Ferguson; she remained there until February 3, 1920, when she 
was shipped to Utica, Nebraska, and placed on farm of plaintiff. The insured sow 
died March 31, 1920. 

Witness Wessels, of whom plaintiff purchased the animal, testified that the sow 
was in good condition, as far as he could see, at the time he sold her to plaintiff; 
that after that and before shipment from Corning to Scribner she “had a spell of 
lameness in hight hind leg in the foot,” but appeared to be over it when shipped. 
Witness Ferguson, on whose premises the sow was kept while at Scribner, testified 
that while at his place she was lame a week or ten lays, and got all right again; 
that she had an enlarged toe on inside of right hind foot. When she arrived at 
Utica and was placed on the farm of plaintiff, she showed some lameness, and had 
an enlarged toe.. This lameness was at first looked upon as of a trivial character. 
About February 15, 1920, her condition growing more serious, Dr. Trump, a vet- 
erinarian, at request of defendant company, began to treat her. An abscess formed 
between the hock joint and toes, which he opened on the 17th of February. While 
treating her, Dr. Trump observed an old scar on outside of same leg. On February 
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26 Dr. Trump, with Dr. Anderson, chief veterinarian for defendant, amputated the 
enlarged toe. Infection set in and she died March 31, 1920, from toxemia. 

[1] One defense raised by the answer of the defendant is that the insurance was 
forfeited by shipment of insured animal to Scribner, instead of direct to Utica. 
Plaintiff contends that such right of forfeiture, if it ever existed, was waived by 
the acts of the officers and agents of the defendant after knowledge that the sow 
was shipped to Scribner. The reply to the amended answer setting up such waiver 
was filed November 28, 1921, and trial begun on same day. Defendant contends 
that it was prejudiced by the trial proceeding at that time on account of not being 
able to secure the attendance of the veterinarian, Dr. Anderson, as a witness. No 
application for a continuance was made prior to or during trial. The question was 
first raised by motion for a new trial. Defendant knew, at least during trial, if not 
before, what evidence might be material to rebut the evidence offered by plaintiff to 
support the issues raised by the reply. If the testimony of any material witness 
could not be secured at that time, application for a continuance should have been 
seasonably made. 

The next assignment of error relied upon by appellant is that the trial court 
erroneously stated in the hearing of the jury, during the argument of defendant's 
counsel, that there was no evidence that the hog had a fractured leg. Dr. Trump 
was asked: 

“In your history here or your memoranda, I notice this statement, ‘third meta- 
tarsus fractured.’ Is the third metatarsal bone a large bone that extends between 
the hock joint and the phalanges? A. Yes.” 

And plaintiff on cross-examination was asked: 


“Were you present when the veterinarian took a piece of bone out of this ab- 
scess? <A. Yes, sir.” 

This is all of the testimony to which counsel has cited us, and all we have found 
from a search of record that even intimates that there was an injury to the bone. 
This falls short of establishing that the sow had a fractured leg. The remarks 
complained of, if made, were in accord with the evidence, and not subject to criticism. 

[2] With reference to the two assignments of error just referred to, we might 
add that they are not properly substantiated by the record. While there appears to 
have been an affidavit filed with motion for new trial to sustain the contentions of 
appellant, the affidavit has never been preserved in a bill of exceptions, and under a 
well-established rule of practice, cannot be considered by this court. Schmidt v. 
Village of Papillon, 92 Neb. 511, 138 N. W. 725. 

[3] By the terms of the policy the plaintiff agreed to notify the defendant by 
telegram on “first appearance of sickness or disease” of insured hog. Defendant 
contends that, on account of failure to notify by telegram when hog was first ob- 
served to be lame, insurance was forfeited. It can hardly be held under terms of 
the policy that every trivial lameness in an insured animal should be treated as a 
sickness or disease. It seems from the evidence that the lameness was at first con- 
sidered unimportant; however, when it failed to respond to local applications sug- 
gested by Dr. Trump (who afterwards had charge of hog under directions of de- 
fendant), the defendant was notified, not by telegram, but evidently by telephone; the 
defendant acted upon such notice and instructed Dr. Trump to take charge of the 
animal, and from that time on he and Dr. Anderson, chief veterinarian of defendant, 
had charge of the case until death of hog a month and a half later. Defendant, 
with knowledge that the provisions of the policy for notice by telegram had not 
been complied with, acted upon the notice it did receive, had its veterinarians take 
charge of hog, and continued in charge of it and to treat it until its death. By its 
act the defendant waived a strict compliance with the terms of the policy regarding 
notice of sickness, and cannot now rely thereon to defeat recovery by the plaintiff. 
Smith v. People’s Mutual Live Stock Ins. Co., 173 Pa. 15, 33 Atl. 567; Schmidt v. 
Williamsburg City Fire Ins. Co., 95 Neb. 43, 144 N. W. 1044, 51 L. R. A. (N. S.) 
261, and 98 Neb. 151, N. W. 920; Hunt v. State Ins. Co., 66 Neb. 125, 92 N. W. 
921; Home Fire Ins. Co. v. Kuhlman, 58 Neb. 488, 78 N. W. 936, 76 Am. St. 
Rep. 111. 

“Forfeitures are looked upon by the’ courts with ill favor, and will be enforced 
only when the strict letter of the contract requires it; and this rule applies with ful! 
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force to policies of insurance.” Haas v. Mutual Life Ins. Co., 84 Neb. 682, 121 N. 
W. 996, 26 L. R. A. (N..S.) 747, 19 Ann. Cas. 58. 

[4] One of the provisions of the policy relied upon by the defendant is to the 
effect that the company will not be liable for any hogs, covered by the policy, taken 
from the premises where they were kept when the application was made. This pro- 
vision must be construed in harmony with the provisions of the application and in- 
dorsements made on the policy. From the policy and the application, which is a part 
thereof, the logical conclusion is that the policy was intended to cover the insured 
animal while at Corning, Iowa, and while en route from there to Utica ,Nebraska, 
by the usual route, as well as on the premises of plaintiff; that during the time that 
the property was at Scribner, and en route to and from that point, the policy was 
suspended; that when the property was brought to Utica, and placed upon plain- 
tiff's farm, the contract of insurance was reanimated, and again attached to the 
property, unless some extra hazard was incurred by the shipment to Scribner, which 
contributed to the loss. 

In this case the evidence discloses that the insured animal was removed from 
the location where it should have been kept, and taken to Scribner, in violation of 
the provisions of the policy. that the removal was temporary for purposes of breed- 
ing; and that such animal was returned from Scribner and placed upon the premi- 
ses of assured before loss occurred, and without any forfeiture being declared. 

The temporary removal of the insured animal from the premises where, by the 
provisions of the policy, it should have been kept would not invalidate the insurance, 
in the absence of proof that the failure to keep her on the premises of the assured 
existed at the time of the loss and contributed to the loss. Comp. St. 1922, § 7787; 
Security State Bank v. A=tna Ins. Co., 106 Neb.*126, 183 N. W. 93; Home Fire Ins. 
Co. v. Johansen, 59 Neb. 349, 80 N. W. 1047; Johansen v. Home Fire Ins. Co., 54 
Neb. 548, 74 N. W. 866; Waters v. Nebraska: Mutual Ins. Co., 108 Neb. 1, 187 N. W. 
125; 19 Cyc. 741; 4 Joyce, Insurance (2d Ed.) § 2239. This feature of the case 
was fairly submitted to the jury by instruction No. 9, of which no complaint is made. 

There is evidence from which the jury might properly have concluded that the 
death of the insured animal was the outcome of a recurring lameness of long stand- 
ing; possibly the result of an injury received prior to plaintiff's purchase of the 


animal, which left the old scar observed by Dr. Trump while he was treating her. 
This scar was on the same leg in which the recurring lameness at Corning, Scribner 
and Utica was located. It is not apparent from the testimony that she received any 
injury after the execution of the policy, nor that the shipment to Scribner in any 
manner contributed to the loss. 

Complaint is made of instruction No. 4, which states that the defendant is bound 
by “any knowledge shown to have been possessed by any officer or authorized agent 


, 


of the company,” and it is urged that the court does not define what would consti- 
tute an authorized agent. It is true the court does not attempt to do so in that in- 
struction, but we think the subject was fairly covered by instructions Nos. 5 and 6 

Instruction No. 5 is also criticised on account of stating that, in determining 
whether or not any person was the agent of the company, the jury should consider 
whether such person has “assumed to exercise and has been permitted by defendant 
company to exercise such power and authority as would justify a third person in 
believing him to be vested with power and authority of a duly authorized agent,” 
and that the test should be, “Did such action reasonably entitle a third person in 
believing the person to be invested with the power and authority of a duly author- 
ized agent?” While the fore part of the instruction laid down the proposition re- 
ferred to, the instruction went farther than that, and in the same connection sets 
out certain claimed facts in regard to the action of Dr. Anderson which fairly 
meets the test which the defendant claims should be applied to them, and instructs 
the jury that if it finds such facts to be true, and that defendant permitted said Dr. 
Anderson to take charge of its business with plaintiff in respect to said sow and to 
exercise ostensible authority in that behalf, then they must find that the plaintiff was 
justified in regarding the said Dr. Anderson as an agent of the company, and that 
notice and knowedge to him would bind the company. 

[5] Instruction No. 6 likewise submits a statement of certain other claimed 
facts, which under the evidence could only apply to Dr. Anderson, and the jury 
are instructed that, if they find them to be established, it constitutes a waiver by 
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defendant of a breach, if any there was, of the conditions of the policy relied upon 
by defendant. These three instructions should be considered together. Taken as a 
whole, they fairly submit to the jury the question as to the authority of Dr. An- 
derson, as well as the facts which might constitute a waiver on the part of defend- 
ant. The jury could not have been misled thereby. There is no other witness to 
whom the question of authority or want of authority to bind the company might 
apply. Zackery was the secretary of the company, and one of the officers who signed 
the policy. There can be no question about his authority. If any more specific defi- 
nition of the terms used in the instruction was dessired, an instruction covering the 
same should have been drafted and requested. Larsen v. Savidge, 103 Neb. 79, 170 
N. W. 353; 38 Cyc. 1688. 

While the evidence of waiver of the forfeiture, if any there was, on account of 
removal of insured property from premises where it should have been kept, is not 
clear, yet we believe there was sufficient evidence of such waiver to submit the 
question to the jury. Zackery was the secretary of the company; while Dr. Ander- 
son was chielf veterinarian, and officed in the same suits of rooms with the secretary. 
However, the conclusion reached by the jury need not rest upon that question, but 
may rest upon the more forcible theory that there was no additional hazard due 
to the failure to keep insured property upon the premises where insured, and no 
forfeiture. 

Complaint is made of instruction No. 7. The record shows this instruction to 
have been given at request of defendant. Defendant states in brief that this is in- 
correct; but there is nothing in the record itself to indicate that this might be in- 
correct. It is significant that the record shows no exception to this instruction by 
defendant, while other instructions given covering the propositions involved in this 
case were excepted to by defendant. The record imports verity. If there was an 
error in the giving of this instruction, it was an invited error of which party cannot 
complain. However, the instruction does not appear unfavorable to defendant. 

Instruction No. 8 advises the jury that if they find that the animal sustained any 
injury, either while being shipped to Scribner or while at farm of Mr. Ferguson 
where she was kept, and that any injury so sustained or received was the cause of 
her death thereafter, and that defendant never ratified shipment to Scribner, then 
verdict should be for defendant. This instruction is criticised as omitting the ele- 
ment of injury while being shipped from Scribner to Utica. It will be noted that 
the instruction does not purport to embody every state of fact which would entitle 
the defendant to a verdict. In other words, it did not attempt to embody all the 
defendant’s contentions. It merely summed up certain facts which. if established, 
would defeat recovery. There was no evidence of any injury in shipment from 
Scribner to Utica, and the defendant was not prejudiced by failure to instruct there- 
on. At most, it was a mere nondirection with reference to the specific matter com- 
plained of, so far as instruction No. 8 is concerned, and the matter was subsequently 
covered by instruction No. 9, which covers any extra hazard on account of the ship- 
ment by way of Scribner, or in her care and treatment during that time. 

The cause was fairly submitted to the jury by the instructions of the court, and 
no prejudicial error appearing of record, the verdict should not be disturbed. 

The judgment of the court is 

Affirmed. 
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WENNEBY vy. TIME INS, CO. 
(Supreme Court of Wisconsin. Feb. 12, 1924.) 
197 Northwestern Reporter, 173. 


1. INSURANCE—CONDUCT OF AGENT HELD TO WARRANT PRINCI- 

PAL IN ABROGATING CONTRACT OF EMPLOYMENT. 

Where plaintiff was required by contract to devote her entire time to the in- 
terests of an insurance company as its agent. but did not do so. and without its con- 
sent negotiated with the owner of the building in which the insurance office was lo- 
cated, and took a lease to herself for the purpose of turning over the building to a 
competitor of her employer. the latter was justified, irrespective of any clause in 
the contract, in declaring the contract abrogated. 

(For other cases, see Insurance, Dec. Dig. § 79.) 

2. INSURANCE—INSURANCE COMPANY ENTITLED TO POSSESSION 

OF AGENT'S OFFICE WITHOUT DEMAND. 

An insurance company, in summarily ejecting from the office for which it paid 
the rent, its agent, who was acting disloyally towards it, was not liable for breach 
of its contract with the agent; resort to unlawful detainer proceedings being un- 
necessary. 

(For other cases, see Insurance, Dec. Dig. § 85.) 


Appeal from tye Court, Douglas County; W. E. Haily, Judge. 
Action by S. D. Wenneby against the Time Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded with directions. 


The complaint alleged that about January 1, 1920, with the consent of the de- 
fendant, engaged in accident and health insurance, plaintiff purchased from the 
then agent of defendant its agency for six of the northwest counties in Wisconsin, 
with headquarters at Superior. That on January 2d a written contract was made 
between the parties; that she continued such business, and by her efforts adding 
greatly to the value thereof, so that on March 31, 1920, the agency was worth $4,- 
000; that she had performed the provisions, conditions, and agreements on her part 
to be performed under such contract; that on said March 31st the defendant without 
right, authority, or notice took possession of the office, business, books, papers, etc., 
the furniture, furnishings, and equipments, and wholly excluded plaintiff there- 
from, placing its own representative therein, and has since that time wholly ex- 
cluded plaintiff from the agency and business, that since March 31st defendant has 
retained possession of said agency and business, and has received and retained the 
earnings and profits of said business amounting, as plaintiff was informed and be- 
lieved, to the sum of $2,000 and upwards; that her damages were $6,250, for which 
sum she prayed judgment. 

The answer set out as a defense in substance the obligations of the plaintiff 
to defendant to faithfully and loyally perform her duties as agent under said con- 
tract; that prior to March 28, 1921, she breached said contract by not devoting her 
entire time to the interests of the defendant; or by not giving her best endeavors to 
procure policy holders for defendant; and that during the month of March, with- 
out the knowledge or consent of the defendant, she negotiated with the owner of 
the building in which said office was located for a lease to herself in her own name, 
and did procure a lease for the purpose of excluding the defendant, after termination 
of its then lease on April 30, 1921, and turned the same over to a competitor of de- 
fendant, the Supreme Casualty Company, with which she allied herself, and aided 
and assisted in its organization; that she solicited certain of the solicitors and col- 
lectors working under her for defendant to transfer their services and business to 
said competitor; that upon knowledge of such facts of disloyalty and’ malfeasance 
coming to defendant written notice was served on the plaintiff, canceling said con- 
tract. 

The material parts of the agreement of January 2, 1920, between the parties 
are in substance as follows: Plaintiff was employed as district representative of 
said counties for the purpose of procuring and effecting applications for insurance 
in the said company and collecting premiums to be paid with such application or on 
collection reports. Provision was made as to compensation in the shape of commis- 
sion on the business done but not here material. It further provided: 

“The said S. D. Wenneby shall use her best endeavors to procure policy holders 
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for the said company and the services of acceptable solicitors and collectors, but no 
appointment of such agents or collectors shall be binding upon the said company 
until approved in writing by an officer of the said company. 

“It is further understood that the said S. D. Wenneby shall devote her entire 
time to the interests of the Time Insurance Company while this contract is in force. 
or shall any act or promise be binding upon the said company until approved in writ- 
ing by an officer of the said company, and then only as such acts and promises com- 
ply with the written or printed instructions of the company. 

“The authority of the said S. D. Wenneby shall extend no further than as above 
stated. She shall not make, alter, or discharge any contracts, or waive any for- 
feitures, and shall receive no other remuneration for any services other than herein 
provided, except as may be agreed on by an officer of the company. 

“It is expressly understood and agreed by the said S. D. Wenneby that all 
moneys received or collected for or in behalf of the said company shall constitute 
a fiduciary trust, and shall not be used by her for any personal or other purpose 
whatever, and shall be paid over to said company. 

“This agreement is made with the expectation that it shall continue indefinitely, 
but it can be terminated by either party herein by giving 30 days’ notice in writing 
to the other party. If terminated by the said S. D. Wenneby, or by the company 
for malfeasance in her agency, or failure to comply with this contract, the said S. 
D. Wenneby shall forfeit all credits and emoluments hereunder immediately to the 
said company, but if terminated by the company, except for reasons above stated, 
the said S. D. Wenneby shall receive the commissions and profits hereunder as 
stated for 6 months from date of such cancellation on policies dated previous to such 
cancellation. 

“If at any time the S. D. Wenneby (provided there are no charges against her 
for breach of this contract or mal ce in her agency) wishes to retire from the 
health and accident business, and secures the services of an acceptable successor to 
take over her agency, the company will agree to the transfer of such agency, and any 
money received by the said S. D. Wenneby from her successor for her good will 
in the transfer of such agency may be returned by the said S. D. Wenneby.” 


The facts in this record, so far as material in disposing of it, present the fol- 
lowing situation. 

In 1916 plaintiff was engaged for office work and soliciting insurance with de- 
fendant’s then representative at Superior. In April, 1918, she left, but in a few 
weeks was employed in defendant’s home office at Milwaukee and in traveling for 
them until October, 1919. She then purchased from its Racine representative the 
agency there. January 1, 1920, she exchanged agencies with the representative at 
Superior, and went into room 111 in the United States National’ Bank Building, 
where such agency had been conducted for a number of years. January 2d she 
made the contract above set forth, executed on defendant’s behalf by one J. J. Tague 
in charge of the agencies. Room 111, had been under verbal lease only, and in 
the spring of 1920 a written lease was prepared at an increased rental, and in which 
plaintiff's name was inserted as lessee. May 5th plaintiff sent this to Mr. Tague, 
for defendant, by letter, in which she stated: “If you wish me to sign this, kindly 
give me written authority to do so.”” This lease was returned with plaintiff’s name 
stricken out and defendant’s inserted, with a letter from defendant’s secretary of 
May 7th mentioning the insertion of defendant’s name as lessee, and also advising 
plaintiff to pay the rent monthly, also light and telephone bills, and to deduct such 
payments from her collection returns. From January to May, 1920, the rent had 
been paid directly from the Milwaukee office; thereafter rent and the other bills 
were paid as so directed. 

The following year in February, 1921, Mr. Tague terminated his relationship of 
many years standing with defendant, and became actively interested in the organ- 
ization of a competitive company, Supreme Casualty Company, also of Milwaukee. 

February 18th plaintiff advertised at Superior her desire to sell her agency; 
this was without notice to. defendant. There is testimony to the effect that she ar- 
ranged to sell the agency for $4,000 to her sister, who was familiar with the busi- 
ness, and the latter’s husband. Nothing was paid on such contract, nor any writ- 
ings prepared. 

About February 26th the agent of the building, called in by plaintiff, she, and 
Mr. Tague had a talk about a future lease of this room 111 to commence at the ex- 
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piration of plaintiff's lease, May 1, 1921. About March 18th plaintiff received a let- 
ter addressed to her personally from the agent of the building, and saying: 

“Regarding our conversation some time ago, in which Mr. J. J. Tague was also 
instrumental, we find that we can give you a lease for another year, but for the 
next week we cannot say just what rental will be charged as we have not figured 
it out, etc. 

“This lease is to be guaranteed by Mr. Tague and his company, the Supreme 
Casualty Company of Milwaukee, Wis. 

“This letter, I believe, will take care of you for the time being until we can 
get together with a definite lease.” 

No notice of these matters was given to defendant by plaintiff. Her reason for 
so omitting to report she stated to be because the proposed purchasers of the agency 
had expressed to her their desire not to continue the agency in room 111. No steps, 
however, were ever taken to have defendant approved of such proposed agency trans- 
fer as required under the contract and in the manner plaintiff herself had obtained 
her agency. 

Plaintiff signed a lease for room 111 for the year following defendant's lease 
and at an advanced rental, and by a circular letter of April 25th advised her friends 
that she was no longer connected with defendant, but had accepted the position of 
district manager for the Supreme Casualty Company, * * * and “after May Ist 
will occupy, the same old stand at room 111. * * *” 

On March Ist two representatives of defendant with a police officer called at 
room 111. Plaintiff was absent, and the office in charge of her aforesaid sister. 
The purpose of the call was stated, and a written notice claiming to cancel and ter- 
minate the contract between the parties on the ground of her malfeasance was pre- 
sented or read to the sister, who communicated by telephone with the plaintiff. 
Possession of the office was insisted upon by defendant's representative, and then 
some sort of an agreement was made whereby the inner one of the rooms of said 
office was to be locked, and certain articles of plaintiff's personal property as well 
as defendant’s to be stored there until further proceedings. During the night, how- 
ever, in violation of such agreement, one of defendant’s representatives entered said 
room and removed therefrom certain of the records and files connected with defend- 
ant’s agency. . 

April Ist plaintiff returned to the office, and at this time the notice terminating 
the agency was served upon her. Defendant retained possession of room 111 until 
May Ist. 

At the close of the testimony defendant moved for a directed verdict upon sev- 
_ grounds. This was denied, and a special verdict submitted and answered as 
follows: 

(1) Did S. D. Wenneby devote her time reasonably to the interests of the in- 
surance company between January 2, 1920, and March 31, 1921, as required by her 
written contract with the company? Answer: Yes. 

(2) Did the plaintiff, S. D. Wenneby, fail to exercise good faith and diligence 
in the interests of the Time Insurance Company prior to March 31, 1921? Answer: 
No. 

(3), Damages? Answer: $3,500. 

Subsequently motions were made by the respective parties, and were continued 
by stipulation and order from time to time. Upon the death of Hon. Solon L. 
Perrin, who had presided at the trial, they were subsequently continued by stipula- 
tion, and finally heard and disposed of by Judge W. E. Haily, his successor. Judge 
Haily reviewed by written opinion the several matters presented by these motions, 
and stated that in his judgment, and contrary to the verdict, there was a breach of 
plaintiff's fidelity in regard to the new lease, yet that the obtaining possession by 
defendant on March, 3lst was a tortious eviction and wrongful destruction of plain- 
tiff’s business, so that the service of the notice on April lst was of no force, and 
that plaintiff became entitled, under the provisions of the contract to $754.75, the 
amount conceded to be the computation under the 6 months’ clause, if applicable. 

A new trial was granted, unless plaintiff should consent to take such sum in 
lieu of the amount in the verdict. Upon such filed consent judgment was so or- 
dered, and from such defendant has appealed. 


Hanitch, Hartley, McPherson & Johnson, of Superior (Julius E. Roehr, of 
Milwaukee, and Roehr & Steinmetz, of Milwaukee, of counsel), for appellant. 
Grace, Fridley & Crawford, of Superior, for respondent. 
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EscHWEILER, J. (after stating the facts as above). [1] Upon the evidence out- 
lined above, and which we have confined to the transactions as to the new lease only, 
defendant was entitled to judgment. 

There was here a plain and direct violation of the obligation to maintain good 
faith towards, and loyalty in the service of, the principal, which public places upon 
the agent. It need not be expressed in the writing between them; it is woven into 
the relationship. 

This office had been used for defendant’s business prior to plaintiff's obtaining 
the agency; it was for them and not her to say whether it should be continued. 
That it was of value is too apparent to diliate upon, and plaintiff’s own actions de- 
monstrate it. Her concealment from her principal of what was being done by and 
on behalf of the new and rival company as to this office, of which defendant so 
long had been, and still was, the lessee, is without excuse or justification. This 
conduct gave the principal the right, irrespective of any clause found in this con- 
tract, to declare it abrogated and canceled. The claim here made that plaintiff had 
a right to continue in possession of defendant’s premises, property, and business for 
another 30 days, and therefore with an uninterrupted and uncontrolled opportunity 
to make further breaches of good faith, finds no support in any authorities called 
to our attention. She herself forfeited her rights under this contract. 

[2] We cannot adopt the view of the court below in allowing plaintiff damages 
on the view that there was a so-called tortious eviction from the office, and there- 
fore an unlawful interference with or destruction of her agency or business. Room 
111 was leased to defendant, and it paid the rent. It was used for defendant’s busi- 
ness, as to which plaintiff was the agent or servant, not the principal or master. 
As between the parties here there was no relationship of landlord and tenant re- 
quiring a resort to the unlawful detainer proceedings to obtain possession. Plain- 
tiff’s possession was but defendant’s possession. She had no right of possession to 
the office'as against defendant under such relationship, and none were given her by 
the written contract. There is no support in law, and certainly not in equity, if claim 
were being made there, for the judgment in plaintiff’s favor. 

Judgment reversed, and cause remanded, with directions to dismiss the com- 
plaint. 
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STATE ex ret. CODDINGTON v. LOUCKS, Strate Ins. Com’r. (No. 1211.) 
(Supreme Court of Wyoming. Jan. 22, 1924.) 
222 Pacific Reporter, 37. 


1. INSURANCE—AGENT’S LICENSE ISSUED FOR LONGER TERM THAN 

AUTHORIZED NOT VOID. 

Conceding that insurance commissioner had no authority under Comp. St. 1920, 
§ 5277, to issue a lic¢hse to an insurance agent for a term to expire later than De- 
cember 31st following date of issue, the fact that it purports to expire at a later date 
would not render it void, but it would be valid at least for the period for which it 
should have been issued. 

(For other cases, see Insurance, Dec. Dig. § 12.) 

Z eee OF AGENT CANNOT BE ARBITRARILY CAN- 

C 4D. 

A license issued by the insurance commissioner to a life insurance agent under 
Comp. St. 1920, § 5277, though it may not be property, cannot be arbitrarily taken 
from him any more than his real or personal property. 

(For other cases, see Insurance, Dec. Dig. § 12.) 


_ Original action for mandamus by the State, on the relation of Horace R. Cod- 
dington, against H. A. Loucks, as Insurance Commissioner of the State. Demurrer 
to petition overruled. 


Charles L. Rigdon, of Cheyenne, for plaintiff. 
David J. Howell, Atty. Gen., for defendant. 


KIMBALL, J. This is an original action in mandamus raising the question of the 
right of the defendant, the state insurance commissioner, to cancel a certificate of 
authority or license, which we shall call the license, dated January 30, 1923, issued 
to the relator as agent of the Mountain States Life Insurance Company. 

On its face the license in question authorizes the relator to act under it until 
March 31, 1924. 

The petition alleges that the license was canceled by defendant September 25, 
1923, on the pretended ground that relator had sold or offered to sell as an induce- 
ment to insurance, or in connection therewith, the stocks of said company in viola- 
tion of section 5235, Wyo. C. S. 1920. The petition alleges further that the relator 
has ever complied with the laws and regulations in force in the state governing such 
agents; that the cancellation of the license was made without notice to relator and 
without any hearing or trial, and without giving him an opportunity to be heard; 
that it was made irregularly, hastily and arbitrarily, contrary to law, and in dis- 
regard of the rights of relator; that the defendant was without power or authority 
under the law to cancel the license, and has denied relator’s request that the order 
of cancellation be revoked. 

The Attorney General demurs to the petition on the ground that it does not 
state facts sufficient to constitute a cause of action. 

The statute providing for licenses like the one in question is as follows (section 
5277, Wyo. C. S. 1920): 

“Before transacting any fire, life or other indemnity or insurance business, each 
and every agent, firm or corporation acting as agent, solicitor or representative of 
such corporations or associations, shall procure annually from the state auditor a 
certificate of authority or license as an agent, solicitor or representative of .each 
corporation or association represented by him or them, and which certificate shall 
terminate or expire on the 3lst day of December of each year unless sooner revoked 
or terminated as otherwise provided, for which a fee of two dollars for each certi- 
ficate shall be paid to the state auditor. Certificates of authority or license issued 
under this section shall be considered the license of the company, corporation, as- 
sociation or society applying for the same, and: shall not be transferable from the 
agent, firm or corporation for which the license was originally issued to another 
agent, firm or corporation.” 

By later laws the insurance commissioner has suweceeded to the duties formerly 
performed by the state auditor as ex officio insurance commissioner. 

[1, 2] Because the relator’s license does not by its terms expire December 
31, 1923, as would seem to have been required by this section, but purports to grant 
authority to do business until March 31st following. It is argued that the license 
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was issued under section 3 of chapter 142 of the Laws of 1921, and that it is void 
for two reasons: First, because that section does not apply to life insurance com- 
panies or-agents; and, second, because, if issued thereunder, the license expired 
March 31, 1923. We hold, however, that the license was issued under section 5277, 
supra, as it is conceded that that is the only statute by which such a license is re- 
quired or authorized. Granting that the commissioner had no authority to issue it 
for a term to expire later than December 3lst following the date of its issue, the 
fact that it purports to expire at a later date would not, in our opinion, render it 
void; but it would be valid at least for the period for which it should have been 
issued, unless legally revoked. 

It is also contended in support of the demurrer that the last sentence of 
section 5277, providing that the license “shall be considered the license of the com- 
pany, corporation, association or society applying for the same,’ makes the license 
the property of the insurance company, and that the agent has no right therein or 
thereunder to entitle him to maintain an action of this kind, and therefore the action 
is not prosecuted on the relation of the real party im interest. Although the li- 
cense be considered the license of the company, it cannot be doubted that the agent’s 
right to do business for the company is dependent upon it. Of course, the license 
has no value to the agent unless he has also authority from the company, and if it 
were shown that the company no longer recognizes the agency, it would seem that 
the license would have no value either to the agent or the company; but such a state 
of facts does not appear from the petition. We think it fair to infer from the peti- 
tion that the relation of principal and agent between the company and the relator 
continues, and that all that stands in the way of the agent’s right to transact busi- 
ness for the company is the cancellation complained of In these circumstances we 
think the agent has an interest in keeping the license alive and that the petition 
shows that he is a real party in interest. The demurrer raises no question of non- 
joinder of parties. 

The Attorney General takes the position that under sections 5235 and 5237, C. 
S. 1920, the commissioner had the power without notice or hearing to revoke the 
license on the ground which the petition alleges he gave as the reason for his action. 
Counsel for plaintiff contends that the statutes do not authorize a revocation of a 
license for that reason, and that, if they do, they are to that extent void because 
they fail to provide for a notice ‘and hearing and are therefore contrary to the due 
process clauses of both the state and federal Constitutions, and to section 7 of arti- 
cle 1 of the state Constitution, providing that— 

“Absolute, arbitrary power over the lives, liberty and property of freemen ex- 
ists nowhere in a republic, not even in the largest majority.” 

[4] The questions raised by these conflicting contentions we deem it unneces- 
sary to decide in ruling on the demurrer, for, if the Attorney General’s view be ac- 
cepted, we think it does not follow that the petition does not state a cause of action. 
We are dealing with a business which it is admitted the state has no power to sup- 
press or prohibit, but only to regulate. The relator had some right under the li- 
cense. Though it may be granted that it was not property, it was nevertheless of 
value to him and could not be arbitrarily taken from him any more than his real or 
personal property could be so taken. Dent v. West Virginia, 129 U. S. 114, 9 Sup. 
Ct. 231, 32 L. Ed. 623. Many cases relied upon by counsel for plaintiff seem to hold 
that such a right can only be taken after a judicial or quasijudicial investigation 
upon notice and with an opportunity to be heard. Of these cases we cite only a few. 
Balling v. Elizabeth, 79 N. J. Law, 197, 74 Atl. 277; Abrams v. Jones, 35 Idaho, 
532, 207 Pac. 724; Abrams v. Daugherty (Cal. App.) 212 Pac. 942; Riley v. Wright, 
151 Ga. 609, 107 S. E. 857. Other cases hold that a notice and hearing is not always 
necessary, and that in some instances ‘such licenses may be revoked by executive or 
administrative action based solely upon information gathered by the authorized 
board or officer. People v. Health Department, 189 N. Y. 187, 82 N. E. 187, 13 L. 
R. A. (N. S.) 894; People v. Vandecarr, 175 N. Y. 440, 67 N. E. 913, 108 Am. St. 


Rep. 781 affirmed New York ex rel. v. Van D Carr, 199 U. S. 552, 26 Sup. Ct. 144, 
50 L. Ed. 305; Mehlos v. Milwaukee, 156 Wis. 591, 146 N. W. 883, 51 L. R. A. (N. ° 
S.) 1009, Ann. Cas. 1915C, 1102; Cofman v. Ousterhous, 40 N. D. 390, 168 N. W. 
826, 18 A. L. R. 219; Hall v. Geiger-Joines Co., 242 U. S. 539, 37 Sup. Ct. 217, 61 
L. Ed. 480, L. R. A. 1917F, 514, Ann. Cas. 1917C, 643; Burgess v. City of Brockton, 
235 Mass. 95, 126 N. E. 456. 


If we ought to accept the principle last stated, and if the cancellation of re- 
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lator’s license can be justified thereunder, it would seem clear under these authori- 
ties that the commissioner’s action in canceling the license was administrative, as 
distinguished from judicial, for the authorities agree that to constitute due process 
in judicial proceedings affecting personal or property rights there must be notice 
and an opportunity to be heard. And if it is to be held that a,license can be thus 
revoked by an administrative act without notice or hearing or opportunity to be 
heard, and it should also be held that the commissioner's action may not be ques- 
tioned by mandamus, we fear the result would be to repose in the commissioner an 
uncontrolled discretion which would permit unreasonable or arbitrary action. This 
view finds support in cases relied upon by the Attorney General. For instance, in 
People v. Health Department, supra, cited also by counsel for plaintiff, the court in 
considering the right of a board of health to revoke a permit to sell milk said at page 
194 of 189 N. Y., 82 N. E. 189: 

“The powers of the members of the board of health being administrative merely, 
they can issue or revoke permits to sell milk in the exercise of their best judgment, 
upon or without notice, based upon such information as they may obtain through 
their own agencies, and their action is not subject to review either by appeal or by 
certiorari. [Citing cases.] If, however, their action is arbitrary, tyrannical and un- 
reasonable, or is based upon false information, the relator may have ‘a remedy 
through mandamus to right the wrong which he has suffered. If the relator can 
show that he and those acting for him have not been convicted of violating the stat- 
ute and the conditions imposed in the granting of the permits, and that consequently 
he is a fit and proper person to engage in the sale and distribution of milk among the 
inhabitants of the city, then he would be entitled to the relief asked for.” 

[5] By section 6 of chapter 142, Laws of 1921, an act to establish an Insurance 
Code, it is provided, among other things, that— 

“Nothing in this act shall be construed to prevent the company or person af- 
fected by any order, ruling, proceeding [,] act, or action of the commissioner * * * 
from testing the validity of the same in any court of competent jurisdiction, through 
injunction, appeal, error, or other proper process or proceeding, mandatory or other- 
wise. 

While, perhaps, this section does not of its own force give the relator the right 
to mandamus or to any other particular proceeding to test the validity of the com- 
missioner’s action, it may well be considered as a broad legislative declaration of an 
intention to preserve to all persons aggrieved by the commissioner’s act some ap- 
propriate method of review or control under other statutes or the common law. In 
the case at bar mandamus is an appropriate, if not the only, remedy. 

We think the petition sufficiently alleges that the stated ground for canceling 
the license did not in fact exist. The demurrer admits that that allegation is true, 
and it would seem to follow that the commissioner’s action in canceling the license 
was based on false information or was unreasonable and arbitrary. We are of opin- 
ion, therefore, that the petition states a cause of action, and the demurrer will be 
overruled. The order will allow time for further pleadings. 

Demurrer overruled. 

Potter, C. J., and Blume, J., concur. 





Mutual Aid Union et al. v. Perdue. 


MUTUAL AID UNION et at. v. PERDUE. (No. 173.) 
(Supreme Court of Arkansas. Feb. 18, 1924.) 
258 Southwestern Reporter, 375. 


1. INSURANCE—MEMBER OF MUTUAL COMPANY HELD NOT DELIN- 

QUENT BECAUSE OF FAILURE TO PAY ASSESSMENT NOT LEVIED 

BY BOARD OF DIRECTORS. 

Levy of assessments by a mutual assessment company in graduated amounts on 
deaths of members held not a mere clerical duty, which the secretary might perform, 
but a duty devolving, under its constitution and by-laws, on the board of directors, 
without affirmative action by whom there was no valid assessment of which the sec- 
retary could give notice so as to bar recovery on the certificate of a member failing 
to pay such assessment. 

(For other cases, see Insurance. Dec. Dig. § 195[1].) 


Appeal from Circuit Court, Ashley County; Turner Butler, Judge. ; 
__. Action by John T. Perdue against the Mutual Aid Union. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 


J. V. Walker, of Fayetteville, and Norman & Amsler, of Hamburg, for appel- 
lant. 
Compere & Compere, of Hamburg, for appellee. 


SmitH, J. On June 24, 1916, Mattie Perdue made application to the Mutual Aid 
Union, a mutual assessment company, hereinafter referred to as the company, for 
a certificate of membership. John T. Perdue, her husband, acted for her in making 
the application for membership, and signed her name to the application, and was 
designated in it as the party to whom all notices of assessments against her should 
be mailed in case she became a member. 

The application was accepted, and the company issued to Mrs, Perdue a certi- 
ficate of membership No. 837, having a maximum value of $1,000, and placed her in 
Circle No. 40. Mrs. Perdue died on January 17, 1921, and the company refused, on 
demand, to pay the claim of her husband, the beneficiary named in the certificate, 
and this suit was brought to recover the sum payable under the certificate. The trial 
resulted in a verdict for the plaintiff, which was returned under the direction of the 
court, and judgment being rendered accordingly the company has appealed. 

The company refused to pay the claim of the beneficiary on the ground that the 
insured was not a member at the time of her death, the company claiming that she 
had forfeited her membership because of her failure to pay an assessment, No. 10, 
issued October 19, 1920, in the sum of 88 cents. The court instructed the jury that 
the proof failed to show that a valid assessment had been made. 

Appellant says the questions for decision are: (1) Was there sufficient proof 
of a death upon which to base an assessment? (2) Was an assessment made as pro-_ 
vided by the contract of insurance between the parties? 

[1] The constitution and by-laws of the company provided that notice of an as- 
sessment should be given by mailing to the insured, or to the person named in the 
application to receive notices, and the testimony on the part of the company shows 
compliance with this requirement, and as the verdict was directed against the com- 
pany we must presume that the jury would have found that notice had been given, 
although the testimony is conflicting on this issue. 

The system employed by the company in making assessments and in giving no- 
tice thereof was explained by the managing officers of the company, and was as fol- 
lows: The company employed the card system. Each member had a membership 
card, ruled for a period of 12 months, and, among other things, contained the name 
of the member, the name of the person designated by the member to whom notices 
of assessments should be sent. the number and circle of the certificate of member- 
ship, the date and amount of assessments, and whether paid or unpaid. The card 
used by the company for giving notice of an assessment contains among other things, 
the number of the assessment, the date of the assessment, the amount of the assess- 
ment, the name and address of the deceased member on account of whose death the 
assessment is made. This notice is signed by the secretary of the company, and gives 
the member instructions as to when and how to make remittance. The officers of 
the company testified that in accordance with this system notice had been mailed to 
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appellee, but that no remittance had been made, and after the expiration of the time 
ee for payment, Mrs. Perdue’s card was placed among those of the suspended 
members. 

The secretary of the company testified that he mailed appellee on October 19, 
1920, a notice of the death of a member, Elzada Monday, of Leflore, Okl., and that 
the assessment was numbered 10 and was for the sum of 88 cents, and that this no- 
~ was sent out by him on receipt of the proof of the death of the deceased mem- 

er. 

The court excluded this testimony, holding that assessments could not be made 
by the secretary as a clerical matter but that assessments could only be levied by the 
vote and action of the directors of the company, and that in the absence of a showing 
that the alleged delinquent assessment had been made by the directors, there was no 
valid assessment of which notice could have been given, and that if such an assess- 
ment had not been made by the directors, there was no valid assessment of which 
the assured could have been given notice or was liable to pay. 


The correctness of this decision depends, of course, upon the provisions of the 
contract of insurance. As has been said, the company is a mutual one, engaged in 
the business of insuring the lives of its members, who are placed in circles of not 
exceeding a thousand members, and upon the death of any member, the surviving 
members are called upon to pay assessments which are graduated; the first assess- 
ment paid by any member being 35 cents, and increasing 1 cent with each assessment 
until a maximum assessment of $1.15 is reached, after which the amount of the as- 
sessment is not further increased. The number of the assessments is, of course, de- 
pendent upon the number of deaths, and there might be a month in which there were 
no assessments, and there might be months in which there were more than one as- 
sessment. The purpose of the notice was to advise the members of the assessments 
which had been made. As a circle was depleted by deaths, the places were filled by 
the names of new members; it being the policy of the company to keep all circles 
approximately full at a number not exceeding 1,000 members. 


The certificate of membership made the constitution and by-laws a part of the 
contract of insurance, and these were offered in evidence, and it is to these writings 
we must turn to ascertain the rights and duties of the company and its members 
The relevant portions on the by-laws read as follows: 


“Section 4. The levying of an assessment shall consist of mailing notices of the 
death of a member in any particular circle in which the assessment is made, on the 
authority of the board of directors, stating the amount of the assessment due from 
the individual member, and when the records of the association show that an assess- 
ment has been levied it shall be accepted as prima facie evidence of the mailing of 
notices to all members from whom assessments are due.” 


“Section 6. These membership certificates shall be written in circles containing 
not more than one thousand members, and no equity, rights or benefits shall accrue 
either to the member or his beneficiary beyond his circle or the circle to which he 
may have been subsequently assigned. These assessments shall be made on the 
members in the respective circles in which the death occurs; except when there is 
an accumulation of deaths in any circle, the members of another circle or circles 
may, at the discretion of the management, be assessed incident to such excess deaths, 
or assessments may be made irrespective of deaths, and revenue derived therefrom 
shall be devoted to any purpose not inconsistent with the by-laws of the organiza- 
tion. All members are subject to each and every assessment made against their re- 
spective circle, at and after the date of their membership certificates.” 


“Section 8. When an assessment in any of the various circles has been deposited 
with the management of the Mutual Aid Union by the various members, constitut- 
ing a circle and a death claim has been paid, the responsibility of the management 
of the Mutual Aid Union to its members of that circle ceases until another assess- 
ment by the management against the members surviving has been made and is re- 
ceived back into the treasury. It at all times being left to the discretion of the 
board of directors, as to the manner and frequency of levying assessments, when 
there is an accumulation of deaths.” 

“Section 25. Duties of the President—The president shall have supervision of 
all meetings of the Mutual Aid Union. Shall call same to order and preside; take 
the votes of members by yeas and nays, and shall declare the result of elections; and 
shall vote on any question that may come up before the body. He shall call all meet- 
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ings of the board of directors and preside in same as at regular meetings, and per- 
form such duties as the board of directors may impose on him.” 

“Section 27. Duties of the Secretary.—It shall be the duty of the secretary to 
keep a true and correct account of the proceedings of each meeting of the Mutual 
Aid Union and its board of directors. To keep accounts of the organization, to pay 
over to the treasurer all moneys collected by him, and take receipts therefor, or a 
receipt from the official depository for the funds of the Mutual Aid Union to an- 
swer the same purpose as a receipt from the treasurer. To keep or cause to be 
kept a correct set of books, showing the financial condition of the organization, and 
be ready at all times to submit his statement to the board of directors of the condi- 
tion of the organization. To collect all moneys due the organization, and turn same 
over to the treasurer, or the authorized depository; to sign or countersign all war- 
rants and checks drawn against the organization and perform such other duties as 
the board of directors may see fit to impose upon him. 


It will be observed that section 6 of the by-laws provides that in the event of 
an accumulation of deaths in a particular circle, members of other circles may, in 
the discretion of the management, be assessed when that action is found necessary. 

[2] We think that in the interpretation of the by-laws set out above the court 
was correct in its holding that the levying of assessments was not a mere clerical 
duty which the secretary might perform, but that the authority and duty to levy 
assessments devolved tipon the board of directors, and that a valid assessment could 
only be levied by the board. The assessments were not fixed and definite and cer- 
tain as to the amount to be paid, nor as to the time within which payment was to 
be made. Affirmative action was required to levy and validate any particular as- 
sessment, and this was a duty imposed on the directors, and the duty of the secre~ 
tary was the merely clerical one of giving the assured notice of that action when it 
had been taken by the agency constituted for that purpose. If this is true, there 
were no valid assessments of which the secretary could have given notice, and the 
insured did not become delinquent and suspended until she had failed to discharge 
an assessment which had been properly levied. 

It is the insistence of the company that the assessments against the member 
were, in reality, made when her application was accepted by the company, and that 
thereafter all that remained to be done was to notify the member that another mem- 
ber had died and that an assessment had therefore become payable. We think this 
view is not correct, because it could not be known what number of assessments 
could be levied until the members had died and proofs of death had been made and 
the liability of the company had been ascertained and declared; and, as we have 
said, this was a function which the by-laws did not authorize the secretary to per- 
form. It was the duty of the board of directors to determine whether a death had 
occurred which would impose a duty to levy an assessment. The company might 
have what the directors regarded as good cause for deciding that there was no lia- 
bility on the certificate of some particular member, in which event there would have 
been neither necessity nor authority to levy an assessment. 

In the case of Stubbins v. State Farmers’ Mut. Ins. Co. of Missouri (Mo. App.) 
229 S. W. 407, the policy sued on was issued by a mutual company whose by-laws 
required the directors to levy the assessments against members to pay losses. Just- 
ice Bland of the Kansas City Court of Appeals said that the certificate of the officers 
whose duty it was to levy the assessment was not alone to afford prima facie evi- 
dence that the rate levied was due and payable, but that this action by the board 
was required for the protection of policy holders against excessive assessments. 

Appellant cites the case of Burchard v. Western Commercial Travelers Ass’n, 
139 Mo. App. 606, 123 S. W. 973, in which the court held that an assessment against 
the members, which the insured in that case had failed to pay was valid although 
there was no formal record of the action of the board of directors in levying the as- 
sessment which the insured had failed to pay. The assessments in that case, how- 
ever, were fixed in a definite sum and were payable at regular intervals, but the 
court said, “In order to authorize a suspension for the nonpayment of an assessment, 
it is absolutely necessary that the assessment should have been made in strict ac- 
cordance with the by-laws of the association” (citing a number of cases), and that 
but for the by-laws which fixed the assessments in a definite sum and made them 
payable at regular periods the court “would hold that the failure of the board to 
make the assessment at each regular monthly meeting prevented the association 
from suspending the assured for not paying an assessment.” 


~ 
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In American Mutual Aid Society v. Helburn, 85 Ky. 1, 2 S. W. 495, 7 Am. St. 
Rep. 571, the insurance company operated on a plan not unlike that of the appellant 
company and with a similar duty on its board of directors to levy assessments. The 
court said: 

“Thus, we see, that no assessment can be made on the surviving members of the 
society to pay the benefits due the representatives of its deceased members, unless 
the assessments are made by the board of directors, or by an executive committee, ap- 
pointed by them for that purpose.” 

The court further said: 

“Thus, we see, that in making assessments by the appellant upon its members, 
it does not act in a judicial, but in a ministerial capacity. Therefore, no presump- 
tion can arise in favor of the regularity or legality of its assessments. That the 
appellant’s board of directors, or an executive committee appointed by them, are the 
only persons authorized by appellant’s charter to make assessments against its sur- 
viving members to pay the benefits due the representatives of its deceased members. 
That a deceased member of the society should have died, and that his representative 
was entitled to a benefit arising from his death, and that an assessment upon all of 
the surviving members was actually made by the board of directors, or an executive 
committee appointed by them, for the purpose of paying said assessments, are con- 
ditions precedent to the right of the appellant to demand payment of an assessment 
from any of its members. And they are not bound to pay any assessment until these 
things occur. Nor do they forfeit their membership by reason of their failure to 
pay such assessments, unless these things have occurred. And when the society re- 
lies upon the failure of any of its members to pay his assessment as a forfeiture of 
his membership and benefits under its charter, it must show affirmatively that the 
assessment was made in the manner indicated, otherwise the member cannot be said 
to be in default.” 

This case was cited in the annotated note to the case of Bankers’, etc., Ass’n v. 
Stapp, 19 Am. St. Rep. 784, in which the annotator says: 

“In all cases the burden of proof is on the association to establish a forfeiture 
by evidence that an assessment was made in the mode pointed out by the charter, 
otherwise the member is not in default.” 

In 19 R. C. L. p. 1261, at section 65 of the chapter on Mutual Benefit Societies, 
it is said: 

“Where an assessment is not legally levied in the mode prescribed by the con- 
stitution and by-laws of the particular association, no liability arises on the part of 
a member to pay such assessment and his failure to do so does not impair his right 
to the privileges and benefits extended by the association. In making an assessment, 
an association acts in a ministerial and not a judicial capacity, and there is accord- 
ingly, no presumption in favor of the regularity or legality of its assessments, -and 
where it seeks to avoid liability upon a benefit certificate by reason of the nonpayment 
of an assessment, the burden of proving that such assessment was duly made in the 
manner prescribed by the rules and regulations of the order rests upon the associa- 
tion. 

See, also, Hogan, Respondent, v. Pacific Endowment League, 99 Cal. 248, 33 
Pac. 924; Tobin v. Western Mutual Aid Society, 72 Iowa, 261, 33 N. W. 663; Un- 
derwood v. Iowa Legion of Honor, 66 Iowa, 134, 23 N. W. 300; Baker v. Citizens’ 
Mut. Fire Ins. Co., 51 Mich. 243, 16 N. W. 391; Bates v. Detroit Mut. Ben. Ass’n, 
51 Mich. 587, 17 N. W. 67. See, also, the following text-books on insurance: Nib- 
lack, Accident Insurance and Benefit Societies (Mutual Benefit Insurance) 2d Ed. 
§§ 250, 252; Joyce on the Law of Insurance (2d Ed.) vol. 3, §§ 1253, 1291, 1292; 
Bacon on Life and Accident Insurance (4th Ed.) vol. 2, § 484. 

We conclude, therefore, that as the testimony fails to show any action by the 
board in levying the alleged delinquent assessment, the verdict was properly di- 
rected for the plaintiff, and the judgment of the court below is affirmed. 

—_~ < 


HOME LIFE & ACCIDENT CO. v. SCHEUER. (No. 184.) 
(Supreme Court of Arkansas. Feb. 25, 1924.) 
258 Southwestern Reporter, 648. 


1. INSURANCE — NONPAYMENT OF PREMIUM CAUSED FORFEITURE 
OF INSURED’S RIGHTS. 


Under a policy providing that it should become void for failure to pay pre- 
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miums when due, the nonpayment of a premium on the due date ipso facto caused 
forfeiture of insured’s rights. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE—WAIVER; INSTRUCTION THAT LETTER FROM COM- 
PANY STATING POLICIES IN FORCE WAIVED FORFEITURE HELD 
CORRECT. 

Where reinstatement of lapsed life policies was not made in compliance with 
policy provisions, an instruction that, if the company during insured’s life in reply 
to an inquiry wrote that the policy was still in force, it thereby waived the forfei- 
ture, held correct. 

(For other cases, see Insurance, Dec Dig. § 391.) 


3. INSURANCE—WHETHER COMPANY WROTE THAT POLICIES WERE 
STILL IN EFFECT HELD QUESTION OF FACT 
Whether insured wrote a letter inquiring whether premiums had been paid and 
whether policies were still in effect, and whether company received such letter and 
replied that everything was all right and not to worry, held purely issues of fact. 
(For other cases, see Insurance, Dec Dig. § 668[15].) 


4. INSURANCE—EVIDENCE HELD TO WARRANT FINDING COMPANY 

WAIVED FORFEITURE. 

In an action on a life policy, evidence held to warrant a finding that insured 
wrote a letter inquiring whether the policy was still in effect and that, before her 
death, company in reply wrote that it was in effect. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


7. INSURANCE — RECEIPT OF LETTER FROM COMPANY HELD TO 
WARRANT FINDING IT WAS WRITTEN BY DULY AUTHORIZED 
OFFICERS. 

In an action on a life policy, evidence that insured wrote to the company inquir- 
ing whether policy was still in effect, and that a letter was received in reply 
thereto, held sufficient, in the absence of contrary evidence, to warrant a finding that 
the letter was written by company’s duly authorized officers as required by the pol- 


(For other cases, see Insurance, Dec. Dig. § 76.) 


8. INSURANCE — SUPERINTENDENT OF LIFE DEPARTMENT HELD 
——— TO WAIVE FORFEITURES AND TO ESTOP COM- 

PANY 

The superintendent of company’s life department and underwriting manager, 
whose duty it was to pass on the reinstatement of lapsed policies, held to have au- 
thority to waive a forfeiture and by his conduct to estop company from insisting on 
a forfeiture, notwithstanding a policy provision that only the commpany’s president, 
vice president, or secretary had power to modify the policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


9. INSURANCE—EVIDENCE HELD TO WARRANT FINDING COMPANY 

WAIVED FORFEITURE FOR NONPAYMENT OF PREMIUM. 

In an action on a life policy, evidence held sufficient to warrant finding that 
company waived forfeiture because of nonpayment of premiums, and it was there- 
fore estopped from denying liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


10. INSURANCE—DUTY OF COMPANY TO INFORM INSURED IT 

WOULD INSIST ON FORFEITURE. 

Where insured inquired whether her policy was still in effect, it was company’s 
duty to promptly inform her that it would insist on a forfeiture, if such was its 
intention. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


11. INSURANCE—BENEFICIARY HELD ENTITLED TO PENALTY AND 

REASONABLE ATTORNEY’S FEES. 

Under Crawford & Moses’ Dig. § 6155, beneficiary on recovery of judgment 
against insurance company was entitled to recover a penalty of 12 per cent. and 
reasonable attorney’s fees. 

(For; other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from Circuit Court, Arkansas County; Geo. W. Clark, Judge. 

Action by Charles Scheuer against the Home Life & Accident Company. From 
judgment for plaintiff, but denying plaintiff's motion for penalty and attorney’s fees, 
defendant appeals and plaintiff cross-appeals. Judgment for plaintiff affirmed; or- 
der denying motion for penalty and attorney's fees reversed. 


T. D. Wynne, of Fordyce, for appellant. 
Botts & O’Daniel, of De Witt, for appellee. 


Woop, J. This is an action by the appellee against the appellant on two life 
insurance policies in the sum of $5,000 each, issued on the 8th day of May, 1920, in- 
suring the life of Martha E. Scheuer for the benefit of the appellee, her husband. 
Mrs. Scheuer died on August 28, 1921. This action was brought by appellee on Dec- 
19, 1921. The appellee, in his complaint, set up the policies, alleged the death of 
the insured and the proof of death, and demand on the appellant for $10,000, the 
amount of the policies and the refusal by appellant to pay same, and prayed for 
judgment in that sum and for $600 damages on each policy, and a reasonable at- 
torney’s fee. 

The appellant, in its answer, admitted the issuance of the policies as alleged, but 
denied that proof of death had been made and denied that the policies were in ef- 
fect at the time of the death of Mrs. Scheuer, but on the contrary alleged that at 
that time the policies had lapsed and were forfeited by the insured and became null 
and void, because of a failure to pay the premium which was due on May 8, 1921. 
The appellant, therefore, denied liability to the appellee on the policies. 

C. E. Condray testified that he was the cashier of the First National Bank of 
De Witt, Ark. After the death of the insured the appellee brought some policies to 
the bank and asked witness to collect them for him. Witness wrote the appellant 
10 or 15 days after Mrs. Scheuer’s death at its home office at Fordyce, Ark., advis- 
ing it of the death of Mrs. Scheuer and requesting a special form for making proof 
of death. Witness received a letter from the appellant in reply to witness’ letter 
stating that Mrs. Scheuer’s policies had lapsed because of the nonpayment of pre- 
miums. The policies in controversy were identified by witness and introduced in 
evidence. The policies contained, among others, the following provisions: 

(a) All premiums are payable either at the head office of the company or to 
such agent as shall be designated by the company, upon delivery of a receipt signed 
by the president, vice president, or secretary, and countersigned by the agent desig- 
nated. If any premium or installment thereon is not paid when due, this policy 
shall be ipso facto null and void, and all premiums forfeited to the company, except 
as herein otherwise provided. 

(b) Reinstatement of this policy in event of default of premium payment may 
be made unless the cash surrender value has been paid at any time upon presenta- 
tion at the head office of evidence of insurability, satisfactory to the company, and 
payment of all past due premiums, and the payment or reinstatement of any in- 
debtedness to the company hereon or secured hereby, with interest at a rate not ex- 
ceeding 6 per centum per annum. 

(c) Only the president or vice president or secretary has power in behalf of 
the company (and then only in writing) to make or modify this or any contract of 
insurance, or to extend the time for paying any premiums, and the company shall not 
be bound by any promise or representation heretofore or hereafter given by any 
agent or person other than above. 

The appellee testified that one Colin Towler sold appellee and his wife $10,000 
each of life insurance with the appellant. They dropped all other insurance and ac- 
cepted insurance with the appellant. They paid Towler cash for the first premiums; 
that is, for $5,000 on witness’ life, and for $5,000 on witness’ wife’s life. Towler 
issued a receipt when they paid him the money. The first premiums on the last two 
policies were paid in the same way. Appellee and his wife executed notes for the 
last two premiums. Towler filled out the notes. Witness identified and introduced 
two receipts issued to Mrs. Scheuer in the sum of $208.55, reciting that they were 
for the annual premium on the policy and paid the same to May 8, 1921. These 
receipts were signed by Towler and counterclaimed by John R. Hampton, the sec- 
retary of the appellant. Witness testified to several receipts for payment of the 
premiums on his policy. The receipts were delivered to witness at the time the 
policies were delivered. All witness’ dealings were with Towler. He took the cash 
payments, accepted the notes, and delivered to witness the receipts and policies. 
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Towler was designated in the receipt as the agent. Witness never had any informa- 
tion from the appellant that Towler did not have authority to act for appellant in 
these transactions. Appellee sold to Towler 80 acres of land for $70 an acre. 
Towler said he would make the payments in the fall; that if he didn’t have any 
money he would pay the insurance premiums. When the time came for paying the 
second premiums, appellee and his wife were anxious to know if they were paid. 
Towler had said before the due date of the second premiums that he would pay 
the same. About the Sth of May they gave blue notes for the second premiums. 
They aimed to give part of it in cash and Towler said he would pay it and appellee 
didn’t know what a blue note was. Towler brought them to appellee. Appellee told 
Towler they wished to pay and Towler said they had plenty of time—until the 8th 
of June. Appellee didn’t have the notes in his possession and didnt’ know where 
they were. There was a note for appellee and one for his wife in the sum of a 
little over $200. Appellee spoke about paying the balance of the premiums in cash 
and Towler said there was no need to hurry about it—they had plenty of time to 
straighten it up. Mrs. Scheuer spoke to Towler about paying the cash part of the 
premiums, and he replied that he would straighten it up with the appellant as the 
appellant owed him. Mrs. Scheuer got her check book and insisted on paying Tow- 
ler the part of the second premiums that had to be paid in cash. He was reluctant 
to take it and said, “Never mind.” They had trouble getting Towler to fix it up. 
Finally they sent for him, and he came and brought the blue notes and filled out 
part of them there. Mrs. Scheuer offered two or three times to pay Towler the 
cash, telling him that she wanted it fixed up right, and he refused to take it. Ap- 
pellee had no information from appellant that Towler didn’t have authority to col- 
lect the second premiums like he had collected the first. After the notes were ex- 
ecuted Towler told appellee not to worry, that everything would be all right. After 
this some one told appellee that they could not depend on Towler and they had bet- 
ter write the appellant. So Mrs. Scheuer wrote the appellant. Appellee didn’t keep 
a copy of her letter; didn’t have any idea he would need it. Mrs. Scheuer asked in 
the letter if Towler sent in the notes and if their insurance was “still going’’; that 
she wanted to be sure about it and if it wasn't they would send the money. She ex- 
plained in the letter that they had fixed up the matter with Towler—had given 
notes—and asked when these notes were due. In the same letter she advised the ap- 
pellant that they had been informed that they could not depend. on Towler and asked 
if their insurance was still in effect. They received an answer to Mrs. Scheuer’s 
letter. Appellee didn’t have this letter of the appellant because when they got sick 
their stuff was moved out of the house. They searched for the letter everywhere, 
but couldn’t find it. Appellee saw the letter. Appellant stated in this letter that 
Towler was its agent and had fixed the notes up till November and everything 
“would be all right—everything would be sure to go on—and not to worry.” Tow- 
ler got mad with them because appellee told him that they had been informed that 
he could not be depended upon. The appellant wrote them before they made the 
notes that the policies were due in June. That was the only notice they got. In 
response to that letter they went after Towler and Towler fixed it up. They fixed 
it the way Towler directed and notified appellant that they had done so. After ap- 
pellee’s wife’s death on August 28, 1921, appellee requested Mr. Condray, the cashier 
of the First National Bank, to write the appellant and gave him the policies to col- 
lect. The appellant had not paid any part of the policies. Towler had riever paid 
appellee for his land purchased of appellee and didn’t even pay the taxes. 


On cross-examination appellee stated, among other things, that they never paid 
anything toward the second annual premiums due on the policies. Appellee and his 
wife gave notes and offered to pay them and appellant would not take it. They of- 
fered to pay the premiums when the notes were made. The agreement with Towler 
was to pay the cash necessary. At the time the notes were executed appellee and 
his wife looked to Towler to pay the cash deposit required. Before the second pre- 
miums were due appellee and his wife were anxious to fix up the matter. They had 
a letter from the appellant stating that the premiums would be due May 19, 1921. 
They then got after Towler, and he promised to fix it up, explained about the blue 
notes, and said that he would fix the receipt for it and that it would be all right. 
Appellee had fixed up the payment of the first notes with Towler and appellant had 
made no objection about that. After their agreement with Towler to make satis- 
factory arrangements for the second premiums, they became anxious about it, and 
Mrs. Scheuer wrote the letter as above stated. The answer of appellant to this let- 
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ter, about which the witness had testified, was received in about a week or so after 
Mrs. Scheuer’s letter was mailed. It was from the home office of appellant. In 
about 24% or 3 months after they received appellant’s letter appellee’s wife died. 


Towler testified for the appellant that he had been the agent of the appellant 
for 3% years. His authority was only that of a soliciting agent; he took applica- 
tions, etc. He took the applications for the policies in controversy. In payment of 
the first premiums he took notes for half the premium and the other half witness 
paid himself. When. the policies were issued, there was a land deal between wit- 
ness and Scheuer. He had bought a piece of land from appellee and had paid $500 
on it and was to pay the insurance premiums for the Scheuers from year to year, and 
the amount thus paid was to be credited on witness’ indebtedness for the land. 
Such was the contract when the applications were made and the policies issued. 
Witness had promised to pay the second premiums of the Scheuers on certain condi- 
tions in regard to the land deal, which the Scheuers did not comply with. The 
Scheuers knew that their insurance had lapsed on account of the nonpayment of the 
second premiums. Witness discussed the matter with them. They seemed to be 
anxious to reinstate it. Witness told them what was necessary to reinstate the poli- 
cies—told them that it would be necessary for them to furnish a health certificate 
showing the insured to be in good health and also told them that a cash deposit 
would have to be made when the notes were delivered if the appellant reinstated the 
policies. Witness continued his testimony as follows: 

“I presented to Mr. Scheuer the blue notes and at the same time I told him I 
would pay the cash deposit required, but I didn’t do it because he refused and failed 
to comply with his agreement with me, and I told him that if he didn’t do this I was 
not going to do anything for him along the line of reinstating his policies, that I was 
through with it. After the notes were signed I kept them in my possession; I never 
did send or forward the notes or any money as a cash deposit to the insurance com- 
pany. I have had the notes in my possession ever since. Mr. Scheuer signed a health 


certificate eventually—that was some time in June after the execution of the blue 
notes.” 


The testimony shows that Mrs. Scheuer signed the health certificate and gave it 
to the witness. The application for reinstatement and the certificate of good health 
signed by Mrs. Scheuer were introduced in evidence. A form of medical certifi- 
cate to be signed by the examining physician was also introduced, but was not signed 
by the medical examiner and approved by the medical director of appellant. The 
testimony of this witness further tends to prove that after the nonpayment of the 
second premiums an effort was made to compose the differences between witness and 
the Scheuers concerning the land, and, assuming that these differences had been ad- 
justed, the witness, at the request of the Scheuers and acting as their agent, went to 
the home office of appellant and told the bookkeeper that the Scheuers desired to 
reinstate their lapsed policies and requested him to make up the amount of cash 
necessary to be paid, make up the blue notes to be executed, together with the certi- 
ficate showing the insurability of the Scheuers. The bookkeeper complied with this 
request. These notes were executed by the Scheuers, but witness never returned the 
same to the appellant, nor was the cash paid by the witness because, as he states, 
witness ascertained that the Scheuers had not complied with the conditions upon 
which he promised to make the cash payment necessary for the reinstatement of the 
policies. Witness did offer to accept the blue notes, and if the Scheuers had paid 
the cash he would have forwarded the notes to the appellant with the cash, and if 
this had been done before the policies had expired the insurance would have been ex- 
tended. Witness knew that the Scheuers desired their policies reinstated, and he 
discussed the matter with the bookkeeper of -the appellant, and told him that the 
witness thought he could reinstate the policies. Witness identified a letter which 
was written to him by the appellant from its home office at Fordyce on its letterhead 
dated July 25, 1921, as follows: 


“We have received another letter from Chas. Scheuer and several days ago we 
wrote you in regard to this same matter. It is necessary that we give this party 
some reply, and will ask that you let us hear from you immediately upon receipt of 
this letter.” 

Witness answered this letter on the back as follows: 


“I will let you know all about this matter within a few days, but my reasons 
for not doing so now is because want a settlement out of these people before I let 
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you know about this matter, and then you can write them, and this will only be a 
few days.” 

Stamped on this letter was the following: 

“Home Life & Accident Co. Received Aug. 1, 1921, A. B. Banks & Co., Man- 
agers.” 

Witness never explained to Mrs. Scheuer or said anything to her about not hav- 
ing anything more to do with the matter after the failure to adjust the difference 
with appellee. She knew, however, that he was not going to take the land. 

Witness Thatch testified that he was the superintendent of the life department 
of the appellant. He explained the provisions of the policies, and stated that accord- 
ing to these provisions if premiums were not paid within 31 days of grace allowed 
the policy automatically lapsed. There was an effort made by the Scheuers to rein- 
state their policies. They asked the home office on what basis the policies might be 
reinstated, and the appellant informed them what was necessary. The notes were 
prepared in the home office, and the amount required in cash was figured out. No 
formal application was ever presented by the Scheuers for reinstatement to the home 
office, nor was there any medical certificate showing insurability after the policies 
had lapsed. The blue notes were never returned nor the cash deposit. Witness 
— the following letter written by the Scheuers to the appellant July 18, 

“How about policies for Chas. and Martha Scheuer, Nos. 18282, 17502, 18496 
and 18497? Collin Towler, your agent, brought notes for us to sign for now it was 
the blue notes, but he has acted the rascal with us in business matters and we feel 
we can’t trust him. We don’t want to lose out in the insurance. I have written you 
once before about this, now please let me know how we stand. We signed those 
blue notes and want to know if we are in good standing. Answer by return mail.” 

Witness answered this letter as follows: 

“Aug. 1, 1921. Mr. Chas. Scheuer, Stuttgart, Ark. Dear Sir: We had a let- 
ter from Mr. Towler today in which he advised us that he would talk to you within 
the next day or two with reference to your policy. If the conference you have with 
him is not satisfactory, please write us again.” 

Witness did not dictate the reply immediately after the letter of the Scheuers 
was received, but probably waited until he heard from Towler. The letter received 
from the Scheuers was the only one that witness knew anything about. If there was 
another letter, witness didn’t know anything about it. Witness was not sure about 
writing any other letter, but if there was another letter received it would be in the 
files. All the correspondence with reference to the contract from th Scheuers was 
in the files, and witness found no other letter except the one introduced in evidence 
Witness stated that the appellant might have waived the right to require a medical 
certificate and examination if the application for reinstatement and the notes and 
cash deposit had been received within a few days after the policies had lapsed. 

The court in substance instructed the jury that the only evidence that would 
warrant a finding for the appellee was that part of the testimony of the appellee in 
which he testified that after the execution of the blue notes and the agreement be- 
tween him and Towler he wrote the appellant a letter making inquiry, and in re- 
sponse to that letter the appellant advised appellee that his insurance was in full 
force and he need not worry; that unless such letter was written by the appellant 
in reply to appellee’s letter and received by the appellee the verdict should be in 
favor of the appellant; that if such letter was written by the appellant and received 
by the appellee it would operate under the law as a reinstatement of the insurance 
and would constitute a waiver of every other condition in the policy and a ratifica- 
tion of everything that Towler may have done or promised to do, and would fix lia- 
bility upon the part of the appellant; that; if the jury so found, its verdict should be 
in favor of the appellee in the sum of $10,000 less the amount of the premiums that 
would be due on the policies for that year The court further instructed the jury 
that the burden was upon the appellee to prove that the letter was written and re- 
ceived as stated. The appellant duly excepted to the rulings of the court. 

The appellee requested, among others, the following prayer for instruction: 

No. 2. “You are instructed that if you find for the plaintiff in this case for the 
amount claimed in his amended complaint, then you shall find in favor of the plain- 
tiff in the sum of 12 per cent. as a penalty against the defendant, in addition to the 
amount due on the policies.” 

The court refused this prayer, to which ruling the appellee excepted. 
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The appellant asked the court to instruct the jury to return a verdict in its 
favor, and also presented prayers for instructions in effect telling the jury that the 
policies had lapsed and were forfeited on the 8th day of June, 1921, and that the ap- 
pellant was not liable unless the policies were reinstated, and that unless they found 
the Scheuers had complied with the provisions of the policies concerning reinstate- 
ment the verdict should be in favor of the appellant. The court refused these 
prayers, to which the appellant duly excepted. 


The jury returned a verdict in favor of the appellee in the sum of $10,000 with 
© per cent. interest from the date of the proof of death, less the amount of the blue 
notes with interest thereon at 6 per cent. from May 8, 1921, to date. Thereupon 
judgment was rendered in favor of the appellee in the sum of $10,439.26. The at- 
torneys for the appellee moved the court to tax an attorney’s fee and a 12 per cent. 
penalty, and offered testimony by two reputable attorneys to the effect that a rea- 
sonable compensation to the attorneys for the appellee for services rendered would 
be between $1,500 and $2,000. The court rejected this testimony, and overruled ap- 
pellee’s motion to tax an attorney's fee and penalty. The appellant prosecutes this 
appeal from the judgment in favor of the appellee against it, and the appellee pros- 
ecutes here a cross-appeal from the refusal of the court to tax a reasonable attor- 
ney’s fee and for a penalty of 12 per cent. 


{1, 2] 1. Under the express provisions of the contracts of insurance evidenced 
by the policies which are the foundation of this action the nonpayment of the sec- 
ond premiums on the 8th day of June, 1921, ipso facto, caused a forfeiture of appel- 
lee’s rights under these policies. Fidelity Mutual Life Ins. Co. v. Bussell, 75 Ark. 
25, 86 S. W. 814; Patterson v. Equitable Life Assur. Society, 112 Ark. 171, 165 S. 
W. 454; Robnett v. Cotton States Life Ins. Co., 148 Ark. 199, 230 S. W. 257; Home 
Life & Acc. Co. v. Haskins, 156 Ark. 77, 245 S. W. 181. Upon the undisputed evi- 
dence, after these policies lapsed because of the nonpayment of the second premiums, 
there was no reinstatement thereof in compliance with the express provisions of the 
contract. Therefore the court ruled correctly in so declaring the law, and the only 
question presented by this appeal is whether or not the court erred in refusing to 
grant appellant’s prayer for a directed verdict in its favor. The trial court, as we 
have seen, refused such prayer, but on the contrary instructed the jury in effect 
that if the appellee, during the life of the insured, wrote to the appellant a letter 
inquiring whether the insurance was still in force, and the appellant in reply thereto 
advised the appellee before the death of the insured that the insurance was still in 
full force and that they need not worry, that such letter, if written, would constitute 
a waiver of the forfeiture and render the appellant liable. These rulings of the 
court, under the testimony, were likewise correct. 

[3-6] 2. We have set forth all the material facts bearing on these issues, and 
it could serve no useful purpose to reiterate them and argue them at length. They 
speak for themselves. Suffice it to say, whether or not Mrs. Scheuer wrote the let- 
ter referred to inquiring whether the second premiums had been paid and whether 
the insurance was still in force, and whether the appellant received such letter and 
replied thereto before Mrs. Scheuer’s death stating that Towler was its agent and 
that he had fixed up the notes until November and that everything was all right and 
not to worry, were purely issues of fact. Learned counsel for appellant contends 
that the testimony of the appellee tending to establish the fact that Mrs Scheuer 
wrote such a letter and received such an answer from appellant is not only incon- 
sistent, but contradictory in itself. We do not concur with counsel for appellant in 
this view of the testimony. On the contrary, it occurs to us that the testimony of 
the appellee is not unreasonable, and to say the least, when taken in connection with 
the testimony of Towler and Thatch, the duly authorized agents of the appellant 
in conducting the negotiations for the appellant resulting in the contracts of insur- 
ance, and the other letters in the record which are established by the undisputed 
testimony, it fully justifies the conclusion that: the letters were written as appellee 
testifies they were. But, even if the testimony were inconsistent and contradictory 
in itself, we are not the judges of the evidence and the credibility of the witnesses. 
It was for the jury to weigh all this testimony and reconcile the real, or apparent, 
conflicts. Certainly, it cannot be said that there was no testimony to warrant a find- 
ing by the jury that the letters were written, sent, and received as the appellee tes- 
tified they were. Eminent Household of Columbian Woodmen v. Heifner (Ark.) 
255 S. W. 29. The verdict of the jury, where there is any substantial evidence to 
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sustain it, is conclusive here. Fowler v. Hammett (Ark.) 258 S. W. 392, and cases 
there cited; Gates v. Ritchie (Ark.) 258 S. W. 397. 

[7] 3. The policies provided that only the president, vice president, or secretary 
of the appellant had power to make or modify this, or any contract of insurance, or 
extend the time for the payment of premiums. The appellant contends that under 
this provision of the policies the appellee did not meet the burden of proof by show- 
ing that the alleged letter was written by the president, vice president, or secretary 
of the appellant. The appellee testified that his wife wrote the letter to the appel- 
lant at Fordyce, and that they received, at Almyra, the alleged letter from the ap- 
pellant in reply thereto mailed from Fordyce. In other words, the testimony of ap- 
pellee tended to show that his wife wrote the appellant and that the appellant an- 
swered the letter. There was no suggestion at the trial, either by cross-examination 
of the witness or by prayers for instructions, that this letter, if written, was not 
written by the president, vice president, or secretary, the officers of the appellant 
having power under the policy to extend the time for payment of premiums and to 
reinstate policies of insurance. The testimony of the appellee was sufficient, in the 
absence of any contention or evidence to the contrary in the trial court, to warrant 
the jury in finding that the letter was written by the appellant through its duly 
authorized officers and agents. 


[8] Notwithstanding the above provision of the policies, Thatch, whose testi- 
mony shows that he was the superintendent of the life department of appellant and 
its under-writing manager, whose duty it was to pass on the reinstatement of lapsed 
policies and who answered the letter of the Scheuers of July 18, 1921, concerning 
their standing with the appellant, would have had the right to waive the forfeiture 
of the policies, and by his conduct in the premises could have estopped the appellant 
from insisting on a forfeiture. Industrial Mutual Indemnity Co. v. Thompson, 83 
Ark. 575, 104 S. W. 200, 10 L. R. A. (N. S.) 1064, 119 Am. St. Rep. 149; Peebles v. 
Columbian Woodmen, 111 Ark. 436, 164 S. W. 296. See Woodmen of the World v. 
Newsom, 142 Ark. 132, 219 S. W: 759, 14 A. L. R. 903, on rehearing. 

It must be remembered that there is no testimony whatever in the record to the 
effect that the appellant did not write the alleged letter which the appellee testified 
was received bearing appellant’s signature and mailed from Fordyce, where appel- 
lant’s home office is situated. On the contrary, Thatch testified concerning this: 


“TI would have authority, I presume, to waive the application for reinstatement. 
Probably I never did notify Mr. or Mrs. Scheuer or Mr. Towler that these policies 
had lapsed.” 


He nowhere denies that the letter was written which the appellee testified he : 
received, and he does not testify that a letter was not written by the appellant ad- 
vising the Scheuers that they were still in good standing in reply to Mrs. Scheuer’s 
letter of inquiry. We conclude, therefore, that the testimony was sufficient to war- 
rant the jury in finding that the alleged letter was written by the appellant. 


[9] 4. What ‘was the effect of that letter on the contract of insurance? This 
letter shows clearly that it was not the purpose of appellant to insist upon a forfei- 
ture of the policies because of the failure of the insured to pay the second premiums 
at the time same were due on June 8, 1921, the last day of grace. The letter of the 
Scheuers of July 18, making inquiry of appellant as to their standing, and the an- 
swer thereto, by the appellant, of August 1, 1921, and the letter of appellant to Tow- 
ler, its agent, of July 25, 1921, all pertaining to these policies and relating to the 
question as to whether or not the policies were still in force, show that the appellant, 
at least as late as August Ist, was not insisting on a forfeiture of the policies for 
the nonpayment of the second premiums. Mrs. Scheuer died on August 28, 1921. 
We are convinced that there was substantial testimony to warrant a finding by the 
jury that appellant by this letter intended to inform the Scheuers that these policies 
were still alive and that it was the intention of appellant that they be kept alive until 
its agent, Towler, had perfected arrangements with the Scheuers for the continua- 
tion or reinstatement of the policies; or, at least, until they had had an opportunity 
to confer with Towler and, if satisfactory arrangements had not been made, until 
Towler or the Scheuers notified the appellant to that effect. It is certain from the 
testimony that the Scheuers were anxious to keep these policies alive and would 
have done everything required by the appellant, under the provisions of the policies 
to reinstate the policies, possible for them to do, if they had been notified that their 
policies had lapsed instead of being informed to the contrary. In the meantime, and 
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without any further correspondence or notification in any manner that the policies 
had lapsed and were of no effect, Mrs. Scheuer died. 

[10] Forfeitures are not favored. It was the duty of the appellant, under the 
circumstances, to promptly answer the letter of the Scheuers and franky tell them 
that their policies had lapsed, and that it would insist on a forfeiture, if such was 
its intention. 

After a consideration of the whole record, we are convinced that the testimony 
was sufficient to warrant the jury in finding that the appellant had waived the for- 
feiture of the policies because of the nonpayment of the second premiums, and is 
estopped from asserting that it is not liable on the policies. The judgment, there- 
fore, in favor of the appellee for $10,439.26, the amount of the policies with inter- 
est, less the amount of the second premiums, is affirmed. 

{11] 5. The court erred in not granting the appellee’s motion for penalty and 
attorney’s fee. Under our statute, and the pleadings and proof in the case, the ap- 
pellee was entitled to recover a penalty of 12 per cent. together with a reasonable 
attorney’s fee. Section 6155, C. & M. Digest; Queen of Ark. Ins. Co. v. Bramlett, 
103 Ark. 1, 145 S. W. 541; Amer. Nat. Ins. Co. v. White, 126 Ark. 483—494, 191 S 
W. 25; N. Y. Life Ins. Co. v. Adams, 151 Ark. 123, 235 S. W. 412; National Life 
Ins. Co. v. Sherod, 155 Ark. 381, 244 S. W. 436. The testimony on the motion to 
tax a reasonable attorney’s fee tends to prove that a reasonable attorney's fee for 
the services rendered would amount to between $1,500 and $2,000. One witness 
stated that $1,500 would be a reasonable fee and another that between $1,500 and 
$2,000 would be a reasonable fee. But we are of the opinion that the sum of $1,- 
000 would be a reasonable compensation for the services rendered by appellee’s 
counsel. The order of the court refusing to allow appellee the penalty and attor- 
ney’s fee is therefore reversed, and judgment will be entered here for a penalty of 
12 per cent. on the amount of the judgment recovered below and attorney’s fee in the 


sum of $1,000. 
eee 


RATTRAY v. BANKS. (No. 14532.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 9, 1924.) 
121 Southeastern Reporter, 516. 
(Syllabus by the Court.) 

1. INSURANCE—ASSIGNMENT OF POLICY TO INSURED’S CREDITOR 
AS SECURITY HELD CHANGE OF BENEFICIARY PRO TANTO. 

A beneficiary in a life insurance policy, where the insured has reserved the right 
to change the beneficiary, has no vested interest, and an assignment of the policy by 
the insured to a creditor, for the purpose of securing an indebtedness of the insured 
which is less than the face value of the policy, amounts to a change of beneficiary 
pro tanto. 

(For other cases, see Insurance, Dec. Dig. §§ 586, 587.) 

2. HUSBAND AND WIFE—WIFE’S CONSENT TO ASSIGNMENT OF IN- 
SURANCE POLICY AS SECURITY NOT A TRANSFER OF HER PROP- 
ERTY IN PAYMENT OF HUSBAND'S DEBT. 

A consent by the beneficiary to the assignment is, since the beneficiary’s interest 
has thus been divested by the insured, unnecessary to the validity of the assignment, 
and where such beneficiary is the wife of the insured, a consent by her to the as- 
signment, since it conveys no interest, cannot amount to a transfer of the wife’s 
property in payment of her husband’s debt. 

(For other cases, see Husband and Wife, Dec. Dig. § 169[3].) 

3. CASE DISTINGUISHED. 

This case is distinguishable from Smith v. Head, 75 Ga. 755, since it appears that 
in the latter case the assignment was by the wife as beneficiary alone; and it not 
appearing that there was any assignment or change of beneficiary by the insured, 
who was the husband, the assignment by the wife was necessarily void, in so far as 
it conveyed her interest in the policy for the payment of her husband’s debt. 

4. INSURANCE—ASSIGNEE OF POLICY AS SECURITY HELD ENTITLED 
TO RETAIN ATTORNEYS’ FEES AS “EXPENSES” ON COLLECTION 
AGAINST INSURER. 

Where the assignment was made by the insured for the purpose of securing the 
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transferee as indorser upon certain notes due by the insured to a bank, and the con- 
tract between the insured and the transferee as expressed in the assignment provided 
that the transferee should, in the event of the death of the insured, collect from the 
insurer proceeds due under the policy, and, “after paying off all of said notes re- 
maining unpaid [the transferee], turn over to [the insured] or his estate the amount 
received on said policy over and above the amount of said notes, interest and ex- 
penses,” a reasonable attorney's fee, if incurred by the transferee in collecting the 
amount due the insured under the policy, could be retained by the transferee after 
paying the principal and interest due on the notes. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Expenses. ) 

5. STATEMENT OF FACTS. 

This being a suit by the wife against the transferee to recover the amount re- 
tained by him out of the amount which he collected from the insurer, and which the 
transferee alleged he was entitled to retain by virtue of the provisions in the assign- 
ment, and the sums retained being only the principal and interest due on the indebt- 
edness, plus $50 as expense incurred by the transferee in the payment of an attor- 
ney’s fee, and there being no dispute as to the correctness of the amount due as 
principal and interest, and the retention of the amount claimed by the defendant as 
attorney’s fee being contested only upon the ground that it could not be retained 
under a proper construction of the contract, and not upon the ground that the ex- 
pense was unreasonable, or had not been incurred by the defendant, the verdict and 
judgment was supported by the evidence, and the court did not err in overruling the 
plaintiff’s motion for a new trial. 

6. CASES CITED. 


See, in this connection, Civil Code 1910, § 2498; Bilbro v. Jones, 102 Ga. 161, 
29 S. E. 118; Nally v. Nally, 74 Ga. 669, 58 Am. Rep. 458. Greenville v. Crawford, 
13 Ga. 355; Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143; Cohn 
v. Malone, 248 U. S. 450, 39 Sup. Ct. 141, 63 L. Ed. 352. 

Error from City Court of Decatur: Walter R. Daley, Judge. 


Action by L. W. Rattray against James Banks. Judgment for defendant, and 
plaintiff brings error. Affirmed. 


C. L. Redman, of Jackson, and A. C. Corbett, of Atlanta, for plaintiff in error. 
McElreath & Scott, of Atlanta, for defendant in error. 

STEPHENS, J. Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


or oo 


LAWLER v. ROMAN CATHOLIC MUT. PROTECTIVE SOC. OF IOWA. 
(No. 35632.) 
(Supreme Court of Iowa. March 11, 1924.) 
197 Northwestern Reporter, 633. 


1. INSURANCE — SERVICE OF NOTICE OF SUIT ON PRESIDENT OF 
LOCAL BRANCH OF BENEFIT SOCIETY HELD SUFFICIENT. 
Service of notice of a suit on a fraternal benefit certificate on the president of 

defendant’s local branch, by which insured was received as a member, and the certi- 
ficate, signed by its officers, was delivered, and: assessments collected and remitted, 
held sufficient under Code 1897, § 3532, authorizing service on any agent or clerk 
in the office or agency of a company in a county other than that of its residence in 
actions growing out of or connected with the business of such office. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

Appeal from District Court, Webster County; E. M. McCall, Judge. 

Action to recover upon a certificate of insurance. There was a judgment against 
the defendant by default. Fifteen days later and during the same term of court, the 
defendant appeared and filed an application to set aside the judgment and to grant 
a new trial. Such application, after a full hearing on the merits, was denied by the 
district court, and the defendant has appealed from such order. Affirmed. 


‘ Sawyer & Norman, of Keokuk, and Johnson & Martin, of Ft. Madison, for ap- 
pellant. 
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Healy, Thomas & Healy and Mitchell & Files, all of Ft. Dodge, for appellee. 


Evans, J. The application for a new trial was predicated substantially upon 
two grounds: 

(1) That the purported service of original notice of the suit was void, and 
therefore conferred no jurisdiction upon the district court. 

(2) That the defendant was prevented by casualty and misfortune from obtain- 
ing knowledge that a suit against it had been commenced. 

Taking up these grounds in their order, it appears that David Lawler, to whom 
a certificate of insurance had been issued by the defendant in 1881, died in April, 
1922. The suit was brought upon such certificate. The defendant is a fraternal 
beneficiary society and purports to be duly incorporated. Service of original notice 
was made upon it by serving Conway, president of the local branch of the defend- 
ant society; such local branch being known as No. 25, St. John’s, Fort Dodge, Iowa. 
The defendant's principal place of business is at Ft. Madison, Iowa, and its general 
secretary is Kern. The question at this point is whether the plaintiff had statutory 
warrant for serving an original notice upon Conway asa legal representative for that 
purpose. The statute, if any, upon which the plaintiff does and must rely, is section 
3532 of the Code of 1897, which provides: 

“Sec. 3532. On Agent, as to Business of Office or Agency.—When a corpora- 
tion, company or individual has, for the transaction of any business, an office or 
agency in any county other than that in which the principal resides, service may be 
made on any agent or clerk employed in such office or agency, in all actions growing 
out of or connected with the business of that office or agency.” 

Did the local branch through its officials constitute a local office or agent of the 
defendant company within the meaning of the foregoing section? In view of the 
existing judgment, the burden was upon the defendant as an applicant to show that 
it did not. The articles of incorporation are not in evidence. We are therefore 
without specific or direct evidence as to just what the relation is between the general 
office and the local branch or just what the function of the local branch is. There 
is evidence, however, from which such relation and function may be to some extent 
implied. The certificate sued on is as follows: 


“Constitution Amended Nov. 5 and 6, 1879. Organized at Iowa City, May 21, 1879. 

Incorporated November 20, 1879. 

“Roman Catholic Mutual Protective Society of America. 
“Certificate of Membership. 

“This certifies that David Lawler, born August 29th, 1836, is a member of the 
Roman Catholic Mutual Protective Society of Iowa, having been received in due 
form by Local Branch, No. 25, St. John’s at Ft. Dodge, Iowa, and is entitled to all 
the benefits of membership so long as he conforms with the rules and regulations 
prescribed by the charter, constitution and by-laws of this society. 

“The society pays at his death two thousand dollars, when the society numbers 
two thousand members, but until that time it shall be one dollar for each and every 
member; but the society shall not be in any case liable for more than one dollar for 
each member in good standing. 

“Date Jan. 30, 1881. 

“N. F. Scallum, President. 
“M. J. Farley, Gen’l Sec’y. 
“J. H. Ryan, 
“President Local Branch. 
“C. Laufersweiler, 
“Secretary Local Branch.” 


A witness for the defendant testified as follows: 

“This society is a fraternal beneficiary society and organized under the chapter 
of the Iowa statutes providing for the organization of fraternal beneficiary societies. 
It has separate lodges or branches with a ritualistic form of government as re- 
quired by statute. The members are issued a certificate of membership in the so- 
ciety which corresponds with the policy in an old line insurance company. Instead 
of having lodges in the various towns, they are called branches. These branches are 
made up of members of the society consisting of groups located in a particular 
town and surrounding vicinity, and the local group elect all of their officers who deal 
between this group or branch and the general society. The home office of the or- 
ganization is at Ft. Madison, Iowa.” 
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[1] It will be noted, from the certificate quoted, that the membership of Law- 
ler came through the local branch; that he was received as a member by the local 
branch; that the certificate became effective by the signature of the president and 
general secretary of the society and of the president and secretary of the local 
branch. It further appears that all assessments of members are collected and re- 
mitted by the local branch through its secretary. It is true that the membership is 
small, and that the branch as such has no regular meetings and meets only upon call, 
and has had no meeting for ten years, and that the activities of its officials are few. 
The fact is that it maintains its organization as such; that it keeps books; that it 
maintains correspondence with the society; and that the society deals with it as a 
part of its own organization. The fair implication of the record before us is that 
the local branch is a part of the defendant’s plan of organization and that it is in- 
tended as the local agency, through which it comes in contact with its individual 
members, and through which it acquires its members, and through which it collects 
all dues from its members. Sections 3529 to 3532 provide methods of serving notice 
upon corporate bodies. Of these section 3532 is the broadest and most general in its 
scope. The general policy of the statute is that an incorporated society must be- 
come tangible to a suit in the county where it transacts business, and may become so 
through the same agency through which it transacted the business. To require a 
plaintiff in such a case to carry or send his original notice hundreds of miles distant 
for the purpose of service is quite repugnant to the clear general policy of the stat- 
ute. If the present section 3532 fails fairly to cover the present case, such failure 
is the result of legislative inadvertence or oversight. 

The defendant society has transacted business in Webster county for more than 
40 years in the acquisition of members and in the delivery of certificates and in the 
collection of dues; and it has done it all, be it much or little, through the local 
branch. Concededly it is suable in that county. Its local branch had two officials, 
a president and a secretary. Such officials (not the present incumbents) were 
signatories to the certificate sued on. We think it was permissible to the plaintiff to 
serve her original notice upon either of them. She did serve it upon the president, 
who delivered the same forthwith to the secretary of the local branch. It was a 
good service and conferred jurisdiction upon the court. 

(2, 3] II. Did the trial court abuse its discretion in refusing a new trial? The 
ground of appeal to this discretion was that the company proper at its headquar- 
ters received no notice of the suit until after judgment was entered. For some rea- 
son not well explained in the record, the local officials did not send the original no 
tice to the home office, nor did they advise such office of its service. The explana- 
tion of the secretary is that he was expecting to hear from the general secretary. 
He evidently inferred that the general secretary would receive the same notice that 
he had. This mistaken inference of the secretary had in it a quality of misfortune 
so far as the society was concerned, in that it operated to withhold from it a com- 
munication to which it was entitled from its own agency. If this were all, it would 
make a strong call upon the discretion of the court to grant a prompt application for 
a new trial. 

But, on the other hand, it appears that, for some time prior to suit, negotiations 
were carried on by correspondence between plaintiff’s attorneys and the general 
headquarters. The general officers at headquarters rejected the claim defiintely 
and denied liability thereon. They were advised definitely in this cor- 
respondence that the plaintiff would bring an action in Webster county 
in its August term of court. This information was imparted three weeks 
before the original notice was served; whereas, the original notice was served 
three weeks before the first day of the August term. The officers of the society 
must be presumed to have known that the society was subject to service upon its 
local branch in Webster county. It would have been a simple precaution against 
possible misunderstanding on the part of the local officials for the general secretary 
to advise the local officials of their duty in the event of a suit. This failure of a 
general secretary was not a high degree of negligence, but it was something less than 
diligence. If there had been any connivance or collusion or any sinister conduct on 
the part of plaintiff or her attorneys to bring about such a situation, a different 
question would be presented. There was nothing of that kind. It is claimed in 
argument that the local secretary was misled by a casual conversation with one of 
plaintiff’s counsel. We have carefully scrutinized the evidence in that regard; and 
find nothing worthy of more extended notice. The counsel in question was justified 
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in supposing that the original notice had been sent to its destination. The conversa- 
tion complained of could have no significance except upon the supposition that such 
counsel knew that the local secretary had not advised the general secretary of the 
service of notice. 

It goes without saying that the trial court has a considerable discretion in the 
matter of setting aside a judgment by default. We have frequently said that we 
draw the line more closely upon such discretion when the application is refused than 
when it is granted. We should have been quite as well satisfied with the record in 
this case if the application had been granted. The power of discretion, however, is 
vested in the district court, and we are not justified in encroaching upon it such as it 
is. In view of the advance notice given to the defendants of the purpose of plain- 
tiff to bring a suit in the August term, we cannot unduly minimize the effect of such 
circumstance upon the discretion of the court, nor say that such discretion was 
abused. We are constrained, therefore, to affirm the order of the trial court. 

Affirmed. 

Arthur C. J., and Preston and Faville, JJ., concur. 

——__-< 


GASSER’S EX’X v. MICHIGAN MUT. — INS. CO. 
(Court of Appeals of Kentucky. Jan. 22, 1924.) 
258 Southwestern Reporter, 102. 

1. INSURANCE—RIGHT OF INSURED TO HAVE POLICY CARRIED AS 
NONPARTICIPATING TERM INSURANCE FOR FAILURE TO PAY 
PREMIUM HELD DEPENDENT ON HIS ELECTION. 

Under life policy, held, that the right of insured to have the amount named in 
the policy carried as nonparticipating term insurance, in the event of failure to pay 
a premium, was made to depend on his electing to have the insurance so carried by 
written notice to the company. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE—LOAN AGREEMENT HELD NOT TO CHANGE RIGHTS 
OF INSURED UNDER POLICY AS TO EXTENDED INSURANCE, 

A loan agreement between insurer and insured under life policy, held not to 
enlarge the rights of the insured so as to entitle beneficiary to recover full amount 
of insurance granted after default in payment of premiums, the policy providing 
only for a fractional liability in such case, though the loan agreement gave the in- 
surer the option, on default in payment of premium, of deducting from the cash 
value of the policy the amount of indebtedness, and return the balance in cash to the 
insured, which option it did not act upon. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE—FAILURE OF INSURER TO GIVE NOTICE OF PREMIUM 
DUE, HELD NO EXCUSE FOR FAILING TO PAY. 

The rule excusing the nonpayment of a premium on a life policy, on the ground 
that insurer failed to give notice of premium due according to previous custom, ap- 
plies only where there is a reasonable delay in making payment and does not apply 
where insured failed to pay several premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE—NOTICE; RULE STATED AS TO OBLIGATION OF IN- 
SURER TO GIVE NOTICE OF PREMIUMS DUE. 

Life insurance company is under no obligation to give insured notice of the 
amount and maturity of the premiums accruing on the policy, unless there is an ex- 
press or implied agreement that notice shall be given or a statute requiring notice, 
where the policy definitely fixes the amount of the premiums and the time of payment. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

Appeal from Circuit Court, Daviess County. 

Action by Eugene Gasser’s executrix against the Michigan Mutual Life Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

E. B. Anderson and W. Foster Hayes, both of Owensboro, for appellant. 

Sandidge & Sandidge, of Owensboro, for appellee. 

Sette, J. On September 16, 1902, appellee issued to Eugene Gasser, the appel- 
lant’s husband and testator, a policy insuring his life in the sum of $1,000, in con- 
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sideration of an annual premium of $32.76; the first premium being paid on the 
delivery of the policy, and the others payable on September 16, of each succeeding 
year during the life of the insured. . He died on April 21, 1919, testate, and this ac- 
tion was brought by appellant as the executrix of his will against appellee on April 
19, 1920, to recover on the policy. The circuit court sustained the appellee’s demurrer 
to the petition as amended, and, the appellant failing to plead further, dismissed the 
action. Complaining of the judgment manifesting these rulings, the executrix has 
appealed. 

The facts alleged or admitted by the petition, as amended, are as follows: The 
premiums due on September 16 annually were paid every year up to and including 
September 16, 1915. On August 2, 1916, the insured borrowed from the assurer 
$225.15, on his policy. The premium due September 16, 1916, was not paid in cash 
but a note was executed therefor. This note was renewed by the insured June 17, 
1917, for the balance then due on it, $26.09, payable one month after date, and the 
renewal note remained unpaid at his death. The premium due September 16, 1917, 
was not paid, neither was the premium due September 16, 1918, and at his death no 
part of the principal or interest on the note for $229.19, which was payable annually, 
had been paid. The policy contained this provision: 

“If the premiums are not paid as provided herein, then in every such case the 
company shall not be liable for the payment of the sum insured, and this policy shall 
cease and determine, excepting only, that after three or more annual premiums have 
been paid upon this policy, it will be valid as a paid-up, nonparticipating policy, for 
a fractional amount of the sum insured, as provided by the laws of Michigan, or at 
the end of the fifth policy year, or at the end of any succeeding five-year period, if 
all premiums due have been paid and the policy is in force for its full amount, and 
if it be surrendered fully receipted by the insured and beneficiary within thirty days 
after such periods, the company will pay to the insured or beneficiary such a cash 
surrender value, for the policy, an amount equal to the reserve of the policy, ex- 
clusive of the divided additions, computed by the American Experience Table of 
Mortality, with 4% interest, less any indebtedness to the company.” 

[1] The appellant did not sue for a “fractional amount of the sum insured as 
provided by the laws of Michigan.” The insurer had offered to pay what it claimed 
this amounted to. This was refused by the appellant, and the suit was brought on 
the policy as a subsisting obligation to pay $1,000, less the sums above set out as 
credits thereon. But while the petition admits this offer and the appellant’s rejec- 
tion of same, as it failed to allege what the laws of Michigan provided on the sub- 
ject, or what the “fractional amount of the sum insured, as provided by the laws 
of Michigan” was for which the policy, after the insured’s default in the payment of 
a premium maturing later than the third, would become valid as a paid-up nonpar- 
ticipating policy,” there was no showing by the petition of a state of facts that 
would have authorized the circuit court, even if such relief had been asked, to 
render judgment in the appellant’s favor for the fractional amount of the sum in- 
sured, as provided by the laws of Michigan. 

We find little difficulty in ascertaining from the contract of insurance the rights 
of the parties. By the first clause of the policy it was provided that in the event all 
annual premiums should be paid during the life of the insured, when due, the insur- 
ance company would, at the death of the insured, pay the beneficiary named in the 
policy, or if none, to the personal representative or assigns of the insured $1,000, to 
be credited by any indebtedness of the latter to the company; but by the clause 
above quoted it is provided that, if any premium should not be paid after the third, 
the policy would in that event become and remain valid only as a paid-up nonpartici- 
pating policy “for a fractional amount of the sum insured, as provided by the laws 
of Michigan,” payable at the death of the insured, but from which should then be 
deducted any indebtednes of the insured to the insurer. The latter part of the 
clause in question provides for a surrender of the policy, at the option of the in- 
sured, at the end of the fifth policy year, or at the end of any succeeding five-year 
period, and for payment of its cash surrender value. But, as the option thus con- 
ferred was one that the insured alone could avail himself of and the option admit- 
tedly was not exercised by him during his lifetime, consideration of this provision 
is of no importance in determining the rights of the parties to the present action. 

Another provision of the policy reads as follows: 

“It is hereby agreed, that after the payment of three full annual premiums, the 
58S——Vol. LXII. 
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insured may, in lieu of the paid-up insurance provided for in this policy No. 74235, 
elect, by giving written notice to the company within three months after the pre- 
mium is due and unpaid, to have the $1,000, named in this policy carried as non- 
participating term insurance, without further payment of premiums, according to 
the following table, provided there is no indebtedness against the policy. * * * 
The full reserve of this policy, computed on the American Experience Table of 
Mortality at 4% per annum, shall be used as a single premium to purchase the ex- 
tension at the company’s published rates. * * *” 

[2] Obviously, the right of the insured under this provision to have the $1,000, 
named in the policy carried as nonparticipating term insurance, in the event of fail- 
ure to pay any premium, was by its terms made to depend on his electing to have 
the insurance so carried, through the required written notice thereof given the com- 
pany within three months after the maturity of the unpaid premium, and as it is 
neither alleged in the petition nor amended petition that such election was made by 
the insured or written notice thereof given by him to the company within the time 
above stated, the policy by its terms was automatically converted into a paid-up, 
nonparticipating policy, for a fractional amount of the sum insured, as provided by 
the laws of Michigan. But as previously remarked, because of the absence from 
the petition, as amended, of the averments of fact necessary to that end, the appel- 
lant was not in a position to claim that the policy was valid as a paid-up nonpartici- 
pating policy for a fractional amount of the sum insured as provided by the laws 
of Michigan, and seek to recover such fractional amount, hence she did not attempt 
to do so. 

It is admitted in the petition that the premiums due September 16, 1917, and 
September 16, 1918, respectively, were not paid; that at the time of the failure to 
pay these premiums the insured owed the appellant company two notes—one of 
$26.09, of date June 16, 1917, and accrued interest balance on premium due Septem- 
ber 16, 1916, and one of $229.15, dated August 2, 1916, and accrued interest, for 
money borrowed by the insured on the policy. These admissions, when considered 
in connection with the provisions of the policy, supra, make it patent that the in- 
sured, after September 16, 1917, was only entitled to a paid-up, nonparticipating pol- 
icy for a fractional amount.of the sum insured, as provided by the laws of Michi- 
gan, and this fractional amount of the sum insured, as provided by the laws of 
Michigan, less any indebtedness owing by the insured to the company at his death, 
the appellant was entitled to collect upon the policy in question as a paid-up, non- 
participating policy, and might have recovered if sued for. But, as she failed and 
refused to allege the facts entitling her to this relief, no cause of action was stated 
in her behalf by the petition as amended. 

The loan agreement between the insurer and insured, which was executed Au- 
gust 2, 1916, when the note of $229.15 was executed to the former by the latter for 
the loan to him of that amount on the policy, is as follows: 

“LT hereby covenant and agree that the principal of this note, with interest due 
and accrued, shall become due and payable whenever the insurance under the said 
policy shall become due and payable, or whenever the total indebtedness of the un- 
dersigned shall equal or exceed the loan value of the said policy, or whenever any 
premium on the said policy, or interest on this note, shall not be paid when due. 
That if default be made in the payment of any premium, or interest, and the policy 
be not surrendered for its cash value, less the indebtedness, within ten days after 
such default, the said company after one month’s notice in writing, addressed to Eu- 
gene Gasser at Owensboro, county of Daviess, state of Kentucky, shall deduct from 
the cash value of the policy the amount of this and all other of my obligations to 
the said company with interest due on same, and return the balance, if any, to me, 
or at its option, deduct the indebtedness from the then present value of the paid-up 
insurance provided for in the policy and use the remainder, if any, as a net single 
premium to purchase paid-up insurance.” 

[3] This agreement did not lessen the rights of the insurer or enlarge those of 
the insured under the policy. Certainly it did not, as claimed by the appellant, give 
the insured the right to demand, or to her as beneficiary under the policy the right 
to recover the full amount of insurance granted by the policy, after there had been 
a default by him in the payment of premiums when he would not have been en- 
titled thereto under its provisions. While the agreement provides that, if default be 
made in the payment of any premium or interest, and the policy be not surrendered 
for its cash value, less the indebtedness of the insured, within ten days after such de- 
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fault, the company, after one month’s notice in writing, shall deduct from the cash 
value of the policy the amount of indebtedsess and interest and return the balance in 
cash to the insured, or at its option deduct the indebtedness from the then present 
value of the insurance provided for in the policy and use the remainder, if any, as a 
net single premium to purchase paid-up insurance, did the failure of the appellee to 
exercise cither of these options, give the appellant the right, as alleged in her petition, 
to recover the face value of the policy, less the indebtedness of the insured to the 
appellee? We think not. On the contrary the failure of the latter to act upon its 
rights under the loan agreement in nowise affected its right to rely on the provisions 
of the policy-defining the rights of the insured in case he failed to pay the annual 
premiums. The option given the appellee by the loan agreement was to provide a 
summary way of terminating the loan contract, not to change or abrogate the terms 
of the policy. 

In the state of case here presented what were the rights of the parties? To this 
question we can find but one answer. By the terms‘of the policy and loan agreement 
as well the insured was entitled, if any premium after the third should not be paid, 
to a paid-up, nonparticipating policy for a “fractional amount of the sum insured as 
provided by the laws of Michigan,” and the failure of the appellee to exercise either 
of the options mentioned left the policy in force only to that extent. Therefore, in 
no event was the appellant entitled to recover the face value of the policy, less the 
indebtedness of the insured to the appellee. 

To avoid the effect of the nonpayment of premiums as provided in the policy, the 
plaintiff made in her petition to which the demurrer was sustained, the following al- 
legations: 

“She further states that from the date of said policy in 1902, until the year 1917, 
it was the uniform custom of defendant company and her said testator that the an- 
nual premiums on said policy should be, and they were, paid (after the first premi- 
um) to defendant’s general. agent at his office in the city of Louisville, Ky., being 
sent to said agent by mail and by means of checks; that during said years many of 
said premiums were in the first instance paid by her said testator in whole or in part 
by the execution of notes therefor, and that the notes so executed were in many in- 
stances renewed in whole or in part and frequently for a number of times, and the 
checks in payment of said notes in whole or in part were sent by mail as aforesaid 
to the said general agent at Louisville and received and accepted by him, and that, 
during all said time it was the uniform custom of defendant and of its general agent 
to notify said testator by mail in advance when any premiums or any of said notes 
executed for a premitfm or part thereof would be due and payable and her said testa- 
tor came to and did rely upon the custom of defendant and its said agent so as to 
notify him in advance when any premium or note would be due, and he was not 
required to and did not himself try to keep in mind the dates when said premiums 
or any of said notes would mature, but relied and depended entirely upon said de- 
fendant and its said agent to notify him in advance according to its said custom of 
the maturity of same; that when the annual premium due in September, 1918, be- 
came due respectively, defendant and its said agent neglected and failed to notify 
her said testator in advance or at all that said premiums or either of them would be 
due or had become due, and her said testator did not know of the maturity of said 
premiums or either of them, and his attention was not called thereto, and that be- 
cause of his reliance upon said custom and his expectation that the same would be 
continued, he overlooked the maturity of said premiums, and for that reason alone 
failed to pay the same; that he was ready, able, and willing to pay said premiums, 
and expected to pay the same and had no intention whatever of not paying same or 
of permitting same to become in arrears, and would not have failed to pay same or 
either of same but for said custom and his reliance thereon and his expectation that 
said custom would be continued, and that he would be notified as he had always been 
theretofore when said annual premiums would become due.” 

[4] We have been referred by the counsel for appellant to some cases under 
which it is maintained that these allegations were sufficient to warrant a recovery 
on the policy. But most of the cases excusing the nonpayment of a premium on this 
ground were cases where there was only a reasonable delay in making payment re- 
sulting wholly from the failure of the insurer to give notice according to its pre- 
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vious custom. That is not this case. The assured failed to pay the note for $26.09 
due July 17, 1917. He failed to pay the annual interest on the note for $229.15, due 
August 2, 1917. He failed to pay the premium due September 16, 1917. Thus things 
ran along until September 16, 1918, and he failed to pay that premium, He then 
died on April 21, 1919, without communicating with the company in the meantimd in 
any way or taking any action to preserve his rights under the policy. He knew from 
his policy that its life depended on his paying the annual premium on September 16, 
of each year. He paid these premiums for 15 years, and so necessarily knew about 
the premiums and when they were payable. His course after he obtained the loan 
of $229.15 on his policy warranted the company in assuming that notice to him would 
be futile. His conduct clearly indicated a purpose not to continue the insurance; for, 
if not, he had no right to remain silent so long. The failure to receive any further 
notice from the company, should have apprised him, if he wished to continue his in- 
surance. to pay what he owed or arrange it with the company. He could not in- 
definitely remain silent and take no action under the circumstances. 

[5] What we regard as the correct doctrine on this subject is thus stated in 
Cooley’s Briefs on the Law of Insurance, vol. 3, p. 2281: 


“In the case of ordinary life insurance, where the policy fixes definitely the 
amount of the premiums and the time of payment, the insurance company is under 
no obligation to give the insured notice of the amount and maturity of the premiums 
accruing on the policy, unless there is an express or implied agreement that notice 
shall be given or a statute requiring notice.” 

See May on Insurance, vol. 2, § 356a. 

The weight of authority seems to be to the effect, that an obligation to give no- 
tice of the maturity of insurance premiums cannot be imposed by mere custom. 
Thompson v. Insurance Co., 104 U. S. 252, 26 L. Ed. 765; Gaterman v. American 
Life Ins. Co., 1 Mo. App. 300; Grant v. Alabama Gold Life Ins. Co., 76 Ga. 575. It 
is admitted in this case that the appellee failed for two years in succession to give 
the insured notice of the maturity of his premiums, and this was equivalent to ad- 
vising him that he need no longer expect notice. Furthermore, in the jurisdictions 
where it is held that a custom of giving notice of the maturity of premiums will 
impose an obligation to give notice, failure to give it seems to have been seized on 
by the courts to avoid forfeiture, which, as we have seen, did not result from the 
failure of notice in this case for the policy was not forfeited by the reason of the 
failure of notice. The effect of such failure was merely to automatically continue 
the validity of the policy for a fractional amount of the sum insured, as provided by 
the laws of Michigan. It is manifest from the facts here pleaded that the failure of 
the insured to pay the annual premiums for two years, after borrowing the full value 
of the policy, that he intended by such failure to pay them to abandon his insurance. 

We find no error in the action of the circuit court in sustaining the demurrer to 
the petition as amended. 

Judgment affirmed. 

ee ee 


INDIANAPOLIS LIFE INS. CO. v. AARON et at. (No. 23665.) 
(Supreme Court of Minnesota. March 14, 1924.) 
197 Northwestern Reporter, 757. 


(Syllabus by the Court.) \ 
CANCELLATION OF INSTRUMENTS—ACTION TO CANCEL LIFE POL- 

ICY FOR FRAUD WILL NOT LIE AFTER DEATH OF INSURED BE- 

FORE POLICY BECOMES INCONTESTABLE. 

Where the holder of a life insurance policy, issued by a company duly licensed 
to do such business, dies before the policy by its terms becomes incontestable, as 
provided by subdivision 3, § 3477, Gen. St. 1913, there is a plain, speedy, and ade- 
quate remedy at law to the company, and an action in equity to cancel the policy 
on the ground of fraud will not be entertained, following Mutual Life Insurance Co. 
v. Stevens (Minn.) 195 N. Wy 913. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 13.) 


Appeal from District Court, Hennepin County; W. W. Bardwell, Judge. 
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Action by the Indjanapolis Life Insurance Company against Theodore Aaron and 
others. The court overruled a demurrer to the complaint and certified the question 
as important and doubtful and defendants appeal. Reversed. 


Martin Kahner, of Minneapolis, for appellants. 
John G. Priebe, of Minneapolis, for respondent. 


Hott, J. In overruling a demurrer to the complaint the court certified the ques- 
tion decided to be important and doubtful. Defendant appeals. 

The complaint set out, in substance, that plaintiff is a life insurance company 
duly licensed to do business in this state; that on September 15, 1922, upon the writ- 
ten application of Harry Aaron, plaintiff issued a policy insuring his life for the ben- 
efit of his estate in the sum of $5,000, and that the application contained representa- 
tions as to age, health, physical condition, other insurance, and the result of prior 
applications for insurance in other insurance companies, setting them out in detail. 
Then follow allegations to the effect that the representations were false and untrue, 
and were made to defraud plaintiff, and that defendants were parties to the fraud; 
that plaintiff relied on the representations in issuing the policy, and had no knowl- 
edge or notice of their falsity until after the death of the assured and the appoint- 
ment of the executors of his estate; that immediately the premium paid was ten- 
dered the executors and a demand made for a return of the policy for cancella- 
tion. The prayer is for a decree compelling cancellation of the policy. It is not 
necessary to set out the allegations in full, except to state that the assured died on 
January 22, 1923, testate, and defendants were appointed executors on February 26, 
1923, so that the attempted rescission was within one year of the issuance of the pol- 
icy. The allegation that the fraud was practiced with the consent and connivance of 
defendants does not enter into the question presented for decision, for they are in 
no better or worse position than the assured. The sufficiency of the complaint, had 
it been lodged against the assured in his lifetime, could not have been questioned. 
However, the demurrer is grounded upon the doctrine that, the loss having occur- 
red under the policy, there is now a plain, speedy, and adequate remedy at law un- 
der the decisions of Bankers’ Reserve Life Co. v. Omberson, 123 Minn. 285, 143 N. 
W. 735, 48 L. R. A. (N. S.) 265, and Kanevsky v. National Council, etc., 132 Minn. 
422, 157 N. W. 646. 

But plaintiff asserts the incontestability clause contained in the policy, con- 
formable to subdivision 3, § 3477, G. S. 1913, presents a situation which compels the 
insurer, if relief from the assured’s fraud is to be had, to have recourse to an equi- 
table action before the time limit fixed in the policy for contesting it expires. The 
complaint does not allege the policy to contain such a clause, but in the briefs the 
parties assert that the policy was before the trial court and was considered. From 
the allegation that plaintiff was duly licensed to issue life insurance in this state, and 
did insure the life of Harry Aaron, we may assume the policy issued contains the 
clause required by the statute mentioned. In Mutual Life Ins. Co. v. Stevens 
(Minn.) 195 N. W. 913, it was determined that, where, as here, the insured dies be- 
fore the period ends within which the validity of the policy may be challenged, the 
rights of the parties become fixed both as to cause of action and defenses existing 
at the time of loss or death, and therefore, so long as a cause of action exists against 
the insurer to recover for the loss, the defenses also remain. The authorities so ex- 
pressly holding are: Jefferson Standard Life v. Smith, 157 Ark. 499, 248 S. W. 897 
and Jefferson Standard Life v. McIntyre (D. C.) 285 Fed. 570. It must be admitted 
that a different view has been taken by many courts of high standing, holding that, 
unless the insurer affirmatively seeks relief or is in a position to assert a defense in 
court within the period named in the policy for contesting its validity, all defenses 
are barred, save such as may be excepted in the incontestability clause. See Ramsey 
v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108; Ebner v. Ohio Life Ins. 
Co., 69 Ind. App. 32, 121 N. E. 315; Trust Co. v. Ins. Co., 173 N. C. 558, 92 S. E. 
706; Wright v. Mut. Benefit Life Ass’n, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 
731, 16 Am. St. Rep. 749; Jefferson Standard Life Ins. Co. v. Keeton (C. C. A.) 
292 Fed. 53; Mut. Life Ins. Co. v. Hurni Packing Co., 44 Sup. Ct. 90, 68 L. Ed.—, 
(filed November 12, 1923). Of course, such holdings would lead to the conclusion 
that the remedy at law was not adequate, because the time limit might expire be- 
fore the beneficiaries saw fit to commence an action to recover on the policy. Al- 
though it is desirable to be in the line with the great weight of authority, the rule 
adopted in Mut. Life Ins. Co. v. Stevens, supra, commends itself as just and worka- 
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ble. Under it the beneficiary in a policy retains the right to have a jury determine 
whether or not he procured insurance by fraud or misrepresentation and the in- 
surer is fully protected in all the defenses available at the time of the death of the 
assured. A majority of the court adhere to the rule of the Stevens Case. The de- 
murrer should have been sustained, with leave to answer. 
Order reversed. 
A 


SOVEREIGN CAMP, W. O. W., v. HYNDE. (No. 23965.) 
(Supreme Court of Mississippi, Division A. March 3, 1924.) 
99 Southern Reporter, 259. 

(Syllabus by the Court.) 

INSURANCE — CUSTOM OF LOCAL CLERK TO ADVANCE DUES, UN- 
KNOWN TO SOVEREIGN CAMP, HELD NOT TO ESTOP SOCIETY 
TO ASSERT SUSPENSION FOR NONPAYMENT OF DUES. 

Where constitution and by-laws of beneficiary society, made part of society’s 
contract with member, provided, under Hemingway’s Code, § 5192, that no customs 
of any camp should have the effect of waiving any requirements of the society, a 
custom of the clerk of a local camp to advance dues of a member of which the 
sovereign camp had no notice did not estop the society from claiming that the mem- 
ber was suspended at the time of his death for nonpayment of dues. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from Circuit Court, Lauderdale County; C. C. Miller, Judge. 
Action by Mrs. Luly Hynde against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Reversed and rendered. 


Neville & Stone, of Meridian, for appellant. 
M. W. Reily and J. E. Parker, both of Meridian, for appellee. 


Hoven, J. This is an appeal from a judgment against appellant for $2,140 in 
favor of Mrs. Luly Hynde, beneficiary in a certificate of insurance issued upon the 
life of her deceased husband by the appellant, Sovereign Camp, Woodmen of the 
World. The benefit certificate was of the usual form, which provided that, if the 
insured died while in good standing in the order, that is, had paid all dues and as- 
sessments required of him by the constitution and by-laws of the order then in ex- 
istence or that might be enacted in the future, the beneficiary, the appellee here, 
would be entitled to receive the amount of the certificate. The application for the 
benefit insurance is made a part of the contract of insurance along with the consti- 
tution and by-laws of the order, and is binding upon both the insurer and insured. 
The by-laws of the order require that all assessments and dues must be paid on or 
before the last day of each month; otherwise the beneficiary shall stand suspended, 
and the benefit certificate becomes void upon such suspension. 

The by-laws also provide that no officer or agent of the Sovereign Camp, or of 
any camp, shall have the right or authority to waive any of the conditions upon 
which the beneficiary certificate is issued, or to change, vary, or waive any of the 
provisions of the constitution or by-laws, nor shall any customs on the part of any 
camp or camps with or without the knowledge of any sovereign officer have the ef- 
fect of changing, modifying, or waiving any of the laws or requirements of the or- 
der; that the clerk of a local camp shall not by acts, representation, waivers, or by 
vote of his local camp, have any power or sutherity with reference to waiving any 
of the provisions of the constitution and the laws of the order with regard to the 
payment or collection of the dues and assessments required to be paid monthly by 
the insured members. 

The facts of the case in short are as follows: The insured, Mr. Joseph Hynde, 
husband of appellee, died in July, 1921. Hg was a member of the appellant order, 
which had issued a benefit certificate to him, and upon which he paid all assessments 
and dues for twenty years before his death, and up to the Ist day of January, 1921. 
He failed to pay the dues and assessments on his certificate for the month of Janu- 
ary, 1921, and was in default for his assessments for all the months thereafter up to 
the time of his death. His failure to pay the January assessment before the last day 
of that month, as required, was reported by the local camp clerk to the Sovereign 
Camp, which resulted in the suspension of the insured and causing his certificate to 
become void under the contract of insurance. Consequently the appellant refused 
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to pay the amount of the certificate when demand was made by the appellee after 
her husband died. 

In the court below the appellee introduced testimony showing that the insured 
became disabled some time in 1920, and was confined to his room, and the appellee, 
his wife, had been paying the dues on her husband’s certificate by giving checks to 
the camp clerk for several months’ dues at a time, which the clerk had already paid; 
that the local camp clerk had many times accommodated her by paying the dues, 
and she would then afterwards pay the amount back to him; that when she last 
saw the clerk in December, 1920, he promised her that he would see that the dues 
of her husband were paid regularly, and that she need not worry about it; that the 
clerk said the local camp had obligated itself to see that her husband’s dues were 
paid while he was confined to his home on account of his injury; that the Sovereign 
Camp wrote a letter to the deceased, and inclosed some kind of a dividend check to 
him, about the middle of January, 1921, and stated in the letter that her husband 
was a member in good standing; that the Sovereign Visitor, a newspaper published 
by the Head Camp, was regularly sent to her husband up to the time of his death; 
that she depended upon the camp clerk to pay the assessments when they should 
become due each month, and thus prevent the suspension of her husband, in the same 
way that he had customarily paid them prior to January 1, 1921; that the clerk of 
the camp assured appellee that all subsequent dues on the policy would be taken 
care of by the local camp until further notified, and late in 1920 he told her the 
camp was taking care of her husband’s dues, and that appellee depended upon these 
assurances of the clerk, and for that reason failed to pay the January, 1921, dues, 
and the succeeding months before the death of her husband. 

The camp clerk testified that, while he had paid the dues for some of the months 
in 1920, he had made no promise to continue to pay the dues, but that he notified the 
insured that unless he paid the dues for January, 1921, and the following months 
he would be suspended; that upon the failure of the insured to pay the January, 
1921, dues he reported the suspension to the Sovereign Camp. 

The record also discloses, without contradiction, that the Sovereign Head Camp 
had no notice or knowledge of any character whatever that the clerk of the camp 
or the local camp itself had been paying the dues of the insured, or that any pro- 
mises or agreements between the insured and the clerk or the camp had been made. 
In other words, the proof is conclusive that the Sovereign Camp had no notice what- 
ever of any custom or arrangement between the insured and the local officers as to 
the paying of assessments or the extension of time in which to pay them. 

We think the statement of the case makes it obvious that but one conclusion can 
be reached by this court, and that is, no recovery can be had in the case because the 
benefit certificate was void on account of the suspension of the member for failure 
to pay the January, 1921, assessment. It is plain the constitution and by-laws of the 
order are part of the insurance contract which the insured is charged with knowl- 
edge of and required to comply with in order to receive the benefit of the insurance 
certificate. There was no authority, under the contract, vested in the camp clerk, 
or the local camp, to waive or extend the time for the payment of the monthly as- 
sessments. His agency authorized him to do nothing more in that regard than to 
collect the monthly assessments before the end of the month, and a failure of the 
insured to pay the assessment as required vitiated’ the certificate of insurance. 

It is contended by counsel for appellee that the clerk was clothed with real or 
apparent authority to waive or extend payments, or to agree to pay the assessments 
himself, or that the camp together with the clerk might waive or extend the pay- 
ments by agreeing to do so. But we see no merit in the contention, for the reason 
that the contract of insurance, as expressly provided in the constitution and by-laws 
of the order, forbids the clerk or the local camp from waiving or extending pay- 
ments, but requires that the assessments must be paid during the month or suspen- 
sion will follow, and the beneficiary is charged with this knowledge. 

It is urged by the appellee that the acts and conduct of the clerk and camp in 
having paid some of the assessments for the insured and agreeing to pay subse- 
quent assessments had become a custom, and amounted to a waiver of the stipula- 
tion in the insurance contract that the dues must be paid during the month. But 
we must disagree with counsel on this point, because this record shows conclusively 
that the Sovereign Camp or its officers had no notice or knowledge of any such acts 
or conduct or agreements on the part of the clerk of the local camp. See section 
5192, Hemingway’s Code. If it had been a custom for the clerk to accept the as- 
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sessments, or pay them himself, when past due and send them to the Head Camp, 
and the Head Camp or any general officer, knew of this custom, and thus consented 
to and approved of it by its conduct, a waiver, or estoppel, against the Sovereign 
Camp under these circumstances could be successfully claimed in this case, in ac- 
cord with the rule announced in Fraternal Aid Union v. Whitehead, 125 Miss. 153, 
87 South. 453. But such is not the case before us. The Sovereign Camp had no 
notice of the acts, conduct, or agreement of the local officers, and whatever agree- 
ment was made by the clerk to take care of the dues for the insured, or whatever 
custom had been established, was an individual arrangement, without authority or 
knowledge of the Sovereign Camp; and, when the clerk, acting individually for the 
beneficiary, failed to pay the dues on time, the certificate of insurance became void. 
Odd Fellows v. Smith, 101 Miss. 332, 58 South. 100. 

The fact has not escaped our attention that the deceased insured paid his dues 
and assessments and was in good standing in the appellant order for about twenty 
years, and it is indeed unfortunate that his widow is to be deprived of the needed 
benefits of the policy on account of fatal neglect at the very time when it was most 
important to pay the assessments and keep the policy in force; but contracts must 
be construed and enforced by the courts as written. 

The judgment of the lower court is reversd, and judgment entered here for 
appellant. 

Reversed, and judgment here for appellant. 


a os 


GALLAGHER v. SIMMONS HARDWARE CO. et at. (No. 18054.) 


(St. Louis Court of Appeals. Missouri Jan. 8, 1924. Rehearing Denied 
Jan. 26, 1924.) 


258 Southwestern Reporter, 16. 


INSURANCE — BENEFICIARIES OF EMPLOYEE COVERED BY GROUP 
INSURANCE ENTITLED TO RECOVER OF INSURANCE COMPANY 
RATHER THAN EMPLOYER 
Where an employer took out and paid for group insurance on the lives of certain 

employees, and a certificate was mailed to each employee covered, the contract of 


insurance was between the employer and insurer for the benefit of each employee 
and not between employee and employer, so that the beneficiary of a deceased em- 
ployee, suing both employer and insurer, was precluded from recovery after she had 
dismissed as to the insurer and proceeded against the employer alone. 

(For other cases see Insurance, Dec. Dig. § 156[1].) 


Appeal from St. Louis Circuit Court; Franklin Ferriss, Judge. 

Action by Anna Gallagher against the Simmons Hardware Company and the 
7Etna Life Insurancé Company. From judgment against the first-named defendant, 
it appeals. Reversed. 


Smith & Pearcy, of St. Louis, for appellant. 

Benj. J. Klene, of St. Louis, for respondent. 

Nipper, C. The Simmons Hardware Company took out a group policy of in- 
surance on the lives of certain of its employees, among whom was James Gallagher, 
the husband of plaintiff. After this policy was taken out, the Simmons Hardware 
Company wrote a letter to its employees who were included in this group policy of 
insurance, stating to them that, by special arrangement with the Etna Lire Insur- 
ance Company, the hardware company had contracted for a group life insurance 
policy to cover the lives of certain employees of the company. Gallagher was ad- 
vised that he was included in that list. It was suggested to’him to name a bene- 
ficiary, and, in case of his faiure to do so, payment would be made to those to whom 
the hardware company thought it should be made. This letter advised that the insur- 
ance was paid for entirely by the hardware company, and all that was expected of 
the employee was that he would do his part in maintaining that spirit of loyalty and 
co-operation which had characterized the organization from its beginning. The letter 
also stated that, in the event of the death of the insured while he retained his place 
as an employee of the company, during the continuance of the insurance, the amount 
of insurance then in force “will be paid by us to those you leave behind.” Accom- 
panying this letter was the following certificate: 
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“7Etna Life Insurance Company of Hartford, Connecticut, does insure the life 
of certain employees of Simmons Hardware Company by a group policy of insur- 
ance, No. 439, issued and delivered to said employees. Under and subject to the 
terms and conditions of said policy and application therefor, the life of James Gal- 
lagher, an employee, is insured in the sum of four hundred and twenty dollars. The 
insurance shall be terminated whenever said employee shall leave the employment of 
the Simmons Hardware Company. 

“Dated October 31, 1919; certificate No. 1599.” 


About the 15th of May, 1920, James Gallagher became sick, and did not report 
for work at the Simmons Hardware Company again. On the 12th of September, 
1920, he died. The plaintiff, his wife, who was designated by him as the person to 
whom he desired this insurance paid, brought suit against the Simmons Hardware 
Company and the tna Life Insurance Company to recover the amount of the policy. 
The learned trial judge took the position that the hardware company was liable, 
and announced his intention of giving a peremptory instruction in the nature of a 
demurrer as to the defendant AZtna Life Insurance Company, after which the plain- 
tiff dismissed as to the life insurance company, and obtained judgment against the 
Simmons Hardware Company, after the court had refused to give peremptory in- 
structions in behalf of the hardware company. From this judgment the hardware 
company appeals. 

The trial court took the position that the only question in the case was whether 
or not the deceased was in the employ of the hardware company at the time of his 
death, and that the certificate sent to him by the hardware company amounted to an 
insurance policy. In our opinion, when plaintiff dismissed as to the insurance com- 
pany, she closed the only avenue she could possibly have to a recovery in this case. 

In 31 Corpus Juris, p. 967, the rule with respect to liability and the right of re- 
covery on policies of this character, is stated in the following language: 

“Tf a group policy is taken out by an employer for the benefit of his employees, 
the representatives of a deceased employee may recover on the policy, and the em- 
ployer is not liable.” 

In support of this text is cited the case of Carpenter v. Chicago, etc., R. Co., 21 
Ind. App. 88, 51 N. E. 493. In that case the railroad company had taken out a 
group policy of insurance covering certain of its employees, but the employees in- 
cluded in the policy were required to pay $2 a month to the railroad company to cover 
their pro rata share of the premium. Upon such policy being taken out, the railroad 
company sent a letter and certificate to certain of the employees, very similar to the 
one sent out by the hardware company in this case. The Indiana Court of Appeals 
held that there was no contract of insurance between the employer and employee. 
The contract was between employer and the insurance company for the benefit of the 
employee, and such employee was the third party for whose benefit the contract was 
made, and the beneficiary named in the policy, or the proper representative of the 
deceased, could maintain the action against the insurance company upon that theory. 
In this case the deceased, who was the insured, was not even required to pay any 
premium. The certificate mailed to him by the hardware company was merely a 
satement by the hardware company that he was included in this group policy, and 
that it was issued for his benefit as well as other employees; and upon the theory 
that, where one person, for a valuable consideration, makes a promise to another for 
the benefit of a third person, such third person may maintain an action upon the 
promise or contract, plaintiff could recover against the insurance company if there 
was any liability. State v. St. Louis & S. F. Ry. Co., 125 Mo. 596, 28 S. W. 1074. 
Upon this view of the case it becomes unnecessary to discuss other alleged errors. 

It follows, therefore, that the judgment should be reversed. The Commissioner 
so recommends, 


‘ Per CurtAM. The foregoing opinion of Nipper, C., is adopted as the opinion of 
e court. 

The judgment of the circuit court is accordingly reversed. 

Allen, P. J., and Becker and Daues, JJ., concur. 
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STARK v. NATIONAL COUNCIL, KNIGHTS AND LADIES OF SECURITY. 
(No. 17394.) 
(St. Louis Court of Appeals, Missouri. Feb. 6, 1923. Rehearing Denied 
July 12, 1923.) 
259 Southwestern Reporter, 522. 


2. INSURANCE— FINDINGS AS TO CIRCUMSTANCES UNDER WHICH 
POLICY ISSUED HELD SUSTAINED BY EVIDENCE. 

In an action on an insurance certificate, findings that insured was not voted on 
for membership, or initiated, and that the so-called local lodge held no meetings and 
had no meeting place, but that the insurance was verbally solicited by defendant’s 
agent, and a policy issued upon insured signing an application and passing a medical 
examination, held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

3. INSURANCE— ASSOCIATION WHICH WRITES POLICY WITHOUT 
INITIATION NOT TO BE TREATED AS FRATERNAL BENEFICIARY 
ASSOCIATION. 

An insurance association which did not initiate members at a place where at- 
tempts to hold meetings had been abandoned, but sent agents who solicited and wrote 
insurance without more, was not entited with respect to such policies to be treated 
as a fraternal beneficiary association, under Rev. St. 1919, §§ 6398-6437, in view of 
section 6399, requiring a ritualistic ceremony and meetings of local lodges, despite 
laws permitted by section 6418, providing against waiver by officers of the society or 
local lodges. 

(For other cases, see Insurance, Dee. Dig. § 688.) 

Appeal from Circuit Court, Pike County; Edgar B. Woolfolk, Judge. 

Action by Nellie M. Stark against the National Council, Knights and Ladies of 
Security. Judgment for plaintiff, and defendant appeals. Affirmed. 

A. W. Fulton, of Chicago, Ill., and Hostetter & Haley, of Bowling Green, for 


appellant. 
D. A. Ball, of Louisiana, and Guy M. Wood of Bowling Green, for respondent. 


Daves, J. Plaintiff is the beneficiary in an insurance certificate issued by the 
defendant, the National Council, Knights and Ladies of Security. The policy is 
for $1,000 with the provision that if the insured commits suicide within five years 
after the delivery of the certificate then the beneficiary should receive one-fifth of 
the amount of the certificate, less certain deductions to be made in favor of a reserve 
fund. Insured died by suicide wihin five years of the date of the certificate. The 
cause was tried by the court, a jury being waived, resulting in a judgment in favor 
of plaintiff for $1,017.13. Defendant appeals. 

The petition is in usual form. 

The answer pleaded that defendant was a fraternal beneficiary society, as defined 
by article 15, c. 50, R. S. 1919, §§ 6398 to 6437, and that as such it was duly licensed 
to transact business in Missouri as a fraternal beneficiary society; that the insured 
committed suicide; set up certain clauses and provisions in the certificate and ap- 
plication for membership made by the insured, and also the constitution and laws of 
the society relating to suicide of members and the abatement of rights resulting 
therefrom; and admitted liability to the extent of $153.75. 

The reply is a general denial. 

The suit was instituted August 11, 1919, and prior to the institutoin of the suit 
the defendant tendered the plaintiff the sum of $153.75, the amount due under the 
policy on a suicide basis, as provided in the certificate and the by-laws of the order. 
This amount was again offered plaintiff at the trial. The offer was refused, plaintiff 
claiming the full amount provided by the terms of the certificate on the ground that 
the policy under the facts and circumstances attendant was a regular old line insur- 
ance policy, and that the defense of suicide was unavailing. 

The trial developed that the defendant is a faternal beneficiary society organized 
under the laws of the state of Kansas. It was duly licensed as such to do business in 
the state of Missouri during all the time covered by this controversy. The defendant 
in November, 1914, organized or sought to organize, a subordinate council at Frank- 
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ford, Pike county, Mo. There is evidence tending to show that in December of that 
year there was an initial meeting of the council, the membership comprising some 
40 persons. A hall was rented for the purpose of the initial meeting. There was a 
second meeting at which certain members were “obligated” as officers of the council. 
There was another meeting held subsequently, and still later, in January, 1915, an 
attempt was made by 3 person to hold a meeting, but without success. Thereafter no 
other meetings were either held or attempted to be held. The certificate issued to the 
insured is dated June 10, 1915. He died April 21, 1919. 

The course of the trial is about as follows: Plaintiff introduced the policy sued 
on, same being dated June 10, 1915, and countersigned by national officers June 14, 
1915, and also made proper proof of death of insured. It was admitted that insured 
made all payments assessed against him. Plaintiff thus rested her case in chief. 

Defendant introduced the deposition of John V. Abrahams, residing at Topeka, 
Kan., who was the national secretary of the defendant corporation at the time, and 
who testified that there were between two and three thousand subordinate councils 
of the defendant organization; that the local councils are unincorporated, and de- 
scribed the manner of application and election by ballot in the local council of new 
members; that the members are required to make one payment each month, but that 
the payments may be paid quarterly, semiannually, or annually in advance, if the 
members so desire; that the national executive committee of the defendant society 
passed on the certificate of Earl M. Stark, and approved same on a suicide basis, 
which amounted to $153.75, and which was sent to the financier of the council at 
Frankford for tender to the beneficiary; that it was contrary to the rules of the so- 
ciety to admit members without initiation or obligation but that they had no agent 
to see that the local councils were obeying the rules of the society; that he had no 
knowledge as to whether the Frankford council was violating any of the rules of the 
defendant society in reference to initiation or obligation of members. 

On cross-examination, witness said defendant had an accumulated fund or sur- 
plus of $1,700,000; that it owned real estate which it was required to take by reason 
of a debt. 

Defendant then offered in evidence a number of exhibits, being the coroner’s 
report of the death of the deceased; proof of death by suicide; constitution and by- 
laws of the society; defendant’s authority to do business in the state of Missouri; 
the charter of the National Council, Knights and Ladies of Security; and nine 
monthly reports purporting to have come from the local council at Frankford, among 
which was the report for June, 1915, noting that Earl M. Stark, beneficiary certificate 
No. 384215, was initiated June 15, 1915, said report being signed. by Mayme Fields, 
financier. 

In rebuttal plaintiff introduced Mrs. Mayme Fields, who testified that she was 
one of the original members, joining in December, 1914; that at the second meeting 
she was elected financier, and that she had served in that capacity up to the date of 
the trial in October, 1920. She testified that in December, 1914, a man, named 
Davis, and a lady, whose name she could not recall, came to Frankford and organ- 
ized a local council; that they had. three meetings; that she attended one or two of 
the meetings, and at one of them she was obligated as financier; that it was her 
understanding that she was obligated as an officer.and never initiated as a member; 
that there were no meetings held or attempted to be held after January, 1915. She 
was asked how the company did business after that date, to which she answered: 
“Well, there was a deputy sent there, and he went around and got the members, and 
they were examined and the papers sent in;” that the deputy would send the papers 
off, and when a policy was returned to her, or to the deputy, it would be signed by 
her, as financier, and by the president. and that then the policy would be turned over 
to the applicant. WiJitness testified that no person or persons to whom policies were 
issued after the original attempt to organize made application to the local lodge for 
membership, and that no vote by the members of the order at Frankford was ever 
taken upon any application; that the method followed was as indicated, that is, that 
certain agents would have the applicants go to a medical examiner and sign the 
necessary papers; that the papers were then sent to the supreme officers at Topeka, 
Kan., and a policy would come back and be delivered to the applicant; that such was 
the one and only method employed after January, 1915. There never was an election 
of officers held after the initial meeting in 1914. She testified that her duties as 
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financier were to collect the money and send same to the Supreme Order; that after 
the meeting in January, 1915, the secretary, Mr. Howard, left the community, and 
witness thereafter signed her name as secretary; that no records were kept of the 
organization except what she kept as to the collection of money; that no minutes 
were kept of the council at Frankford. When asked whether the insured in June, 
1915, made application for membership and was voted upon by the local council, 
witness answered: “I don’t remember anything about it. We never had any coun- 
cil” and that insured was never voted upon. Witness explained that in her report 
for June, 1915, she indicated that Earl M. Stark was initiated June 13th; that she 
did this because that was the date insured took up his certificate, and that the deputy 
told her to put that date there; that such date was the time applicants took ‘up their 
certificates, and that the deputy was there at the time this particular certificate was 
taken up; that this deputy’s name was Davis; that members were solicited by these 
deputies, and no report could be made to her as financier until the policies came 
back; that no one from the main body ever came to examine the books or look into 
the affairs of the local council, nor were there any inquiries made as to the methods 
of its transactions. 

On cross-examination, witness testified that when members failed to pay their 
dues they were suspended by being dropped from the roll at the main office, and that 
she mailed the report for June, 1915, to the head office with the notation that Earl 
Stark was initiated June 15th. She stated she had in her office a charter signed by 
the national president with seal affixed, but that the rest of the charter was blank; 
that is, not filled out or signed by any local officer. Witness testified that there were 
no books showing the election and initiation of members after she assumed the duties 
of secretary in January, 1915. that special agents would come to Frankford, secure 
applicants, and take them to a medical examiner, who would send to the home office 
the application and the medical report, whereupon a policy would follow. The fol- 
lowing questions and answers appear in her recross-examination : 

“Q. Now, Mrs. Fields, in sending these monthly reports to the head office you 
never reported to them in any of these monthly reports that you were not meeting 
and that the local council was not passing on these suspensions or reinstatements, did 
you? A. They knew we wasn’t meeting. 

“Q. Well, you made the reports just in the regular way as if that had been done? 
A. I wrote them a letter, and told them we had no meetings.” 


Witness L. D. Howard testified for plaintiff that he was a member of the organi- 
zation at Hannibal, Mo., and that when the lodge was proposed at Frankford he tem- 
porarily acted as secretary of same; that he went, under the direction of a deputy 
from the home office, to Frankford to assist in the opening of the local council; that 
the deputy had a number of written applications for membership, among them the 
application of Mrs. Fields, the financier, and that ritualistic work was performed at 
the meeting. On cross-examination, this witness testified that after the second, or 
possibly the third meeting they were unable to get any attendance and all efforts to 
hold lodge meetings were abandoned; that it took a quorum of 10 members, officers 
and all, to transact business; that thereafter witness left the locality and Mrs. Fields 
signed necessary documents as financier and secretary. 

E. A. Fields testified for plaintiff that he held a policy in the Knights and Ladies 
of Security; that he was a charter member at Frankford; that he thought the 
council had three meetings, all told, and that he attended one of them; and that he 
was told that he was president of the local lodge, although he was not present at any 
election. He testified that he was never initiated that he knew of, but that he was 
“obligated” as president of the local lodge at one time; that deputies would come 
to the locality and solicit and secure persons to take certificates much in the manner 
described by witness Mrs. Fields; that in all there were “a half a dozen of such 
deputies there.” 

Mrs. Isabelle Bucks testified for plaintiff that she was a charter member of the 
lodge at Frankford and held a policy; that she never attended any of the three 
meetings; that she never went through any “initiation or anything of that sort.” 
When asked how she got her policy, she said: 

“Well, this lady who Mr. Howard spoke of, I forgot her name, is the one that 
did most of the talking to me, and she was the one that really wrote me up.” 
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Witness testified that she then went to a physician and was examined, and that 
the next thing she knew her policy came to her; that thereafter she paid Mrs, 
Fields the necessary dues; that she had never attended a meeting of the lodge; that 
there is no such lodge of this organization in Frankford, and that the lady who 
secured her application was soliciting for the defendant society. 

Plaintiff, testifying in her own behalf, said that she induced her son, the de- 
ceased, to become a member of the society; that she suggested to Mr. Davis, the 
solicitor or agent, that she wanted her son to take out a certificate because he had 
two little boys dependent upon him; that while talking to Mr. Davis her son came 
across the street, and that Mr. Davis then “wrote it down in front of Lowry’s and he 
went straight up to Dr. Kennedy’s office and was examined”; that Mr. Davis went 
with him; and that she personally knew that her son, the insured, never was initiated 
in any local council, and that when she talked to Mr. Davis about an initiation, he, 
Davis, got ugly, and that she made no further inquiry. 

There were four or five other witnesses introduced by plaintiff to show that they 
held certificates in the organization, and that they were never initiated, and that no 
lodge meetings were ever held or attempted to be held during their membership. 
These witnesses, however, applied for membership subsequent to the date of the 
insured’s certificate, and this testimony was admitted over defendant’s objection that 
it was immaterial. 

This is a fair résumé of the evidence. The defendant made a written request 
of the court to make a finding of facts separate from the conclusions of law, as au- 
thorized by statute. Same is as follows: 

“Suit on Insurnce Policy for $1,000. 

“Defendant company makes tender of the sum of $160.00, being one-fifth of 
the face value of the policy, less reserve fund, as is provided by laws of said com- 
pany, and resists payment of any further sum on account of said policy, and urges 
as a defense that the insured committed suicide on the day of , 1919, 
and that by reason thereof, under the terms of the policy contract sued on, plaintiff 
is not entitled to recover more. 

“Plaintiff contends that the policy contract is in form and substance, a regular, 
old line policy contract: 

“First, because the compensation, or premium, for said insurnce of $1,000 is a 
fixed and stipulated amount under the terms of the policy; and the amount to be paid 
at the death of the insured is fixed and certain. 

“Second, that although the defendant may be organized and incorporated under 
the laws of the state of Kansas as a fraternal beneficiary association and as such 
duly authorized and licensed to do business in the state of Missouri, that the record 
in this case shows that defendant company failed to comply with the laws, rules and 
requirements of such society or association as conditions precedent to its exemption 
from the general Insurance law of Missouri governing and controlling regular, old 
line policy contracts. 

“In compliance with the request of defendant for findings of fact herein, the 
court finds the same as follows: 

“I. That the defendant company, the National Council of the Knights and Ladies 
of Security was at the time of the issuance of the benefit certificate or policy of 
insurance sued on in this case and ever since that time has been a corporation or- 
ganized under the laws of the state of Kansas, and has been at all times, both prior 
to the issuance of said policy and ever since, licensed in the state of Missouri as a 
fraternal beneficiary association, and was at the time of said policy and ever since 
duly authorized and empowered to do business in the states of Kansas and Missouri 
as a fraternal beneficiary society, or association; that the by-laws of said National 
Council of the Knights and Ladies of Security were offered and admitted in evi- 
dence and constitute a part of the record in this case; that on the 10th day of June, 
1915, defendant company issued its policy herein sued on to Earl M. Stark, for the 
sum of $1,000; that as compensation, or premium, for said $1,000 insurance the 
insured paid $50 to be deducted from the face of said policy at death of insured, 
and the additional fixed sum of 90 cents per month, on the 10th day of each succeed- 
ing month, during the life of said policy; that the plaintiff herein is named as bene- 
ficiary in said policy; that all premiums due on said policy were paid up to the death 
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of insured in 1919; that on the 2d day of June, 1919, proof of death of the insured 
was made to defendant company and payment demanded of the face value of said 
policy, to wit, the sum of $1,000, less the $50 deducted as a part of the reserve fund 
of said company; that insured was not voted on for membership nor was he inducted 
into said order, the National Council of the Knights and Ladies of Security, by any 
initiatoery or ritualistic ceremony or service, nor was there any meeting, or place of 
meeting, for the so-called Frankford Council, No. 2651, of said defendant company 
said to be located at Frankford, Mo.. that insurance was only verbally solicited by 
one acting as agent for defendant company when he entered upon negotiations for 
said contract of insurance herein sued on, that he was given his policy herein sued 
on by defendant upon his passing satisfactory physical examination made by defend- 
ant’s physician and upon the payment of the fixed premium as above stated; nor 
was the insured at any time ever received or inducted into any secret, fraternal, or 
social relation to defendant, the National Council of the Knights and Ladies of 
Security, by any initiatory or ritualistic service or ceremony or by receiving or tak- 
ing any obligation or oath relating or appertaining to said fraternal society or as- 
sociation the National Council of the Knights and Ladies of Security, defendant 
herein, nor was any such ceremony or obligation offered or tendered to said insured 
at any time, thus failing to bring the contract herein sued on within the exemptions 
and privileges of the law relating to fraternal beneficiary associations and assess- 
ment companies. I further find that the insured did not contemplate suicide at the 
time he applied for said policy of insurance or at the time the same was issued to 
him. I further find that Earl Stark. the insured, committed suicide by shooting 
himself with a revolving pistol on the 21st day of April, 1919.” 

Defendant assigns as error the court’s holding that the defendant was an old 
line insurance company and not a fraternal beneficiary society in so far as issuing 
the certificate at bar is concerned, and therefore not entitled to the benefits, privileges, 
and exemptions accorded such societies by the Act of the General Assembly of Mis- 
souri of March 30, 1911 (now article 15, c. 50, R. S. Mo. 1919), and that the court 
erred, therefore, in denying defendant the right to settle with plaintiff on a suicide 
basis. 

Our first attention, therefore, is directed to determine whether the findings of 
fact by the court, sitting as a jury, are sustained by substantial evidence. 

{1] It is well settled that the findings of fact by the trial court in a jury-waived 
law case are attended on appeal with the same presumptions of verity which clothe 
the verdict of a jury, and such finding will not be disturbed if same is supported by 
any substantial evidence whatever. And where the evidence adduced is such that 
reasonable men may draw more than one inference, or the evidence reasonably tends 
to sustain the finding made, such finding is absolutely conclusive upon the appellate 
court and should not be interfered with. Such, in effect, is the language of Judge 
Faris, In re Lankford Estate, 272 Mo. 1, 197 S. W. 147. 

[2] We have examined the record and find that there is abundant competent evi- 
dence to sustain the findings of fact made by the trial judge in all matters therein 
specified, except the finding that Earl M. Stark. at the time of receiving the certificate, 
paid $50. The $50 contemplated by the court in this finding, it is very clear, was to 
be deducted from the policy when same became due upon the deaah of the insured. 
In all other matters we think the court in its findings was well supported by the 
evidence. It is definitely established that the insured was not voted on for mem- 
bership, or inducted into the order of the defendant society by any kind of initiation 
or ritualistic ceremony, and that the society had no meeting place and no meetings 
for the so-called local lodge; that the insurance was verbally solicited by an agent 
of the defendant; that the insured was given a policy upon his signing an applica- 
tion and passing satisfactory physical examination made by a physician of the de- 
fendant and upon the payment of a certain premium; that the insured was never 
required to take an obligation or oath in such fraternal order. It also appears that 
no such ceremony or obligation was offered or tendered at any time to the insured. 
We think the court was correct in holding, in so far as this certificate is concerned, 
that this defendant failed to bring itself within the exemptions and privileges of the 
law relating to fraternal beneficiary associations. There is no showing that the in- 
sured contemplated suicide at the time he applied for the policy, and though com- 
mitting suicide within five years from the issuance of the policy, plaintiff is entitled 
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to recover the face of the policy, and the trial,court committed no error in so holding. 

[3] We have before us the application, the by-laws, and the constitution of the 
defendant society, and all of course provide that suicide of the insured within five 
years of the delivery of the certificate shall entitle the beneficiary to only one-fifth 
of the amount of the certificate, less certain deductions for a reserve fund. And it is 
true that the laws of the defendant society provide that the national council shall 
not be bound by knowledge of or notice to officers or members of local councils, and 
that the officers of the society and officers of the local councils are not authorized to 
waive any provisions of the by-laws of the society “which relate to the contract be- 
tween the member and the medical examiner, as provided for in the laws relating to 
society, whether the same be now in force or hereafter enacted.” And, further, that 
neither shall any knowledge or information obtained by any subordinate council or 
officer or member thereof, or by or to any other person, be held to be, or construed 
to be, the knowledge or notice to the national council, or the officers thereof, until 
after said information or notice be given in writing to the national secretary of the 
order. Defendant’s council insistently rely upon section 6418, R. S. 1919. This 
statute is as follows: 

“The constitution and laws of the society may provide that no subordinate body, 
nor any of its subordinate officers or members, shall have the power or authority to 
waive any of the provisions of the laws and constitution of the society, and the same 
shall be binding on the society and each and every member thereof and on all bene- 
ficiaries of members.” 

However, as we understand this case, we are not concerned with the question of 
waiver by the local organization of any of the requirements of the contract entered 
into, nor, indeeed, any waiver by local officers of anything required by the constitu- 
tion and laws of the society. Our statute law demands certain requirements of 
fraternal beneficiary associations when such society seeks the benefits and privileges 
accorded same under our law, and one requirement is that a lodge system shall be 
maintained (section 6399, R. S. 1919); that the members shall be elected, initiated, 
and admitted in such lodges under the rules of the lodge; and that there shall be a 
prescribed ritualistic ceremony and regular and stated meetings of such local lodges. 

It appears from the facts and circumstances set out in this record that the de- 
fendant society, through certain agents or deputies, though there is no direct proof 
that these agents and deputies came with authority from the head office, came to 
Frankford and acted for the head office, and it is a fact that these agents not con- 
nected with the local lodge came to this territory and solicited insurance, receiving 
this insured as an applicant on the street and then immediately took him to the 
doctor’s office and had him examined. Without anything further being done, or at- 
tempted to be done, the applicant, upon the payment of the premium, received this 
policy. From the testimony of the financier who received the payments on the cer- 
tificate for the defendant company, it appears that she wrote several times that no 
lodge system was being maintained at Frankford, and she also testified that the 
home office knew that this requirement was not being compiled with. Under such 
state of facts, we think the court very correctly held that this defendant was not 
entitled, so far as this certificate was concerned, to be treated as a fraternal bene- 
ficiary association. Hiatt v. Fraternal Home, 99 Mo. App. 105, 72 S. W. 463; Young 
v. Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557; Porter v. Loyal Americans, 
180 Mo. App. 538, loc. cit. 543, 167 S. W. 578, and other cases there cited; Thomp- 
son v. Modern Brotherhood of America, 189 Mo. App. 15, 176 S. W. 506. 

But defendant’s counsel argue that such conclusion creates the anomalous situ- 
ation of holding that the defendant society, admittedly a fraternal beneficiary asso- 
ciation elsewhere, is not a fraternal society in so far as the policies at Frankford 
are concerned. We do not understand that the compliance elsewhere in this state 
of the defendant society with our laws in any wise affects the contract sued upon 
here. The court in this case is called upon to determine whether the defendant, so 
far as this contract is concerned is entitled to the exemptions and the benefits of 
such laws. We are of the opinion that so far as this certificate is concerned same 
must be treated as a regular life insurance policy. No protection can be had by 
the defendant in this case under the nonwaiver clause of its constitution and by-laws 
or under the statute above cited. Counsel for defendant argue that in the report of 
Mrs. Fields, the financier, there was a column to indicate the initiation of members 
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for the month of June, 1915, and that it was noted that the insured was initiated 
June 15, 1915. The application is dated June 6, 1915, at which time the insured ap- 
plied and was examined. The certificate is dated June 10, 1915, and according to 
Mrs. Fields she was directed by the deputy to note in her report the date such 
policy came back and was delivered to the member as the date of initiation, which 
she did. 

Not even a pretense was made by the defendant to follow the groove cut out 
by our law for fraternal societies. Certainly a substantial compliance with our laws 
is necessary. The certificate was either no contract of insurance at all, or it was a 
regular life insurance policy. The holding of this court is that the trial court, in 
its finding of facts, is well supported by the evidence and that the court correctly 
applied the law to such facts. 

Judgment affirmed. 

Allen, P. J., and Becker, J., concur. 


———_- a 


TRIEGER y. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N OF AMERICA. 
(New York Supreme Court, Special Term, Kings County. December, 1923.) 
203 New York Supplement, 393. 

1. INSURANCE—NOTICE OF DEATH WITHIN 20 DAYS OF DISCOVERY 

OF POLICY HELD SUFFICIENT. 

Where insured died in March and the beneficiary, in ignorance of the existence 
of the policy, did not give notice of the death until the following July, which was 
within 20 days of her discovery of the existence of the policy, held that the notice 
was sufficient under a provision that failure to give notice within 20 days after in- 
sured’s death, should invalidate the policy “unless the notices herein specified shall 
be shown not to have been reasonably possible,” as the quoted words should be taken 
in their common acceptation. 

(lor other cases, see Insurance, Dec. Dig. § 539[6].) 

2. INSURANCE—DOUBT AS TO MEANING OF CLAUSE RESOLVED IN 

FAVOR OF BENEFICIARY. 

Where there is doubt as to the meaning of a clause of a policy, it should be 
resolved in favor of the beneficiary, and a provision of the policy seeking forfei- 
ture will be strongly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. a — NOTICE BY BENEFICIARY’S SON BINDING ON IN- 

SURER. 

Timely notice of the death Of insured given by the beneficiary’s son is binding 
on insurer. 

(For other cases, see Insurance. Dec. Dig. § 537.) 

4. INSURANCE—FAILURE OF BENEFICIARY’S SON TO GIVE NOTICE 

NOT BINDING ON BENEFICIARY. 

Where beneficiary's son knew of the existence of the policy, his failure to give 
insurer notice of insured’s death will not bind the beneficiary who was ignorant of 
its existence. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

6. INSURANCE—BENEFICIARY NOT CHARGEABLE WITH INSURED’S 

FAILURE TO NOTIFY HER OF EXISTENCE OF POLICY. 

No legal duty rests upon the insured named in an accident policy to notify 
beneficiary of the existence of the policy, and the beneficiary who, in ignorance of 
its existence, delays to give notice of the death, is not chargeable with the failure 
of the insured to do so. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Action by Annie Trieger against the Commercial Travelers’ Mutual Accident 
Association of America. On motion to set aside a verdict for plaintiff and for a 
new trial. Motion denied. 

Samuel Kahan, of New York City (Fred M. Wolf, of Brooklyn, of counsel), 
for plaintiff. 

Stern, Barr & Tyler, of New York City (Charles J. Nehrbas, of New York 
City, of counsel), for defendant. 
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Lazansky, J. [1] Motion to set aside a verdict for plaintiff and for a new 
trial in an action on a certificate of accident insurance to recover the benefits thereof 
by reason of the death of the assured. The certificate provides for a notice in writ- 
ing of every death for which claim may be made to be given within 20 days after 
which such death occurs, with full particulars of the accident and its results. The 
certificate further provides: 

“Failure to give such written notice within said twenty days shall invalidate 
all claims under this contract which may be made on account of * * * such 
death aes the notices herein specitied shall be shown not to have been reasonably 

ssible.” 

ee The death of the assured occurred in March, 1921. In ignorance of the exist- 
ence of the certificate, as the jury found, plaintiff, the beneficiary, did not give no- 
tice of the death until July, 1921, within 20 days of the existence of the policy as 
disclosed to her. The important question here is whether the notice was timely or 
not. It has been held that where notice of an accident was required by a policy 
of insurance to be given within a certain time, and such notice was not given within 
the time required, the failure to give timely notice was not excused because of the 
incapacity so to do of the person required to give the notice. Whiteside v. North 
American Accident Ins. Co., 200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 696. 
It has also been decided that an insurer was not liable on an accident insurance pol- 
icy for the death of the insured where the policy required notice to be given within 
10 days from the date of death and the death was not discovered until 4 years after 
it occurred, after which notice was given within 10 days. Hanna v. Commercial 
Travelers’ Mut. Accident Ass’n of America, 204 App. Div. 258, 197 N. Y. Supp. 395. 
In that case two of the justices of the Appellate Division in the first department dis- 
sented. It is interesting to note, although not necessarily of importance, as we have 
been admonished, that in the Hanna Case the Court of Appeals (236 N. Y. 571, 142 
N. E. 288) affirmed the judgment below, not upon the facts stated, which was the 
subject of the discussion in the Appellate Division, but upon the ground that plain- 
tiff’s action was barred by a provision of the policy which required an action to be 
comménced within one year from the date of the accident. But in neither of the 
two cases cited was there the clause “unless the notices herein specified shall be 
shown not to have been reasonably possible” which is a part of the certificate in the 
case at bar. These words should be taken in their common acceptation and not in 
a strained sense. It is not disputed that if the plaintiff had not been aware of the 
death of the assured until July, under the terms of this policy, the notice would 
have been timely. If a beneficiary is ignorant of the existence of the policy, it is 
not possible to give notice. Possibility to do an act of that kind depends neces- 
sarily upon a knowledge of the existence of facts which require action. 

[2] If there be any doubt as to the meaning of this clause, it should be re- 
solved in favor of the beneficiary. The insurance company prepares the contract. 
It induces the acceptance thereof by urging the benefits to be derived. It may make 
such terms within statutory limitations as it pleases. It should not be permitted to 
assert a defense out of language, the meaning of which would have to be forced to 
sustain its contention, when it was within its power to make its present position clear 
and unequivocal. Defendant seeks to forfeit the policy. Therefore, this provision 
will be strongly construed against it. In my opinion, ignorance on the part of the 
plaintiff of the existence of the policy shows that it was not reasonably possible for 
her to give notice. 

[3, 4] The court refused to charge, as requested by defendant, that the son of 
plaintiff could have given notice. As a matter of law a proper and timely notice 
given by the son would have been binding upon the defendant. Whether this would 
be so because of the terms of the policy, or by way of a ratification, is not necessary 
to consider. The son did write to the insurance company, but the information was 
not sufficient within the terms of the policy. So, in effect, no notice was given. His 
failure to give notice would not be binding on plaintiff. He was not her agent ex 
necessitate. What he did did not bind her because she was in ignorance of the ex- 
istence of the policy and of his action. Under the circumstances, it is therefore im- 
material that the son could have given notice. 

[5] The court charged: 


“That if the plaintiff knew or by reasonable diligence could have discovered 
the fact that there was a policy in the defendant company she cannot be excused for 
failure to give notice.” 


59 Vol. LXII, 
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[6] Surely burdening the plaintiff with the duty of exercising reasonable dili- 
gence to discover the policy in light of her alleged ignorance thereof was not harm- 
ful to defendant’s cause. The jury may well have found under this charge that, be- 
ing in entire ignorance of the existence of the policy, there was really no diligence 
that she could exercise to discover it; there being nothing she could do because of 
her ignorance, she did not fail to exercise reasonable diligence. She was not bound 
as a matter of law to search for a policy. It is not unusual for an assured to omit 
to tell the beneficiary of the existence of a policy. It is not an unlikely thing nor- 
an improbable situation. It was not the legal duty of the assured to notify the bene- 
ficiary of the existence of the policy. His failure so to do was not chargeable 
against plaintiff. Such a possibility was fairly within the contemplation of the par- 
ties as indicated by the clause to which reference has been made. 

Motion to set aside the verdict and for a new trial denied. 

Odered accordingly. 

ee 


MUTUAL AID UNION v. STEPHENS. (No. 14767.) 
(Supreme Court of Oklahoma. Feb. 19, 1924.) 
223 Pacific Reporter, 648. 
(Syllabus by the Court.) 
1. INSURANCE—ESSENTIAL ELEMENTS OF “INSURABLE INTEREST” 

STATED. 

Wherever there is any well-founded expectation of, or claim to, any advantage: 
to be derived from the continuance of a life, there is an insurable interest, though 
there may be no claim upon the person whose life is insured that can be recognized 
in law or equity. The essential thing is that the policy shall be obtained in good: 
faith, and not for the purpose of speculating upon the hazard of a life. 

(For other cases, see Insurance. Dec. Dig. § 116[1].) 

(For other definitions, see Words and Phrases, First and Second Series,. 
Insurable Interest.) 

Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Okfuskee County; John L. Norman, Judge. 

Action by John Thomas Stephens against Mutual Aid Union. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Duty & Duty, of Rogers, Ark.. and Cochran & Ratterree, of Okemah, for plain- 
tiff in error. 

H. A. Gassaway, of Okemah, for defendant in error. 


PINKHAM, C. This action was brought in the district court of Okfuskee county 
by the defendant in error, plaintiff in the trial court, against the Mutual Aid Union. 
an Arkansas corporation, to recover upon a certain certificate of membership in said 
Mutual Aid Union in the nature of insurance upon the life of Mrs. M. E. Stephens,. 
the mother-in-law of plaintiff, in which defendant in error, John Thomas Stephens, 
is named as the beneficiary. 

The parties will be referred to as they appeared in the trial court. 

The petition alleged that such certificate was duly issued by defendant com- 
pany, and was in full force and effect upon the date of the death of said assured on 
the 16th day of September, 1922. The petition further alleged that, after the death 
of the said Mrs. M. E. Stephens, the defendant attempted to settle the loss thereon, 
and by means of false and fraudulent representations through its agent in negotiat- 
ing with defendant secured a compromise adjustment of such claim in the sum of 
$107.84; that such compromise so obtained, because of the fraudulent and false 
representations of the defendant’s agent, and relied upon and believed to be true by 
the plaintiff, is of no force and effect, and that the full amount of said policy or 
certificate, to wit, $1,000, less said sum of $107.84, is due and payable to the plain- 
tiff on account of the death of said assured. 

Defendant for its answer to plaintiff’s petition denies generally the allegations 
of plaintiff's petition, except that it admits the issuance of said certificate of mem- 
bership, and admits the compromise adjustment thereunder for the sum of $107.84, 
which it alleges was in all respects free and fair, and without any false or fraudu- 
lent representations upon its part, and that said compromise adjustment was in full 
and complete voluntary settIment of the disputed claim or liability upon said certi- 
ficate. Defendant further pleads that plaintiff had no insurable interest in the life 
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of Mrs. M. E. Stephens, and that therefore said certificate was a waiver of the con- 
tract and was absolutely null and void, and prays the plaintiff take nothing. Plain- 
tiff for reply to defendant's answer denies all the allegations of new matter therein 
contained. ; 

The cause was tried to a jury, and resulted in a verdict for the plaintiff, and 
fixed the amount of his recovery at $817.16, wpon which the court rendered judg- 
ment. Motion for new trial was filed and overruled, to which action of the court 
the defendant excepted, and the cause comes regularly on appeal to this court. 

For reversal of the judgment defendant assigns numerous specifications of er- 
ror which are discussed in its brief under two propositions: First, that the case 
should be reversed and the cause dismissed, for the reason that it was settled be- 
tween the parties in good faith; second, that the beneficiary had no insurable inter- 
est in the life insured. 

It is contended that a compromise settlement was entered into between the 
agent of the defendant company and the plaintiff, by the terms of which the defend- 
ant paid the plaintiff $107.84 in full satisfaction of‘ the $1,000 certificate of insurance 
which was held by Mrs. Stephens, written in favor of the plaintiff. 

Numerous decisions of this court are cited in defendant’s brief in support of 
the contention that this case should be reversed and the cause dismissed, as it was 
settled by the parties in good faith. 

The rule announced in the cases cited is concisely stated in Young v. Stephenson, 
82 Okl. 243, 200 Pac. 229, 24 A. L. R. 978, as follows: 


“Voluntary settlements between parties in respect to their rights, where all have 
the same knowledge or means of obtaining knowledge concerning the circumstances 
involving their rights, and there are no fraud, misrepresentations, concealments, or 
other misleading incidents, are so favored that a settlement of their differences must 
stand and be enforced although the settlement made by the parties in their agree- 
ment might not be that which the court would have decreed to be, had the contro- 
versy been brought before it for decision.” 

(2] The evidence shows that the agent of defendant, after the death of Mrs. 
Stephens, the insured, sought out the plaintiff in his field, where he, his brother, and 
two nephews were at work, for the purpose of settling with him. 

There is a sharp conflict in the evidence as to the proposition made by this 
agent to the plaintiff which resulted in the plaintiff accepting $107.84 in satisfaction 
of the certificate of insurance. 

The plaintiff testified that Mr. Mundell, the defendant’s agent, represented to 
him that a law had been passed prohibiting insurance companies paying policies 
taken out by mothers-in-law; that the defendant company was insolvent; that plain- 
tiff was not entitled under the law to anything, but that he would pay him $107.84 in 
full settlement of his claim, and, unless he would take that amount at the time he 
would not get anything; that he had settled two similar claims that day; that he 
refused to allow him time to consult his lawyer in regard to the matter; that relying 
upon these representations he accepted the amount offered him in full satisfaction 
of his claim, and caused his brother to sign a receipt for the same. It appears that 
the plaintiff is uneducated and writes his name with difficulty. This testimony was 
corroborated by two witnesses who were present. 

W. A. Mundell testified in his deposition that he represented the Mutual Aid 
Union defendant herein, as special representative; that he was instructed by defend- 
ant company to call on the plaintiff and adjust or settle the certificate of member- 
ship in defendant company issued to Mrs. M. E. Stephens; that he stated to the 
plaintiff that he did not have an insurable interest in the life of the deceased mem- 
ber or any legal right to the benefits of her membership; that he discussed with the 
plaintiff the law relative to cases of this character, and cited the opinion of the Ark- 
ansas Supreme Court in the case of Home Mutual Benefit Ass’n v. Keller, 148 Ark. 
361, 230 S. W. 10. 

He further testified that the plaintiff indicated a desire to consult an attorney 
before making a settlement, and that, wishing to be fair and give the plaintiff an op- 
portunity to determine his rights, he agreed to allow him in the settlement $25 as an 
attorney fee; that the plaintiff finally concluded this was unnecessary, and that he 
therefore included $25 in the settlement; that the plaintiff appeared satisfied with 
the settlement when consummated. 

This question of fact was submitted to the jury under proper instructions, and 
their verdict involved a finding of the truthfulness of the testimony on behalf of 
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the plaintiff. The only other ground upon which a reversal of judgment is sought 
is that the policy sued upon is void, for the reason that the beneficiary, the plaintiff 
herein, had no insurable interest in the life of the deceased. 

[1] The well-established rule, of course, is that one obtaining a policy of insur- 
ance on the life of another must have an insurable interest in that other. All the 
authorities agree that an interest of some sort must exist in the case of life insur- 
ance. The authorities differ to some extent on the question of what constitutes the 
requisite interest. 14 R. C. L. 919. 

In the case of Mechanics National Bank v. Comins, 72 N. H. 15, 55 Atl. 193, 
101 Am. St. Rep. 650, it is said: 

“The tendency of the American decisions ‘is to hold that, wherever there is any 
well-founded expectation of or claim to any advantage to be derived from the con- 
tinuance of a life, there is an insurable interest in the life, though there may be no 
claim upon the person whose life is insured that can be recognized in law or in 
equity.’ Bliss, Life Ins. §§ 21-31; May, Ins. §§ 102-111. 

““*A person has an insurable interest in the life of another when there is a rea- 
sonable probability that he will gain by the latter’s remaining alive, or lose by his 
death.’ 3 Kent (14th Ed.) 566, note. The result of a recent review of the American 
cases is thus stated: ‘An insurable interest which will take an insurance policy 
out of the class of wager policies is such an interest arising from ties of blood or 
other relations as will justify a reasonable expectation of advantage or benefit from 
a continuance of the life of the assured. This rule, it would appear, does not dis- 
pense entirely with a pecuniary interest, but merely permits that interest to consist 
of a mere expectation of pecuniary benefit, as distinguished from the requirement 
of the other rule that the interest must amount to a claim recognizable or enforce- 
able in law.’ 54 L. R. A. 234. In short, ‘the essential thing is that the policy shall 
be obtained in good faith, and not for the purpose of speculating upon the hazards 
of a life.’ Connecticut, etc.. Ins. Co. v. Schaeter, 94 U. S. 457, 460, 24 L. Ed. 251; 
Kentucky Ins. Co. v. Hamilton, 63 Fed. 93, 101, 11 C. C. A. 42.” 

In the case of Thomas v. National Benefit Association, 84 N. J. Law, 281, 86 
Atl. 375, 46 L. R. A. (N. S.) 779, Ann. Cas. 1914D, 1121, it is said im the first 
paragraph of the syllabus: 

“Where the insured is under a moral obligation to render care and assistance to 
the beneficiary in the time of the latter’s need, then the latter has an insurable inter- 
est, other than a mere pecuniary one, in the life of the former.” 

The uncontroverted proofs submitted at the trial show that the insured, Mrs. 
M. E. Stephens, had been married twice. By the first marriage a daughter was 
born, and after the death of her first husband she married the father of plaintiff, 
and that the plaintiff and the daughter of Mrs. Stephens were married; that at a 
later date the husband of Mrs. M. E. Stephens died, and she then made her home 
with the plaintiff and his wife, her daughter; that Mrs. M. E. Stephens remained 
there in the home of her son-in-law for a number of years; that several years to 
the taking out of this policy the plaintiff’s wife, the daughter of the insured, died, 
leaving four small children from four years of age to fourteen years of age; that 
Mrs. M. E. Stephens. the insured, took charge of the plaintiff's home, and looked 
after the welfare of the plaintiff’s children up to the time of her death. 

In answer to the question, “After your wife died, what position in your home 
did Mrs. M. E. Stephens assume?” the plaintiff said, “She was the mother of my 
children.” Three of these children were girls, and one boy. 

We think that these facts disclose an insurable interest, and that the relation 
of the parties had been of such a character that each had reason to rely upon the 
other in time of need. 

Furthermore, the application of the insured, which was a part of the policy, 
disclosed the relationship of the insured and the plaintiff. The application was ac- 
cepted by the defendant company, with full knowledge of that relationship, and a 
certificate of membership was given to the insured. Thereafter the defendant com- 
pany accepted the dues from the plaintiff until the death of the insured. 

The case of Home Mutual Benefit Ass’n v. Keller, 148 Ark. 361, 230 S. W. 10, 
cited by defendant in its brief, is not applicable to the instant case. Judge a 
who wrote the opinion in that case, says in his concurring opinion in the case o 
American Insurance Union v. Manes, 150 Ark. 315, 234 S. W. 496, 18 A. L. R. 1161: 


“T do not think that this case is controlled by the rule announced in Home 
Mutual Benefit Association v. Keller, 148 Ark. 361, 230 S. W. 10. There the policy 
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did not show the relationship between the parties. Here it does. The difference’ is 
vital. * * * The association had a right to make a contract with Welborn to 
become a member and to designate his son-in-law as the.beneficiary, provided the 
latter had a pecuniary interest or expectation in his life. Home Mutual Benefit As- 
sociation v. Keller, supra. The act of the association under the circumstances must 
be held to have constituted an agreement between itself and Welborn that Manes 
had an insurable interest in his life, and, having received his dues under this pre- 
sumption, it cannot now introduce proof to show that Manes had no insurable in- 
terest in his life.’ Smith v. People’s Mutual Ben. Soc., 64 Hun, 534, 19 N. Y. 
Supp. 432. 

We think the judgment of the lower court should be affirmed. 

On appeal to this court from the district court of Okfuskee county supersedeas 
bond was filed, executed by the defendant, Mutual Aid Union, as principal, and A. 
J. Martin, and V. K. Chowning, as sureties, to stay execution of said judgment; 
and the plaintiff has asked this court in his brief to render a judgment against the 
bondsmen of the defendant as well as against the defendant. No response has been 
made to this request. The judgment of the trial court was rendered on the 31st 
day of May, 1923, in the sum of $817.16, and for costs, and judgment therefore will 
be entered in this court against the defendant and the sureties on said appeal bond 
in the sum of $817.16, and for costs, for which execution may issue. 

os 
NATIONAL PROTECTIVE LEGION v. STEVENS er ux. (No. 7074.) 


(Court of Civil Appeals of Texas. San Antonio. Jan. 16, 1924. Rehearing Denied 
Feb. 13, 1924.) 


258 Southwestern Reporter, 487. 


1. INSURANCE — RECEIPT GIVEN IN SETTLEMENT OF INSURANCE 
POLICY HELD WITHOUT CONSIDERATION, 

A paper reciting that beneficiaries in two policies of life insurance accepted the 
amount of money therein in full settlement of all claims against insurer on both 
policies held to be without consideration. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE—FINDING OF TRIAL JUDGE HELD EQUIVALENT TO A 
FINDING OF NO CONSIDERATION FOR RELEASE OF INSURER 
FROM LIABILITY ON POLICY. 

In an action on an insurance policy, a finding of the trial judge that neither the 
plaintiffs nor the beneficiary named in the policy ever received any of the sums 
which they were entitled to under the policy was equivalent to a finding that there 
was no consideration for the execution of a receipt which released the insurer 
from all liability on the policy. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Bexar County; Robert W. B. Terrell, Judge. 

Action by P. L. Stevens and wife against the National Protective Legion. Judg- 
ment for plaintiffs, and defendant appeals. Affirmed. 

Birkhead & Lang and Carter J. Lynch, all of San Antonio, for appellant. 

T. D. Cobbs, Jr., and J. L. Farb, both of San Antonio, for appellees. 

Fry. C. J. This is a suit instituted by appellees to recover from appellant the 
sum of $1,000, based on a policy of insurance in that sum, on the life of Barbara 
Lozano, who died on January 25, 1920, her niece. Barbara Stevens, a daughter of ap- 
pellees, being the beneficiary. It was alleged that Barbara Stevens died on January 
20, 1921, leaving appellees as her only heirs. They claim through her. Judgment 
was rendered in favor of appellees for the amount sought to be recovered. 

[1] The evidence showed that there were two policies issued by appellant on the 
life of Barbara Lozano. one for $2,000, in which appellees were named as benefi- 
ciaries, the other for $1,000, in which Barbara Stevens was designated as beneficiary. 
Barbara Lozano having died on January 25, 1920, appellant paid to appellees, bene- 
ficiaries in the larger policy, the sum of $2,000. At the time payment was made the 
following receipt was taken by Mrs. Brown, agent of appellant: 

“Received of Mrs. F. Brown, secretary, check number 2006, for two thousand 
($2,000.00) in full settlement of all claims against the National Protective Legion 
—- N. Y., on all policies issued to , and in which I was named ben- 

ciary.” 
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For some reason, not explained, not only the names of the beneficiaries in the 
$2,000 policy, but also the name of Barbara Stevens, the beneficiary in the $1,000 
policy, were signed to that receipt. 

The defense offered to the claim of the $1,000 policy was that the $2,000 was 
given in full payment of both policies, and, unexplained, the fact that the name of 
Barbara Stevens, who had no interest in the $2,000 policy, appeared to the receipt 
might lend aid to the theory of the defense. P. L. Stevens testified that he placed 
both policies in the hands of the agent before the receipt was signed, and swore that 
the payment of $2,000 was not a full settlement of the claim of Barbara Stevens, as 
well as that of appellees. He testified that the agent of appellant told him that the 
$1,000 would be paid later. His testimony, as well as that of the agent, tends to 
show that there was no settlement of the $1,000. The agent swore that the $1,000 
policy was not mentioned. and that she did not know why the company took the re- 
ceipt in full of all policies. 

Appellant does not claim that the $1,000 was ever paid, and if it did the evi- 
dence fails to sustain it. Barbara Stevens got nothing on her policy, and it is not 
claimed that there was any compromise, or that it was agreed that payment of the 
$2,000 paid both policies. The agent entered on the proof of loss, sworn to by 
Barbara Stevens: 

“This policy was lost and found later and brought to me for adjustment. Pol- 
icy.60053 Class A was paid by National Protective Legion for the sum of $2,000.00, 
on the same life.” 

This indicated that at that time it was not claimed that the $1,000 policy had 
been paid. 

[2] Clearly, there was no consideration whatever for the receipt covering both 
policies; but appellant claims that the trial judge did not in his findings of fact 
state that there was no consideration, and therefore that matter cannot be consi- 
dered. However, the trial judge found “that neither the plaintiffs P. L. Stevens or 
Cecilia Stevens, nor the deceased, Barbara Stevens ever received any of the sums 
of money to which they were entitled under the policy upon which this suit is based,” 
which is equivalent to finding that there was no consideration for the execution of 
the receipt, so far as the $1,000 policy is concerned. 

[3] The proof of loss made by Barbara Stevens is dated about six months after 
P. L. Stevens swore she died, but the notary public certified that she appeared before 
him and swore to the proof. There is, of course, confusion in the dates, but the 
certificate of the officer will prevail, rather than the uncertain memory of P. L. 
Stevens. The presumption is in favor of the correctness of the officer's certificate. 
Wooters v. Hall, 61 Tex. 15; Shepard v. Avery, 89 Tex. 301. 34 S. W. 440; Cor- 
rigan v. Fitzsimmons, 97 Tex. 595, 80 S. W. 989. 

There being some inaccuracies of statements in the former opinion, it is with- 
drawn, and this opinion substituted for it. We adhere, however, to our former 
disposition of the case, and the motion for rehearing will be overruled, and the judg- 
ment affirmed. 





In re San Joaquin Valley Packng Co. 


In RE SAN JOAQUIN VALLEY PACKING CO. 
DODD v. SAN JOAQUIN LUMBER CO. 


DODD et at. v. SAME. (No. 4078.) 


(United States Circuit Court of Appeals, Ninth Circuit. January 21, 1924. Re 
hearing Denied March 3, 1924.) : 


295 Federal Reporter, 311. 


1. INSURANCE — LIENOR NOT ENTITLED TO SHARE IN PROCEEDS 
Tee POLICY, OBTAINED BY TRUSTEE IN BANK- 
RUPTCY. 

Where trustee in bankruptcy insured a building belonging to the bankrupt 
estate, upon which petitioner had a mechanic’s lien, held. that petitioner is not en- 
titled to share in the proceeds of the policy received by reason of a fire totally des- 
troying the building. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

2. INSURANCE — BOTH OWNER AND LIENOR HAVE INSURABLE IN- 
TEREST IN BUILDING. 

Both owner and one having a mechanic’s lien on a building have an insurable 
interest in it. 

(For other cases. see Insurance, Dec. Dig. § 115[2].) 

3. INSURANCE—HOLDER OF MECHANIC'S LIEN HAS NO CLAIM UPON 
INSURANCE MONEY. 

Where the owner of a building insures his interest therein against loss by fire, 
the holder of a mechanic’s lien on the realty has no claim upon the proceeds of the 
insurance money, unless by contract the owner was obliged to insure for his benefit. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from and Petition to Revise the Order of the District Court of the 
United States for the Northern Division of the Northern District of California; John 
S. Partridge, Judge. 

In the matter of the San Joaquin Valley Packing Company, bankrupt, in which 
R. H. Dodd was appointed trustee in bankruptcy. A claim of the San Joaquin Lum- 
ber Company was allowed by the District Court. and the referee seeks review 
thereof, both by appeal and by petition to review. Decree reversed. with instruc- 
tions to disallow the claim, and appeal dismissed. 

Lafayette J. Smallpage and Wm. T. Hawkins, both of Stockton, Cal. (Louttit, 
Stewart & Louttit, of Stockton, Cal., of counsel), for appellant and petitioner. 

Nutter, Hancock & Rutherford, of Stockton, Cal., for respondent and appellee. 


Before Gilbert. Hunt, and Rudkin, Circuit Judges. 


Gitzert, C. J. [1] The San Joaquin Valley Packing Company, constructed a 
building and placed certain machinery therein, and the respondent herein filed a 
mechanic’s lien upon the property for lumber furnished in the construction of the 
building. The packing company was later adjudged a bankrupt. Its trustee in bank- 
ruptcy caused the building to be insured in the sum of $10,000, and the machinery 
therein to be insured in a like amount, policies payable to the trustee. The building 
and the machinery were totally destroyed by fire, and the trustee collected $19,000 
on the policies. The respondent, as holder of a valid mechanic’s lien on the build- 
ing, claimed to be subrogated to the insurance money so received by the trustee. 
The referee disallowed the claim, but the court below held that the lien on the build- 
ing followed the insurance money, and that the respondent was entitled to the full 
payment of its claim. 

[2-4] The trustee brings a petition to revise the judgment. No precedent is 
found for the precise problem here presented, but it is believed that certain settled 
principles of law lead directly and conclusively to its solution. We are led to in- 
quire first what respective rights as to insurance had the owner of the building and 
the lien claimant before bankruptcy intervened. At that time each had an insura- 
ble interest in the property. The respondent could have insured to the full amount 
of his claim. The owner could have insured to the full amount of the value of 
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the property. If, while such insurance policies were in exjstence. the building had 
been destroyed by fire, each could have recovered according to his interest, but the 
destruction of the property would have destroyed the mechanic’s lien. Humboldt 
Lumber Mill Co. v. Crisp, 146 Cal. 686, 81 Pac. 30, 106 Am. St. Rep. 75, 2 Ann. 
Cas. 811; Pilstrand v. Greenamyre, 34 Cal. App. 799, 168 Pac. 1161. And where 
the owner of real estate insures his interest therein against loss by fire, the holder 
of a mechanic’s lien on the property has no claim upon the proceeds of the insurance 
money, unless by contract the owner was obligated to insure for his benefit. Im- 
perial Elevator Co. v. Bennett, 127 Minn. 256, 149 N. W. 372; Healey Ice Mach. Co. 
v. Green (C. C.) 181 Fed. 890. The same is true of the relation between mortgagor 
and mortgagee, Landlord and tenant, lessor and lessee. 14 R. C. L. 1367; 26 C. J. 
436, 438, 445; In re West Norfolk Lumber Co. (D. C.) 112 Fed. 759; Farmers’ 
Loan, etc., Co. v. Pennsylvania Plate Glass Co., 186 U. S. 434, 22 Sup. Ct. 842, 46 
L. Ed. 1234; In re Balsier (D. C.) 215 Fed. 134; Sisk v. Rapauano, 94 Conn. 294, 
108 Atl. 858. 11 A. L. R. 1291; Millard v. Beaumont, 194 Mo. App. 69, 185 S. W. 
547; Oldham v Boston Ins Co., 189 Ky. 844, 226 S. Wi 106, 16 A. L. R. 305. The 
reason of the rule is that, as between the insurer and the insured. a policy of fire 
insurance is purely a matter of personal contract. It does not attach to the in- 
sured property, nor does it run with the title thereto. It is in itself the measure of 
the rights of all persons under it, and its provisions must govern in determining 
who are the beneficiaries. Said the court in Columbian Ins. Co. v. Lawrence. 10 
Pet. 507, 9 L. Ed. 512: 

“We know of no principle of law or of equity, by which a mortgagee has a 
right to claim the benefit of a policy underwritten for the mortgagor on the mort- 
gaged property, in case of a loss by fire * * * It is strictly a personal con- 
tract for the benefit of the mortgagor, to which the mortgagee has no more title 
than any other creditor.” 

[5-8] The respondent’s lien on the building was not affected by the bankruptcy. 
Section 67d (Comp. St. § 9651). The trustee’s relation to the property was the 
same as that of the owner prior to bankruptcy. He stood in the bankrupt’s shoes, 
so far as the question here presented is concerned. It is only with relation to certain 
additional powers, conferred by special provisions of the act and not involved here, 
that the trustee’s relation to the property differs from that of the prior owner. Both 
the trustee and the respondent had an insurable interest in the building. The trustee 
was under no greater obligation to protect the licen of the respondent than had been 
the owner prior to bankruptcy. The trustee was not trustee for fully secured lien 
claimants. He was trustee for the bankrupt and the unsecured creditors. In bank- 
ruptcy proceedings these two classes of creditors stand upon a widely different foot- 
ing. The fully secured lien claimant has no voice in the selection of a trustee, and 
is not entitled to vote at creditors’ meetings. Section 56b (Comp. St. § 9640); In 
re Eagles (D. C.) 99 Fed. 695; 1 Loveland on Bankruptcy, 580. Nor is he an- 
swerable for any of the cost of insurance on the bankrupt’s property, or for any of 
the costs of the general administration of the estate. In re Williams’ Estate, 156 
Fed. 934, 84 C. C. A. 434; Gugel v. New Orleans Nat. Bank, 239 Fed. 676. 152 C. C. 
A. 510. Nor is it necessary for him to prove his claim before he can subject the 
security or its proceeds to the payment thereof. In re Goldsmith (D. C.) 118 Fed. 
763; In re North Star Ice & Coal Co. (D. C.) 252 Fed. 301; Oilfields Syndicate 
v. American Improvement Co. (C. C. A.) 260 Fed. 905. 

Guided by these considerations, we find no ground for holding that the respond- 
ent has a lien upon the insurance money received by the trustee. The decree is 
reversed with instructions to affirm the disallowance of the claim. The appeal 
herein is dismissed. 

Se 


FIDELITY-PHENIX FIRE INS. CO. v. HANDLEY. (No. 4083.) 
(United States Circuit Court of Appeals, Fifth Circuit. January 19, 1924.) 
296 Federal Reporter, 902. 

1. INSURANCE—POLICY PROVISION AS TO MODE OF WAIVER MAY 
BE WAIVED; INSURER CANNOT BE CHARGED WITH WAIVER, 
UNLESS IT HAD KNOWLEDGE OF FACTS. 

While an insurer may waive by its acts or orally a requirement that an agree- 
ment of waiver must be in writing, it must have had knowledge of the facts before 
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the doing of any act or the making of any agreement, in order that it shall have 
the effect of a waiver. 

(For other cases, see Insurance, Dec. Dig. §§ 377[1], 386.) 

2. INSURANCE—INSURER HELD NOT TO HAVE WAIVED CONDITION 

OF POLICY. 

A provision of a policy that, unless otherwise provided by agreement indorsed 
thereon, it should be void if the subject of insurance was a building on ground 
not owned by insured in fee simple, held not waived by insurer, where neither the 
company nor any officer or agent authorized to make such waiver had notice or 
knowledge until after the loss that the interest of insured in the property was a life 
estate and not title in fee simple. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 


3. INSURANCE—STATUTE HELD NOT TO CONFER POWER OF 

WAIVER ON AGENT EXPRESSLY WITHHELD BY CONTRACT. 

Rev. Gen. St. Fla. 1920, § 4256, held not to confer power on an agent of an in- 
surance company to waive conditions in a policy, which was expressly withheld by 
the contract of the parties. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Henry D. Clayton, Judge. 

Suit in equity by T. B. Handley against the Fidelity-Phenix Fire Insurance 
Company. Decree for complainant, and defendant appeals. Reversed. 


A. W. Cockrell, Jr., Alston Cockrell, and Nathan Cockrell, all of Jacksonville, 
Fla., for appellant. 

H. L. Anderson, of Jacksonville, Fla. (A. Z. Adkins, of Starke, Fla., and H. 
L. Anderson, of Jacksonville, Fla., on the brief), for appellee. 


Before Walker and Bryan, Circuit Judges, and Ervin, District Judge. 


Ervin, D. J. This was a bill filed to reform and enforce a policy of insurance 
issued by appellant to appellee on the “undivided two-thirds interest in” a certain 
building, so as to declare the interest to be one for life, instead of a fee, and to 
recover the amount of the insurance, when so enforced. The bill alleges in the fifth 
paragraph: 

“That, at the time of the issuing of said policy by the defendant to your ora- 
tor, it was so agreed, and was the intention of your orator and said defendant, that 
the defendant was to insure whatever interest your orator had in ‘said buildings 
aforesaid named; that, although defendant, through its agents as aforesaid named, 
knew the condition of the title of your orator to the said property, that said clause 
allowing your orator to insure the undivided two-thirds interest in said building, al- 
though he did not own the fee simple title to it, was never inserted, nor any writing 
attached thereto allowing same.” 

The proof showed that, when the policy was applied for and written, the in- 
sured then understood and believed that he owed an undivided two-thirds in fee of 
the property insured, and there was no understanding that anything else was to be 
insured. The insured building was erected by Handley, the insured, and one And- 
rews, the claimant of the other one-third interest, and apparently insured by them 
jointly until they fell out, shortly before the present policy was applied for, when 
Andrews took out a separate policy for his interest. Handley, on being informed 
that the insurance was about out, and that Andrews had taken out a separate policy, 
instructed one Jacobs, who was the local agent, to have a $5,000 policy written on 
his two-thirds interest. Jacobs, who had no authority to sign the policy, wrote a 
letter to J. R. Davis & Co., who were the agents having such power, containing the 
following : 

“Mr. Andrews owns one-third interest and Mr. Handley the undivided two- 
thirds interest. * * * I saw Mr. Handley this morning, and told him how the 
matter stood, and he said to take $5,000 on his undivided two-thirds for three years.” 

The policy was issued on this letter. Jacobs was also employed by a bank 
largely owned by Handley, and acted in many respects as Handley’s agent. The 
deeds under which Handley claimed were warranty deeds, and were kept in a tin 
box in the bank, and Jacobs had access to them. The policy contains the following 
provisions: 

“$5,000 on the undivided two-thirds interest in the two-story brick metal-roof 
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building,” etc. ‘‘This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if the subject of insurance 
be a building on ground not owned by the insured in fee simple.” 

This clause is set up in the answer to the bill. Handley admits that his title 
is a life estate, instead of a fee simple one, but he claims that, after he discovered 
about January, 1921, that his interest was a life estate, instead of a fee simple one, 
he directed Jacobs, if it made any difference in the policy, to have it fixed, and 
Jacobs said he would do it. There is testimony tending to show that Handley spoke 
several times on the subject to Jacobs, but that Jacobs never in fact took up with J. 
R. Davis & Co., the agents, nor with the company itself, the matter of Handley’s 
interest. In fact, the testimony shows they knew nothing of this matter until after 
the fire, which occurred December 4, 1921. Handley testified that the company 
denied liability all the time. 

[1] The policy had attached to and as a part of it a note providing: 

“No officer, agent or other representative of this company shall have power to 
waive any provision or condition of this policy, except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or added hereto; and as 
to such provisions and conditions no officer, agent or representative shall have such 
power or be deemed or held to have waived such provisions or conditions unless 
such waiver, if any, shall be written upon or attached hereto.” 


While it is held in Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689, and in 
Phoenix Ins. Co. v. Doster, 106 U. S. 34, 1 Sup. Ct. 18, 27 L. Ed. 65, that the com- 
pany may waive by acts done, or orally, the requirement as to the agreement being 
in writing, still there must be brought home to the company the knowledge of the 
facts before it can be expected to do any act amounting to a waiver. Here no 
knowledge is traced to the company, or beyond Jacobs, the local agent, that Hand- 
ley’s title was a life estate, and not a fee. The rule on this subject is laid down in 
Phoenix Ins. Co. v. Doster, 106 U. S. 35, 1 Sup. Ct. 22, 27 L. Ed. 65, where it is 
said: 

“Any agreement, declaration, or course of action, on the part of an insurance 
company, which leads a party insured honestly to believe that by conforming thereto 
a forfeiture of his policy will not be incurred, followed by due conformity on his 
part, will and ought to estop the company from insisting upon the forfeiture, though 
it might be claimed under the express letter of the contract. The company is thereby 
estopped from enforcing the forfeiture. The representations, declaration, or acts 
of an agent, contrary to the terms of the policy, of course, will not be sufficient, un- 
less sanctioned by the company itself. Insurance Co. v. Mowry, 96 U. S. 544. But 
when the latter has, by its course of action, ratified such declarations, representa- 
tions, or acts, the case is very different.” 


{2, 3] What has the company done to indicate its waiver? What has it induced 
Handley to do on the faith of, or in the belief that it has waived, the requirement 
that his title is a fee? True, had he known they would not waive it, he might have 
secured other insurance; but this delay on his part was not brought about by any 
act of the company. Neither knowledge nor notice was brought home to them, so 
they could do anything. It is said, however, that, as Jacobs was the agent of the 
company, the Florida statute (section 4256, Rev. Gen. Stat. of Florida) brings home 
to them the knowledge communicated to him. The same question involving the 
same statute was before this court in Maryland Casualty Co. v. Campbell, 255 Fed. 
437, 166 C. C. A. 513, when, after quoting from Mutual Life Ins. Co. v. Hilton- 
Green, 241 U. S. 623, 36 Sup. Ct. 676, 60 L. Ed. 1202, this court said: 


“That statute does not have the effect of conferring a power which the con- 
tract of the parties shows was explicitly withheld.” 


There was, in our opinion, a failure to show any mutual mistake in the provi- 
sions of the policy justifying a reformation. Further, we think the terms of the 
policy as written forbid a recovery. 

The decree is reversed, and the cause is remanded for further proceedings not 
inconsistent with this opinion. 


Reversed. 
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GLOBE & RUTGERS FIRE INS. CO. v. CHISENHALL. (No. 147.) 
(Supreme Court of Arkansas. Feb. 4, 1924.) 
258 Southwestern Reporter, 135. 


1, INSURANCE—CANCELLATION; POLICY ON BARN AND DWELLING 
HELD TO CONSTITUTE TWO POLICIES; CANCELLATION OF POL- 
ICY HELD ONLY TO RELATE TO PORTION COVERING BUILDING 
WHICH HAD BEEN DESTROYED. 

Where fire policy insured plaintiff’s dwelling house in a named amount, and 
also his barn in the same amount, it in effect constituted two contracts, and accept- 
ance, after destruction of the dwelling house, of check which recited that it was in 
full satisfaction of loss by fire on a named date to property described in the policy, 
which was thereby canceled and surrendered, was a cancellation of the portion cov- 
ering the house only. 

(For other cases, see Insurance, Dec. Dig. §§ 179, 579.) 


Appeal from Circuit Court, Mississippi County; W. W. Bandy, Judge. 
Action by R. A. Chisenhall against the Globe & Rutgers Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Hughes & Hughes, of Memphis, Tenn., for appellant. 
Driver & Simpson of Osceola, for appellee. 


Humpureys, J. Appellee instituted this suit against appellant in the circuit 
court of Mississippi aye Osceola district, to recover $2,000 on an insurance pol- 
icy issued by appellant to him, insuring his barn against loss by fire. 

Appellant interposed the defense that the policy had been canceled by written 
contract before the barn was destroyed by fire. 

The cause was submitted to a jury on the pleadings, testimony introduced by 
the parties, and the instructions of the court, which resulted in a verdict and conse- 
quent judgment for the amount claimed, including interest of $70, a statutory penalty 
and an attorney’s fee. An appeal has been duly prosecuted to this court from the 
judgment. 

Appellant contends for a reversal of the judgment upon the alleged ground that 
the _ evidence shows an express cancellation of the policy sued upon. 

he facts are that appellant issued a policy to appellee insuring his dwelling 
ian against loss by fire in the sum of $2,000, and his barn, on the same farm, 
against loss by fire in the same amount. The farm was under mortgage to the Dem- 
ing Investment Company, and the policy contained a mortgage clause protecting it 
according to its interest. The policy remained in the possession of said mortgagee. 
It covered a period of three years; the premium thereon being $165, which was paid 
in advance by appellee. The dwelling house burned on February 12, 1921, and.ap- 
pellant paid appellee $2,000, the full amount of insurance carried upon it. The pay- 
ment. was made by check in the following form: 


“$2,000.00 30486 No. 159832. 


“Globe & Rutgers Fire Insurance Company 
“New York, Apr. 6, 1921. 192- 
“Chemical National Bank: 

“Pay to the order of R. A. Chisenhall and Deming Investment Company, mort- 
gagee, the sum of $2,000 and 00 cts. dollars, which payment, evidenced by proper in- 
dorsement hereof, constitutes full satisfaction of all claims and demands for loss 
and damage by fire which occurred on or about Feb. 12, 1921, to property described 
in policy No. 1537545, issued at the Osceola, Ark., agency and said policy is hereby 
canceled and surrendered. 

“Loss No. 108244 

hon a (Marsh) 


We Seclien 
. “Vice-Prest.” 
The following indorsement appeared upon the check: 


“In consideration of the sum hereby paid, all claims and demands whatsoever 
against the Globe & Rutgers Fire Insurance Company, connected with the within 
mentioned claim for loss or damage, are released, compromised, settled, and forever 
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discharged. Amount of loss, $2,000. Discount . Expense . Amount of 
check, $2,000. Indorse here. For deposit in Birmingham Trust & Savings Co. 
“R. A. Chisenhall. 

“Pay to the order of R. A. Chisenhall, without recourse. The Deming Invest- 
ment Co., per D. S. Waskey, Mortgagee, Vice President. 

“Paid by the Chemical National Bank of New York. June 8, 1921.” 

The amount collected was credited on the mortgage. The policy was not re- 
turned to appéllant nor did appellant refund the unearned premium thereon to appel- 
lee. In the month of May, 1922, the barn was destroyed by fire, and payment was 
refused, whereupon this suit was instituted. 

[1] Appellant contends for a reversal of the judgment upon the ground that it 
was released from further obligation on the policy by payment of $2,000 when the 
house burned. We do not so construe the check and indorsement thereon. The check 
recites that it was in— 

“full satisfaction of all claims and demands for loss and damage by fire which oc- 
curred on, or about, February 12, 1921, to property described in policy No. 1537545, 
issued at Osceola, Ark., agency, and said policy is hereby canceled and surrendered.” 

The indorsement provided that the payment was in release, compromise and 
settlement of the loss or damage connected with the claim mentioned in the check. 
The claim mentioned in the check was for the destruction of the dwelling house. 
The dwelling house was the only building destroyed on February 12, 1921. The 
barn was not destroyed until May, 1922. The cancellation of the policy mentioned 
in the check necessarily related to that portion therein covering the house. While 
the policy was written upon one paper and bore one number, it covered two pieces 
of property, insuring each in separate amounts against loss by fire. In effect, the 
policy constituted two contracts of insurance embraced in one paper. The cancella- 
tion and surrender of the one did not affect the other. Under this interpretation of 
the contract the check and indorsement thereon was not a cancellation and surrender 
of the policy on the barn. It was only a cancellation and surrender of the policy 
on the dwelling house. 

[2] Appellant also insists that the amount allowed as attorney’s fee in the case 
is excessive. This question is raised here for the first time. No objection was made 
or exception saved to the allowance in the trial court. ,This should have been done 
if appellant thought the amount allowed was unreasonable. 

No error appearing, the judgment is affirmed. 


——__~- «> 


NATIONAL UNION FIRE INS. CO. vy. KENT. (No. 189.) 
(Supreme Court of Arkansas. Feb. 25, 1924. Rehearing Denied March 24, 1924.) 
259 Southwestern Reporter, 370. 
1. INSURANCE—WHETHER AGENT KNEW INSURED NOT SOLE OWN- 

ER HELD QUESTION OF FACT. 

Whether insurance agent knew, before the policy was written and delivered, that 
insured was not the sole owner, as his application stated him to be, was a question 
of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—WAIVER; REQUIREMENT OF SOLE OWNERSHIP 

HELD WAIVED WHERE AGENT HAD KNOWLEDGE OF INSURED’S 

INTEREST. 


Where agent who wrote a fire policy knew that insured, though an owner, was 
not the sole owner of the premises, the policy requirement that insured be the sole 
owner was waived. 

(For other cases, see Isurance, Dec. Dig. § 378[1].) 


3. INSURANCE—: IN * RE JE NOT IN ISSUE WHERE SOLE 
DEFENSE WAS THAT POLICY VOID. 
Pleadings raised no issue as to the amount of recovery in an action on a policy 
where the sole defense was that the policy was. void. 
(For other cases, see Insurance, Dec. Dig. § 645[1].) 
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4. INSURANCE—COMPANY REFUSING TO CARRY OUT COMPROMISE 

a COULD NOT OBJECT JUDGMENT WAS FOR TOTAL 

ly . 

Where company refused to carry out its compromise agreement to pay a sum 
less than the face of the policy for total loss of insured’s barn, on the ground that 
insured was not the sole owner, it could not object that the judgment was rendered 
for total loss, under Crawford & Moses’ Dig. 6147. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


Appeal from Circuit Court, Independence County; Dene H. Coleman, Judge. 
Action by Leslie Kent against the National Union Fire inane ‘Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


J. A. Watkins, of Little Rock, for appellant. 
Samuel M. Casey, of Batesville, for appellee. 


Smiru, J. This suit was brought to collect from the appellant insurance com- 
pany $1,000, the face of the policy, which had been written to cover a barn and the 
feed and grain and seed stored therein; $800 of the insurance was on the barn, $100 
on the grain and seed, and $100 on the’ hay and fodder. 

The answer denied liability on the ground that appellee, the insured, had falsely 
represented himself to be the sole owner, whereas he was in fact the owner of only 
an undivided interest as tenant in common with his mother and brothers and sisters, 
the deed to the land having been made to the mother and the four children jointly. 
The land covered by the deed was a small tract of land near the town of Sulphur 
Rock, in Independence county, Ark., and there was situated on it a residence in 
which the owners of the property lived, in addition to the barn covered by the policy 
of insurance. 

Notwithstanding the fire occasioned a total loss an issue was made by the ad- 
juster over the value of the barn, and a proof of loss was prepared and agreed to, 
which allowed $400 for depreciation in the value of the barn, and the insured agreed 
to accept $700 in full settlement of the company’s liability. In the proof of loss the 
insured was recited to be the sole owner of the property insured, and the adjuster 
told the insured that the sum agreed upon would be paid upon production of evi- 
dence of ownership. This appellee said would be furnished by production of the 
deed under which his title had been derived, and the deed was sent to the adjuster 
Upon examination of the deed it was disclosed that the insured was not the ‘sole 
owner, but was a tenant in common with his mother and three brothers and sisters, 
they each owning an undivided one-fifth interest in the land. Thereupon the insurance 
company denied liabiity under the policy. Hence this suit. 

The cause was heard by the court sitting as a jury, and without making or being 
asked to make specific findings the court made a general finding in favor of the in- 
sured, and rendered judgment accordingly. Thereafter judgment was rendered for 
the statutory penalty with an allowance for attorney’s fees. 

It is insisted that no recovery should have been permitted because of the breach 
of the warranty that appellee was the sole owner, and it was further insisted that 
no penalty or attorney’s fees should be allowed because the proof of loss presented 
a claim for a sum less than the face of the policy. The testimony showed that the 
actual value of the property destroyed was $1,268.73. 

The testimony shows, however, that the agent who wrote the policy knew the 
state of the title, and had known it for several years. 


He had written a previous policy of insurance in the name of the mother, who 
lived with her children in the residence located on the small tract of land. As has 
been said, the barn and residence were on this same tract of land, and the same 
agent had written both policies, the one on the residence being in the name of the 
mother, and that on the barn and its contents being in the name of appellee, and 
the agent in writing the second policy knew that there had been no change in the 
title, at least the testimony on the part of appellee was to this effect. Appellee stated 
that before the policy was written he discussed with the agent who wrote it how 
it should be written, and it was agreed that, inasmuch as he had charge of the busi- 
ness, and none of the other heirs objected, the policy should be written in his name 
alone. The insured did not sign the application which stated that he was the sole 
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owner of the property, but he knew that the agent had written his name in the policy 
as owner. 

After the fire appellee and the agent discussed the matter, and the agent was 
reminded how the deed had been prepared, and the agent said, “Yes. I understand 
it.’ The appellee thereafter signed the proof of loss in which he was represented to 
be the sole owner, and unsuspectingly sent to the adjuster the deed, which showed 
the contrary to be true, thinking the matter was understood, and that the discrepancy 
was unimportant. The agent denied knowing the state of the title before writing 
the policy; but this was, of course, a question of fact for the jury. 

[1] It is obvious that the question in the case is one of fact—whether the agent 
of the insurance company knew before the policy was written and delivered that the 
insured was not the sole owner as the application for the policy stated him to be. 

[2] In the case of Georgia Home Ins. Co. v. Bennett, 134 Ark. 52, 203 S. W. 
279, we said that the requirements of a policy in regard to sole and unconditional 
ownership are valid and binding, and are warranties the breach of which would 
cancel a policy, but that, inasmuch as these provisions were inserted for the benefit 
of the insurer they could be waived and will be held to have been waived if the 
agent who issued the policy had knowledge at the time of its issuance that the in- 
sured’s interest, which must be an insurable one, was not sole and unconditional. 
See, also, Camden Fire Ins. Ass'n v. Grubbs, 133 Ark. 202, 202 S. W. 830, and 
Westchester Fire Ins. Co. v. Smith, 128 Ark. 92, 193 S. W. 275, and cases there cited. 

Under the testimony of appellee, which was evidently accepted by the court as 
the truth of the matter, the agent knew when he wrote the policy that appellee, al- 
though an owner, was not the sole owner, and the warranty to that effect must there- 
fore he held to have been waived. 

[3-4] As to the amount recovered, it may be said that the pleadings raised no 
issue in regard thereto, as the company defended on the sole ground that the policy 
was void. Moreover, the attempted settlement with the adjuster was in the nature 
of an offer of compromise, which the company itself refused to carry out by paying 


the sum agreed on, and it is therefore in no position to complain that the judgment 

was rendered as for a total loss on the barn, this being the only part of the property 

about which there was a controversy as to value. Section 6147, C. & M. Digest. 
The judgment is affirmed. 


> ao 


FIELDS v. QUEEN INS. CO. (No. 14242.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 27, 1924.) 
121 Southeastern Reporter, 697. 


: (Syllabus by the Court.) 

1. INSURANCE—TO RECOVER UNDER FIRE POLICY, INSURED MUST 
SHOW COMPLIANCE WITH ITS TERMS; INSURED HAS BURDEN 
OF SHOWING COMPLIANCE WITH POLICY CONDITIONS AS TO 
INVENTORY; INVENTORY OF MERCHANDISE HELD NOT TAKEN 
WITHIN TIME PRESCRIBED BY FIRE POLICY. 

It is necessary to a recovery by an insured under a fire insurance policy that 
he show a compliance with the terms and conditions of the policy, including the so- 
called “iron safe clause.” Jefferson Fire Ins. Co. v. Brackin, 147 Ga. 47, 92 S. E. 
930. Where the policy, which is upon a stock of merchandise and store furniture 
and fixtures, etc, provides that, if the insured has not within 12 calendar months 
prior to the date of the policy, or within 30 days of the issuance of the policy, 
taken a complete itemized inventory of the stock on hand, the policy shall be null 
and void, the insured, carrying the burden of showing a compliance with the terms 
of the policy, does not show a compliance therewith, where the policy was issued on 
November 4, 1921, and one inventory was taken “some time in November, 1920,” 
and another inventory was taken on January 28, 1922, since “some time in Novem- 
ber, 1920,” may be more than 12 calendar months prior to the issuance of the policy, 
and January 28, 1922, is more than “30 days of the issuance of” the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 335[2, 4], 646[2].) 
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2. INSURANCE—EVIDENCE OF INSURED HELD NOT TO JUSTIFY IN- 
FERENCE THAT INVENTORY WAS TAKEN WITHIN TIME PRES- 
CRIBED BY FIRE POLICY. 

In a suit on the policy, where the evidence of the insured himself (which must 
be taken most strongly against him) shows that he operated his store “from about 
November 1, 1920, until the date of the fire,” and that he “bought the store some 
time in November, 1920,” and “took an inventory when [he] bought it,” there is no 
inference therefrom that the inventory was made after November 4, 1920, and there- 
fore within 12 months prior to November 4, 1921, the date of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—PROVISION IN FIRE POLICY AS TO TAKING OF IN- 
VENTORY HELD A PROMISSORY WARRANTY. 

Such a provision being a promissory warranty, the policy sued on became void 
as to both the merchandise and the fixtures, upon the insured’s failure to comply 
therewith, and the court properly awarded : nonsuit. Southern Fire Ins. Co. v 
Knight, 111 Ga. 622(3), 32 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216; Scottish 
Union, etc., Co., v. Stubbs, 98 Ga. 754 re 761, 27 S. E. 180; Finleyson v. Liver- 
pool, etc., Co., 16 Ga. App. 51, 84 S. E. 3 

(For other cases, see Insurance, Dex ‘Dig. § 335[5].) 

4. PRIOR DECISION ADHERED TO. 

The case of Southern Fire Insurance Co. v. Knight, supra, in which it was held 
that “A policy of fire insurance, the consideration for which is a premium payable 
in a gross sum, is entire and indivisible, though the contract insures different clas- 
ses of property in separate amounts,” is, although the decision was by a divided 
court, a well-considered case, in which all of the authorities pro and con are weighed 
and analyzed, and the conclusion there reached seems to be in accordance with the 
weight of authority and is, in our opinion, correct. We therefore do not deem it 
advisable to comply with the request of counsel for the plaintiff in error by certify- 
ing to the Supreme Court the question as to the soundness of this decision. 

Error from City Court of Oglethorpe; R. L. Greer, Judge. 

Action by Hill Fields against the Queen Insurance Company. Judgment for 


defendant, and plaintiff brings error. Affirmed 
B. F. Neal and John B. Guerry, both of Montezuma, for plaintiff in error. 
Spalding, MacDougald & Sibley, of Atlanta, and Jule Felton, of Montezuma, 
for defendant in error. 
STEPHENS, J. Judgment affirmed. 
Jenkins, P. J., and Bell, J., concur. 


———_ - ao 


PEOPLE’S & PLANTERS’ MUT. FIRE ASS’N v. WYATT. (No. 14311.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 27, 1924.) 
121 Southeastern Reporter, 708. 
(Syllabus by the Court.) 

1. INSURANCE—HUSBAND HELD ENTITLED TO RECOVER AS WIFE'S 
TRUSTEE UNDER POLICY ISSUED TO HIM ON PROPERTY BE- 
LONGING TO WIFE. 

Where a fire insurance policy appears upon its face to be issued to a husband 
in his individual capacity upon property purporting to belong to him, but which in 
fact belongs to the wife, the policy will, where the insurer through its agent issu- 
ing it had actual notice from the husband, at the time, that the property insured be- 
longed to the wife, be construed as-a valid contract of insurance, covering the prop- 
erty of the wife, issued to the husband as trustee, and the husband can recover 
therefor for the benefit of the wife. See, in this connection, Civil Code 1910, § 
2472; Atlas Assurance Co. v. Kettles, 144 Ga. 306, 87 S. E. 1; Fox v. Queen Ins. Co., 
124 Ga. 948, 53 S. E. 271; Orient Ins. Co. v. Williamson, 98 Ga. 464, 25 S. E. 560: 
14 R. C. L. 917; Kludt v. German Mutual Fire Ins. Co., 152 Wis. 637, 140 N. W. 
321, 45 L. R. As (N. S.) 1131, Ann. Cas. 1914C, 609. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

2. INSURANCE—CONTENTS OF BARNS INSURED HELD COVERED BY 
FIRE POLICY. 

Where the property insured consisted of two barns belonging to the wife, and 
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in addition thereto the contents of the barns, consisting of “all farm products, farm- 

ing utensils, and buggies,” the contents of the barns were insured within the terms 

of the policy, which provided that “in no case shall household goods, barns, and con- 
tents, be insured except within building insured in this association,” and the husband 
could recover therefor in his individual capacity. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

3. INSURANCE — POLICY COVERING BARN AND CONTENTS HELD 
GOOD AS TO CONTENTS THOUGH BARN BELONGED TO AN- 
OTHER. 

Where the policy provides that “this association shall not be released from any 
obligation in case of loss or damage because of liens, mortgages, or defective titles 
to the property, but when it shall appear that the insured is not the rightful or legal 
owner of the property, then shall the insurance, or such part of same as may not be- 
long to the insured, be paid to the proper owner,” the contract of insurance is good 
as to the contents of the barns, whether or not it constituted a valid contract of insur- 
ance as respects the barns. 

(For other cases, see Insurance, Dec. Dig. § 282[14].) 

4. INSURANCE — PASSAGE OF TITLE BY DEATH OF INSURED NOT 
CHANGE IN OWNERSHIP AVOIDING FIRE POLICY. 


Title to property covered by a fire insurance policy passing by the death of the 
insured (as in this case the wife) is not such a change of title as will void the policy, 
which contains a provision that, “if at any time there shall be a change of title or 
ownership of the within described property, the obligations of the insured and the 
association shall at once cease.” 

(For other cases, see Insurance, Dec. Dig. § 328[11].) 

Error from City Court of Statesboro; H. B. Strange, Judge. 

Action by J. L. Wyatt against the People’s & Planters’ Mutual Fire Association. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


John F. Brannen, of Statesboro, for plaintiff in error. 
Francis B. Hunter, of Statesboro, for defendant in error. 


STEPHENS, J. Judgment affirmed. 
Jenkins, P. J., and Bell, J., concur. 


———_ ~~ 


STERLING FIRE INS. CO. v. COMISION REGULADORA DEL MERCADO 
DE HENEQUEN. (No. 24025.) 
(Supreme Court of Indiana. March 11, 1924.) 
143 Northeastern Reporter, 2. 


1. INSURANCE— AGENT AUTHORIZED TO ACCEPT NOTICE OF CAN- 
CELLATION FOR INSURED ACTS FOR HIM ONLY. 


If a general insurance agent is authorized by insured to accept notice of cancel- 
lation of one policy and to substitute a policy in another company therefor, he acts 
only for insured in waiving or accepting notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 


2. INSURANCE—AUTHORIZATION TO PROCURE INSURANCE NOT AU- 
THORIZATION TO CONSENT TO CANCELLATION. 


Where an insurance agent is merely employed to procure or write insurance, he 
has no authority to consent to cancellation of the policy obtained by him and sub- 
stitute another in its place. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 


3. INSURANCE— AGENT EMPLOYED TO KEEP PROPERTY INSURED 
GENERALLY AUTHORIZED TO TRANSFER RISK. 


If an insurance agent representing several companies is authorized by property 
owner not merely to procure insurance but to keep the property insured, he is au- 
thorized to transfer the risk to another company represented by him on notice from 
the first company in which the risk was placed to cancel. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 





Fire] Sterling Fire Ins. Co. v. Comision Reguladora, etc. 943 


4. INSURANCE— COMPLAINT HELD TO SHOW AGENT AUTHORIZED 

TO PROCURE INSURANCE AND ACCEPT CANCELLATION, 

Complaint in action on written binder of fire insurance held to allege that de- 
fendant’s agent was authorized, not merely to procure insurance, but to maintain 
and keep it in effect, and also authorized to accept cancellation of first binders is- 
sued and substitute others therefor and stated cause of action. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


5. INSURANCE— WHETHER AGENT AUTHORIZED TO ACCEPT CAN- 

CELLATION IS QUESTION OF INTENTION. 

Whether a fire insurance agent authorzed by insured to place and maintain in- 
surance js thereby authorized to accept cancellation and procure other insurance is 
a question of intention of the parties, no particular form of expression being re- 
quired to give such authority, and the question of arrangement between the parties 
is determined as any other fact 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 


6. INSURANCE— EVIDENCE WARRANTED FINDING OF AUTHORITY 

OF AGENT TO CANCEL BINDERS AND REWRITE INSURANCE. 

In action on a written binder of fire insurance, evidence held to sustain allega- 
tions of complaint that defendant’s agent was authorized to write and maintain insur- 
ance and to act for insured in any respect necessary. 

(For other cases, see Insurance, Dec. Dig. § 100.) 


7. INSURANCE—DELIVERY OF BINDER NOT NECESSARY TO RENDER 
INSURANCE EFFECTIVE. 

Actual delivery of a written binder of fire insurance is not necessary to render 
insurance effective. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

8. INSURANCE—CONTRACT COMPLETE WHEN EXECUTED BY IN- 
SURER OR AGENT WITH INTENT TO BE BOUND. 

A contract of insurance is complete when it is executed by insurer or its agent 
with intention to be bound, even though the policy remains in the agent’s possession 
to be delivered to insured, and, if the agent is also agent of insured to keep the 
property covered, a substituted contract of insurance is complete without being actu- 
ally delivered. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

9. INSURANCE—PAROL CONTRACT BINDING. 

A contract for fire insurance may be in parol. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

10. INSURANCE—PAYMENT OR TENDER OF PREMIUM HELD NOT A 
CONDITION PRECEDENT TO RECOVERY BY INSURED. 

In an action on a written binder of fire insurance where the parties had not ex- 
pressly agreed when the premium should be paid and a reasonable time for payment 
had not elapsed when loss occurred, and thereafter insurer denied liability, and the 
amount due exceeded the premium, neither payment nor tender of premium was a 
condition precedent to insured’s recovery. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

11. INSURANCE—AGREEMENT TO. PAY FIRE INSURANCE PREMIUM 
IMPLIED. 

Where a fire insurance agent in procuring insurance acted as agent of insured, 
an agreement by insured to pay the premium would be implied. 

(For other cases, see Insurance, Dec. Dig. § 180.) 

12, INSURANCE—INSTRUCTION ON CUSTOM OF AGENT AUTHORIZED 
TO PLACE INSURANCE TO CANCEL AND REWRITE IT HELD 
PROPER. 

Where there was evidence in action on written binder of fire insurance which 
tended to prove existence of a general custom which recognized that, when an agent 
was authorized to place and maintain insurance, he could cancel and rewrite it, it 
was proper to instruct that a usage and custom in the insurance business that was 
in effect and did not contravene the law or alter or contradict the contract was 
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deemed to form part of such contract, if it is so far known and established that the 
contract was made with reference to it. 
(for other cases, see Insurance, Dec. Dig. § 153.) 


13. INSURANCE—INSTRUCTION ON INSURED’S RATIFICATION OF 
AGENT’S CANCELLATION OF POLICIES HELD WITHOUT ERROR. 
Where, in action on written binder of fire inurance, the jury found that de- 

fendant’s agent was authorized both to procure and maintain insurance for plaintiff 

before loss occurred, there was no error either in giving or refusing instructions re- 
lating to ratification of such acts after the loss or relating to cases, where the only 
authority was to procure insurance. 

(For other cases, see Insurance, Dec. Dig. § 669[3].) 


Appeal from Circuit Court, Marion County. 

Action by the Comision Reguladora Del Mercado De Henequen against the 
Sterling Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Burke G. Slaymaker, of Indianapolis, for appellant. 
Miller, Dailey & Thompson and Albert L. Ramm, all of Indianapolis, for ap- 
pellee 


Gaus, J. This is an action by appellee against appellant upon a written binder 
of fire insurance which covered certain sisal owned by appellee and stored in a ware- 
house in Indianapolis. Said sisal was damaged by a fire which occurred July 1, 
1919. The cause was submitted to a jury, which found for appellee in the sum of 
$8,402.78, and judgment was rendered upon the verdict for that sum. There is no 
dispute as to the amount of the recovery, if appellee is entitled to recover at all. 

The cause was tried upon an amended complaint in one paragraph, in which it 
was alleged, in substance: That the appellee is a corporation under the laws of the 
Republic of Mexico and engaged in the sale of sisal. That appellant is a corporation 
engaged in the business of insuring property against loss by fire. That the O. J. 
Smith Realty Company was the regular agent of appellant and certain other insur- 
ance companies, and authorized to issue policies of fire insurance, and to execute 
binders by which property was insured against loss by fire prior to the issuance or 
delivery of policies. .That at the times involved appellee was the owner of a stock of 
sisal located in a described warehouse in Indianapolis. That said sisal was of the 
value of $400,000. That Gregory & Appel was a corporation engaged in the business 
of writing fire insurance and also as an insurance broker. That appellee arranged 
with Gregory & Appel to insure and keep insured said sisal and also to broker such 
insurance. but gave no instructions to place such insurance in any particular com- 
panies. That thereafter on June 23, 1919, Gregory & Appel arranged with said O. 
J. Smith Company to place and maintain $50,000 of insurance on said property with 
no instructions to write it in any particular company. ‘That it was the regular cus- 
tom and course of business between said two companies that, in the event any fire 
insurance company with whom the whole or any part of such risk was placed should 
cancel the same, said O. J. Smith Company should have authority to procure other 
insurance without notice to insured or to Gregory & Appel. That on June 23, 1919, 
said O, J. Smith Company issued a binder on said property for $25,000 in the In- 
surance Company of North America. That on June 26, 1919, said insurance com- 
pany instructed said O. J. Smith Company to cancel the same. That on June 27, 
1919, said O. J. Smith Company struck out from said binder the name of the In- 
surance Company of North America and inserted in lieu thereof the following: 
“6/27 L. & L,,” which indicated that the London & Lancashire Fire Insurance Com- 
pany accepted insurance on said property for said sum. That on the following day 
the last-named company ordered said O. J. Smith Company to cancel said binder, 
and thereupon said O. J. Smith Company wrote on said binder the following: 
“6/28/19 N. U. 15,000, Ster. 10000,” which indicated that the National Union Fire 
Insurance Company insured said property in the sum of $15,000 and that appellant 
insured the same in the sum of $10,000. That on July 1, 1919, said property was 
damaged by fire, and the amount of loss and amount claimed to be due on appel- 
lant’s policy is set out. That in accepting the cancellation of said binders of the In- 
surance Company of North America and the London & Lancashire Fire Insurance 
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Company said O. J. Smith Company was acting for appellee, and that it had full 
power so to do. 

A copy of said binder is set out, in which it is stated that the contract is made 
subject. to all the conditions of the New York standard form of policy, which re- 
quires a five days’ notice to cancel. That proof of loss was made and claim therefor 
presented to appellant, and that appellant denied all liability therefor. That after 
the fire appellee approved and ratified the action of said O. J. Smith Company in 
accepting cancellation of said former binders. That for many years prior to June 
23, 1919, there had been a general, widespread, uniform, and well-known custom 
and usage in the fire insurance business in the United States, of which appellant at 
such time had full knowledge, that an insurance agent, who was authorized by the 
insured to place and maintain insurance, without instructions as to any particular 
company, had authority to accept cancellation of a policy and substitute other in- 
surance therefor, without other notice to the insured. 

Appellant’s demurrer to this complaint was overruled, and the question presented 
by this ruling is decisive of many of the questions raised by appellant upon this ap- 
peal. 

Appellant insists that the facts averred show that the O. J. Smith Company was 
acting for the Insurance Company of North America and also for appellee when it 
attempted to cancel said binder first issucd by it, and that said O. J. Smith Company 
could not act in such a dual capacity, and its acts therein were void; that it could 
not be authorized by appellee to act for it in waiving notice of cancellation of such 
insurance, since the O. J. Smith Company was the agent of the insurance company; 
that therefore no notice of cancellation was ever given by said insurance company to 
appellee, or its duly authorized agent, and the first binder issued was still in effect 
when the fire occurred; also, that the authority of said O. J. Smith Company ended 
when the first binder was issued and it had no authority to act for appellee in pro- 
curing other insurance. 

. Appellant depends upon the general rule that one person may not be the agent 
of both contracting parties in the same transaction. 

Appellant has correctly stated the general rule, but is in error in attempting to 
apply it to the facts in this case. We find that the question here involved is not a 
new one. 

[1] By the great weight of authority it is held that if a general insurance agent 
or broker is authorized by the insured to accept notice of a cancellation of one policy 
and to substitute a policy in another company therefor, the agent is acting only for 
the insured in waiving or accepting such notice of cancellation. That is, the agent 
acts for the insurance company when he issues or executes the contract of insurance, 
and for the insured when he accepts notice of cancellation and selects another com- 
pany. The above is true only when the insured has authorized the agent to accept 
notice of cancellation and select another company. 

[2] When an insurance agent is merely employed to procure or write insurance, 
he has no authority to consent to the cancellation of a policy so obtained by him and 
substitute another in its place, since it is held that the authority conferred upon him 
is exhausted by his procurement of the first policy; in other words he has done all 
he was employed to do. Many of the cases cited by appellant are to this effect. 

[3] If an agent who represents several companies is authorized by the owner of 
property not merely to procure or write insurance, but is also authorized or employed 
to keep the property insured, it is generally held that such agent has authority to 
transfer the risk to another company represented by him on notice from the first com- 
pany in which the risk is placed to cancel. 

In the case of Johnson v. North British, etc., Co., 66 Ohio St. 6, 63 N. E. 610, 
it was said by the Supreme Court of Ohio: 

“Indeed it has been so often held that an insurance agency, representing several 
companies, with authority to act on applications and issue policies, as well as to 
cancel the same in proper cases, may also act as the agent of the insured in waiving 
notice of cancellation, and in accomplishing the delivery of a new policy when sub- 
stituted for the one canceled, that the proposition may be regarded as settled law.” 


As sustaining the foregoing, see Hollywood Lumber, etc.. Co. v. Dubuque, etc., 
Co., 80 W. Va. 604, 92 S. E. 858; Dalton v. Norwich, etc., Co. (Tex. Com. App.) 
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213 S. W. 230; Jackson vy. Fire Ass’n of Phil., 13 N. Y. St. Rep. 257; Hamm 
Realty Co. v. New Hampshire Fire, etc., Co., 80 Minn. 139, 83 N. W. 41; Alle- 
mania Fire Ins. Co. v. Zweng, 127 Ark. 141, 191 S. W. 903; Finley v. Western Em- 
pire Ins. Co., 69 Wash. 673, 125 Pac. 1012; Dibble v. Northern Assur. Co., 70 Mich. 
1, 37 N. W. 704, 14 Am. St. Rep. 470; Warren y. Franklin Fire Ins. Co., 161 Iowa, 
440, 143 N. W. 554, L. R. A. 1918E, 477; Wilson v. German Am. Ins. Co., 90 Kan. 
355, 133 Pac. 715; Bond v. National Fire Ins. Co., 83 W. Va. 105, 97 S. E. 698; 
Joyce on Insurance, vol. 2, p. 1482. 


[4] It sufficiently appears from the allegations of the complaint that said O. J. 
Smith Company was authorized not merely to procure insurance, but also to main- 
tain and keep such insurance in effect; and, under the facts averred, it was au- 
—— to accept cancellation of the first binders issued and substitute others there- 
or. 

The complaint is sufficient. 

[5] The next question to be considered is whether the evidence is sufficient to 
sustain the allegations of the complaint as to the authority of said O. J. Smith Com- 
pany. 

As we have seen above, it is recognized that the insurance agent may be au- 
thorized by the insured to act as his agent in accepting notice of cancellation and 
procuring other insurance, so the determination of the question of what authority 
the insurance agent had as the representative of the insured turns upon the contract 
between the insured and such agent. 


The cases cited above sustain the proposition that an agent authorized by the 
insured to place and maintain insurance is thereby authorized to accept a cancel- 
lation and procure other insurance. It has been held that the insured’s expression 
to an agent to carry a certain amount of insurance may be sufficient to constitute him 
the agent of the insured in this respect. No particular form of expression need be 
used to give an agent such authority. It is only a,question of what the parties in- 
tended by the words used. In addition to the words used, the surrounding circum- 
stnces are to be considered, and from what was said, under the circumstances, the 
jury is to determine, as it determines any other fact, what the arrangement between 
the parties was. Todd v. German Am. Ins. Co., 2 Ga. App. 789, 59 S. E. 94. 

[6] The evidence in this case clearly establishes that Gregory & Appel had au- 
thority from appellee to write. cancel, and rewrite insurance on this property. It is 
not necessary to set out the evidence in detail, but it is sufficient to say that from the 
directions given by appellee’s agent to Gregory & Appel, and from the fact that 
Gregory & Appel did cancel and rewrite insurance on said property and appellee 
knew of such course, before the loss occurred, and acquiesced in it, the jury was 
fully warranted in finding such authority. Gregory & Appel were also authorized to 
broker such insurance on said property, as they could not carry themselves, and from 
the facts in evidence the jury was warranted in believing that Gregory & Appel had 
authority to see that such insurance was carried and maintained. There is also evi- 
dence from which the jury could have found that prior to the placing of this insur- 
ance with the O. J. Smith Company by Gregory & Appel, how long prior not being 
material, the two agencies had agreed that any insurance placed with one of said 
agencies by the other was to be maintained and kept in force by the one writing the 
insurance, and that this insurance was placed with the O. J. Smith Company with 
such an understanding. The evidence discloses that Gregory & Appel, as the agent 
of appellee, requested the O. J. Smith Company to place $50.000 of insurance on 
this property; that the O. J. Smith Company selected the companies in which it was 
to be written, and thereupon issued binders as alleged in the complaint. The evidence 
then discloses the cancellation of the first binder and the attempt to substitute the 
appellant as insurer, substantially as alleged. Considering the circumstances sur- 
rounding the transaction and the arrangement theretofore made between said insur- 
ance agencies covering transactions of this kind, the jury was justified in believing 
that when Gregory & Appel placed such insurance with the O. J. Smith Company it 
was understood between such companies that the last-named company was authorized 
not merely to write, but to maintain, such insurance, and to act for appellee, the 
principal of Gregory & Appell, in any respect that was necessary to carry out such 
understanding. 
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[7] It is also urged that the evidence is insufficient because the binder was never 
delivered to appellee. 

Actual delivery of the binder to appellee was not necessary in order to render 
the insurance effective. 

[8] A contract of insurance is complete when the contract is executed by the 
insurer or its authorized agent with the intention to be bound, even though the 
policy or contract remains in the possession of the insurance agent for the purpose 
of being delivered to the insured, and if the insurance agent is also the agent of the 
insured to keep the property covered, a substituted contract of insurance is complete 
without being actully delivered to the insured. Dibble v. Northern Assur. Co., supra; 
Hamm Realty Co. v. New Hampshire, etc., Co., supra; 26 Corpus Juris, p. 58 and 
cases cited. 

J contract would be binding if no written contract had been executed or 
delivered. 

The contract may be in parol. Commercial Union, etc., Co. v. State ex rel. 


(1887) 113 Ind. 331, 15 N. E. 518; 26 C. J. p. 43, note 88. 


[10] Neither is the payment or tender of the premium a condition precedent to 
a recovery by appellee. 

The parties had not expressly agreed when the premium should be paid and a 
reasonable time for the payment had not elapsed when the loss occurred. There- 
after appellant was denying all liability thereunder and the amount due exceeded the 
amount of the premium. American Horse Ins. Co. v. Patterson (1867) 28 Ind. 17; 
Prudential Ins. Co. v. Sullivan (1901) 27 Ind. App. 30, 59 N. E. 873; Queen Ins. 
Co. v. Hartwell, 7 Ga. App. 787, 68 S. E. 310. 


[11] No express agreement to pay the premium was necessary. If the O. J. 
Smith Company in procuring the insurance was acting as the agent of the appellee, 
the law would imply an agreement to pay the premium. 

Complaint is made of the court’s instructions Nos. 10 and 11, it being claimed 
that in such instructions the court assumed that the O. J. Smith Company was given 
power to place and maintain insurance for appellee. 

We do not think the instructions are susceptible of this construction; the court 
did not assume any disputed fact as established, but only told the jury what the 
law would be under certain facts. The jury by answers to interrogatories found 
such facts to exist, and the court’s statement of the law under such facts was correct. 

[12] There was evidence tending to prove the existence of a geneal custom which 
recognized that, when an agent was given authority to place and maintain insurance, 
he had the right to cancel and rewrite the same. 

The court’s instruction No. 12 was on this subject and told the jury that a 
widespread, uniform, continuous, and well-settled, long-existing usage and custom 
of the insurance business, that is in effect and does not contravene a rule or alter 
or contradict the terms of a contract, is deemed to form a part of such contract, if 
it is so far known and established that the contract was made with reference to it. 
This is well recognized as a correct statement of the law. Buick v. Ins. Co., 103 
Mich. 75, 61 N. W. 337; Hamm Realty Co. v. Ins. Co., supra. 

Appellant questions the correctness of certain instructions given at the request 
of appellee, and also objects to the refusal to give certain ones requested by appel- 
lant. It could serve no useful purpose to consider each of these questioned instruc- 
- tions separately. The court in giving and refusing instructions adopted the law as 
held in this opinion, and our disposition of the questions heretofore considered de- 
termines many of the objections on the instructions. 

[13] The jury found by answers to interrogatories that the O. J. Smith Com- 
pany was authorized to both procure and maintain insurance for appellee, before 
the loss occurred, so that there could be no error in either giving or refusing in- 
structions relating to ratification of such acts after the loss or relating to cases 
where the only authority was to procure insurance. 

We have examined all questioned instructions given and all refused, and find no 
harmful error therein, 

All pertinent instructions requested by appellant and refused were covered by 
other instructions that were given. 

The disposition of the questions heretofore discussed disposes of most of the 
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questions regarding the admission of evidence, and we find no cause for reversing 
the cause on account of any ruling which is pointed out in appellant’s statement of 
points. 

The complaint alleged that after the fire appellee had ratified the acts of the O. 
J. Smith Company in canceling the first binders and securing other insurance. 


The court admitted evidence of conversations had after the fire, between Gregory 
& Appel, who represented appellee,'and the O. J. Smith Company, to show that 
Gregory & Appel for appellee were insisting that appellant’s binder was valid and 
that the acts of the O. J. Smith Company in procuring it were ratified. Even if this 
evidence was not admissible, yet, in view of the fact that the jury found in answers 
to interrogatories that the O. J. Smith Company was authorized, before the fire, to 
procure and maintain this insurance, and since all necessary elements of the appel- 
lee’s case were established by clear evidence which was uncontradicted so far as it 
might have been affected by the evidence objected to, we would not be justified in 
reversing the cause on account of the reception of such evidence. Appellant was not 
harmed thereby. 

After the verdict was returned and before judgment, the appellant filed a mo- 
tion asking the court to stay all further proceedings in said cause until the deter- 
mination of certain actions pending in the courts of the state of Louisiana against 
the appellee, in which actions the appellant had been joined as a garnishee defendant; 
it appearing that the actions in Louisiana were filed after the beginning of the suit 
at bar. The court overruled this motion. We think this action of the court was 
not error. Of course, the appellant should be protected against having to pay its 
debt to appellee twice, but we do not believe the bringing of subsequent suits in an- 
other state could affect the appellee’s right to a judgment in this case, although it 
might affect the appellee’s right to issue an execution during the pendency of such 
other suits. If proper application is made, after judgment, to stay execution, where 
the same debt is sought to be garnished in another state, then an entirely different 
question would be involved. In such a case, there is ample authority for the court to 
act to protect the rights of the garnishee. Howland v. Railroad Co., 134 Mo. 474, 
36 S. W. 29; Shull v. Missouri Pac. R. Co., 221 Mo. 140, 119 S. W. 1086; Vir- 
ginia Fire, etc., Co. v. New York, etc., Co., 95 Va. 515, 28 S. E. 888, 40 L. R. A. 237. 

If the appellant is compelled to pay the judgment in this cause, then it would 
have protection against further proceedings in Louisiana. Virginia Fire, etc., Co. v. 
New York, etc., Co., supra. We think appellee was entitled to proceed to judgment 
in this cause, unaffected by the subsequent suits. It would seem that appellant has 
ample remedies to protect itself from having to pay the debt twice. 

The disposition of the questions heretofore considered render unnecessary any 
discussion of the appellant’s motion for judgment on the answers of the jury to 
certain interrogatories. 

Complaint is made of the action of the court in striking out certain interroga- 
tories which appellant sought to require appellee to answer. 


Those questioned in appellant's brief under Points and Authorities related: to 
the value of the property destroyed, cost of replacement, and as to whether the 
property was incumbered by mortgage, deed of trust, or otherwise pledged, and, if 
so, the amount thereof. These interrogatories only were pertinent as to the amount 
of recovery. Even if the property were pledged, that fact alone would not consti- 
tute such a change of ownership as would avoid the insurance in this case; the owner 
would still have the right to recover the value of his loss. It does not appear that 
there was any stipulation against incumbering the property. Nussbaum & Co. v. 
Ins. Co. (C. C.) 37 Fed. 524, 1 L. R. A. 704; 19 Cyc. 694. The appellant was not 
harmed by the striking out of interrogatories relating to the amount of recovery, 
because the parties hereto entered into a stipulation agreeing that, if appellee was 
entitled to recover at all, the amount should be $8,402.78, the amount of the verdict. 

Furthermore, it is apparent from an examination of the pleadings and evidence 
that appellant was not harmed by the failure to secure answers to any of the inter- 
rogatories which were unanswered. All competent matters embraced in such inter- 
rogatories were fully disclosed by the evidence, and it is apparent that the answer- 
ing of the interrogatories would not have changed the result. Meyer, Adm’r, v. Ins. 
Co. (1895) 144 Ind. 439, 43 N. E. 448. 
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Error is assigned because of the sustaining of a demurrer to the seventh para- 
graph of answer. : 

In this answer appellant alleged as an answer to the entire cause of action that 
warehouse receipts had been issued for said sisal and that certain of said receipts 
were held by other persons than appellee and were outstanding when the fire oc- 
curred; also, that appellee never paid any premium or thing of value for such in- 
surance. So much of this answer as sought to show that appellee was not the sole 
and unconditional owner of the property was only a denial of the complaint, which 
alleged ownership in appellee, and there was on file a general denial. The part of 
the answer alleging that no premium had been paid was renderd unnecessary by 
reason of the fact that there was on file a sixth paragraph of answer, alleging that 
no consideration had been paid for the same. 

This case has been very fully and ably presented by counsel on each side, and 
many questions are referred to in the briefs which we have not particularly dis- 
cussed, because they were dependent upon the questions we have decided. 

The judgment is affirmed. 

Ewbank, C. J., not participating. 

a 
PENNSYLVANIA FIRE INS. CO. v. CULLIN. 
(Court of Appeals of Kentucky. Oct. 23, 1923. Rehearing Denied March 25, 1924.) 
258 Southwestern Reporter, 965. 

1. INSURANCE—PAROL CONTRACT AT RATE TO BE DETERMINED BY 
RERATING HELD VALID. 

Where insured, in applying for additional insurance, complained as to the rate, 
and it was orally agreed that there would be a rerating by the actuarial bureau, and 
that insured would pay such rate, and a binder would be placed on the property, the 
contract was not invalid because the actual rate to be paid was not specified, and in- 
sured was entitled to recover for loss occurring before the property was rerated; a 
binder being written. 

(lor other cases, see Insurance, Dec. Dig. § 132.) 

3. INSURANCE — IMPOSSIBILITY OF OBTAINING RERATING NO DE- 
FENSE IN ACTION ON CONTRACT PROVIDING FOR RERATING. 
Where a parol contract of fire insurance was entered into and a binder written, 

standard policies to be issued after’a rerating, it was no defense to an action to re- 

cover for loss occurring before a rerating that the insurer could not require the rat- 
ing board to act, where under the standard form of fire insurance policy it had the 

‘option to cancel the policy on its own volition; the old rate continuing under a rule 

of the rating board until a rerating was had. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

5. INSURANCE—QUESTION OF DURATION UNDER PAROL CONTRACT 
HELD FOR JURY. 

In an action on a parol contract of fire insurance, held, that there was an issue of 
fact as to the duration of the policy, which would entitle defendant to a jury trial, 
unless precluded from relying on such defense. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

6. INSURANCE — PERSONAL EXAMINATION UNDER CONTRACT ES- 
TOPPED INSURER FROM CLAIMING INVALIDITY. 

Where a fire insurance company required personal examination of insured after 
loss, as it only had a right to do under a contract, it was estopped to claim that the 
parol contract of insurance subsequently sued on was invalid, because it did not fix 
the duration of the contract, though duration of a policy is an essential element. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Appeal from Circuit Court, Daviess County. 

Action by R. Cullin against the Pennsylvania Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Sandidge & Sandidge, of Owensboro, -for appellant. 

Miller & Rowe, of Owensboro, for appellee. 

McCanoptess. J. This appeal involves the validity of a parol contract of fire 
insurance upon which the appellee recovered a judgment of $7,900 in the court below. 
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It is conceded that such a contract is valid when made by an authorized agent, pro- 
vided it embraces the following essential elements: (a) Subject-matter; (b) amount 
of insurance; (c) rates; (d) duration; and, if the agent represents more than one 
company, (e) the name of the company or companies, and the amount of risk placed 
with each. This is in accord with our decisions. Hartford Fire Ins. Co. v. Trimble, 
117 Ky. 583, 78 S. W. 462, 25 Ky. Law Rep. 1497; Fireman's Fund Insurance Co. v. 
Searcy, 157 Ky. 749, 163 S. W. 1103; California Fire Ins. Co, v. Settle, 162 Ky. 82, 
172.S. W. 119; Shawnee Fire Ins. Co. vy. Roll, 145 Ky. 113, 140 S. W. 49; Amer. Cen- 
tral Ins. Co. v. Hardin, 148 Ky. 246, 146 S. W. 418. The real contention is that nei- 
ther rate nor duration was agreed upon, and a consideration of these questions re- 
quires a brief statement of fact. 

In June, 1920, appellee purchased a tract of 12 acres of land adjoining the limits 
of the city of Owensboro, upon which was located an old brick residence, then in a 
dilapidated condition. On the following day he took out a $3,600 policy of fire insur- 
ance on this residence in the Firemen’s Fund Insurance Co., the policy being written 
by the agency of J. C. Rudd & Co., who were general agents for several companies, 
with power to execute and issue policies direct. During the ensuing months he re- 
modeled the residence, made improvements, and furnished it nicely, and moved his 
family into it; also during that time the city limits were extended, and this property 
taken into the city. On the 5th of January, 1921, he applied to J. C. Rudd & Co., at 
their office, for additional insurance. There were present Mrs. Mary Rudd, Van 
Rudd, Miss Louisa McDaniel, the stenographer, and Lew Webb, the bookkeeper. 
Only the plaintiff, Mrs. Rudd, and Miss McDaniel have testified as to what occurred. 

The plaintiff says that he told them the rate he paid on the former policy, $1.85 
per $100, was prohibitive, was the reason he did not take more insurance at first, but 
he had heard the rate had been lowered since the property had been taken into the 
city; that they told him the rates had not been changed, and that it would require re- 
rating upon the part of the actuarial bureau to accomplish that result, but that they 
would place a binder on his property, that would protect it until the rating could be 
secured, and that when the rate was thus ascertained they would issue a standard 
form policy, and he could pay for it; that Mrs. Rudd said she was familiar with the 
property and its improvements, and that he ought to have $10,000 on the dwelling; 
that after some talk he agreed to take $9,000, and, as he was already carrying $3,600, 
it was agreed for an additional $5,400 on it, and $2,500 on the furnishings; that he 
asked Mr. Rudd about it a short time afterward, but they had no further informa- 
tion. On February 23, 1921, the building and contents were destroyed by fire; he 
made out proof of loss, and on demand or request of defendant’s agents met them 
and their attorney at the latter’s office, and was interrogated under oath as to the mat- 
ters involved, all of which was taken down by a stenographer. 

Pending a motion for a peremptory instruction by defendant, plaintiff was recalled 
and testified that it was agreed that the insurance should be for three years. The evi- 
dence of Miss McDaniel and Mrs. Rudd corroborated the plaintiff, except as to dura- 
tion. Miss McDaniel says nothing was said about it, but admits that such agreement 
could have been made without her hearing it. She wrote a binder upon the property 
a few minutes after plaintiff left. It was introduced in evidence and reads; 

“Bound 5400 on dwg. Bound 2500 on hhg. North side West Second St., Penn- 
sylvania Fire Insurance Co., R. Cullin. Jan. 5, 1921. J. C. Rudd, Son & Co.” 


Mrs. Rudd does not remember the time being discussed, but is positive that three 
years was not agreed upon. It is further shown that the actuarial bureau was called 
upon, but had not rerated the property. The court gave a peremptory instruction to 
find for plaintiff. Appellant insists that a similar instruction which it offered should 
have been given in its favor, and that the court Was in error in one or both of its 
rulings. The argument is that the plaintiff did not have to accept the insurance un- 
less the actuarial bureau acted and made a rating suitable to him, therefore the agree- 
ment was unilateral; that there was never a time in which the board could have been 
compelled to make the rating, and since the fire this has become impossible, and both 
parties are thereby relieved of the obligations; that plaintiff should not have been 
permitted to testify pending the motion for peremptory, but, if this evidence was 
properly admitted, there was an issue of fact as to the duration of the policy, which 
called for a submission to the jury. 

[1] If the contract of insurance had depended upon a rate being fixed that was 
satisfactory to the insured, there would be much force in the first suggestion; but 
such is not the case. The agreement for insurance was positive and unconditional. 
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True, it did not specify the premium rate, but it did provide a way in which it was 
to be fixed. In those states in which a rate-fixing body is not provided by statute, 
parol open contracts for insurance at “a reasonable rate,” or “at a rate to be fixed 
upon inspection pending the issuance of the policy,” have been held valid. Scammell 
v. China Insurance Co., 164 Mass. 341, 41 N. E. 649, 49 Am. St. Rep. 462;.Cooke v. 
AEtna Ins. Co., 7 Daly (N. Y.) 555; Jacobs v. Atlas Ins. Co., 148 Ill. App. 325. The 
same rule seems to apply where such bodies exist, except as to the manner of ascer- 
tainment of the rate. In the case of the British Ins. Co. v. Wilson, 77 Conn. 562, 60 
Atl. 294, it was said: 

“The terms of the binder of November 30th show that it was intended to be a 
temporary contract, but to bind the parties until policies should be issued in con- 
formity with it. Although the rate of premium was left blank, if, as the defendant 
testified, that was to be thereafter fixed by the chairman of the local board, of fire 
underwriters, the effect of the contract was to bind both parties to such a rate as 
might, in due course of business, be so fixed. Smith & Wallace Co. v. Prussian 
National Insurance Co., 68 N. J. Law, 674, 54 Atl. 458.” 

The duties of the chairman of the local board of fire underwriters in that state 
appear to be analogous to those of our rating board, and this case seems directly 
in point. We conclude the contract was not unilateral in this respect. 

[2] The property was not rerated before the fire, and a literal performance in 
that particular is now impossible, but it does not necessarily follow that either party 
is thereby relieved of his or its individual liability. It is universally held: 

“When performance becomes impossible subsequent to the contract, the general 
rule is that the promisor is not thereby discharged.” 13 C. J. 639; Stevens & Elkins 
v. Lewis, 170 Ky. 238, 185 S. W. 873; Beatty v. Scrivener, 19 Ky. (3 T. B. Mon.) 
139; Helburn v. Mofford, 70 Ky. (7 Bush) 169; Home Ins. Co. v. Wood, 139 Ky. 
657, 72 S. W. 657, Ann. Cas.. 1912B, 373; Grand Switch, etc., Tel. Co. v. Lebanon, 
etc., Telephone Co., 139 Ky. 151, 129 S. W. 559; L. & N. R. R. Co. v. Crowe, 156 
Ky. 27, 160 S. W. 759, 49 L. R. A. (N. S.) 848. 

Appellant concedes this, but argues that the facts bring this case within one of 
the exceptions to the general rule, and quotes from 13 C. J. p. 640, as follows: 

“There may be in the nature of the contract an implied condition by which the 
promisor may be relieved. Such is the case where it appears from the contract that 
the parties knew and contemplated that its fulfillment would be dependent on the ex- 
istence at the time for performance of certain things or conditions, essential to its 
execution, or where performance depends on the happening of an event over which 
neither party has any control, in which case a condition may be implied that the 
contract shall be abrogated on the nonhappening of the event.” 

And also: 

“An exception to the general rule just stated is recognized by the later cases, 
where the event creating the impossibility is one which cannot reasonably be sup- 
posed to have been within the contemplation of the parties at the time of the con- 
tract.” 

These exceptions can have no application here. The fact that the agreement 
was made and binder issued pending the ascertainment of the rate is, of itself, con- 
clusive evidence that the parties contemplated the danger of fire before the rate 
could be made or policy issued, and it was such a risk against which they were 
guarding. ” 

[3-5] It is unnecessary for us to determine whether or not the appellant as a 
member of the rating board could have required that body to act by mandamus or 
other proceedings, because under the standard form of fire insurance policy it had 
the option to cancel the policy on its own volition, and collect the unearned premium 
according to the rule suggested below; hence, if it met with any undue obstruction 
in securing a rerating its remedy was simple and easy. If the property had not 
been destroyed, it could not raise the question of the impossibility of securing the 
rating as avoiding the insurance; nor does the destruction of the property before the 
rating affect the result. It is in proof that under the rule of the rating board the 
old rate continues until a rerating is had. Even if there was no such rule, as we 
have no open rate in Kentucky, the court would have adopted this. The presumption 
is in favor of the validity of the contract, and if it is susceptive of two meanings, 
the one legal and the other not, that interpretation will be put upon it which will 
support and give it operation. Bibb v. Miller, 11 Bush, 309; Henderson Belt Line 
Ry. Co. v. Dechamp, 14 Ky. Law Rep. 44; Berry v. Frisbie, 86 S. W. 558, 27 Ky. 
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Law Rep. 724; First National Bank v. Doherty, 156 Ky. 386, 161 S. W. 211. Hence 
the rate of premium under existing conditions was the old rate of $1.85 per $100. 
The same rate would have applied, and could have been collected, if the insurance 
had been canceled before the fire; hence the fulfillment of the contract did not de- 
pend upon the existence or performance of things or conditions over which neither 
party had control and we think it valid in this particular. However, it must be 
admitted that there was an issue of fact as to the duration of the policy, and this 
would have entitled defendant to a jury trial, unless by its conduct it was precluded 
from relying on this defense. 

Appellee furnished proof of loss in accordance with the provisions of the stand- 
ard form of fire insurance policy. Later, at the instance of appellant, he appeared 
at the office of its attorney and in the presence of three of their agents was ex- 
amined under oath for 1% hours concerning the matters involved, all of which was 
taken down by a stenographer. The Civil Code authorizes a party to a lawsuit to 
take the deposition of his adversary; but it is unusual for one in anticipation of a 
suit, and before it is filed, to require a personal examination under oath of his op- 
ponent. To demand this implies a right thereto. In this case such right could exist 
only by virtue of a contract. The standard form of policy authorizes it, but to claim 
a right under it would be to acknowledge its existence. The question therefore is: 
Can one claim the benefits of those portions of a contract that are favorable to him. 
and at the same time deny its existence? 

[6] Our attention has not been called to a case directly in point, but the same 
principle has not been applied in numerous cases where with knowledge of the facts 
upon which it relied to establish a forfeiture an insurance company required the 
personal examination of the insured or otherwise recognized the validity of the pol- 
icy. Such conduct has universally been held to be a waiver of the forfeiture clause. 
Petroff v. Equity Ins. Co., 183 Iowa, 906, 167 N. W. 660; Wilms v. N. H. Ins. Co., 
194 Mich. 656, 161 N. W. 940; Arispe Mercantile Co. v. Queen Ins. Co., 141 Iowa, 
607, 120 N. W. 122, 133 Am. St. Rep. 180; Cleaver v. Trade Ins. Co., 71 Mich. 414, 
39 N. W. 571, 15 Am. St. Rep. 275; Pratt v. Ins. Co., 130 N. Y. 206, 29 N. E. 117; 
German Ins. Co. v. Allen, 69 Kan. 729, 77 Pac. 529; Titus v. Glens Falls Ins. Co., 81 
N. Y. 410; Phoenix Mutual Fire Ins. Co. v. Hoeffler, 2 Ohio Cir. Ct. Rep. 131; 
Pheenix Ass’n Co. v. Munger (Tex. Civ. App.) 49 S. W. 671; Georgia Home Ins. 
Co. v. O’Neal, 14 Tex. Civ. App. 516. 

“After the fire, and after the defendant had notice of the proceedings, it re- 
quired the insured to appear before a person appointed by it for that purpose, to be 
examined under the clause in the policy hereinbefore mentioned, and he was there 
subjected to a rigorous inquisitorial examination. It had the right to make such ex- 
amination only by virtue of the policy. When it required him to be examined, it 
exercised a right given to it by the policy. It then recognized the validity of the 
policy, and subjected the insured to trouble and expense, after it knew of the for- 
feiture now alleged, and it cannot now, therefore, assert its invalidity on account of 
such forfeiture.” Titus v. Glens Falls Ins. Co., supra. 

The same conclusions were reached under similar conditions in Georgia Home 
Ins. Co. v. O’Neal, supra. It seems that the same principle should apply here. True, 
the duration of the policy is an essential element in the contract, but the company 
is not required to rely upon it. U.S. v. N. Y. & P. R. S. S. Co. 239 U. S. 88, 
36 Sup. Ct. 41, 60 L. Ed. 161. If it, with full knowledge of such defense, elects to 
treat the policy as valid and use its provisions as a means of developing other de- 
fenses, it is acting within its rights; but such conduct is a waiver of the defense 
of invalidity, and it will be estopped from relying upon such. While no policy was 
issued, it is evident that it was understood that the terms of the parol contract 
should conform to those of the standard form of policy. 

This conclusion renders it unnecessary to discuss the other questions involved, as 
we do not think there was sufficient contradiction to authorize the submission of any 
other questions to the jury. 

Judgment affirmed. 
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BANKERS’ JOINT STOCK LAND BANK OF MILWAUKEE, WIS., v. St. 
PAUL FIRE & MARINE INS. CO. (No. 23722.) 


(Supreme Court of Minnesota. March 14. 1924.) 
197 Northwestern Reporter, 749. 
(Syllabus by the Court.) 


1. INSURANCE— “UNION MORTGAGE CLAUSE” INCORPORATES PRO- 

RATING STATUTE INTO POLICY. 

Section 3322, G. S, 1913, providing for prorating insurance when there are two 
or more policies, applies to and is, under the “union mortgage clause,” a part of 
the contract between a mortgagee and an insuring insurance company. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE—MORTGAGEE’S INSURANCE CONTRACT CANNOT BE 

DESTROYED BY MORTGAGOR. 

Mortgagee’s contract of insurance cannot be destroyed by the mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE — LAW REQUIRING CONTRIBUTION HELD APPLICA- 

BLE. 

Where an insured insures with appellant a granary for $400 fixing the insura- 
ble value at $600, and he then takes out another policy with another company in 
which he insures the same building for $800 in which the insurable value is fixed at 
$1,000, and each policy has a “union mortgage clause” in favor of the mortgagee 
holding a $3,600 mortgage, and the granary is totally destroyed by fire, held, mort- 
gagee’s contract of insurance in first policy is not affected but remains undestroyed, 
and that the statute requiring contribution applies 

(For other cases, see Insurance, Dec. Dig. gg 311[3], 504.) 


4. INSURANCE — INSURER NOT REQUIRED TO CONTRIBUTE IN EX- 

CESS OF INSURABLE VALUE FIXED IN POLICY. 

In such case the original insurer cannot be required to contribute toward the 
payment of a loss in excess of the insurable value as fixed in its policy. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from District Court, Crow Wing County; W. S. McClenahan, Judge. 

Action by the Bankers’ Joint Stock Land Bank of Milwaukee. Wis., against 
the St. Paul Fire & Marine Insurance Company. From a judgment for plaintiff, 
defendant appeals. Remanded with directions. 


Mitchell. Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 
M. E. & C. A. Ryan, of Brainerd, for respondent. 


Witson, C. J. On August 6, 1919, defendant issued to one Flansburg its stand- 
ard Minnesota policy of fire insurance covering, among other things, a certain 
granary, for the term of three years. There was a rider attached, making loss there- 
under payable to plaintiff herein, as its interest might appear; it being a mortgagee 
in a mortgage for $3,600, which remains unpaid. By this policy, the defendant in- 
sured Flansburg against loss by fire to the granary in the sum of $400. and the in- 
surable value of the granary was fixed at $600. 

On November. 28, 1921, the insured procured another Minnesota standard form 

policy contract of insurance upon said granary from the Connecticut Fire Insurance 
Coen, insuring him against loss by fire in the sum of $800, and in this policy the 
insured value of the granary was stated to be $1,000. This policy contained a clause 
making the loss, if any, occurring thereunder payable to said mortgagee as its in- 
terest might appear. 

On June 30, 1922, while both of said policies were in full force and effect, as we 
construe the | ay tay and briefs of the parties, the granary, so insured, was to- 
tally destroyed by fire. 

Upon these facts, the trial court found the plaintiff to be entitled to judgment 
for the sum of $400, and from such judgment against the defendant. it has appealed. 

In the insurance policy sued upon is the following clause: 

“If this policy shall be made payable to a mortgagee of the insured real estate 
no act or default of any person other than such mortgagee or his agents or those 
claiming under him shall affect such mortgagee’s right to recover in case of loss on 
such real estate.” 

[1] This portion of the policy, together with the rider making the loss, if any, 
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payable to the mortgagee, constitutes the “union mortgage clause.” Magoun v. Fire- 
men’s Fund Ins. Co., 86 Minn. 486, 490, 91 N. W. 5, 91 Am. St. Rep. 370. 

Section 3322, G. S. 1913, provides: 

“Every company insuring any building or other structure against loss or dam- 
age by fire, lightning, or other hazard, by the issue of a policy or renewal of one 
theretofore issued, or otherwise, shall cause such structure to be previously ex- 
amined, a full description thereof to be made, and its insurable value to be fixed, 
all by the insurer or his agent, and the amount thereof to be stated in the policy. 
In the absence of any change increasing the risk, without the consent of the insurer, 
of which the burden of proof shall be upon it. and in the absence of intentional fraud 
on the part of the insured, the whole amount mentioned in the policy or renewal 
upon which the insurer receives a premium, shall be paid in case of total loss, and 
in case of partial loss, the full amount thereof. If there are two or more policies 
upon the property, each shall contribute to the payment of the whole or partial loss 
in proportion to the amount specified.” 

[2] By virtue of the “union mortgage clause,” which is a statutory require- 
ment in all fire insurance policies issued in this state, the respondent has an inde- 
pendent contract of insurance covering the mortgagee’s interest, and gives it the 
same protection as if it had taken out a separate policy. It liberates the mort- 
gagee from conditions imposed upon the owner; and the rights of the mortgagee 
cannot be imperiled by “any person other than such mortgagee or his agents.’ The 
mortgagee’s insurance cannot be destroyed by the mortgagor or others. Magoun v. 
Firemen’s Fund Insurance Co., 86 Minn. 486, 91 N. W. 5, 91 Am. St. Rep. 370. 

[3] The appellant cannot avoid liability to the mortgagee nor destroy respond- 
ent’s insurance. An independent contract of insurance exists between the parties 
to this action. The statutory provisions applicable and the policy itself constitute 
such contract, limited only by the “union mortgage clause” upon the portions of the 
policy providing for its avoidance under certain conditions. One of the statutory 
provisions applying to this contract is that part of section 3322, G. S. 1913, which 
Says: 

“If there are two or more policies upon the property, each shall contribute to 
* the payment of the whole or partial loss in proportion to the amount specified.” 

There must therefore be contribution. Had the assured taken out a policy 
which did not coritain a mortgage clause covering the interest of the respondent, the 
“union mortgage clause” in the first policy would operate so as to prohibit the ap- 
plication of the statutory contribution. The respondent is made the beneficiary, to 
the extent of its interest, in the second policy; and whether it, in fact, caused the 
policy to issue or not, the fact remains that it may avail itself of its rights there- 
under. In the absence of contribution the respondent could collect insurance in ex- 
cess of the insurable value which would not be in harmony with our statute. Sec- 
tion 3322 and section 3323, G. S. 1913. Recognizing the statute providing for con- 
tribution as a part of respondent’s contract with the appellant leads us to a different 
conclusion than that which the trial court reached. 


The purpose of the “union mortgage clause” is to secure and make certain the 
interest of the mortgagee. It cannot have an interest in excess of the insurable value 
and that interest remains intact to the full extent, in this, that the respondent can 
apparently collect $200 from appellant and $400 from the other company. and it 
then under the other policy could apparently collect another $400. We cannot see. 
therefore, any reason to conclude that the interest of the mortgagee is not secure. 
On the contrary, we think its rights are absolute and safe and secure as to hold in ac- 
cordance with the claims of the respondent. In fact, the act of the insured in taking 
out the second policy upon our theory of the law advanced the interest of the mort- 
gagee. It cannot well urge that the advancement of its interest by giving it addi- 
tional protection and security in the way of additional insurance violates the spirit 
of the “union mortgage clause” wherein it says, ‘“‘no act or default of any person 
* * * shall affect such mortgagee’s right to recover.’ True, respondent’s right 
to recover a specified amount under this particular policy may be affected, but only 
to the extent which the statutory law of the state provides in reference to contri- 
bution. Such law in this case is a part of the contract of insurance between the ap- 
pellant and respondent, and it must prevail. Under such circumstances, the respond- 
ent does not, in fact, suffer loss, and the integrity of its contract for insurance is 
maintained. 

Under our statute, in the event of total loss, there can never be contribution 
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by insurance companies unless the total insurance on the property exceeds the in- 
surable value. 

Appellant’s liability must be fixed from the insurable value stated in its policy, 
i. e.. $600. The total insurance on the building was $1,200, of which appellant had 
$400 and the Connecticut Company $600. Appellant’s pro rata share would be four- 
twelfths, or $200; and the Connecticut Company’s share would be $400. The pro- 
rating extends only to the extent of the concurrence of the two policies up to the 
insurable value as stated in the smaller policy. This would be to the extent of $600. 
The, additional insurable value of $400 required to equal the $1,000 insurable value 
stated in the Connecticut Company policy would have no concurrent insurance and 
would have to be paid in full by that company, and this would require its full liquid- 
ation of its policy. This fact results from the Connecticut Company fixing the in- 
surable value at $1,000 in its policy. We refer to the apparent rights and obligations 
of the Connecticut Company merely to show the justice of our conclusion as to the 
rights of the parties to this action. To accept the sum of $1,000 which is the insura- 
ble value as stated in the Connecticut Company’s policy as a recognized loss would 
compel appellant to contribute to the payment of a loss of $1,000 when its contract 
fixes the total possible loss, to the insured, at $600. The policy says: 

“The insured shall recover * * * no greater proportion of loss, except in 
case of total loss, * * * than the sum hereby insured bears to the whole amount 
insured thereon.” 

[4] Here we have a total loss. Hence this provision does not necessarily con- 
trol. Our difficulties arise because the insured has made two contracts of insurance 
in which the insurable value is different. Certainly the appellant's contract cannot 
be enlarged, extended, or modified without its consent. It must follow that the in- 
surable value as fixed in the second policy cannot control or have any bearing in de- 
termining the rights of appellant. It, of course, has the right to insist that in so 
~ as it is concerned the total loss cannot exceed $600 which as to it is the insurable 
value. 

Holding, as we do, that an essential element of the mortgagee’s contract for in- 
surance, under the “union mortgage clause.” is the law requiring contribution which 
prevails over the language of the clause, and that the spirit of the contract has not 
been violated, the method used by us in prorating the insurance is largely approved 


by the case of Cave v. Home Ins. Co., 57 S. C. 347, 35 S. E. 577. The provision for 
contribution in our law, and the provision for contribution in the law of South 
Carolina, are substantially the same. 
This case is remanded to the lower court with directions to modify the judg- 
ment in conformity with the views herein expressed. 
~~ 


MASON v. FIDELITY PHENIX INS. CO. 


SAME v. AZTNA INS. CO. (Nos. 14726, 14727.) 


(Kansas City Court of Appeals. Missouri. Jan. 21, 1924. Rehearing Denied Feb 
11, 1924.) 


258 Southwestern Reporter, 759. 


1. INSURANCE — APPRAISEMENT OF LOSS PREVENTED BY ACT OF 

INSURED OR HIS APPRAISER BARS AN ACTION BY HIM. 

If insured or his chosen appraiser acts in bad faith and prevents an appraise- 
ment of the loss, required by the policy as condition precedent to suit by postponing 
indefinitely the choice of an umpire or otherwise, or if they by unfair or arbitrary 
conduct cause the appraisement to fail, an action by insured: must also fail. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


2. INSURANCE — APPRAISER NOT DISQUALIFIED AS MATTER OF 
LAW FROM ACTING BY REASON OF HAVING MADE ESTIMATE 
ON DAMAGED BUILDING BEFORE HIS APPOINTMENT. 

That an appraiser, a contractor, selected by insured to arbitrate a fire loss, had 
been requested to make an estimate of the damage on the building prior to his ap- 
pointment as appraiser, did not render him incompetent to act as such, or show 
conclusively that his conduct in appraising insured’s loss was that of a biased or un- 
fair appraiser, or that his failure to select an umpire should be ascribed to an im- 
proper motive. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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3. INSURANCE—SELECTED APPRAISERS SHOULD NOT LIVE UNREA- 

SONABLE DISTANCE FROM SCENE OF LOSS. 

Where the loss under an insurance policy is submitted to appraisers for arbi- 
tration, neither side should insist on selecting parties living at an unreasonable dis- 
tance from the scene of the loss. 

(For other cases, see Insurance. Dec. Dig. § 570.) 


4. INSURANCE — ARBITRATION; QUESTION AS TO WHO WAS TO 

BLAME FOR FAILURE OF ARBITRATION HELD FOR JURY. 

Where, after loss under a fire policy, and appointment of appraisers to adjust the 
loss who could not agree on the amount thereof, insured went to the insurer’s office. 
and was told by an adjuster that the arbitration was off, evidence in an action on the 
policy held to warrant inference by jury that insured was not to blame for the fail- 
ure of the arbitration, or, if there was some blame, insurer was equally or more 
blameworthy. 

(For other cases, see Satine: Dec. Dig. § 668[14].) 


5. INSURANCE—WAIVER; WHETHER ARBITRATION OF LOSS UNDER 

FIRE POLICY WAIVED HELD FOR THE JURY. 

In an action on a fire policy, whether the insurer waived the clause relating to 
arbitration of the loss held for the jury. 

(For other cases. see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Daviess County; Arch B. Davis, Judge. 

“Not to be officially published.” 

Actions by D. H. Mason against the Fidelity Phenix Insurance Company and the 
7Etna Insurance Company, respectively. Judgment for plaintiff and defendants ap- 
peal. Affirmed. 


John C. Leopard & Son, of Gallatin, and Crow & Newman, of Kansas City, for 
appellants. 
Davis & Ashby, of Chillicothe, for respondent. 


TriMBLE, P. J. Plaintiff owned a brick business building in the town of Hick- 
ory, in Daviess county, Mo., on which he had two policies of insurance, one in the 
Fidelity Phenix Insurance Company and the other with the A=tna Insurance Com- 
pany. On July 2, 1921, during the existence of these policies, a fire occurred which 
caused extensive damage to the property, but there was not a total destruction of 
the building. On November 10, 1921, he instituted a suit on each policy to recover 
the loss sustained, according to the respective defendants’ liability. By agreement 
the cases were tried together, as though there were but one suit, two verdicts, how- 
ever, being returned, two judgments renderd, and two appeals were taken; but ,they 
have been argued and submitted as one case, and hence will be considered and dis- 
posed of in one opinion, the question for consideration in each case being identical 
and depending upon the same state of facts. 

Proofs of loss were duly made; the adjuster for each company came and viewed 
the building. As the A£tna Insurance Company’s policy was only half as large as 
the other company’s policy, the adjuster for the former told plaintiff he would leave 
the whole matter of adjustment with the latter’s adjuster, a Mr. Henry of Kansas 
City. Plaintiff and Henry disagreed as to amount of the loss, Henry making an 
offer which plaintiff would not accept, and thereupon it was agreed that an appraise- 
ment be had in accordance with the terms of the policies, each of which contained the 
following arbitration clause: 

“In the event of disagreement as to the amount of loss the same shall as above 
provided be ascertained by two competent and disinterested appraisers, the insured 
and this company each. selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and ap- 
praise the loss stating separately sound value and damage and failing to agree shall 
submit their differences to the umpire and the award in writing of any two shall de- 
termine the amount of such loss.” 

The sole question involved in these appeals is whether or not, in view of the 
above provision, plaintiff is entitled to maintain these suits, or is to blame for the 
fact that no appraisement was had under such policy provision, so that he should 
not be allowed to recover. 

At the close of plaintiff's evidence, and again at the close of all the evidence, 
each of the defendants demurred, but the demurrers were overruled. The cases were 
submitted to the jury without any instructions save as to form of the verdicts in 





Fire] Mason v. Fidelity Phenix Ins. Co. 957 


the event the jury found for plaintiff. The jury returned a verdict against the 
Fidelity Phenix Insurance Company for $950, and against the A<tna Insurance Com- 
pany for $475. Judgments were rendered thereon, and defendants appealed as here- 
tofore stated. 

It seems that plaintiff selected as his appraiser one T. V. Ashcroft, a general 
contractor of 15 years’ experience in the building business, and who lived at Tren- 
ton, the county seat of Grundy county, about six miles distant from Hickory. Henry, 
the adjuster, selected to Mr. Pelletier, living in Kansas City, as the company’s ap- 
praiser. The latter came to Hickory, and he and Ashcroft met there for the pur- 
pose of inspecting and appraising the damage. As defendants offered no oral testi- 
mony, we state as facts the substance of the testimony as given by plaintiff’s wit- 
nesses. 

Pelletier wrote up a paper for Ashcroft to sign, which stated that the latter 
would appraise the building according to law, which he had Ashcroft to sign, and 
then swore him to it, telling Ashcroft he would have to swear him, and then they two 
would appoint a third man. After this was done, Pelletier told Ashcroft, “There is 
nobody around here capable,” and they two would go ahead and do it. Ashcroft 
agreed, and they started at it, but Ashcroft says Pelletier wanted to do it all him- 
self, and seemed to expect that he would do all the adjusting himself and put down 
all the figures, and that all Ashcroft would have to do would be to sign. Ashcroft, 
allowing Pelletier to have his own way, agreed to an appraisement in this way of a 
part of the damage, and agreed that this part of the damage amounted to about $700, 
but he disagreed as to the damage to the walls and the foundation, Ashcroft want- 
ing to allow $551 damage on the walls and $50 to the foundation, while Pelletier 
would allow only $75 on the wall and nothing on the foundation, nor anything for 
the roof, nor for painting and papering. Their difference amounted to about $800. 
They then talked about selecting an umpire. Something was said about capable men 
being found in Trenton from which an umpire could be selected. Pelletier said he 
would write Ashcroft later, and afterwards did so, suggesting names of three men 
living in Kansas City, St. Joseph, and Hamilton, respectively, none of whom Ash- 
croft knew. The latter wrote Pelletier saying he did not know the men and did not 
have the time to investigate them, and suggested in turn the names of four men, two 
of them being contractors, one of whom lived in Trenton and the other in Princetop 
(the latter town being 26 miles from Hickory), and the other two men being man- 
agers of lumber yards, one living in Princeton and the other in Trenton. To this 
Pelletier replied in about 10 days, telling Ashcroft who the men he had named were, 
and suggesting that Ashcroft investigate the men he had selected and let him know 
so there would be as little delay as possible. About a week later Pelletier wrote 
saying he had investigated as to three of the men suggested by Ashcroft, but in his 
judgment they were not competent or qualified to act as umpire; that he was in- 
vestigating the fourth, and would let him know later. Nothing further was done, 
however, and plaintiff, after waiting almost two months from that time, went to 
Kansas City and interviewed Mr. Henry, the adjuster. Plaintiff told him he had 
come down to try to settle with him. Henry told plaintiff his estimate was too high. 
Plaintiff replied that he had done what the adjuster had told him to do, he had 
gotten the best man he could find to say what the loss was, but “you say it is too 
much.” The adjuster then said he “would’nt give any more at all” than he had 
theretofore offered. He then talked and argued and finally grew angry, and, so 
plaintiff says, “got to going on about it.” Plaintiff therefore ceased making any fur- 
ther effort, but did finally say he was down there to settle the matter, and if he did 
not settle that day that he was going to sue; to which Henry replied, ‘‘Go ahead 
and sue if you want to. We will just call the arbitration off, and you can sue any 
time you get ready. The company has offered you all they are going to offer you 
and all we are going to pay you, and sue any damn time you get ready.” 

Plaintiff thereupon returned home and employed counsel to bring suit. 

On November 3rd, 1921, Henry wrote plaintiff a polite letter, making no refer- 
ence to any interview between them, but expressing surprise that the two appraisers 
had not agreed on an umpire and settled the damage. He also recited the efforts 
the two appraisers had made in suggesting names from which an umpire could be 
selected, and that they had not been able to agree, and he therefore suggested that 
the selection of an umpire be left to the “circuit judge of that district,” and they 
would agree to any party whom he named, so that the two appraisers and the um- 
pire could meet and complete the appraisement. 
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Now, it is true that on cross-examination plaintiff, being asked if he did not get 
this letter after his interview with Henry in Kansas City, gave it as his opinion that 
he got it before, and spoke of it as having been received before, yet he clearly stated 
that he did not know whether he got it before the interview or shortly thereafter; 
and the rest of his testimony tends to support the inference that he got it after- 
wards, for he says he did not take it or any letter with him down to Kansas City 
when he went to see Henry; that he understood the latter was talking about some 
judge in Kansas City, and he did not know until afterwards that Ashcroft had 
ceased making any effort to agree on an umpire. These matters were all stated in 
the letter, so that, if he got the letter before he went to see Henry, he knew of them 
then, and must have known that Henry, in speaking of a judge, meant the one in 
plaintiff's district. In addition to this, there is an inference which may be drawn 
from the record, as to letters written and the dates thereof, that Henry’s letter was 
not written until after the interview he had with plaintiff, and after he had thought 
better of the situation. The point involved in whether Henry's letter was written 
before or after the interview is that if it was written afterward the offer to have 
the circuit judge select the umpire came after the angry statement that the arbitra- 
tion he called off, and plaintiff sue, and after plaintiff had employed counsel pursu- 
ant to Henry’s ultimatum that the company would pay no more than what had been 
—a Of course, such an offer to continue the arbitration would then be too 
ate. 

The way the case was submitted, without instructions embodying any theory as 
to the facts, places the case before us in such way as to require us, before we can 
reverse or disturb the judgment in plaintiff’s favor, to say, as a matter of law, that 
plaintiff, or the appraiser he chose, was culpably to blame for the failure of the 
arbitration, or to say that conclusively the right to insist on a precedent arbitration 
was not waived or the company was not estopped from insisting on the same. 

[1] It may be readily conceded that, if insured, or his chosen appraiser, acted 
in bad faith and prevented an appraisement by postponing indefinitely the choice of 
an umpire or otherwise, the fact would be a defense to any suit that he brings; or, 
if they by unfair or arbitrary conduct caused the appraisement to fail, the action 
must fail too. Carp v. Queen Ins. Co., 104 Mo. App. 502, 517, 79 S. W. 757; James 
v. Ins. Co., 135 Mo. App. 247, 115 S. W. 478; McNees v. Southern Ins. Co., 69 Mo. 
App. 232, 238. 

{2, 3] But, under the circumstances of this case, can we say that conclusively 
the responsibility or blame for the failure of the arbitration rests upon plaintiff or 
his appraiser? After a careful study of the record we are of the opinion that we 
cannot so say. The question of whether the failure to arbitrate was the fault of the 
plaintiff or his arbitrator was held, in Fowble v. Phoenix Ins. Co., 106 Mo. App. 
527, 531, 81 S. W. 485, to be a question for the jury, and we think it is such in this 
case. Apparently, defendant’s position is that Ashcroft was a prejudiced, dishonest, 
and fraudulently selected appraiser, and that we can say so as a matter of law. 
Plaintiff first selected, as an appraiser, Miller, manager of a lumber yard at Trenton, 
and then afterwards chose Ashcroft, and it developed in evidence that prior to the 
appraisement and before Ashcroft was selected plaintiff had requested Ashcroft to 
inspect the building and make an estimate of the cost to replace it. From this de- 
fendants insist that Ashcroft was a fraudulent or improper appraiser, and all that 
he did thereafter was from a wrongful motive. It appears that plaintiff first 
selected Miller, but he said he did not have time, and recommended Ashcroft as be- 
ing a good man. Plaintiff did not know Ashcroft, but went to him and requested 
him to go and look at the building and make an estimate on the cost of replacing it, 
and Ashcroft did so, and then afterward plaintiff named him as one of the appraisers. 
While this is not to be commended, and would lay the matter open to more or less 
suspicion, yet we cannot say that conclusively. there was anything corrupt in what 
was done, or that it rendered Ashcroft wholly unfit, or that it conclusively showed 
his actions thereafter to be wrongful or from improper motives. No attempt was 
made to influence Ashcroft or to secure a biased or unfair estimate from him. He 
was simply told to go and make an estimate, and he did so, and it is not shown that 
in doing so he knew he was to be appointed an appraiser. Afterwards, he was ap- 
pointed. It cannot be said that, conclusively, his conduct was that of a biased or un- 
fair appraiser. He agreed as far as he could with the other appraiser, and en- 
deavored to make a fair appraisement. Nor is his failure to agree upon an umpire 
to be conclusively ascribed to improper motives. As to the failure to select an um- 





Fire] Lance v. Royal Ins. Co., Ltd. 959 


pire, there is room for the view that the failure to agree was as much or more the 
fault of the other side. Neither side should insist on selecting parties living at an 
unreasonable distance from the scene of the loss. Fowble v. Phcenix Ins. Co., 106 
Mo. App. 527, 531, 81 S. W. 485. It is not reasonable to suppose, nor does it appear, 
that competent men could not be found in that section of country. And even if 
plaintiff's appraiser, Ashcroft, did not go to investigate the distant men suggested 
by Pelletier, neither did the latter investigate one of the men named by Ashcroft; 
at — as to him (Throckmorton) there is no showing that an investigation was 


14, 5] When, in addition to these facts, it is shown that, after waiting some two 
months for the appraisers to get together, and they failed to do so, plaintiff went to 
the adjuster, the latter, instead of taking the position that whenever an arbitration 
was made the companies would settle, got angry and told the plaintiff they would 
call the arbitration off, that the companies would not pay any more than they had 
offered, and that plaintiff could sue when he got ready, it would seem that there is 
room for reasonable men to say that plaintiff was not to blame for the failure of 
the arbitration, or that, at least, if there was some blame, the other side was equally 
or more blameworthy, and that, under such circumstances, when the adjuster angrily 
said, “We will just call the arbitration off,” the defendants waived same, or are 
estopped to now insist upon the arbitration clause. Such being the situation, the 

uestion at issue was one for the jury. Security Printing Co. v. Conn., etc., Ins. 
Co. 209 Mo. App. 422, 240 S. W. 263, 270; McCullough v. Phoenix Ins. Co., 113 Mo. 
606, 618, 21 S. W. 207; Sharp v. Niagara, etc., Ins. Co., 164 Mo. App. 475, 483, 147 
S. W. 154; Fowble v. Phoenix Co., 106 Mo. App. 527, 531, 81 S. W. 485. Hence 
the demurrer was properly overruled. 

The judgment is affirmed. 


All concur. 
oo 


LANCE v. ROYAL INS. CO., Ltp. (No. 3415.) 
(Springfield Court of Appeals. Missouri. Feb. 27, 1924.) 
259 Southwestern Reporter, 535. 


1. INSURANCE— APPRAISAL; POLICY PROVISION FOR APPRAISAL 
ON DISAGREEMENT VALID; APPRAISAL CONDITION PRECE- 
DENT TO SUIT. 

A policy provision for the amount of the loss to be ascertained by appraisers in 
case of disagreement is binding and enforceable, and must be complied with before 
a right of action accrues to insured. 

(For other cases, see Insurance, Dec. Dig. §§ 567, 612[3].) 

2. INSURANCE—EVIDENCE HELD TO SHOW DISAGREEMENT AS TO 
AMOUNT OF LOSS UNDER FIRE POLICY. 

In an action on a fire policy, on issue of appraisal as condition precedent to suit, 
evidence held to show a disagreement as to the amount of the loss. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE— WAIVER; OFFER OF PAYMENT NOT MADE AS A 
COMPROMISE HELD WAIVER OF IRON SAFE CLAUSE AND 
PROOFS OF LOSS BUT NOT OF APPRAISAL PROVISIONS. 

Where loss has occurred under fire policy, an offer of payment not made as a 
compromise is an acknowledgment of liability, and therefore a waiver of the de- 
fense of failure to comply with the iron safe clause and to furnish proofs of loss, 
but is not a waiver of the appraisement provision of the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 391, 35816], *376[1].) 

4. INSURANCE—VALUED POLICY STATUTE MAKING APPRAISAL UN- 
NECESSARY CONSTRUED. 

The valued policy statute makes appraisal unnecessary only at the time the poli 
was issued, and does not mean that a merchant who may have the value in na 
when the policy is issued can deplete his stock by sale or otherwise and then in case 
of loss recover the face of the policy. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from Circuit Court, Oregon County; E. P. Dorris, Judge. 

Vol. LXII. 
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Action by C. F. Lance against the Royal Insurance Company, Ltd. Judgment 
for plaintiff, and defendant appeals. Affirmed on condition of remittitur. 


Lamar & Lamar and Hiett & Impey, all of Houston, for appellant. 

J. D. Waliace, of Alton, for respondent. 

_ Cox, P. J. Action upon a fire insurance policy covering a stock of goods and. 
fixtures. Verdict and judgment for plaintiff for $200, and defendant appealed. 

The petition was in the usual form, and asked judgment for the full amount 
of the policy. The answer admitted issuing the policy, then pleaded as a defense a 
failure on part of plaintiff to comply with the iron sate clause in the policy; failure 
to furnish proofs of loss; large depreciation in the value of the stock of goods be- 
tween the date of the policy and the date of the fire; that there was a disagreement 
between plaintiff and defendant as to the amount of plaintiff’s loss; and that no re- 
quest for appraisement of the amount of the loss had been made by plaintiff, and 
therefore his suit was prematurely brought and should abate. No reply was filed, 
but no advantage is sought in this court on that account. 

The disposition of this case in this court depends upon the effect to be given to. 
the provision in the policy for an appraisal of the amount of the loss. The material 
part of that provision is as follows: 

“In the event of disagreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the: insured. 
and this company each selecting one and the two so chosen shall first select a com- 
petent and disinterested umpire. The appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and failing to agree, 
shall submit their difference to the umpire, and the award in writing of any two shall 
determine the amount of such loss.” 

No request for appraisement of the amount of the loss was made, and appellant 
contends that there was a disagreement as to the amount of the loss occasioned by 
the destruction of the stock of goods, and that as to that item the suit was prema- 
turely brought, and recovery should be limited to $200, the amount for which the 
fixtures were insured. At the close of plaintiff's case, defendant asked the following 
instruction : 

“The court instructs the jury that under the pleadings and the evidence the plain- 
tiff is not entitled to recover except as to the item of $200 for fixtures, and your 
finding should be for the defendant.” 

This instruction was refused. The whole case was submitted to the jury, who 
found for plaintiff for the full amount of the policy. 

{1] A provision in an insurance policy for the amount.of the loss to be ascer- 
tained by appraisers in case of disagreement in relation thereto is binding and en- 
forceable, and must be complied with before a right of action accrues to the in- 
sured. Murphy v. Mercantile Co., 61 Mo. App. 323; McNees v. Insurance Co., 69 
Mo. App. 232; Gragg & Gragg v. Insurance Co., 132 Mo. App. 405, 111 S. W. 1184; 
Ball v. Royal Ins. Co., 129 Mo. App. 34, 107 S. W. 1097; Security Prtg. Co. v. 
Connecticut Fire Ins. Co. of Hartford, Conn., 209 Mo. App. 422, 439, 240 S. W. 263; 
Dworkin v. Caledonian Ins. Co., 285 Mo. 342, 226 S. W. 846. 

[2] The evidence in relation to a disagreement as to the amount of the loss is 
found in the testimony of plaintiff as follows: 

“After the loss I wanted the full $2,000 and they did not want to pay it. * * * 
About the 14th day of October, 1922, the company offered to pay a part of the loss.” 

On cross-examination we find the following: 

“They only offered me half, and I didn’t take it. We didn’t agree on the amount 
There was no suit filed at that time. When Mr. Wilson was down there I was want- 
ing the full amount, and they didn’t want to pay the full amount, and that is the 
reason I sued.” 

There is nothing in this testimony to indicate that the offer of defendant to pay 
one-half of the amount of the policy was made as an offer of compromise or for any 
other reason than as a direct admission of liability for the amount offered, coupled 
with a claim that the amount offered covered the amount for which the defendant 
was liable under the policy. The amount of defendant’s liability could only be ascer- 
tained by determining the value of the goods at the time of the fire, and, by offering 
to pay one-half the amount of the policy, the defendant, in the absence of evidence- 
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to: the contrary, must be understood to have admitted liability for that amount, and 
to have thereby contended that the amount of the loss was such as to render it liable 
for that amount and no more. The plaintiff insisted that the amount of the loss was 
such that defendant was liable for the face of the policy. We think this testimony 
evinced a disagreement as to the amount of the loss. Murphy v. Mercantile Ins. Co., 
61 Mo. App. 323, 329; Dautel v. Insurance Co., 65 Mo. App. 44, 50. 

[3] The failure of plaintiff to ask for an appraisement of the amount of the loss 
before filing suit will necessitate a reversal of the judgment as to the loss of the 
goods unless the same is remitted by plaintiff. As the evidence stands in this record, 
an offer to have the amount of the loss appraised must be made before plaintiff can 
maintain a suit on this policy for loss of the goods. An offer of payment not made 
as a compromise is an acknowledgment of liability, and therefore is a waiver of the 
defense of failure to comply with the iron safe clause and furnishing proofs of loss, 
but is not a waiver of the appraisement provision of the policy. 

[4] Contention is made by respondent that, since the loss was total, the valued 
policy statute makes appraisal unnecessary. The statute only applies to the value 
at the time the policy was issued, and does not mean that a merchant who may have 
the value in stock when the policy is issued can deplete his stock by sale or other- 
wise, and then in case of loss recover the face of the policy. 

If another suit be begun and another trial had, and the question of waiver shall 
be involved, evidence should be produced to show that the party whose conduct it is 
claimed amounted to a waiver represented the defendant at thetime. That proof is 
lacking in the record now before us. 

From this record there appears to be no good reason why plaintiff cannot re- 
cover in this action if he so desire, the $200 for which the fixtures were insured, and, 
if he wishes to remit $2000 within 10 days, the judgment will be affirmed for $200, 
but if he desires to pursue further his claim for loss of the stock of goods, the en- 
tire judgment will be reversed, without prejudice, and of this we must have notice 
within 10 days 

Farrington and Bradley, JJ., concur. 

a 


NATIONAL FIRE INS. CO. v. EHRLICH. 

(New York Supreme Court, Appellate Term, First Department. March 10, 1924.) 
203 New York Supplement, 434. 
INSURANCE — DEFENDANT, RETAINING RENEWAL POLICY, LIABLE 

FOR PREMIUM ACCRUING PRIOR TO REJECTION. 

Where a broker, who had for some time procured fire insurance policies for 
defendant, on the day that one of defendant’s policies expired, sent defendant a re- 
newal policy issued by plaintiff and a bill for the premium, and defendant retained 
the policy and bill for two months, and then rejected the policy, held, that defend- 
ant is liable for the premium which accrued prior to the rejection. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

Burr, J., dissenting. 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the National Fire Insurance Company against Joseph Ehrlich. From 
a judgment dismissing the complaint after a trial by the court without a jury, plain- 
tiff appeals. Reversed, and a new trial ordered. 

Argued February term, 1924, before Guy, Burr, and Proskauer, JJ. 


Terry Parker, of New York City, for appellant. 

Goldberg & Solomon, of New York City, for respondent. 

ProsKAvER, J. A broker had for some time procured fire insurance policies for 
defendant. One such expired on December 22, 1921, and on that day the broker sent 
to defendant a renewal policy issued by plaintiff and a bill for the premium. De- 
fendant retained the. policy and bill for two months, and then, in response to de- 
mand for payment, rejected the policy. This action is for premium accrued prior to 
the rejection, and plaintiff appeals from dismissal of the complaint. 

In 1 Williston on Contracts, p. 169, it is said: 

“Generally speaking an offeree has a right to make no reply to offers. * * * 
But the relations between the parties may have been such as to have justified the 
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offeror in expecting a reply. * * * When property is sent to another, though 
not ordered, but under such circumstances that the latter knows that payment is ex- 
pected, the silent acceptance of the property is in effect an assent to the offer of 
sale implied by the sending of the property.” 

This principle has been applied to the identical facts here presented. In Joyce 
on Insurance (2d Ed.) vol. 1, p. 270, it is stated: 

“The receipt and retention by assured of a renewal policy creates a binding con- 
tract”—citing Peever Mercantile Co. v. State Mut. Fire Ass’n of Canton, 23 S. D. 
1, 119 N. W. 1008, 19 Ann. Cas. 1236. 

The situation is analogous with that of a subscriber to a periodical, who, by 
accepting the periodical after the expiration of his subscription, impliedly engages 
to pay. See cases cited in 1 Williston on Contracts, p. 169, note 89. 

The broker here was not a mere interloper. The previous relations justified 
him and the plaintiff in assuming that defendant’s retention of the policy implied 
acceptance. If a fire had occurred under these circumustances, plaintiff would not 
have been heard to say that defendant had not accepted the insurance, and defendant 
should pay the premium for the time he unreasonably retained the policy. 

Judgment reversed, and new trial ordered, with $30 costs to appellant to abide 
the event. 

Guy, J., concurs. 

Burr, J. (dissenting). There was a question of fact here. The plaintiff’s evi- 
dence was insufficient to support its claim. Complaint was properly dismissed. 


I 


TRANSCONTINENTAL OIL CO. Et at. v. ATLAS ASSUR. CO., Limrtep. 
(Supreme Court of Pennsylvania. Jan. 7, 1924.) 
123 Atlantic Reporter, 497. 


1. INSURANCE — AFFIDAVIT OF DEFENSE, ADMITTING RECEIPT OF 
PREMIUM BY AGENT, BUT DENIAL OF RECEIPT THEREOF BY 
INSURER, HELD INSUFFICIENT. 

Where fire policies provided for return of unearned premiums on termination 
by insurer, in insured’s action for repayment of sums due after termination, affidavit 
of defense which admitted execution, handing policies to agent, delivery to insured, 
who paid consideration, cancellation, and amount of premiums unearned, but denied 
receipt of premiums by insurer, was insufficient, as payment to insurer’s authorized 
agent was payment to insurer; it being no defense that agent had not remitted. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 


2. INSURANCE—AGENT DELIVERING POLICY HAD IMPLIED AUTHOR- 

ITY TO ACCEPT PREMIUM. 

The purpose of Act May 17, 1921, §§ 601-640 (P. L. 810), being to compel 
registration of insurance agents and brokers, there is nothing in the act providing 
that power of insurance agent to act for the company must be given in writing, 
which changes the rule that insured in making payment, may rely on implied au- 
thority to receive premium, which is conferred on the person to whom policy has 
been given for delivery. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Appeal from Court of Common Pleas Allegheny County; A. B. Reed, Judge. 

Action by the Transcontinental Oil Company and another against the Atlas As- 
— Company, Limited. Judgment for plaintiffs, and defendant appeals. Af- 

rmed. 

Argued before Frazer, Walling, Simpson, Sadler, and Schaffer, JJ. 

Horace Michener Schell and Saul, Ewing, Remick & Saul, all of Philadelphia, 
and Reed, Smith, Shaw & McClay, of Pittsburgh, for appellant. 

C. F. Arensberg (of Patterson, Crawford, Miller & Arensberg), of Pittsburgh, 
for appellees. 

SapLER, J. Plaintiffs were the owners and operators of oil properties in several 
states, and desired insurance to the amount of $725,139, for protection against pos- 
sible loss by fire of the buildings and materials used in connection with their busi- 
ness. An application for this was made through Edwards, George & Co. of Pitts- 
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burgh, who, in turn, communicated with O'Neill, Moltz & Heavner, and its agent in 
New York, one Simmons, secured the issuance of a policy numbered 7260 by the 
Atlas Assurance Company. This defendant is an English corporation, with repre- 
sentatives in the United States, and the contract was executed on its behalf; the 
premium being fixed at $18,994.64. The policy was given to Simmonds by the in- 
surer, by him transmitted to his firm, which passed it to Edwards, George & Co. 
The latter delivered it to the plaintiffs, and received the full amount of premium 
agreed upon. 

On October 10 following, the insurance was canceled and surrendered, and in 
December a new policy, No. 103, for a less amount, was issued, and sent directly to 
Edwards, George & Co., or through the other agents referred to, and delivered to 
plaintiffs. Under the terms of both agreements, provision was made for the return 
of any unearned premium, in the event of termination of the contract by defendant. 
When the liability on 7260 was ended, the sum collectible as such was $11,788.56, 
and the amount to be paid by the insured, under the terms of 103, was $10,325.73, 
leaving an apparent balance in favor of plaintiffs of $1,462.83, if credit was taken, 
and given, as alleged. Notice of cancellation of the second policy transmitted is given 
in writing on February 20, 1922, and, at that time, the unearned premium on it was 
$6,536.13. 

Demand was made for repayment of the sums claimed to remain due, and a re- 
tusal to comply led to the present suit; the facts above set forth appearing in the 
plaintiffs’ statement. The affidavit of defense filed was held to be insufficient by the 
court below, and judgment was entered for the full amount asked; from which this 
appeal is taken. 

[1] The averments relied upon to defeat the action must be examined in light 
of the rule that facts not denied are to be considered as admitted, and, where con- 
tradicated on information and belief, defendant must allege he expects to be able 
to prove their falsity, unless the affiant avers inability to obtain any information in 
regard to the matters in dispute, after proper investigation. Buehler v. U. S. Fashion 
Plate Co., 269 Pa. 428, 112 Atl. 632; Franklin S. R. Co. v. Hanscom Bros., 273 Pa. 
98, 116 Atl. 140. Here we find an admission of the execution of the policies, hand- 
ing of them to the agents, the delivery to plaintiffs, who paid the consideration named, 
the respective cancellations, and the amount of unearned premiums then accrued. 
As to policy 103, there is the statement that the writing passed directly from de- 
fendant to Edwards, George & Co., which transmitted it to the insured, but this dif- 
ference we regard as immaterial. 

Other reasons for denying judgment were set forth but, upon examination, these 
will .be found to rest on legal conclusions, asserted on the basis of the facts detailed. 
Whether, as averred the parties through whose hands the policies passed, are to be 
treated as brokers or agents, is clearly of this character. The denial of the receipt 
of the premium by the defendant company is made, but not a failure to pay the 
sum to the agent who had the policy for transmission, and who delivered it. The 
statement that the satisfaction of the consideration named in the second policy was 
not by way of crediting the amount against the unearned accruals on the first, then 
due to insured, is an inference sought to be drawn from the contradiction of an 
actual payment to it. If there was such a balance owing, the plaintiffs could so 
appropriate it; and, we may note policy 103 was sent to the agent for delivery with- 
out restriction, and, by its terms, the defendant agreed to insure, in “consideration of 
the stipulations herein named, and of $10,325.73 premium.” 


When policy 7260 was canceled and surrendered, the liability of the insurance 
company for the unearned premium became fixed (Gosch v. Firemen’s Ins. Co., 33 
Pa. Super. Ct. 496; Baldwin v. Pa. Fire Ins. Co., 206 Pa. 248, 55 Atl. 970), and it 
was bound to pay or give credit, on any obligation it might have received (Chad- 
bourne v. German-American Ins. Co. [C. C.] 31 Fed. 533). It substituted a new 
contract for the first, and the obligation of the insured was limited to any excess 
above the amount due them, and in this case they were the creditors. A somewhat 
similar situation was presented in Arnfeld & Sons v. Assurance Co., 172 Pa. 605, 34 
Atl. 580, where the contract was canceled by notice to a broker, and a new policy, 
for a like amount, taken out by him in another company. It was there said the un- 
earned premium on the first was applicable to the payment of the sum due on the 
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substitute. Jn the present instance, both policies were issued by the same company, 
and the balance due plaintiffs would, in the ordinary course of business, be appro- 
priated, as far as necessary, to the new indebtedness incurred. Certainly, it does not 
appear that instructions were given not to deliver, unless further payment was made 

Examining the affidavit as a whole, and defendant is presumed to have stated 
the case in a way most favorable to its contention (Wright v. General Carbonic Co., 
271 Pa. 332, 114 Atl. 517), we are unable to find any real dispute as to material facts, 
and appellant’s right to have the summary judgment set aside must depend on the 
sufficiency of the legal defenses suggested. There is no effective denial that the full 
amount of the first premium was paid to Edwards, George & Co., to whom the policy 
had been sent for delivery, and that it remitted to the next agent in line, but It is 
insisted no liability attached to the insurer, without actual receipt of the considera- 
tion. The general rule applicable in such cases has been thus stated: 


“Payment to insurer’s agent authorized or having apparent authority to receive 
the premium, is equivalent to payment to insurer; and the policy has its inception 
from the instant such payment is made. And it is no defense to the company that 
the agent has not remitted at ali. * * * If the insurer has intrusted the policy to 
its agent for delivery to the insured, and the latter, in reliance thereon, has paid the 
premium to such agent, the insurer cannot be heard to say that such agent has not 
authority to collect.” 26 C. J. 62. 

The situation differs from that found in cases where the plaintiff, through his rep- 
resentative, makes untrue material statements, on the faith of which the policy is is- 
sued and then delivered; and the line of authorities cited by appellant, of which Freed- 
man v. Ins. Co., 182 Pa. 64, 37 Atl. 909, and Clymer Opera Co. v. Ins. Co., 50 Pa. 
Super Ct. 645, are types, is not applicable. Under situations such as here disclosed, 
the insurer does nothing to mislead. On the other hand, the giving of possession of 
an executed policy to an agent naturally invites the payment of the premium to him; 
a consequence which the company must be held to have contemplated. Gosch v. 
Firemen’s Ins. Co., supra. This has been frequently held in Pennsylvania, and lia- 
bility imposed, where it appeared the insurance contract was placed in the hands of 
the agent or broker, to whom the consideration called for was given. Peretzman v. 
Ins. Co., 258 Pa. 319, 102 Atl. 22; Riley v. Ins. Co., 110 Pa. 144, 1 Atl. 528; Leba- 
non: Mut. Ins. Co. v. Erb, 112 Pa. 149, 4 Atl. 8; Arthurholt v. Susquehanna Mut. 
Fire Ins. Co., 159 Pa. 1, 28 Atl. 197, 39 Am. St. Rep. 659. 

We are not unmindful of the decision in Pottsville Mutual Fire Ins. Co. v. Im- 
provement Co., 100 Pa. 137, where there was no authorization to the collecting agent 
to make delivery, and it was held, the premivm not having been received by the 
company, a recovery could not be had. Though distinguishable on its facts, subse- 
quent declarations by this court weaken its authority. Justice Dean, in referring to 
it, in Arthurholt v. Fire Ins. Co., 159 Pa. 9, 28 Atl. 199 (39 Am. St. Rep. 659), 
said, in part: 

“It ought to be held that, under such a clause [requiring the receipt of payment 
by the company], the insurers themselves waive it, whenever, by their voluntary act, 
the policy leaves the office to be delivered to the insured on payment of the premium; 
and this, without regard to the fact that some one, having no nominal connection 
with the company as agent, hands over the policy and receives the premium. By 
the very fact of issuing a policy which requires, apparently, nothing but delivery and 
payment of premium to put it in force, the company arms every man into whose 
hands it may come with the power to receive its money. There could be no conduct 
more significant of an intention to waive the advantage of such a clause than this.” 

[2] Defendant challenges the controlling effect of the decisions we have re- 
ferred to, in view of the passage of Act May 17, 1921 (P. L. 789), which, amongst 
other things, defines insurance agents and brokers, and provides, in the case of the 
former, that power to act for the company must be given in writing. The purpose 
of article 6 (P. L. 810), called to our attention, was to compel registration of the 
classes of individuals named, and to prohibit the doing of certain acts declared un- 
lawful. There is nothing in the statute relied upon which may be said to change 
the well-established rule that the insured, in making payment, may safely rest on 
the implied authority to receive the premium, which the company confers on the 
person to whom the policy has been given for delivery. 
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We are convinced the court below properly held the affidavit of defense in- 
sufficient, and the assignment of error is overruled. 


The judgment is affirmed. 
> «> 


MORRISTOWN FURNITURE CO. v. PEOPLE’S NAT. FIRE INS. CO. 
(Supreme Court of Tennessee. March 13, 1924.) 
259 Southwestern Reporter, 539. 


2. INSURANCE—CANCELLATION ; COMPANY NOT ESTOPPED BY RE- 
CEIPT OF PREMIUM AFTER FIRE FROM INSISTING ON PREVIOUS 
CANCELLATION OF POLICY. 

Where by mutual agreement of the parties a fire policy was canceled before any 
fire because of extra hazard of the risk, the receipt after the fire by the local agent 
from insured of the premium, which had merely been charged when the policy was 
delivered, and the company’s retention of it, when forwarded, till after suit brought 
by insured, the company having ascertained that insured was contending that it had 
not consented to the cancellation, and it being entitled to make a full and thorough 
investigation of such claim, did not estop it to insist on the previous cancellation. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Appeal from Chancery Court, Hamblen County; M. H. Gamble, Chancellor. 

Suit by the Morristown Furniture Company against the People’s National Fire 
Insurance Company. From decree for complainant, defendant appeals. Reversed 
and dismissed. 

Rufus M. Hickey, of Morristown, for Morristown Furniture Co. 

E. R. Taylor, of Morristown, and Frantz, McConnell & Seymour, of Knoxville, 
for People’s Nat. Fire Ins. Co. 

L. D. Smirn, S. J. This case was disposed of at a former day of the term, 
the decree of the chancellor in favor of the complainant being reversed and the com- 
plainant’s bill dismissed. 

An earnest petition to rehear has been filed. So far as the petition is not a 
reargument of the case it is based upon a misconception of the court's views, which 
were stated in an oral opinion. 

The action is one to recover on a fire insurance policy for the loss of certain 
furniture and materials located in the complainant’s plant at Morristown, which were 
totally destroyed by fire on November 18, 1920. 

One of the defenses made by the insurance company was that the policy had 
never been delivered; that is, that the delivery of the policy was only conditional in 
that it was not to be placed if the company did not care to go on the risk after be- 
ing advised by the local agent of the extra hazards thereof. This defense was held 
by the court not to be well taken, although the circumstances of the delivery were 
such as to reflect upon another defense now to be referred to. 

The insurance company contended that the policy was by mutual agreement and 
consent canceled and surrendered before the fire. This defensé was held to be good 
under the facts. While the petition to rehear challenges the correctness of the court’s 
conclusions in this respect it is not really based upon that ground. It could not well 
be so placed, since it presents nothing whatever new to entitle the complainant to 
have the court review its conclusions on that point, the court being entirely satis- 
fied therewith. 

{1, 2] The real ground pressed upon the court for a rehearing is the contention 
made by the complainant that the defendant is estopped from insisting upon the can- 
cellation of the policy because some 20 days after the fire the local agent of the com- 
pany, who had delivered the policy, accepted from the insured the payment of the 
premium, which when the policy was delivered, had been merely charged by the local 
agent on his books against the insured, and it was not returned to the insured until 
after suit was brought some months later. 

A brief review of this question will show the reasons for the holding that the 
facts do not work an estoppel, and why the argument now made in the petition fails 
to convince us of error therein. 

It is fundamental in the doctrife of equitable estoppel that before one can be 
denied his rights not only must his conduct be inconsistent therewith, but the party 
invoking it must have been injured thereby. Here we have a case in which at the 
time of the loss there existed no contractual relations between the parties; the prop- 
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erty originally insured had been destroyed, there was no obligation upon the insur- 
ance company to pay for the loss, and this condition continued for 20 days after the 
property was destroyed before anything was done by the company, which it is now 
contended operated as an estoppel. The action of the local agent in accepting pay- 
ment of the premium at the time he did could not possibly have induced the com- 
plainant to do anything, nor did he do anything after that time, to have placed him- 
self in a better situation than he was in when the fire occurred. If the conduct of 
the complainant now relied upon had taken place before the fire, and by reason 
thereof it had been unable to procure other insurance, the reasons of the contention 
would obtain. But, the rights of the parties being fixed, nothing less than conduct 
tantamount to a new contract could avail the complainant. 

The doctrine of estoppel as applicable to a situation such as is pressed here is 
aptly stated in 10 R. C. L. p. 697: 


“The final element of an ecgiitable estoppel is that the person claiming it must 
have been misled into such action that he will suffer injury if the estoppel is not 
declared. That is, the person setting up the estoppel must have been induced to alter 
his position in such a way that he will be injured if the other person is not held to 
the representation or attitude on which the estoppel is predicated: Furthermore, an 
equitable estoppel cannot arise except when justice to the rights of others demands. 
It was never intended to work a positive gain to a party. Its whole office is to pro- 
tect him from a loss, which, but for the estoppel, he could not escape. Consequently 
the estoppel should be limited to what may be necessary to put the parties in the 
same relative position which they would have occupied if the predicate of the estop- 
pel had never existed.” 


It is urged by the complainant that its case must be ruled by that of Insurance 
Co. v. Fallow, 110 Tenn. 734, 77 S. W. 940, and that the case establishes the error 
of our conclusions. The opinion in that case particularly relied upon is as follows: 


“It has also been held that, even though an agent of the company had no au- 
thority to bind it by receiving payment of a premium after it was due, yet the com- 
pany might receive payment at any time, and, if they received the amount of the 
premium from the agent after it was due, they were bound to inform themselves 
of the time when it had been paid to him, and by receiving it from him without in- 
quiry they waived the right to insist on the delay in the payment as a ground of 
= of the policy. Hodson v. Guardian L. Ins. Co., 97 Mass. 144, 93 Am. Dec. 

The correctness of the proposition quoted cannot be questioned, especially as 
applied to the facts of that case. The policy which was involved in that case, an ac- 
cident policy, provided: 

“There shall be no insurance unless the premium is actually paid.” 

The last premium had not been paid when the injury occurred; it was due on 
the 18th, and the injury occurred on the 23d. There was a custom and practice be- 
tween the insured and the company for the agent to call for the premium. The in- 
sured relied upon this custom implicitly and always reserved the premiums until 
called for. It was held that forfeiture was waived under the well-settled rule of 
law that forfeiture cannot be insisted upon for nonpayment of premiums when due, 
when by the course of dealings between the parties the assured has been led to be- 
lieve that it will not be invoked. This is upon the plainest principles of estoppel. 
The company sought to avoid the application of this doctrine, because it was shown 
that there was no custom for the agent to collect the past-due premiums after any 
loss had occurred. Upon this contention the court said: 

“But, under the facts stated, we do not think this is a material consideration. 
The agreement and the course of business under which the assured and the company, 
through its general agent, were acting, were made and entered upon before the as- 
sured fell in arrears. He was authorized to rely upon them, and did rely upon them. 
But for this agreement, and settled course of business thereunder, he would no 
doubt have paid his premium when due, and would not have fallen in arrears at all. 
To allow the company to repudiate the action of its agent in collecting the premium 
under these circumstances, and to escape the payment of the loss, would be to sanc- 
tion a fraud. We think the facts stated make out an estoppel upon the company.” 

The effect of this holding is that the policy was in full force and had not been 
forfeited when the liability occurred, and to permit the company to escape in the 
face of the custom prevailing would be a fraud, since but for the custom the insured 
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would have paid his premium when due—a precaution he was induced by the com- 
pany’s agent to omit. 

Another case pressed upon the court as being contrary to the court’s conclu- 
sions is that of Phoenix Insurance Co. v. Tomlinson, 125 Ind. 84, 25 N. E. 126, 9 
L. R. A. 317, 21 Am. St. Rep. 203, a case cited by this court in the Fallow Case. 
The policy sued on there contained the provision: 

“In case the assured fails to pay the premium note or order at the time specified, 
then this policy shall cease to be in force, and remain null and void during the time 
said note or order remains unpaid after its maturity, and no_ legal 
action on the part of this company to enforce payment shall be construed as reviving 
the policy. The payment of the premium, however, revives the policy and makes 
it good for the balance of its term.” 

When the premium note became due the assured did not pay it, but after ma- 
turity and before loss the insurance company sued on the note and obtained judg- 
ment which was stayed. Upon the expiration of the stay and after loss an execu- 
tion was procured and issued, and that was paid by the insured. The company con- 
tended that it was not precluded, by having accepted payment of the judgment ren- 
dered in its favor for the premium, from insisting that the policy was forfeited and 
not in force during the time the premium was actually unpaid. On the other side, 
it was claimed that the conduct of the insurance company operated as a waiver of 
the right to declare forfeiture. The court, in accord with the well-established rule 
that forfeitures are not favored, held that the acceptance of the payment of the 
judgment based on the premium, even after loss, waived the forfeiture. Under the 
contract of insurance the policy could be at any time put in full force, and the ob- 
ligation to pay the loss was restored by the payment of the premium. The court in 
that case distinguished such a case from the rule applicable where there was no pol- 
icy at all, or one that had become lifeless. The acceptance of the premium was but 
an affirmance of its validity, and that it was in force from the time it issued. The 
court said: 

“In such a case there is no interregnum in which there was a lifeless policy, 
for the policy is continuous in its nature and effect, and the premium covers the 
risk as an entirety.” 

If the policy had been canceled and was without life, so that in order to be 
binding it would have to be revived, as is the instant case, quite a different rule 
would apply, as is clearly recognized by the court in that case. This is apparent from 
the following language of the court: 

“We cannot perceive any valid ground upon which it can be held that an insur- 
ance company may accept payment of the entire premium after a loss has occurred, 
and yet escape payment of the loss. By accepting payment it affirmed the validity 
of the policy and tacitly asserted that the policy was in force from the time it was 
executed. In such a case there is no interregnum in which there was a lifeless pol- 
icy, for the policy is continuous in its nature and effect, and the premium coyers 
the risk as an entirety. It would do violence to the intention of the parties and the 
language of their contract to declare, as the appellants seek to have us do, that the 
payment simply revived the policy. It cannot be justly affirmed that the parties 
meant to revive a policy in a case where, as here, the act which revived it was per- 
formed after the loss occurred. The reasonable effect to be attributed to such an 
act is that the parties meant that the affrmance of the contract should relate back 
to the execution of the policy. 

“Tn our judgment, acceptance of the premiuum after the loss has occurred is a 
waiver of the right to declare a forfeiture of the policy, and not a mere act of re- 
vivor. It is not reasonable to assume that the parties meant to do no more than re- 
vive the policy and give it force from the time of the acceptance of payment, since, 
as the loss had already occurred, the insured could acquire no benefit from the re- 
vived policy. The only rule which would yield him benefit and give him a consider- 
ation for his money is that which we adopt. 

“It is a principle of wide sweep that forfeitures are not favored, and within the 
spirit of this principle such cases as this clearly fall. To treat the acceptance of 
the premium as merely reviving the contract is in effect to adjudge a forfeiture, 
for, in the event that we should adopt the views of the appellant, the result would 
be the same as to adjudge the policy forfeited. This is clear when it is brought to 
mind that if the policy is held to be lifeless from the time of default in payment un- 
til after the loss it must also be held that the insured cannot recover anything upon 
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his contract. A construction of the conduct of the parties which will practically 
produce the same result as a declaration of forfeiture is one which it is the duty of 
the courts to avoid if it can reasonably be done. It is clear that this construction 
may be reasonably avoided; it is, indeed, quite clear that such a construction as that 
for which the appellant contends would be against reason and justice.” 

The case just referred to is in line with our case of Fallow, supra, the prin- 
ciple of which is that, the policy itself being in force, and subject merely to forfei- 
ture for nonpayment of premium, the company will not hold to declare forfeiture 
if it accepts the premium. The cases are not to be likened to the case at bar, since 
here the policy did not stand merely in a situation to be forfeited, but, to be put in 
force, had to be revived or renewed. In the cases referred to there still existed a 
contractual relationship between the parties, whereas in the case at bar this relation- 
ship had ended entirely. We are not dealing with a case in which the loss occur- 
red after reception of the payment with a knowledge of breach of insurance con- 
tract affording grounds for forfeiture; it is not a case falling within the rule stated 
in 19 Cyc. p. 796, to the effect: 

“Inasmuch as the acceptance of a premium with full knowledge of a right and 
intention to assert a forfeiture of a policy for a prior or existing breach of condi- 
tion would be a fraud upon the insured, the principle is well settled that, if the in- 
surer, being cognizant of a right to declare a forfeiture, demands or accepts a pre- 
mium not already earned and due to it prior to breach, it has elected to treat the 
policy as valid and subsisting, and the forfeiture is waived.” , 

See Taylor v. Fire Ins. Co., 140 Tenn. 152, 203 S. Wi. 830. 

In such cases the receipt of payment is wholly inconsistent with a forfeiture, 
and evidence a waiver of the right to declare a forfeiture, the reason stated by the 
court in the Taylor Case being: 

“Tf the policy is subject to be voided, the insured has a right to know how the 
insuring company will treat it, so that he may protect himself by way of insurance 
in some other company on the same property in case forfeiture is declared. When 
the insurer, with knowledge of the breach, demands such payment, that carries as- 
surance to the insured that the policy is in force. When loss follows, the insurer 
will therefore be deemed to have waived its right to declare a forfeiture.” 

Even a demand for the payment of the premium after loss will not operate to 
waive a forfeiture, neither will the acceptance of the payment of the premium where 
there is no possibility that the assured can be misled to his harm, or placed in a posi- 
tion less advantageous than it previously had, and for a greater reason as the policy 
itself had been canceled and surrendered and no contractual relations existed between 
the parties. 

In the Taylor Case, after the property had been destroyed by fire, the insurer 
wrote the plaintiff that his note for the premium was past due; later on, the insurer 
wrote another letter asking the insured to make remittance of the premium, saying 
that on failure the company would be compelled to put the plaintiff’s note out for 
collection. In an action on the policy the insurance company sought to avoid lia- 
bility upon the ground that contrary to a provision of the policy the plaintiff had 
procured additional insurance in another company without its consent. The plaintiff 
contended that the conduct of the insurance company above stated waived its right 
to insist upon a forfeiture. The same reasons were urged in that case as are now 
pressed upon the court in this case. The Court of Civil Appeals has held the princi- 
ple which we quoted from 19 Cyc. to be applicable. The view of that court was 
overruled by this court in the language following: 

“If payment had been received by the company, it might be but fair to hold that 
the fact worked a waiver of the benefit of the clause stipulating against other in- 
surance. The insured would then be made to bear a burden which might give some 
substantial support to a waiver. 19 Cyc. 798; Scottish Union & N. Ins. Co. v. Wylie, 
110 Miss. 681, 70 South. 835. 

“But where a mere demand is made, it would be inequitable for the insured, 
who ignored it, to claim a waiver when the subject-matter of insurance, the dwell- 
ing house, no longer existed. The demand in this case was evidently inadvertent; in 
fact it related to a premium installment that could not keep effective a policy on a 
nonexisting dwelling. Plaintiff had not the remotest idea of paying the premium; 
nor could the company assume that he would. He was in no wavy embarrassed, 
burdened, or injured by the demand for payment; and he is not entitled to recover 
on the policy, as the circuit judge held. Elliott v. Lycoming, etc., Ins. Co., 66 Pa. 
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22,5 Am. Rep. 323; Rundell v. Anchor Fire Ins. Co. (Iowa) 101 N. W. 517; and 
note to Phoenix Ins. Co. v. Grove. 25 L. R. A. (N. S.) 3, where the annotator thus 
fermulates what we conceive to be the true rule: 


“Tt is manifest that the situation of the parties is different, where the insurer 
acquires knowledge after loss of a breach of the policy occurring before loss, than 
it is where notice reaches him before loss. Aside from the requirements in respect 
to proofs of loss, the contract has fulfilled its purpose when the event which it 
provides against has happened. The rights of the parties are then fixed. There is 
no possibility that the insured can be misled to his harm by silence or nonaction of 
the company as to any breach of the policy which occurred before loss. The com- 
pany, of course, may pay if it wishes, but if it fails to let the insured know what it 
intends to do, the latter cannot be injured, for, after loss, it is too late for him to 
get other insurance. Therefore it would seem to be the logical result of this situa- 
tion, not only that mere silence or nonaction on the part of the company will not 
affect its rights, but that any direct act in the nature of waiver * * * must have 
put the insurer to some disadvantage, or caused him some expense, before it can be 
made liable.” 

The same thing was decided by this court in Johnson v. Insurance Co., 119 
Tenn. 617, 107 S. W. 688, in which the distinction between the case at bar and the 
contention made by the complainant is clearly pointed out, and with good reason. 
There is an essential difference between waiver of a right to declare forfeiture and 
estoppel to deny the existence of any such rights; the former does not render the 
contract: void, whereas in the other case no contract whatever existed between the 
parties. In the Johnson Case, supra, a fire insurance policy had been suspended 
when the fire occurred. Special notice had been given to the insured prior to the 
fire that the policy had been suspended and the payment of the premium was nec- 
essary to reinstate the policy: 


“Tt is insisted for the defendant that in view of the notices above copied, one, 
issued before maturity of the installment, warning the insured that in case of a fail- 
ure to pay at maturity, the insurance would be suspended, and so remain during the 
delinquency, and the other, issued after the installment had become due, notifying 
him that by reason of nonpayment the insurance was then suspended, and that he 
would have no protection so long as the premium remained due and unpaid, he could 
not have been misled by indulgence into believing that the policy would not be sus- 
pended by failure to pay and would not remain in suspension so long as that failure 
should continue. 

“This seems to us the correct view of the matter. Opposed to this is only the 
single circumstance that, when installments had been paid after maturity during the 
two previous years, no formal receipt was issued from the office at Chicago contain- 
ing a notice that the insurance was by such payment reinstated. The only inter- 
pretation of this fact that seems to us reasonable is that the company and the insured 
mutually elected to treat the payment itself as a reinstatement ‘of the policy.” 


In the Johnson Case the insured paid the premium which was in default after the 
fire had occurred, and, when this circumstance was ascertained, the fact not being 
known to the clerk to whom it was paid, the money was returned, so it was held 
that there was no obligation upon the part of the company to accept the premium, 
and, since it became suspended and was in that condition when the fire occurred, “the 
payment thereafter, under the circumstances stated, did not revive the policy.” 
Evidently, the court had in mind the fact that the policy was not merely subject to 
forfeiture, but that it had been actually suspended, when it said: 


“There is a wide distinction between the present case and Life Insurance Co. v. 
Fallow,” and, “of course, * * * there could be no reinstatement by payment 
after the subject-matter of the policy, the property, had been destroyed by fire, since 
there could be nothing upon which the policy could operate.” 


It seems perfectly plain that the ruling in the Fallow Case has no application to 
the case where the parties had agreed upon the cancellation of the policy and it stood 
without life just as if it had never been issued when the property had been de- 
stroyed, such as the instant case undoubtedly is, and must be governed by the gen- 
eral principle of estoppel to which we have referred and applied as indicated in the 
Johnson Case. 

The view expressed is confirmed by the decision of the court of Appeals of 
Kentucky in the case of Hopkins v. Phoenix Fire Insurance Co., 200 Ky. 365, 254 S. 
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W. 1041. The question presented and decided in that case will appear from extract 
which we quote from the opinion, to wit: 

“But it is contended that the writing of the policy by the agent’s stenographer, 
whom it is alleged had knowledge of the fire, on Monday, the next day, and the mail- 
of it to plaintiffs was an acceptance of the risk and obligated defendant to pay the 
insurance. Answering that contention it may be first said that it is extremely doubt- 
ful, in the absence of facts showing otherwise, if the stenographer (who at best 
was only a subagent appointed by Eastham, the agent), could bind the defendant in 
any such transaction; but, waiving that question and assuming for the purposes of 
this opinion only that the stenographer’s authority was equal to that of Eastham, 
the agent, and determining the question on the theory that the latter himself prepared 
and mailed the policy after knowledge of the fire, we are then convinced that de 
fendant is not liable, upon the ground that its agent had no authority to bind his 
principal by attempting to insure property already destroyed. The very nature of an 
insurance contract is to indemnify the insurer against risk, and when there is no 
longer any risk, and the fact known to both parties, the very purpose of the contract 
is destroyed, and it might be that such a contract would be against public policy. 
But, whether so or not, it seems to be a well-settled legal principle that an insurance 
agent, though he have authority to sign and deliver policies, cannot bind his principal 
in an attempt to assume a risk which has already become nonexistent. Joyce on In- 
surance, vol. 1, § 106; People v. Dimick, 107 N. Y. 13, 14 N. E. 178; Waterloo 
Lumber Co. v. Des Moines Ins. Co., 158 Iowa, 563, 138 N. W. 504, 51 L. R. A. (N. 
S.) 539, on page 544; Clark v. Insurance Co. of North America, 89 Me. 26, 35 Atl. 
1008, 35 L. R. A. (Me.) 276; Stebbens v. Lancashire Ins. Co., 60 N. H. 65; Mead 
v. Phoenix Ins. Co., 158 Mass. 124, 32 N. E. 945; Kerr v. Ins. Co., 117 Fed. 442, 54 
C. C. A. 616; Clement's Fire Insurance, vol. 1, p. 455; Gauntlett v. Sea Ins. Co., 127 
Mich. 504, 86 N. W. 1047; Bentley v. Columbia Ins. Co., 17 N. Y. 421; and 19 Cyc. 
592, in which latter citation the general rule is thus broadly stated: 

“*An agent has no authority to bind his company for insurance of property 
which to his knowledge has already been destroyed.’ 

“The reasoning underlying that rule is not only sound, but it is in perfect har- 
mony with the universally accepted doctrine of the law of agency, to the effect that 
the principal is not bound by the unauthorized and fraudulent acts of his agent, which 
are participated in by the other party to the contract. In this case the policy itself 
had to be accepted before becoming obligatory, which, under the admitted facts, was 
not done till after the fire. 

“Neither may the transaction by the stenographer on Monday be treated as a 
ratification of what occurred on Sunday before, for the obvious reason that the 
ratification by the agent after knowledge of the fire is as much forbidden as his 
right to originally insure the property after such knowledge. In some of the cases 
last cited, and others might be, the question of the agent’s right to ratify a prior 
imperfect transaction after knowledge of the fire was involved, and his right to 
make the ratification was measured by the same limitations of his authority to make 
the contract in the original instance with the same knowledge.” 

There is nothing in the circumstances in the case at bar which could possibly 
operate to make a new contract, or to reinstate an old policy which had been can- 
celed. It is quite true that the acceptance of the premium by the local agent of the 
Insurance Company after the fire was not done under the same circumstance as ap- 
peared in the Johnson Case, but it does not follow that different circumstances would 
bring the case within the principle of the Fallow Case. Confessedly, the circum- 
stances must have been of such character as to afford some consideration for the re- 
instatement of the policy or in some way to have brought about a prejudice to the 
enn either of his rights or in the assertion thereof which he otherwise would 
have had. 

The policy had been issued by the local agent on November 11, 1920. Notice by 
the agent to the company of the issuance of the policy conveyed the information that 
a policy on this same property, issued by another company, had been ordered can- 
celed by that company after the inspection of the property by one of its agents, and 
making the request: “If you do not care to go on the risk, advise me immediately 
and policy will not be placed.” The extra hazards of the risk, as well as the fact 
that a former policy had been canceled after inspection, was well known to the in- 
sured’s agent. Upon receipt by the local agent of the company of notice to cancel 
the policy immediately, which notice was sent by telegram and confirmed by letter, 
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the local agent immediately negotiated with the agent of the complainant for the 
cancellation of the policy. The cancellation of the policy immediately resulted, and. 
it stood without any force or effect whatever; the question of the payment or non- 
payment of the premium did not enter into consideration at all; the agreement to 
cancel it was not based upon the nonpayment of the premium, because, so far as 
the company itself and the complainant were concerned, the premium had been paid 
and the policy was in full force and not subject to forfeiture for nonpayment of 
premium; it was canceled because both parties recognized the extra hazards of the 
risk, and its cancellation was consented to and complainant afforded time and op- 
portunity to secure other insurance, which he did. The insurance company had 
charged the local agent with the premium; it carried itself no charge against the 
insured; the local agent had assumed responsibility for the payment of the premium 
and was looking to the insured to pay him. The company had no further dealings 
with the complainant with respect to the collection of the premium. It might well 
assume that the local agent would either return the premium to the insured, or, if 
credit had been extended, cancel the charge. At any rate, matters stood in that situ- 
ation until December 11, 1920, when the complainant, after advising with his attor- 
ney, paid the amount of the premium to the local agent. This was some 25 days 
after the policy had been canceled, a fact which the complainant well knew, and 20 
days after the fire. Although the proof is not deemed sufficient to establish an un- 
derstanding or collusive agreement between the complainant and the local agent to 
revive the policy by bringing about the state of facts that would estop the company, 
it is quite manifest that the complainant was making a studied effort to accomplish 
this result, and the company’s local agent was evidently perfectly willing that that 
result might be brought about. Although the local agent collected the premium 
from the complainant on December 11th, he did not remit the amount thereof to the 
company until some days later. The company did receive this remittance from the 
agent, and it did not return the same to the agent, nor did the agent return it to the 
complainant until this suit had been brought. It appears that the insurance com- 
pany has an accounting department separate from its agency department. The ac- 
counting department handled the accounts of the agents, the agents being charged 
with premiums on policies reported, but had no dealings directly with the holders of 
policies, looking alone to the agents for the payment of the premiums collected by 
him, as much so when the agent did not collect cash as when he did. 

While we do not hold that the company is not bound by knowledge which either 
of the departments might have, these circumstances may be looked to in ascertaining 
the good faith of the company, whether there was any element of fraud upon their 
part, or whether any of their conduct may be considered as in any way influencing 
the complainant’s rights. While the local agent, of course, knew of the fire when he 
received the payment from the complainant, the company did not know the arrange- 
ment between the local agent and the complainant with respect to the premium or 
the circumstances under which the premium had been paid to the local agent; the 
accounting department merely knew that the local agent had remitted for this parti- 
cular premium, and that was some 10 or 12 days after the agent had been charged 
with the premium. Of course, the company having received the premium, and the 
local agent not having returned it, it would be liable to replace the premium, which 
it did finally do. But the company is not to be charged even with the delay which 
occurred in this case, for the reason that when the company received the remittance 
from the agent, or soon thereafter, it ascertained the fact that the complainant was 
making a contention that it had not agreed to a cancellation of the policy. Although, 
as we found, the complainant had consented to the cancellation’ of the policy, the 
company was entitled to make a full and thorough investigation of the complainant’s 
claim in this regard. The complainant cannot be heard to say that the insurance 
company was not entitled to investigate and to decide upon its investigation what it 
would do merely because the company knew the policy had been canceled, while the 
complainant himself was earnestly insisting at this time that the policy had not been 
canceled and that the company was liable therefor. In view of this position of the 
complainant, the insurance company cannot be estopped merely because it did not 
immediately return the premium. The company had the right, if the circumstances 
proved to be doubtful, or even though they may have themselves taken a different 
view of it, to treat the policy as being in force, and pay the loss. Furthermore, it 
does not appear that the company was advised that the premuim had been paid to 
the local agent after the fire, but that is of itself not material. These facts do not 
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operate to bring the case within the principle of estoppel. The case must be gov- 
erned by the principles and upon the authorities to which we have referred in the 
course of this memorandum, with the result that the petition to rehear must be de- 
nied. 
<< -- 
JAEGER et at. v. FARMERS’ MUTUAL TOWN FIRE INS. CO. 
(Supreme Court of Wisconsin. March 11], 1924.) 
197 Northwestern Reporter, 719. 


1. INSURANCE—FINDING THAT ALTERATION OF INSURED BUILDING 
DID NOT INCREASE FIRE HAZARD SO AS TO AVOID POLICY NOT 
DISTURBED. 

Where insured removed a concrete floor and excavated under the foundation of 
a building, and temporary supports had been placed under the foundations, and con- 
crete had been poured into the places from which the earth had been removed, held 
that a finding that insured made no change or alteration in the building which in- 
creased the fire hazard will not be disturbed. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE — CHANGE IN WALLS OF INSURED BUILDING HELD 
NOT TO RELIEVE INSURER OF LIABILITY. 

Changes in the walls of a building did not relieve the insurance company from 
liability under a policy prohibiting changes in fire and division walls, where the 
policy did not define a fire or division wall, and the walls were not of the character 
so designated by the Industrial Commission under authority of St. 1923, § 101.10(5). 

(For other cases, see Insurance, Dec. Dig. § 318.) 

3. INSURANCE— PROVISION AS TO REPAIRS EXTENDING BEYOND 
15-DAY PERIOD HELD SUSPENDED BY PERMITS. 

Permits by insurer for repairs and alterations in the insured building, which 
contained no express limitation as to the time for making such alterations, nor any 
clause of forteiture, held-to suspend a clause forfeiting the policy if repairs extended 
beyond 15 days 

(For other cases, see Insurance, Dec. Dig. § 387.) 

4. INSURANCE—CONTRACT CONSTRUED AGAINST INSURER WHERE 
FORFEITURE INVOLVED. 

In the construction of insurance contracts, they are to be most strongly con- 
strued against insurer and in favor of insured, especially where a forfeiture is in- 
volved. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE—- FAILURE OF INSURED TO MENTION HOUSING OF 
AUTO IN APPLICATION FOR INSURANCE HELD NOT TO AVOID 
POLICY. 

Where insured failed to mention in his application for insurance that he kept an 
auto in a shed next to his house, it was insufficient to forfeit the policy, where the 
car had been dismantled and not used for several months and contained no gasoline, 
and the agent knew that the shed was used as a garage. 

(For other cases, see Insurance, Dec. Dig. § 278.) 


Appeal from Circuit Court, Rusk County; James Wickham, Judge. 

Action by Paul A. Jaeger and Roy Prindle against the Farmers’ Mutual Town 
Fire Insurance Company. Judgment for plaintiffs, defendant appeals. Affirmed. 

Plaintiffs sued to recover on two policies of fire insurance, one for $3,500 cov- 
ering a building used as a residence and cheese factory, and the other for $1,000, 
covering furniture and apparatus used in the factory. The property was destroyed 
by fire on May 28, 1921. Jeager sues as owner and Prindle as mortgagee. 

The defendant company refused to pay the loss, and alleged that plaintiff Jaeger 
was responsible for the fire, and that it did not occur without negligence; that 
without the knowledge and consent of defendant plaintiff employed mechanics, who 
were at work altering the premises beyond a period of 15 days, and at the time that 
the fire occurred; that plaintiff made alterations on the premises whereby he changed 
a division or fire wall, and removed and replaced a floor structure and wall, which 
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alterations were in progress at the time of the fire; and that plaintiff housed an 
automobile in a shed attached to the factory prior to and at the time of the fire 
without the consent of the defendant. 

The lower floor or basement of the building was used as a cheese factory. After 
the policies of insurance were issued, plaintiff planned to lower the concrete floor in 
a room at one end of the factory. To do this it was necessary to remove a concrete 
floor and excavate under the foundation walls. When the fire occurred, most of the 
floor had been removed, and a part of the excavating under the walls had been fin- 
ished. Temporary supports had been placed under the foundations, and concrete had 
been poured into the places from which the earth had been removed, except under a 
portion of one wall. 

A brick chimney extended from the factory through the upper story. The chim- 
ney rested upon supports, which in turn rested upon the foundation of a partition. 
wall which plaintiff had undermined and built up with concrete. During the fire, or 
immediately after, the chimney and this partition wall fell down. 

A cook stove in the upper floor of the building was connected with the chimney. 
Plaintiff testified that he and his wife left their home in the early part of the even- 
ing; that when they left a small fire of chips and wood was burning in the stove; 
and that when they returned, the building was in flames. , 

At the time of the fire there was an automobile in a shed on one side of the 
factory. Plaintiff testified that the automobile was there when the policies were 
issued, and that it was known by the defendant’s agent to be there; that immediately 
after the automobile had been put into the shed the wheels were removed, and also- 
the gas from the tank, and the car had never been in use. 

The policies sued on contained a provision that “unless otherwise provided by 
agreement, in writing, attached hereto, this company shall not be liable for loss or 
damage occurring (c) while mechanics are employed in the building, altering or re- 
pairing the described premises beyond a period of 15 days.” 

The following permits were attached to the policy: 

“(1) To construct ordinary outbuildings. Permission to make alterations, re- 
pairs and additions to any buildings herein described and the insurance, if any, on: 
such item is hereby extended and made to cover such repairs and improvements, sub- 
ject to the conditions of this policy.” 

“(2) Permission granted for mechanics to make alterations, improvements and 
repairs, and to construct attached and communicating additions and sheds (which 
do not change a division wall or fire wall) to any building herein described, and the- 
insurance, if any hereunder, on any such building is hereby made to cover such al- 
terations, improvements, repairs, attached and communicating additions and sheds, in- 
cluding building materials and supplies therefor, while contained therein or on the 
premises immediately adjacent thereto, but any change in a division wall or fire wall, 
the removing or replacing of a floor structure or wall, or the construction of addi- 
tional stories to any building herein described, shall not be permitted or covered by 
this policy unless specifically included by indorsement attached thereto.” 

The jury found that the plaintiff did not make any change or alteration in the 
building after the policies were issued which increased the fire hazard, and that at 
the time of the fire mechanics were employed in altering and repairing the building 
beyond a period of 15 days. 

Judgment was ordered for plaintiffs in the sum of $4,728 and costs. 


Carow & Goodsitt, of Ladysmith, for appellant. 
Thomas & Fisher, of Ladysmith, for respondents. 


Jones, J. (after stating the facts as above). [1] Appellant's counsel argue that 
the finding of the jury that plaintiff made no change or alteration in the building which 
increased the fire hazard should have been set aside. In Kircher v. Milwaukee Me- 
chanics’ Mut. Ins. Co., 74 Wis. 470, 43 N. W. 487, 5 L. R. .A. 779, the policy was 
on a dwelling house to be occupied by tenants. The policy provided that: 

“* * * Tt should be wholly void if the premises should at any time be oc- 
cupied or used, in whole or in part, for any purpose, whether manufacturing or 
otherwise, different from that set forth in the application or policy, or if the risk 
should be increased by means within the control of the assured. The tenants used: 
the second story of the house for shaving hoops for a period of one week, but such. 
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use ceased three days before the fire, and the jury found that it did not materially 
increase the risk. Held that there was no substantial breach of the condition.” 

It was held that this clause was a continuing warranty, and that a substantial 
breach of it would avoid the policy, even though the transaction in no way con- 
tributed to the loss, but that to prevent such forfeiture the contract should be con- 
strued strongly against the insurer and as favorably for the insured as its terms 
would reasonably permit. It was also held that the jury were not concluded on the 
question whether the hazard was increased by the testimony of men skilled in the 
business of insurance. 

In the present case expert testimony was received in behalf of defendant, but 
the question was fairly submitted to the jury, and, although there might be differ- 
ences of opinion on the subject, we see no good reason for reversing this finding. 
Kircher v. Milwaukee Mechanics’ Mut. Ins. Co,, 74 Wis. 470, 43 N. W. 487, 5 L. 
R. A. 779; Siemers v. Meeme Mut. Home Ins. Co., 143 Wis. 114, 126 N. W. 669, 
139 Am. St. Rep. 1083. 

It is the next contention that defendant is not liable, because mechancis were em- 
ployed in the building beyond a period of 15 days during the life of the policy. The 
jury found that mechanics were so employed, and there is no ground for reversing 
that finding. 

[2] It is argued that the repairs and changes as division walls, fire walls, ‘and 
the concrete floor relieved the company from liability under the terms of the policy, 
and were not authorized by either of the permits. The policy does not define fire 
walls or division walls. By section 101.10(5), Stats., the Industrial Commission is 
given power “to ascertain fix and order such reasonable standards, rules or regula- 
tions for the construction, repair and maintenance of places of employment and 
public buildings, as shall render them safe.” 

Pursuant to this authority the Commission in their building code, order No. 
5108, have defined a standard fire wall as follows: 

“A standard fire wall shall be built of brick or concrete not less than twelve 
inches in solid thickness, or of reinforced concrete not less than six inches thick. 
Every standard fire wall shall extend either from the foundation or from a fireproof 
floor to a fireproof ceiling; or, if the roof is not fireproof, such wall shall extend 
at least three feet above the highest adjoining roof line of the same building, and 
shall be capped with stone, tile, or other indestructible material. Every opening in 
a standard fireproof wall shall be closed with a standard fire door or a fixed standard 
fire window,” 

—and have defined a division wall as follows: 

“Where a dividing wall is required in any building, such wall shall be of solid 
incombustible fire-resisting material of the same thickness as required for inclosing 
walls; and shall be continuous from the foundation to the roof in a fireproof build- 
ing, or to three feet above the roof in a nonfireproof building. Each opening in a 
division wall shall have a standard fire door on each side of the wall.” Order 5202, 
Building Code. 

According to the testimony the walls were not of this character. In the absence 
of any other definition we consider that the trial court was justified in holding that 
repairs and alterations were not made in the walls contrary to the terms of the pol- 
icy. 

[3, 4] This leaves the question whether the alterations and repairs in the con- 
crete floor caused a forfeiture. The 15-day clause is the only one in the policy 
which restricts the right to make the alterations and repairs. But for that clause 
any changes might have been made which did not increase the hazard. It thus be- 
comes necessary to inquire what was the object and what the effect of the two per- 
mits which were attached. 

Defendant’s counsel argues that the first permit given in the statement of facts 
is controlled by the heading, and relates only to outbuildings, but its language is 
broad and not so restricted, and no outbuildings seem to have been insured. Neither 
permit contains any express limitation as to the time for making alterations and re- 
pairs, and neither contains any clause of forfeiture. The 15-day clause was by its 
very terms subject to modification by agreement in writing added to the policy. 

The permits seem to have little meaning, unless they conferred privileges as to 
making changes not conferred by the policy. In a careful opinion the trial court 
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came to the conclusion that the 15-day clause was suspended by the permits, and 
that the insurance at the time of the fire was neither forfeited nor suspended. It 
is ably argued by counsel for defendant that the permits gave no additional powers 
or privileges. But in our opinion there is such doubt on this subject that the ordi- 
nary rule for the construction of insurance contracts may be applied; that is, they 
are to be most strongly construed against the insurer and in favor of the insured, 
especially where a forfeiture is involved. Morse v. Buffalo F. Ins. Co., 30 Wis. 534, 
1 Am. Rep. 587; Hammel v. Queens Ins. Co., 54 Wis. 72, 11 N. W. 349, 41 Am. 
; Kircher v. Milwaukee Mechanics’ Mut. Ins. Co., 74 Wis. 470, 43 N. W. 
A. 779; Patterson v. Natural Premium Mut. L. Ins. Co., 100 Wis. 118, 
75 N. W. 980, 42 L. R. A. 253, 69 Am. St. Rep. 899; Siemers v. Meeme Mut. Home 
Protection Ins. Co., 143 Wis. 114, 126 N. W. 669, 139 Am. St. Rep. 1083; Fehrer v. 
Midland Cas. Co., 179 Wis. 431, 190 N. W. 910. 

The application contains the following: 

“Automobile Permit. Permission to house one automobile in barn or other 
outbuilding, provided the part of the building in which the automobile is stored has 
only an earth, concrete or other incombustible floor.” 

[5] It is further contended that the failuré to mention the automobile and hous- 
ing it without permission avoided the policies, and that the court should have sub- 
mitted a question to the jury on the subject. The car had not been in use for several 
months. It was partly dismantled, the wheels having been taken off, and contained 
no gasoline. When the application was made, the agent knew the facts, and that 
the shed was used as a garage. In Welch v. Fire Ass’n, 120 Wis. 456, 98 N. W. 227, 
this court, quoted from a former decision as follows: 

“* * * Tf, when the agent of an insurance company delivers a Policy of in- 
surance, he has knowledge of the facts as regards the subject of the insurance in- 
consistent with the terms of the policy, the assurer, by accepting the premium, is 
estopped from declaring the policy void, because the terms thereof were not so 
changed in writing as to conform to the facts.” Welch v. Fire Ass’n, 120 Wis. 456, 
441, 98 N. W. 227, 228. 

The same rule was declared in Gould v. Pennsylvania F. Ins. Co., 174 Wis. 422, 
183 N. W. 245. We do not think the objection well taken. 

Judgment affirmed. 


Vol. LXII. 
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ACCIDENT 


NORTH AMERICAN ACC. INS. CO. v. COCHRAN. (No. 10566.) 
(Supreme Court of Coiorado. Feb. 4, 1924.) 
223 Pacific Reporter, 28. 
1. INSURANCE—AMBIGUITY CONSTRUED IN FAVOR OF INSURED. 


Where there is ambiguity or inconsistency in the various clauses of an insur- 
ance policy the courts resolve the doubt or ambiguity against the insurer and for 
the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE — INSURED HELD ENTITLED TO RECOVER FIXED 

SUM IN POLICY WITHOUT EXERCISING OPTION. 

Where insurer’s obligation under certain clauses in an accident policy was to 
pay insured a specific sum upon happening of a contingency specified therein, held 
that, notwithtsanding another clause, providing for election by insured to receive 
a fixed sum and also weekly indemnity by giving written notice to the insurer. the 
insurer could recover the fixed sum on the happening of the contingency without 
exercising the option. ; 

(For other cases, see Insurance, Dec. Dig. § 53234, New, vol. 194 Key-No 
Series. ) 

Department 3. 

Error to District Court, Phillips County; H. E. Munson, Judge. 

Action by James D. Cochran against the North American Accident Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Lee, Loughridge & Healy, of Denver, for plaintiff in error. 
Allen & Webster and L. H. Drath. all of Denver, for defendant in error. 


CAMPBELL, J. Under an accident insurance policy. in the principal sum of $10,- 
000, issued to him by the defendant company, the plaintiff recovered $7,575 for in- 
juries sustained as the result of an accident gunshot wound of his foot which neces- 
sitated dismemberment above the ankle joint. The defendant does not deny liability, 
but says that it is not liable for the sum awarded under the schedule of injuries 
clause of the policy relied upon by paintiff, because, in the absence of an election 
by him of the indemnity thereby provided, which was not made, he is confined to the 
indemnity provided for in another. the weekly indemnity, clause. The decision de- 
pends upon the meaning of the following clauses and provisions of the insurance pol- 
icy. Under “Schedule of Injuries” we find this language: 

“The amounts stated in the following schedule of injuries are payable under 
this policy if issued for five thousand dollars, principal sum, proportionate amounts 
being payable if the policy is issued for a larger or smaller principal sum. 

“Dismemberment by actual separation at or above the ankle joint of * * * 

“One hand or one foot, $2,500.00.” 

In article 6.provision is made for additional benefits, without increase in the 
premium, if the same is paid annually in advance, to the extent, for the fifth year, 
of 50 per cent. to be added to the respective sums payable as provided in the fore- 
going schedule of injuries. In the policy is a further provision that the accumula- 
tion provisions of article 6 shall take effect as though the rolicy was dated Decem- 
ber 19, 1914, although its actual date was December 19, 1919. 

The parties are in accord that plaintiff would be entitled to a recovery of $7,- 
500 if these stated provisions of the policy govern and are the only ones bearing 
upon the issue. Unquestionably these three separate clauses or parts of the policy, 
taken together, constitute a direct, positive, unconditional promise to pay the sum 
of $7,500, upon the happening of the specific injury, and another provision contains 
a promise to pay $75 for a necessary surgical operation, dismemberment of the foot. 
But the defendant contends that the effect and operation of the foregoing provi- 
sions are qualified by article 4 of the policy, entitled “Optional Indemnity,” which 
reads: 

“Article. 4. Or, if the insured suffers total disability and if, during the period 
of said total disability and within two hundred weeks from the date of the accident, 
the insured suffers, as the direct result of the bodily injury causing the said total 
tlisability and independently and exclusively of all other causes, one of the injuries 
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defined in the schedule of injuries; or, if within ninety days from the date of the 
accident, irrespective of total disability, the insured suffers in like manner one of the 
said injuries—the insured may elect to receive the amount of indemnity set opposite 
said injury in the said schedule, together with the weekly indemnity for the period 
between the date of the accident and the date that the insured suffers the injury de- 
fined in the said schedule in lieu of all other indemnity under this policy except 
surgeon’s fees and hospital charges to which he may be entitled: Provided that 
written notice of his election is given to the company at its home office in Chicago, 
Illinois, within thirty days from the date that the insured suffers any injury defined 
in section 1 of the said schedule and within ten days from the date that the insured 
suffers any injury defined in section 2 of the said schedule; provided further that 
not more than one of the said amounts so named shall be payable under this article 
for bodily injuries resulting from one accident.” 

[1] The insurance policy is the contract of insurance of the parties. It is to be 
interpreted or construed the same as other contracts, and as a whole. It should have 
a reasonable, not a hypercritical or ingenious, construction intended or calculated to 
defeat the object for which it was made. Indemnity is the object sought by the in- 
sured, and the premiums provided for constitute the object which the insurer has in 
view. Another familiar rule is that a policy of insurance should be construed fa- 
vorably to the insured in case of doubt or ambiguity. It has been well said by a 
learned judge that this rule should not be permitted to have the effect of making a 
plain agreement ambiguous, and then to interpret it in favor of the insured. Where, 
however, there is doubt, ambiguity, or inconsistency, the courts quite uniformly say 
that, inasmuch as the insurer prepares these policies, with which the insured has 
nothing whatever to do, it is only reasonable and just to resolve the doubt or ambi- 
guity against the insurer and for the insured. Jennings v. Brotherhood Acc. Co., 
44 Colo. 68, 96 Pac. 982, 18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109. 

[2] Applying these familiar rules of construction, which have been enforced 
consistently by this court, we find that the schedule of injuries clause, and the ac- 
cumulation clauses of the agreement making the same take effect as though the pol- 
icy had been dated December 19, 1914, constitute a direct, positive, unconditional 
promise by the insurer to pay the insured, in the contingency specified. the sum of 
~e and another clause provides a fee of $75 surgeon’s fee for an operation on 
the foot. 

Article 4, concerning optional indemnity, if it applies to this case—barring 
waiver or estoppel—seems to provide that such a recovery can be had only in event 
that the plaintiff exercises the option to take a fixed sum instead, or in lieu, of all 
other indemnity, except surgeon’s fees and hospital charges, and gives the proper 
notice to the insurer. Article 4 is in apparent conflict with the other provisions 
recited; the former being conditional and subject to the exercise of an option, the 
latter being absolute and unconditional. 

First, we observe that article 4 is not applicable to the recovery sought here, as 
it contemplates, and includes, only those cases where recovery is sought, not merely 
for the sum fixed by the schedule of injuries and the accumulating provisions of the 
policy—which is the limit of recovery the plaintiff seeks—but also for the weekly 
indemnity in addition thereto, as provided for in another part of the policy, the 
right to which plaintiff disclaims. For this reason the plaintiff's recovery of the 
fixed or gross sum should not be defeated because he did not exercise the written 
option required by article 4. 

But, if the rights of the parties are to be determined by construing articles 4, 6, 
and the schedule of injuries together, each qualifying or modifying the other, then 
it is apparent that we have a case where different parts or clauses of the same pol- 
icy are inconsistent and in conflict. That being so, according to the usual rule fol- 
lowed in this state and by the courts generally, the construction favorable to the 
insured is adopted, even though a different construction favorable to the insurer 
might be reached. We are constrained to say, under the undisputed facts and as the 
result of our construction of these apparently conflicting provisions of the policy, 
that the plaintiff is entitled, without exercising the option given by article 4, to re- 
cover, as he did below, the fixed or gross sums provided for by the other clauses 
or articles of the policy for the injury which he sustained. In Pacific Mutual Life 
Ins. Co. v. Alsop (Ind.) 134 N. E. 290, the court said that, where language in one 
part of the policy favorable to the insured is in apparent conflict with language in 
another part favorable to the insurer, it merely creates an ambiguity which calls 
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for the application of the general rule prevailing in this country, that when the 
meaning is doubtful or ambigous, the contract must be given that construction which 
is most favorable to the insured. 

The parties have not cited, and we have not found, any decision on such pro- 
visions as are used in this policy. They differ as to the reason for the absence of 
any adjudication in point; the plaintiff intimating that hitherto no insurance com- 
pany has had the audacity to ask a court to relieve it from liability to pay the 
gross sum which the schedule of injuries declares shall be paid, the defendant sug- 
gesting that possibly no other company has in its policy similar provisions, and that 
no other insured has ever had the effrontery to claim the fixed sum without exercis- 
ing the option given to him. Unquestionably it is competent for an insurance com- 
pany to insert in an insurance contract reasonable conditions and exceptions, and 
thereby to qualify or limit recovery in a given case. It would not have been a dif- 
ficult task for the insurer to make it plain that the gross sum provided in the sched- 
ule of injuries should in no case be paid unless the insured exercises the option 
mentioned and gives written notice thereof to the insurer. It has not done so in this 
policy. These different provisions, to say the least, construed together, as they 
should be, make it doubtful as to what was intended. By its terms article 4, relat- 
ing to optional indemnity, applies only where the insured seeks to recover a fixed 
sum, and also weekly indemnity. That is not what the plaintiff is seeking here. He 
disclaimed the right to weekly indemnity when he’ based his cause of action upon 
the promises contained in the schedule of injuries, in connection with the other as- 
sociated clauses, which allowed him, for the injury he sustained, the gross sum 
which was awarded to him by the trial court. This optional indemnity, the sched- 
ule of injuries, and the accumulating clauses of the policy are not in close connec- 
tion, but are separated and found in different parts or pages of the printed policy. 
The applicant for the insurance might well have believed, when he read the sched- 
ule, and accumulating provisions, that he would be entitled to specific or gross sums 
without any election, if he suffered an injury described in the schedule We are 
satisfied that there was such uncertainty and ambiguity in the language which the 
insurer selected and placed in this policy that it requires us to give to the various 
clauses in question the construction most favorable to the plaintiff. Doing so, we 


hold that he has rightly based his right of recovery upon the indemnity provided 
in the schedule of injuries and other associated parts of the policy mentioned. An 
exercise of the option given in article 4 was unnecessary. 

The judgment is accordingly affirmed. 

Affirmed. 

Teller, C. J., and Sheafor, J., concur. 


we 


WEST v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 18187.) 
(St. Louis Court of Appeals. Missouri. Jan. 8, 1924.) 
258 Southwestern Reporter, 13. 
1. INSURANCE—VEXATIOUS REFUSAL TO PAY HELD FOR JURY. 

In an action on a sick and accident policy, reserving to insurer the right, which 
it would have in any event, to investigate the correctness of the claim, where no sug- 
gestion was made that defendant was prevented from investigating paintiff’s illness 
except that she would not consent to examination by defendant’s physician, and the 
evidence was conflicting as to whether her refusal to be so examined was unequivo- 
cal, or whether she merely insisted on her own physician being present at the ex- 
amination, the question as to whether a refusal to pay based solely on the refusal of 
plaintiff to submit to such examination was vexatious, was properly submitted to the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE—VEXATIOUS REFUSAL TO PAY IS FOR JURY, IF IN- 

FERABLE FROM EVIDENCE 

If, from all the evidence, facts, and circumstances in an action on a policy, the 
jury may infer a vexatious refusal to pay, the issue should be submitted to it. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Charles B. Rutledge, Judge. 
“Not to be officially published.” 
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Action by Sabra West against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Bounds E. Hamilton, of St. Louis, for appellant. 
Jno. B. Dempsey and R. G. Meigs, both of St. Louis, for respondent. 


Daugs, J. This is an action on a sick and accident policy of insurance for the 
recovery of $10 alleged to be due plaintiff from defendant under the policy. Suit was 
begun before a justice of the peace, where a statement was filed alleging that de- 
fendant vexatiously refused to pay plaintiff said sum of $10, and plaintiff also prayed 
10 per cent. penalty and a reasonable attorney fee. The case was tried on appeal in 
the circuit court of the city of St. Louis before a jury, where there was a verdict 
and judgment for plaintiff for $10, with $1 damages for vexatious refusal to pay 
and attorney’s fees in the sum of $100. Defendant has appealed. 

There is but one question presented in this appeal, and that is whether the court 
erred in submitting to the jury the question of vexatious refusal to pay the sum 
alleged to be due under the policy. 

Briefly, the facts are these: The defendant, a life and health insurance com- 
pany, for a weekly premium of 25 cents agreed in the policy of insurance to pay $75 
in the event of the death of the insured and $5 per week during her illness. Plaintiff 
claims and so tesitfied that for two weeks she was sick, and that she was treated by 
a physician, and that she complied with the policy in making proofs, giving proper 
certificate of her illness, but that the insurance company refused to pay such sick 
benefit. 

On the side of the defendant there was evidence that a physician of the company 
sought to ascertain the physical condition of the plaintiff by an examination, and that 
plaintiff refused to be examined by such company physician. The testimony of the 
plaintiff, squarely contradicting this testimony, is to the effect that a person from 
the insurance company presented himself to make an examination, and plaintiff, not 
knowing whether he was a physician or not refused to be examined by such person 
unless her own physician should be allowed to be present. Thus there is evidence for 
the plaintiff that she refused to be so examined only until her own physician could 
be called, and there is evidence on the part of defendant that her refusal was un- 
equivocal. 

It is contended by defendant that under provision 3 of the policy the company 
had the right to make its own examination of the physical condition of the plaintiff, 
and that it could do this through its own physician or by a physician designated by 
it. We have examined provision 3 of the policy, and so much as is pertinent here is 
as follows: 

“The company shall have the right at its option to make such investigation into 
matters upon which a claim may be based, or the subject thereof, as it may deem 
necessary in order to determine its liability hereunder.” 

[1] Observably this provision reserves a right to the company which it would 
have in any event. that is, to make an investigation of the correctness of the claim 
for insurance. There was no claim or effort made on the part of the insurance com- 
pany to resist the payment because the claim of sickness was unfounded or incorrect. 
There was no evidence adduced by defendant that the plaintiff was not sick or that 
the certificate of her physician was false. The sole question is whether, under the 
facts just recited, the insurance company, having refused to pay, can complain of 
the action of the court in submitting to the jury the question of vexatious refusal 
to pay. As already said, the insurance company made no defense to the facts upon 
which the claim of insurance is bottomed; it was not shown, or attempted to be 
shown, that the insurance company possessed any facts or evidence which would de- 
feat plaintiff’s claim for insurance. The refusal to pay was made purely upon the 
theory that defendant’s evidence showed that the company’s physician was on the 
one occasion referred to refused the right to examine the claimant. We think under 
such circumstances the question of vexatious refusal to pay was properly submitted 
to the jury. There was, of course, an issue of fact whether plaintiff's refusal to be 
examined was unequivocal or whether it was, as plaintiff contends, because she 
wanted her own physician to be present when the examination was to take place. 
There was no issue of fact on the question of her illness. No suggestion is made 
that the company was prevented from making an investigation of the character and 
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standing of the physician who certified to plaintiff’s illness, nor that defendant was 
prevented from making an investigation as to such illness except that the plaintiff, 
a woman, did not consent to be examined by a stranger until her own physician was 
present. The policy nowhere contains a clause or provision to the effect that a re 
fusal on the part of the insured to be examined by the company’s physician would 
work a forfeiture of the insurnce. The only provision invoked by defendant is the 
one above quoted. Under this policy of insurance and the fact attending, we think 
the question of vexatious refusal to pay was properly submitted to the jury. 

[2] We have had occasion several times recently to consider the question of an 
insurer’s liability for vexatious refusal to pay insurance, and we have usually found 
the question a difficult one. We think the law on this subject’is succinctly stated in 
a recent opinion of our Supreme Court in State ex rel. v. Allen, 254 S. W. 194, loc 
cit. = where it is said, quoting from Fay v. Ins. Co., 268 Mo. 373, 390, 187 S. W 
861, 865: 

“If from all the evidence, facts, and circumstances in the case, the jury has the 
right to infer a vexatious refusal to pay, then the issue should be submitted to the 
jury.” 

It is our holding, therefore, that the judgment of the circuit court should be 
affirmed. It is so ordered. 

Allen, P. J., and Becker, J., concur. 

~~ 


NEWELL, Pustic ApMINistRaTor, v. ASTNA LIFE INS. CO. OF HARTFORD, 
CONN. (No. 18416.) 
(St. Louis Court of Appeals, Missouri. Dec. 4, 1923. Rehearing Denied 
Jan. 26, 1924.) ' 


258 Southwestern Reporter, 26. 


1. INSURANCE—OCCUPATION ; MANUAL REFERRED TO IN ACCIDENT 
POLICY AS GOVERNING LIABILITY, IF INSURED CHANGE OCCU- 
PATION, ADMISSIBLE. 

The company’s manual, or classification of risks, referred to in an accident policy 
as governing the amount of the company’s liability, in case insured is injured after 
changing his occupation to one rated by the company in a more hazardous class, 
though not annexed or made a part of the contract in express terms, is admissible to 
show the classification of the occupations. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


2. INSURANCE— NO WAIVER OF RIGHT TO INSIST ON CLASSIFICA- 
TION BECAUSE SUGGESTING CONTINUANCE OF PREMIUMS 
WITH KNOWLEDGE OF CHANGE OF OCCUPATION. 

Where, under an accident policy, insured’s change of occupation to a more 
hazardous one did not authorize cancellation, but only reduced the amount of re- 
covery in case of accident no waiver of right to insist on classification of risks re- 
sulted from the suggestion of the company’s agent, after knowing of the change, 
that payment of premiums be continued. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE—ACCIDENT POLICY CONSTRUED AS TO AMOUNT OF 
RECOVERY FOR INJURY AFTER CHANGE TO MORE HAZARDOUS 
OCCUPATION. 

Under accident policy providing that the “original principal sum” insured by it 
will be increased 5 per cent. each year, for 10 years, and, that, if insured is injured 
after changing his occupation to one more hazardous, the company’s liability shall 
be only such proportion of the principal sum or other indemnity as the premium 
paid will purchase at the rate fixed for such more hazardous occupation, only pro- 
portion of original principal sum, unaffected by annual increase, is recoverable. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from St. Louis Circuit Court; Franklin Miller, Judge. 

Action by James P. Newell, Public Administrator, in charge of the estate of 
John Plueck, deceased, against the A®tna Life Insurance Company of Hartford, 
Conn. From a judgment for part only of the amount claimed, plaintiff appeals. 
Affirmed. 
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Daniel J. O’Keefe, Peter T. Barrett, and James J. O’Donohoe, all of St. Louis, 
for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Nipper, C. This is a suit on an accident policy of insurance, brought by the 
public administrator of the city of St. Louis, who was in charge of and administer- 
ing upon the estate of John Plueck, deceased. The policy was issued on the Sth day 
of August, 1911, insuring the said John Plueck for a period of one year therefrom, 
against bodily injury caused solely and directly by external, violent, and accidental 
means (excluding suicide whether sane or insane). The policy was renewed an- 
nually, up to and including the 5th of August, 1918. Plueck died on the 30th of 
September, 1918. The following provisions of the policy are set out in the abstract, 
and referred to as being the material parts of the policy that in any way affect the 
controversy here: 

“Principal sum, first year 
“Increasing to 

“In consideration of the premium of fifteen and no/100 dollars, and of the 
statements in the schedule of warranties indorsed hereon, which statements the in- 
sured makes by accepting this policy and warrants to be true, the A©tna Life Insur- 
ance Company, of Hartford, Connecticut, does hereby insure the person named and 
described in said schedule for the term of 12 months from the 5th day of August, 
1911 (commencing and ending at 12 o'clock noon, standard time), against disability 
or death resulting directly and independently of all other causes, from bodily injuries 
effected solely through external, violent, and accidental means, suicide (sane or in- 
sane) not included, as follows: 


“Part I. General Indemnities. 

“If such injuries alone totally disabled the insured, that is, immediately, con- 
tinuously, and wholly prevent him from performing any and every kind of duty 
pertaining to his occupation, and during the period of such continuous total disability 
and within 90 days from date of accident, result in any one of the losses described 
below, the company will pay the sum specified opposite such loss, and in addition 
will pay weekly indemnity for the period of such disability at the rate per week pro- 


vided in part II-A; or, if such injuries alone result within ninety days from date 
of accident in any one of the losses described below, without such disability, the com- 
pany will pay the sum specified opposite such loss. 

“Loss of: 

“A. Life, the principal sum of two thousand dollars.” 


“Part V. Accumulations. 

“The original principal sum hereby insured will be increased 5 per cent. in the 
second and each subsequent year for 10 consecutive years, until such increases 
amount to 50 per cent of the original sum insured, and thereafter the amount insured 
will be the original principal sum plus the accumulations.” 

“Part IX. Non-Forfeiture Provision. 

“If the insured is injured after having changed his occupation to one rated by 
his company in a more hazardous class than the premium paid for this policy covers, 
or while temporarily or otherwise engaged in doing any act or thing pertaining to an 
occupation so rated, except ordinary duties about his residence or while engaged in 
recreation, the company’s liability shall be only such proportion of the principal sum 
or other indemnity as the premium paid by him will purchase at the rate and within 
the limits fixed by this company for such more hazardous occupation. Any un- 
earned premium in excess of the amount required for such limits will be refunded 
upon demand. In any state where the law so provides, the classification of risks 
shall be based upon the last manual in use prior to the date of accident of which a 
copy shall have been filed with the commissioner of insurance of said state.” 

“F, In any state where the law so provides, this policy, with the schedule of 
warranties and such other papers as may be attached or indorsed hereon, shall con- 
stitute the entire contract between the company and the insured, except as same may 
be affected by the table of rates or classification of risks filed by the company with 
the commissioner of insurance of the state in which this policy is issued, and no 
statement made by the insured which is not incorporated in this policy or indorsed 
hereon shall void this policy or be used in evidence.” 

“H. An agent has no authority to change this policy or to waive any of its terms, 
nor shall notice to an agent or to any other person or knowledge of an agent or of 
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any other person be held to effect a waiver or change in this policy or any part of 

it. No change whatever in this policy and no waiver of its conditions shall be valid 

unless an indorsement is added hereto, signed by the president, vice president, sec- 

retary or assistant secretary of the company, expressing such change or waiver.” 
Under the schedule of warranties we find the following: 


“6. My occupation is butcher, market stand, and the duties of my occupation 
are fully described as follows: Not slaughtering or delivering. 

“7. I understand that risks are classified according to occupation, and that my 
occupation above described is classified ordinary.” 

The following facts were stipulated and agreed to by the parties to this ac- 


“(1) That the plaintiff, at and prior to the institution of this action, was the 
duly qualified and acting public administrator of- the city of St. Louis, Mo., and as 
such was and is now in charge of and administering upon the estate of John Plueck, 
deceased. 

(2) That the defendant is a corporation duly organized under the laws of the 
state of Connecticut, and as such is duly authorized and licensed to do the business 
of accident insurance in the state of Missouri. 

“(3) That on or about the 5th day of August, 1911, the defendant issued to 
John Plueck its policy of insurance, which is filed as Exhibit A to plaintiff's peti- 
tion; that at the time of the issuance of said policy the occupation of John Plueck 
was that of butcher. 

“(4) That said policy as aforesaid was renewed and continued in force from 
year to year after its issuance by the payment to the defendant of the stipulated pre- 
mium, and said policy was in full force and effect at the time of the death of the 
said John Plueck as hereinafter set forth. 

“(5) That the principal sum of said policy together with the accumulation 
thereon, amounted at the time of the death of the said John Plueck to the sum of 
two thousand seven hundred dollars ($2,700.00). 

“(6) That on or about the day of , 1917, the said John Plueck was 
either drafted for military service in the army of the government of the United 
states or enlisted therein, and was assigned by the officers in charge of the army of 
the United States government to field service as a soldier in the said army; that 
thereafter the said John Plueck was sent overseas with, and as a member of, the 
United States army, to engage in field service in the World War; that on the 30th 
day of September, 1918, the said John Plueck, while so in the aforesaid military 
service of the United States government, was ordered and directed by the officers in 
charge of the army of the United States into the danger zone of the military en- 
gagement then taking place between the forces of the enemy and those of the gov- 
ernment of the United States in Argonne Forest, between the towns of Thierry and 
Charpentry, in France, Europe; that while the said John Plueck was so situated and 
stationed in obedience to the orders and directions of said officers of the army of 
the United States he was instantly killed by being struck with pieces or fragments. 
of exploded shell, fired either by the enemy or by the military forces of the United 
states. 

“(7) That thereafter, and within the time required by the policy, the plaintiff 
herein notified the defendant of the death of the said John Plueck, as aforesaid, and 
demanded of the defendant blanks for making proofs of the death of the said John 
Plueck; but that defendant denied all liability under said policy on account of the 
death of the said John Plueck, as aforesaid, and refused to furnish plaintiff blanks 
for the making of proofs of death. 

“(8). That plaintiff duly demanded of defendant payment of the amount due 
under said policy, on the Ist day of July, 1919; but defendant refused to pay the 
same and disclaimed all liability under said policy. 

“(9) That either party may introduce other and further evidence in support of 
any fact which is deemed material to the issues of this case, not inconsistent with 
the foregoing facts.” ; 

Over the objections and exceptions of plaintiff, the defendant offered in evi- 
dence a manual or booklet entitled: 

“Classification of Risks for Accident Insurance. A®tna Life Insurance Com- 
pany. February 1, 1911.” 

This classification showed that the occupation of the insured as stated in his 
application was classed as “ordinary,’ and that of “soldier in barracks or field 
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service, extra-perilous,” and that the limit of the risk was $500 for the $15 pre- 
mium. There was evidence offered as to the reasonable value-of an attorney’s fee, 
but this evidence was offered by the plaintiff. The evidence on the part of the plain- 
tiff also discloses that the sister of the insured, about a year before his death, had a 
conversation with a Mr. Karst, an agent for the defendant company, in which she 
informed him that her brother had ceased to be a butcher and had become a soldier, 
and that Karst encouraged her to keep up the policy and renew the premiums, which 
she did. 

At the close of the whole case the court gave an instruction that, under the law 
and the evidence, plaintiff is not entitled to recover any sum for vexatious refusal 
to pay, and that, even if the jury should find in favor of the plaintiff, such plaintiff 
was entitled to recover from the defendant no greater sum than $500, with interest 
from the date of suit. In accordance with this instruction, the jury found for the 
plaintiff for the above amount, from which plaintiff appealed. 

[1] It is plaintiff's contention that the trial court did not properly construe the 
contract in question, and that under the facts of this case the plaintiff was entitled 
to recover the principal sum named in the policy, together with the accumulations. 
In this respect plaintiff relies very largely upon the case of Miller v. Insurance Co., 
168 Mo. App. 330, 153 S. W.'1081. The court there held, in construing a similar 
policy, that the manual giving definitions of terms and classification of risks was 
not admissible, because it was not a part of the policy, nor was it mentioned or 
referred to therein. Our Supreme Court, in construing a similar policy, held that 
the insurance company’s liability was limited to the amount the insured would re- 
ceive while engaged according to the classification of risks as set out in the man- 
ual. Loesch v. Union Casualty & Surety Co., 176 Mo. 654, 75 S. W. 621. The ques- 
tion of whether or not the manual was competent evidence was not directly in- 
volved in the Loesch Case, supra. But, even though it was not, we think it was 
competent in this case, because paragraph 9 of the policy, the same being the non- 
forfeiture section, provides that, if the insured is injured after having changed his 
occupation to one rated by this company in a more hazardous class than the pre- 
mium paid covers, the company’s liability shall be limited to such sum as the pre- 
mium paid will purchase within the limits fixed by the company for such hazardous 
occupation. The “Classification of Risks” is referred to therein, as well as in para- 
graph F. The manual, as it is called, when offered in, evidence, was referred to as 
the “Classification of Risks.” This is mentioned in the contract, and reference 
thereto is sufficient, without actual annexation. 13 C. J. § 488, p. 531. And even 
though such manual or “Classification of Risks’ was not made a part of the con- 
tract in express terms, it was referred to as governing the liability of defendant 
while the insured was engaged in certain occupations, and we see no reason why it 
would not be competent evidence for the purpose of showing how insured’s occu- 
pation was classified. Such a manual was held to be competent evidence for that 
purpose, even though not made a part of the contract in express terms. See Mc- 
Carthy v. Pacific Mutual Life Insurance Co., 178 Ill. App. 502. 

[2] Learned counsel for appellant insists that defendant waived its right to 
contend for such classification, because its agent Karst, urged that the payment of 
the premiums be continued, even though he knew that the insured was in the army 
at the time. The doctrine of waiver or estoppel cannot be invoked in this kind of a 
case. Such a doctrine is usually invoked where the company exacts a forfeiture for 
some breach of warranty or something of that kind, or where the insured has been 
led to do some act to his prejudice and expense by some act of commission or omis- 
sion on the part of the company. But to permit the doctrine to be applied in this 
case would be to create a liability not created by the contract, and one which the 
defendant never assumed. Ruddock v. Detroit Life Insurance Co., 209 Mich. 638, 
177 N. W. 242; Miller v. Illinois Bankers’ Life Association, 138 Ark. 442, 212 S. 
W. 310, 7 A. L. R. 378. The suggestion of the agent that insured continue to pay 
the premiums after such agent had knowledge that insured was in the army could 
not be held to be a waiver, because such fact would not authorize a cancellation, 
but would only reduce the amount of payment to be made to the beneficiary in case 
of death. The insured met his death while in the military service of the United 
States government, and while situated in the danger zone of the military engage- 
ments then taking place between the forces of the enemy and those of the govern- 
ment of the United States, in obedience to the orders and directions of the officers 
in charge of our army. He was therefore concededly engaged in an occupation 
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other than that of a butcher, and classified by the company as a more hazardous 
occupation. 

[3] It is finally insisted by learned counsel for appellant that the verdict is 
inadequate, even under the construction here placed upon the policy, because the 
provision for accumulations should apply to the sum of $500 admitted to be due. 
But the accumulation provision of the policy applied only to the “original principal 
sum.” 

It follows, therefore, that the judgment should be affirmed. The Commissioner 
so recommends. 

Per CuriAM. The foregoing opinion of Nipper, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


————_ - «> 


STATE ex ret. BUSINESS MEN’S ASSUR. CO. v. ALLEN et At., Junces. 
(No. 24921.) 
(Supreme Court of Missouri, in Bane. Feb. 11, 1924.) 
259 Southwestern Reporter, 77. 
1. INSURANCE—STATUTE IN FORCE AT TIME OF ISSUANCE PART OF 

POLICY. 

The statute concerning a particular policy in force at the time of its issuance be- 
comes and remains a part thereof. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE—POLICY PROVISION REDUCING INDEMNITY IN CASE 

OF OTHER INSURANCE HELD INVALID. 

A condition in an assessment insurance policy that, should insured carry other 
insurance, the insurer would be liable for only such portion of the indemnity pro- 
mised as it bore to the total amount of like indemnity in all policies covering such 
loss, held invalid under Rev. St. 1919, § 6157, requiring policies to specify “the ex- 
act sum of money” payable upon happening of the contingency insured against; it 
being insufficient that such “exact sum’ might be determined by a mathematical 
calculation. 

(lor other cases, see Insurance, Dec. Dig. § 5314%, New, vol. 16A Key-No. 
Series. ) 

Certiorari to St. Louis Court of Appeals. 

Certiorari by the State, on the relation of the Business Men’s Assurance Com- 
pany of America, against William H. Allen and others, Judges, to review a judg- 
ment of the Court of Appeals (Melville v. Business Men’s Acc. Assur. Co., 253 S. 
W. 68), affirming a judgment of the trial court. Writ quashed. 

Jones, Hocker, Sullivan & Angert, of St. Louis, and Solon T. Gilmore, of Kan- 
sas City, for relator. 

James J. O’Donohoe, of St. Louis, for respondents. 

Graves, J. Certiorari to St. Louis Court of Appeals. That, court heard and 
determined, upon appeal from the circuit court, the case of Anna Melville, Respond- 
ent, v. Business Men’s Assurance Company of America, Appellant. In an opinion 
filed the St. Louis Court of Appeals affirmed the judgment of the circuit court, by 
which latter judgment nisi Anna Melville had been awarded a judgment of over $3,- 
600 against the relator in the present action. The judgment and opinion of the St. 
Louis Court of Appeals relator seeks to have this court quash, because it is alleged 
to be in conflict with named decisions and opinions of this court. 

The petition unon which our writ was awarded is quite long, but the salient 
features thereof can be shortly outlined. Anna Melville, wife of Charles Melville, 
deceased, sued the relator here in the St. Louis circuit for $3,600 and interest al- 
leged to be due her as the beneficiary in a policy issued to her deceased husband. 
The policy was for the sum of $3,000, but it is conceded that under a rider attached 
thereto $600 additional insurance was given to such beneficiary. There was no claim 
in the lower court that the relator here (defendant there) was not liable. The only 
contest was to the amount of the liability. By answer the relator conceded liability 
to the amount of $1,858, which was, as it alleged, half of the full amount provided 
for in the policy and rider attached thereto. In the answer filed by relator in the 
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eee court, it was averred that there was a provision in the policy reading as fol- 
ows: 

“If the insured shall carry with another company, corporation, association, or 
society, other insurance covering the same loss without giving written notice to the 
association, then in that case the association shall be liable only for such portion of 
the indemnity promised as the said indemnity bears to the total amount of like 
indemnity in all policies covering such loss and for the return of such part of the 
premium paid as shall exceed the pro rata for the indemnity thus determined.” 

It was further averred that deceased had (without notice to relator) taken and 
carried other insurance in the sum of $3,750, and that by reason of this fact the re- 
lator here (defendant below) was only liable for $1,858, for which it confessed 
judgment. That portion of the answer which pleaded the foregoing excerpt from 
the policy as a defense to one-half of the liability was stricken out on motion in 
the circuit court, and such action affirmed by the Court of Appeals. The propriety 
of that action is the sole question here, and is to be judged here, in this proceeding. 
in the light of our cases, and as to whether or not such ruling conflicts with prin- 
ciples of law announced by this court. Details will be left to the opinion. 

I. The policy was an accident policy, and no question was made as to the fact of 
the deceased having met his death by accidental means. 

The relator was first incorporated as an assessment company, and the policy 
involved was issued, when it was such a company. Later, it is averred in the an- 
swer, that it changed to a stock company with a level premium. The Court of Ap- 
peals says this in the opinion: 

“The answer admits the allegations of the petition except as to the amount due 
plaintiff under the contract of insurance and except as to defendant’s alleged vexa- 
tious refusal to pay the loss. It then alleges that defendant was originally incor- 
porated under the laws of this state, under the name of ‘Business Men’s Avccident 
Association of America,’ as an insurance company on the assessment plan, and that, 
‘during its existence as an assessment accident insurance company it issued to 
Charles Melville the policy of insurance described in plaintiff's petition’; that on or 
about March 1, 1920, defendant amended its articles of incorporation and by-laws 
to conform to article 2, c. 50, Revised Statutes 1919, complying with section 6105 
of said article ‘providing for the incorporation of stock companies with the power 
to write * * * insurance.’ Further allegations of the answer are to the effect 
that at the time defendant ‘ceased its corporate existence as an assessment insurance 
company, there was a fund of 83 cents belonging to the insured, and that, with his 
consent, this was applied to increase the indemnity of the policy twenty per cent., 
and the policy, so increased, was continued as a level premium policy.” 

[1] From the opinion it appears that the plaintiff in the case did not by her 
petition undertake to classify the policy, but pleaded its legal effect, and the ab- 
stract of record in the Court of Appeals shows that the petition made the policy 
sued upon a part of the petition by reference and filing the same therewith. We 
are permitted to refer to this petition, because it is referred to in the opinion, and 
thus incorporated in the opinion as fully as if written out therein. The policy 
nowhere appears in the abstract of record in the Court of Appeals. From the Court 
of Appeals opinion, it clearly appears that it was an assessment policy when issued. 
The statute concerning such policies became a part of the policy when it was is- 
sued, and remained a part thereof. Schmidt v. Foresters, 228 Mo. 675, 129 S. W. 
653. This admission by answer fixed the status of the policy until it was shown by 
evidence that the policy was of a different character. The Court of Appeals by its 
opinion proceeded upon the theory and applied to the policies the statutes applicable 
to that class of policies. The policy was a part of the petition nisi, and it 
was not even printed in the record in the Court of Appeals. The fact that the policy 
might have been otherwise classified seems to have been an afterthought. Nor is 
this matter seriously urged in this action, and no doubt for the reason that relator 
would be confronted with a similar situation by other statutes. What relator 
presses here is that their answer pleaded a good defense pro tanto, and the court 
erred in striking out such answer, and the Court of Appeals opinion conflicts with 
our rulings in affirming this action of the trial court. And this, too, whether the pol- 
icy be an assessment policy or a stock company policy. The real contention is that 
the clause of the policy pleaded, and set out above, was a good defense pro tanto to 
either class of accident policies. The Court of Appeals ruled that such clause was 
no defense (pro tanto, or otherwise) because of section 6157, R. S. 1919. 
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[2] Upon this the court ruled: 

“When this policy was written the defendant was doing business on the assess- 
ment plan, subject to the provisions of what is now article 3, c. 50, Rev. Stat. 1919. 
Section 6157 of that article and chapter provides that every policy or certificate is- 
sued by any corporation doing business in conformity with the provisions of that 
article, promising a payment be made upon a contingency of death, sickness, disa- 
bility, or accident, ‘shall specify the exact sum of money which it promises to pay 
upon each contingency insured against,’ etc. And it is plaintiff's contention that the 
policy provision here in question contravenes that statute and is therefore void. A 
consideration of this matter has led us to the conclusion that this contention should 
be sustained. The effect of this statute upon a policy provision of such character 
as that here involved has not been the subject of decision by our courts. But our 
courts have frequently had occasion to apply this statute, and have declared void 
various provisions of the contracts of insurance involved which were deemed re- 
pugnant to the mandate of the statute. See McFarland v. Accident Ass’n, 124 Mo. 
204, loc. cit. 221, 27 S. W. 436; Goodson v. Accident Ass’n, 91 Mo. App. 339; Eas- 
ter v. Brotherhood of American Yeomen, 154 Mo. App. 456, 135 S. W. 964; Kribs 
v. United Order of Foresters, 191 Mo. App. 524, 177 S. W. 766; Bondurant v. 
Brotherhood of American Yeomen (Mo. App.) 199 S. W. 424. In this connection, 
see McPike v. Mystic Circle, 187 Mo. App. 679, 173 S. W. 71, wherein effect was 
given to what is now section 6178, applicable to insurance on the stipulated pre- 
mium plan, requiring the policy to ‘specify the sum of money which it promises to 
pay,’ etc. And we may note that there are cases of like tenor involving a provision 
of the fraternal insurance statute (section 6405, Rev. Stat. 1919) providing that the 
certificate ‘shall specify the amount of benefit provided thereby.’ See Parker v. 
Sovereign Camp of Woodmen (Mo. App.) 196 S. W. 424; Wilson v. Brotherhood 
of American Yeomen (Mo. App.) 237 S. W. 212.” 

The question is: Does this ruling conflict with our rulings? 

II. It will be noted that the Court of Appeals says in the quotation from their 
opinion, supra, that— 

“The effect of this statute upon a policy provision of such character as that 
here involved has not been the subject of decision by our courts.” 

[3] If this be true in fullest sense, then there could be no conflict between that 
court, and this court. If a Court of Appeals decides a new question wrong, this 
court cannot reach such judgment and opinion by this kind of a certiorari proceed- 
ing. We use the term “in its fullest sense” above, for the reason that “grey mule” 
cases are not required in determining the question of conflict of opinions. It may be 
that the Supreme Court has never passed upon this particular clause in a policy of 
the kind involved, under the statute urged by respondents. We may, however, have 
made rulings, either in law or equity, upon analogous or similar facts, which rulings 
and the principles announced therein would conflict with the rulings of the Court of 
Appeals, supra. The relator does not point to a “grey mule” case. We leave there- 
fore the discussion of conflict to the discussion of the cases relied upon by relator, 
and to those contra, if any such there be. 

[4] III. In determining the alleged conflict, the statute relied upon by the plain- 
tiff below, and the Court of Appeals, must be considered. This statute (section 
6157, R. S. 1919) reads: 

“Every policy or certificate hereafter issued by any corporation of this state 
doing business in conformity with the provisions of this article, and promising a 
payment to be made upon a contingency of death, sickness, disability or accident, 
shall specify the exact sum of money which it promises to pay upon each contin- 
gency insured against, and the number of days after satisfactory proof of the hap- 
pening of such contingency at which such payment shall be made, and upon the oc- 
currence of such contingency, unless the contract shall have been voided for fraud 
or breach of its conditions, the corporation shall be obligated to the beneficiary for 
such payment at the time and to the amount specified in the policy or certificate.” 

We have stated above that the real contention of relator below was that the 
clause of the policy quoted, supra, was valid, even though the policy was one under 
the assessment plan. In statement and brief here, relator says: 

“It was the contention of relator that even assuming that it was subject to the 
rules of law or statutes affecting assessment companies, the clause was valid be- 
cause it was not within the purview of this section of the statutes.” 

As indicated above, the Court of Appeals ruled that the statute, supra, rendered 
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the clause of the policy relied upon by relator void and of no effect, and the sole 
question is whether or not that ruling conflicts with our rulings. 

The Court of Appeals, in the opinion, frankly admits that at common law the 
clause of the policy relied upon by relator would be valid and binding, but rules 
that the statute changes that rule. Relator relies upon the cases of Becker v. City 
of Washington, 94 Mo. loc. cit. 380, 7 S. W. 291, and Becker v. Rardin, 107 Mo. loc. 
cit. 119, 17 S. W. 892. These cases announce the old time rule, “That is certain 
which can be rendered certain.” They go no further. Relator contends that the 
amount of the policy could be rendered certain by a simple mathematical calcula- 
tion, and that the insured had full knowledge of all the facts for the calculation. 
This question was threshed out in the briefs and in the opinion of the Court of Ap- 
peals. In conclusion of their discussion of the rule, “That is certain which can be 
rendered certain,” the Court of Appeals says: 


“But this argument has not convinced us that this provision of the policy is not 
obnoxious to the statute, supra. It will be observed that the language of this statute 
differs somewhat from that employed in section 6178, supra. It requires the policy 
to ‘specify the exact sum of money which it promises to pay,’ etc. We think that 
the purpose of the lawmakers in enacting the statute was to require an insurer, com- 
ing within its terms, to distinctly and exactly specify in the policy the precise amount 
of insurance vouwchsafed; and that when the amount is once definitely fixed by the 
policy, it may not be scaled down by stipulations inserted in the contract looking to 
partial avoidance of liability by providing that the sum named as indemnity shall be 
reduced in certain contingencies. Though it be that the insured may be able from 
the terms of the policy, with the attending circumstances, to arrive at the reduced 
amount to which the defendant company thus seeks to limit its liability, we think 
that when full effect is given to the explicit and forceful language of this statute 
the clause of the policy here in question is repugnant thereto and therefore void. 

“The statute does more than to require that the policy contain provisions from 
which the insured, with the information possessed or obtained by him, may com- 
pute the liability of the insurer by making deductions, in certain contingencies, from 
the principal sum named. It requires the insurer to state in the policy the exact sum 
of money promised to be paid, and to pay that sum upon the happening of the con- 
tingency insured against. See section 6157, supra. In the instant case the defendant 
pleads that its liability on the policy is $1,858. But, as plaintiff says, if we ask, 
“Where is to be found a provision of the policy specifying the payment of that sum? 
The answer is, ‘Nowhere.’ Nor do we deem this view inconsistent with the fact 
that an insurer may with propriety provide in the policy for weekly indemnity for 
liability, though the total sum payable is found by a simple computation, i. e., by 
multiplying the weekly indemnity by the number of weeks of disability, provided 
the policy specifies the exact sum payable for each week of disability.” 

The views expressed above seemingly accord with the views expressed by this 
court in McFarland v. Accident Association, 124 Mo. loc. cit. 221, 27 S. W. 436. In 
that case Judge Macfarlane said: 

“This question has, however, been put at rest in this state by the statute which 
authorizes and regulates insurance companies on the assessment plan. It requires all 
policies to specify the exact sum of money which the company promises to pay upon 
the happening of the contingency insured against and also requires the payment of 
such sum upon the occurrence of such contingency. R. S. § 5862.: The case ot 
Taylor v. National Temperance Union, 94 Mo. 40, is no longer an authority on this 
question since the statute has been in force.” 

This was an assessment plan accident insurance company. Of the terms of the 
certificate of membership held by McFarland, the deceased, this court said: 

“Objection is made that plaintiff offered no evidence to show that the sum of 
$3,000 represented the true amount due under the certificate at an assessment of $2 
each upon the members. In other words it is insisted that the burden rests upon 
plaintiff to prove what principal sum represented the proper assessment of the 
members under the certificate. 

“The certificate of membership provided in case of the death of McFarland, 
for the payment to plaintiff of ‘the principal sum represented by the payment of $2 
by each member of division C of the association,’ not to exceed $3,000. The certi- 
ficate further provides: 

“On and after March 1, 1883, and until such time as each of divisions AAA, 
B, C, D and E, have a sufficient membership to pay death losses in full, the princi- 
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pal sum represented by an assessment of $2 upon the members of all of said divi- 
sions (which sum is not to exceed $3,000), will be paid to beneficiary as provided 
in this certificate.’ ”’ 

It will be observed that the court ruled that the portion of the certificate which 
undertook to whittle down the agreed sum of $3,000 was void under this statute. 
In Taylor v. National Temperance Union, 94 Mo. loc. cit. 40, 6 S. W. 71, we had 
ruled that such companies could scale down the named sum by a provision limiting 
the amount to one assessment of the members. In McFarland’s Case we ruled that 
the Taylor Case was no longer authority, because of the very statute invoked by 
plaintiff in the case nisi. In McFarland’s Case the amount could have been rendere@ 
certain by multiplying the number of members by two, and the number of dollars 
of the liability would appear. The facts for the calculation were as easily ascer- 
tainab!e as in the instant case. But the rule was announced that this statute meant 
something more than a mere calculation to find out the liability. The court was 
giving to the statute a sensible meaning, and that meaning was that the sum to be 
paid upon any contingency was to be expressed in exact figures. The ruling simply 
emphasized that portion of the statute by saying that the policy, in the language of 
the statute, “shall specify the exact sum of money which it promises to pay upon 
each contingency insured against.” To “specify the exact sum of money” does not 
mean that you can find out the “exact sum” by some kind of calculation from facts 
to be developed. 

There is no conflict of opinions shown, and our writ should be quashed. It is 
so ordered. 

All concur. 

Cee 


DAYTON vy. TRAVELERS’ INS. CO. (No. 23900.) 
(Supreme Court of Missouri, Division No. 2. March 4, 1924.) 
259 Southwestern Reporter, 448. 


1. INSURANCE— PRELIMINARY CONVERSATION BETWEEN AGENT 
AND DECEASED HELD NOT TO ESTABLISH INSURANCE CON- 


TRACT. 

Evidence as to agent’s preliminary conversation with deceased, in which he wrote 
down deceased’s height, age., etc., on deceased’s card containing his name and busi- 
ness from which he later prepared policy, application, etc., held not to show a meet- 
ing of minds on certain essential terms of the alleged contract for insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE—AMOUNT OF POLICY, DURATION, AND COST MUS 
BE UNDERSTOOD TO CONSTITUTE CONTRACT, 3 
The amount payable on death or disability, and duration and cost of the policy, 

are terms that must be understood before there is an accident insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

3. INSURANCE— FACTS HELD NOT TO ESTABLISH CONTRACT FOR 
INSURANCE. 

Where an insurance agent, soliciting an accident policy, took down data as to 
height, age, etc., and prepared and countersigned a policy, application therefor, 
identification card, etc., which he left with one in charge of deceased's office with 
a letter requiring deceased to sign and return at once, having filled in some answers 
himsef, subject to deceased’s approval, and there was no evidence that deceased 
ever got possession of the papers, held, that the delivery of the policy was condi- 
tional upon the deceased becoming bound by the statements in the application, and 
there was therefore no contract. 

(For other cases, see Insurance, Dec. Dig. § 136[3}.) 

4. INSURANCE—WAIVER OF SIGNING OF APPLICATION BEFORE GO- 
ING INTO EFFECT OF POLICY HELD NOT SHOWN. 

That an agent left a policy, providing that the application be made a part of 
the contract, with one in charge of deceased’s office, with a letter requiring him to 
sign and return at once, could not be construed as a waiver of the requirement of 
signing and return of the application before the policy became effective. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

Action by Lydia M. Dayton, executrix of the estate of William H. Dayton, de- 
ceased, against the Travelers’ Insurance Company. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


Bates, Williams & Baron, of St. Louis, for appellant. 
Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 


WuitsE, J. The plaintiff, as executrix of the estate of her deceased husband, 
William H. Dayton, brought this suit against the defendant on an accident insurance 
policy whereby the defendant insured the life of said William H. Dayton, in the sum 
of $7,500, “against loss resulting from bodily injuries, effected directly and inde- 
pendently of all other causes through external, violent and accidental means.” On 
a trial in the circuit court of the city of St. Louis, March 23, 1922, a jury returned a 
verdict for the defendant and the plaintiff appealed. 

The evidence shows that William H. Dayton, January 6, 1920, had a conversa- 
tion with E. D. Rae, district agent for the Travelers’ Insurance Company, regarding 
a policy in the said company Rae went to his office, and the next day wrote a policy 
for $7,500, filled out an application, made out a bill for $12.50 for the premium, 
covering a period of six months, filled out an identification card, inclosed them in an 
envelope, including a note to Dayton asking him to sign and return the application 
blank, took the envelope containing all those papers to Dayton’s office, and handed 
them to.a Mr. Jacobs in charge of the office, asking him to deliver them to Dayton. 
Rae did not see Dayton then, nor have any communication with him after that. 
There was no evidence that Dayton ever got possession of the policy or other papers. 
The particuiar facts in relation to that will be noticed more fully below. Jacobs 
never delivered them to Dayton. An important question is presented as to whether 
the minds of the parties ever met upon a contract. 

Dayton died January 17th, 11 days after his conversation with Rae. The evidence 
showed that, with some companions at the Statler Hotel, he had been drinking 
heavily for several days before his death, and was drunk at least a part of that 
time. The expert evidence is conflicting as to the cause of his death. The plaintiff 
introduced expert evidence to show that his death was caused by wood alcohol 
poisoning; the defendant’s expert evidence tended to show that he died from alco- 
holism. The significance of these particulars is in the claim that if he died from 
the effects of wood alcohol the death was accidental, because he could not have in- 
tended to take it; whereas, if he died from alcoholism, it was not accidental, but 
the result of his intentional debauch. There was evidence also to show that Dayton 
had been drunk on previous occasions at different times. He was 56 years of age at 
the time of his death. 

The princpal issues were presented to the jury: One, regarding the facts which 
would determine whether there was a contract; the other, relating to the cause of 
death. A great many errors are assigned by appellant in the instruction given by 
the court on both these principal issues. 

[1] I. The first question presented is whether there was a contract. As stated, 
Rae, the agent, and Dayton, the applicant, had a preliminary talk January 6th, in re- 
lation to the proposed insurance. Later, in pursuance of that conversation the agent 
filled out a policy, an application, an identification card, and with a letter took them 
to be delivered to Dayton, with no further communication between the two. These 
two transactions are what is presented by the record for determining this point. We 
must determine whether either of these, or both together, resulted in a contract. 

It is the claim of the appellant that a contract ensued from that first conversa- 
tion. It is thus stated in appellant’s brief: 


“When respondent’s agent, Rae, solicited Dayton for an accident insurance 
policy and Dayton ordered an accident insurance policy from Rae, and Rae, who had 
authority to countersign policies, agreed to give him one, the contract of insurance 
was effected, partcularly so when Rae’s action was subsequently ratified by the issu- 
ance of a policy by the respondent, countersigned by Rae.” 

This is reiterated later, as follows: 


“We repeat that when respondent’s agent agreed to issue a policy unto Dayton, 
upon Dayton’s oral offer to take one, the contract was consummated.” 
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Rae was introduced as a witness for the plaintiff. His testimony is all there is 
regarding that conversation. He said: 

“I knew Mr. Dayton for a period of five to ten years. I took his order for an 
insurance policy. He gave me one of his business cards, and I asked a lot of data 
from him and wrote it on there myself. His name was on the card. I asked him 
his age and his height.” 

On cross-examination the witness stated the interview this way: 


“I saw Mr. Dayton on the same day on which the application is dated, to wit, 
January 6, 1920. I met him casually, and it was not convenient at the time to sit 
down and write an application. I solicited him for a policy and agreed to give him 
one. Then he gave me one of his cards. It showed his business, Missouri Iron & 
Steel Corporation, and I wrote down certain information on that card.” 

The witness in one place stated that he asked and Dayton answered some ques- 
tions about his age, height, etc., but nothing further is mentioned in his testimony, 
as to anything said by him or by Dayton indicating a contract at that preliminary 
conversation. Does it measure up to the assertion of the appellant that by that 
means “the contract was consummated?” 

No doubt the books are full of instances where an insurance contract dated from 
the date of application for the same, and where it is held that an oral contract of 
insurance may be entered into and become binding, although afterwards reduced to 
writing. In all such cases the terms of the contract were understood by both the 
parties; for instance, the case relied upon by the appellant on this proposition. Ed- 
wards v. Business Men’s Accident Association of America, 205 Mo. App. 102, loc. 
cit. 109, 221 S. W. 422, 425, opinion written by Judge Stugis, who said: 

“Contracts are generally consummated when a definite proposition is made and 
accepted as made and in insurance law the rule is that ‘on the acceptance of the ap- 
plication the contract is consummated.’ * * * Delivery of the written policy, 
though such is contemplated by the parties, is not essential unless made so by the 
contract.” 


Also the case of Baldwin v. Chouteau Insurance Co., 56 Mo. loc. cit. 154, 17 
Am. Rep. 671, where this is said: 

“The agreement may exist ard be complete prior to drawing up and delivering 
the policy, and courts will interpose and furnish relief when the negotiations have 
reached such a point that nothing remains to be done by either party but to execute 
what has been agreed upon.” 

What is there in this preliminary conversation to bring it within the rule an- 
nounced in either of those cases? How can it be said that “a definite proposition is 
made and accepted as made,” as required in the Edwards Case? On that “the ne- 
gotiations have reached such a point that nothing remains to be done by either party 
but to execute what has been agreed upon. 

What was agreed upon in this case? The policy sued upon stated a principal 
sum of $7,500 for loss of life. The application mentioned $25 weekly, for accident. 
The premium was $12.50 for six months. In that conversation not a syllable was 
uttered by either of the parties indicating that any of those amounts were agreed 
upon, or that there was any understanding whatever as to the principal sum of the 
policy, the weekly payment for accident, or that the defendant sold only policies of 
those definite sums. Not a word was said about the amount of premium to be paid. 
Let it be assumed that in a casual conversation of this kind the party desiring the 
insurance understands in a general way what the terms of the policy will contain. 
That by no means contains all the terms of the contract. 

[2] The amount to be paid on death or disability, the duration and the cost oi 
the policy, are terms which must be understood before there is a contract. In the 
record the copy of the policy does not show what was written in, nor what was in 
the printed form. assuming that the printed form, with all of its provisions, was un- 
derstood by the insured. In the absence of any evidence we will not assume that 
neither the amount of the life risk, the disability risk, nor the amount of the pre- 
mium was printed in the form. Hence, at that preliminary conversation the minds 
of the parties did not meet on certain terms of the alleged contract. 

It should also be said in this connection that the plaintiff did not sue on the oral 





Accident ] Dayton v. Travelers’ Ins. Co. 991 


application and acceptance, as a completed contract, nor as a part of the consum- 
mated contract. -The suit clearly is on the face of the policy as it is written. 

[3] Il. Now let us see if the writing which followed the conversation continued 
the negotiations to the point where the minds of the parties met. 

Rae testified that he asked questions about the age, height, and other matters 
relating to Dayton’s eligibility as a risk, and then went to his office and filled out 
a written application, part of it from what Dayton had told him and part of it from 
what he thought Dayton would answer. Among the answers which he wrote in the 
application on his own initiative, without any information from Dayton, were 
whether or not Dayton contemplated traveling or living outside of the United States 
or Canada, or whether he ever engaged in motorcycling or in aeronautics; whether 
he owned an automobile; whether any of his relatives ever had been insane or had 
tuberculosis; whether his habits were temperate; whether he had epilepsy, syphilis, 
vertigo, etc., tuberculosis, mental disorders, etc., whether during the last ten days he 
had been exposed to any contagious or infectious disease; and this important ques- 
tion: 

“Q. Do you agree that the falsity of any answer in this application for a policy 
shall bar the right to recover thereunder if such answer is made with intent to de- 
ceive or-materially affects either the acceptance of the risk or the hazard assumed 
by the company? Yes.” 

Dayton never answered those questions, nor signed that condition, but application 
was inclosed with the policy and left at Dayton’s office with Mr. Jacobs, with in- 
structions to deliver to Dayton, with this letter: 


“E.. D. Rae; 
“Third National Bank Bldg., St. Louis. 

“Dear Billie: Please sign this application blank and return to me at once please 
& oblige yrs. E. D. Rae.” 

Notice that “at once” is in black-face type, and doubtless was underscored in that 
letter. Rae further swore of the application: 

“There were several other questions answered that were answered by me, and the 
information wasn’t given by Mr. Dayton. I thought the answers probably would be 
those than Mr. Dayton would make and I sent it to him subject to his approval or 
disapproval.” 

Where had the minds of the parties met? Was the delivery of the policy ac- 
companying this application unconditional? If so, why the “at once” in the letter 
demanding that the application be signed and returned? And why in Rae’s mind the 
necessity of “approval or disapproval?” That demand in the letter was because Mr. 
Rae did not regard the contract as conclusive until certain conditions were complied 
with. The only way that Dayton could approve the conditions on which the policy 
was to be retained by him as a completed contract was to indicate in some way that 
he was bound by the conditions in the application. Could the agent more definitely 
have said to him that the delivery of the policy was conditioned on its acceptance by 
his signing “at once” the application which Rae regarded was sent to him “for his 
approval or disapproval.” 

Two important cases upon that subject have been decided by this court: 

State ex rel. v. Robertson, 191 S. W. 989, where an application was signed and 
sent on to the company. A policy was written in pursuance of it and mailed by the 
company to its general agent for delivery. The only difference between the appli- 
cation and the terms of the policy as written was that on examination the company 
found certain phases of the applicant’s physical condition which caused them to 
“rate him up” of an age 5 years older than he was, so that his premium was slightly 
increased. The applicant died before the agent delivered the policy to him. the 
company refused to deliver it. The first premium was paid and accepted; the com- 
pany was ready to deliver the policy, and would have delivered it, if the applicant 
had not died before it reached him. It required only his acceptance; there were no 
conditions of delivery; it was assumed that the slight variation in the future pre- 
miums would be satisfactory to him. It was held the minds of the parties did not 
meet. : 

The case of Insurance Co. v. Salisbury, 279 Mo. 40, 213 S. W. 786, is where a 
policy was delivered for the purpose of inspection and comparison with policies sub- 
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mitted by other companies. The insured claimed that the policy was delivered. That 
issue of fact was found jn his favor by a jury; but this court reversed the judgment 
on the ground that in the negotiations between the parties, which negotiations were at 
great length, the minds of the parties never met on all the terms of the arrangements, 
that certain conditions in the mind of the insured must be met before it could be held 
that he accepted the policy. 

The significance of these two cases is that in each case the delivery of the policy 
by the company did not conclude the contract because in each case there was a 
condition, implied from the circumstances, which must be complied with before de- 
livery was absolute. The evidence in this case shows that Rae took the policy, the 
application, the identification card which he made out, the letter, and handed them 
all in an envelope to Mr. Jacobs at Dayton’s office, telling him to deliver it to Dayton. 
Jacobs never delivered it to Dayton. There was no evidence whatever that the pa- 
pers ever came into Dayton’s hands. After Dayton’s death Jacob delivered them to 
some one representing his estate. There was no indication that Dayton ever had 
opportunity to accept the policy, or to understand for how much or on what terms it 
purported to insure him, or the conditions upon which it was submitted to him. We 
say “conditions,” because it is impossible to interpret this transaction in any other 
way than that the policy was sent to him upon condition that he became bound by 
the statements in the application. 

[4] fll. It is said, however, that the company could waive the signing of the 
written application by the insured by delivering the policy before it was executed. 
No doubt the company could have done so, but it did not waive it; through its 
agent, Rae, it demanded its execution and return at once. Dayton could not pos- 
sibly have understood from that communication, if he had received it, that he had a 
right to retain the policy without signing and retuning the application. By express 
terms the policy provided that the application be made a part of the contract, and as 
such binding upon the insured. 

The facts disclosed clearly show that the minds of the parties never met on any 
contract which would support a cause of action. 

The judgment, accordingly, is affirmed. 

All concur. 
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AUTO. 
KINNEBERG v. FIREMAN’S INS. CO. (Civ. 2644.) 


(District Court of Appeal, Third District, California. Dec. 29, 1923. Hearing 
Denied. by Supreme Court Feb. 25, 1924.) . 


223 Pacific Reporter, 81. 


1. INSURANCE—DELIVERY OF BILL OF SALE OF INSURED AUTOMO- 

BILE HELD QUESTION OF INTENT FOR TRIAL COURT. 

In an action on an automobile fire insurance policy, requiring that insured’s in- 
terest be that of unconditional and sole ownership, delivery of an alleged bill of sale 
of the property to a creditor held a question of intent for the trial court. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

2. INSURANCE — OWNERSHIP; FINDINGS AS TO UNCONDITIONAL 

AND SOLE OWNERSHIP HELD JUSTIFIED. 

In an action on an automobile fire insurance policy containing an unconditional 
and sole ownership clause, evidence held sufficient to justify the trial court’s findings 
that plaintiff never lost control of an alleged bill of sale of the car to a creditor, 
that the latter never accepted or received the bill, and that no lien on the car was 
created thereby. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Superior Court, Sacramento County; Charles O. Busick, Judge. 

Action by M. J. Kinneberg against the Fireman’s Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Goodfellow, Eells, Moore & Orrick, of San Francisco, for appellant. 

William V. Cowan and J. M. Inman, both of Sacramento, for respondent. 

PLUMMER, J. This an action by plaintiff to recover the sum of $1,600 on an 
automobile fire insurance policy. Plaintiff had judgment and the defendant appeals. 

The only question presented for consideration upon this appeal is whether the 
plaintiff had an insurable interest in the automobile covered by the policy issued by 
the defendant at the time of its destruction by fire. It appears that some time prior 
to the fire, and after the issuance of the policy sued upon in this action, the plaintiff 
borrowed from one Thomas Byrne the sum of $1,266 and gave his promissory note 
therefor. The policy in question contains the following provisions : 

“Tf the interest of the assured in the property be other than unconditional and 
sole ownership, or if the subject of this insurance be or become incumbered by any 
lien or mortgage except as stated in warranty No. 3 or otherwise indorsed hereon.” 

Warranty No. 3 is as follows: 

“The automobile described is fully paid for by the assured and is not mortgaged 
or otherwise incumbered.” 

A. few days after the execution of the note above referred to, Thomas Byrne 
called at the place of business of the plaintiff, Kinneberg, not, however, in connec- 
tion with the loan herein referred to, or for the purpose of obtaining any security 
therefor. However, at the time of said call, the plaintiff, Kinneberg, went into his 
office and wrote out the following document: 

“Superior Motor Sales Co., 1910 M Street. Phone Main ——. Scramento, 
Cal. Aug. 1, 1921. Sold to T. Byrne, Sacramento, Calif., 1 Pan-American touring 
car No. 3176. 1,266.00. Received payment. 

“[Signed] M. J. Kinneberg. 

“The above car is given as security on a $1,266 note, in favor of T. Byrne, and 
said car is to remain the propertv of said T. Byrne until said promissory note is 
paid, together with interest thereon as specified in said note. 

“(Signed] M. J. Kinneberg. 
“{Signed] Thos. Byrne.” 

This paper was made out in duplicate; plaintiff signed both copies and handed 
them to Byrne. Byrne at first declined to sign the paper, stating that he did not care 
for the instrument; but, upon further request by the plaintiff, Byrne signed both 
copies and handed them back to the plaintiff, stating that he did not want the same. 
The circumstances of what took place in this transaction are shown by the testimony 
set out in the transcript which is as follows: 

“Q. Mr. Kinneberg, didn’t you, at the time yow borrowed the money from Mr. 
Byrne, execute a bill of sale in the form of a promissory note covering this, in—a 
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promissory note in the form of a mortgage on this car? A. All I gave him was a 
note for the money. That is all he asked. Q. You never signed any bill of sale of 
any kind? A. I made out a bill of sale subsequently to that, and offered it to him; 
but it was never accepted, because he didn’t want it. Q. Mr. Kinneberg, you signed 
a bill of sale, didn’t you? A. Yes, sir. Q. And Mr. Byrne signed it? A. Yes, sir. 
Q. You signed two copies, didn’t you? A, Yes, sir. Q. And you kept one, and he 
kept the other? A. No. sir; he did not. Q. Who kept the original copy? A. I 
kept it, and it was destroyed, simply because he didn’t want it. Q. Well, why did 
Mr. Byrne sign it? A. He signed it before he realized what he was signing. He 
came down to my place to tell me that he had two or three people that he thought he 
could sell that car to, and I merely offered this to him, and he signed it, and after 
we got through, he said, ‘What is this?’ And I said, ‘Well, it is simply a bill of 
sale, and I feel that you are entitled to it as additional security;’ and he said, ‘I 
don’t want it;’ and he left it on my desk, and after he went away I destroyed it. 
Q. You didn’t destroy this one, did you? A. No. It was simply left there and 
mixed up with the rest of my papers when I delivered them to Mr. Cowan. Q. He 
signed both of them, didn’t he—Mr. Byrne? A. He did; yes, sir. * * * Q. This 
was a week after you loaned him the money you went down there to borrow a car? 
A. Yes, sir. Q. And did this question of a bill of sale come up? A. He asked me to 
sign it. Q. Did he have it prepared? A. No; he did not. Q. Who prepared it? A. 
He did. Q. While you were down there? A. Yes. Q. Now state what he said. A. 
Well, I don’t know. The only thing is, he just told me to sign it, and it would make 
it solider for me, security for me, that is all. Q. Well, was this before he made it 
out? <A. Before he made what out? Q. The bill of sale. A. No; it was after- 
wards. Q. After he made it out? A. Yes. Q. Well, when you got down there, 
the bill of sale wasn’t made out? A. No. Q. Did he sit down and make it out in 
front of you? A. Yes. Q. What did he say when he was making it out? A. Didn't 
say anything until he got it made out. Q. You didn’t know what he was doing? A. 
No. Q. After he got it made out, he turned to you and said: ‘Sign this’? A. No; 
he told me to sign that, and it would make it more secure for me, and then I read it, 
and handed it back to him, and told him I didn’t want it. Q. Why didn’t you want 
that? A. Why, because it is no good. Q. Why do you say that, ‘No good’? A. 
That is no bill of sale. Q. Well, you objected to signing it, because you didn’t like 
the form of it; is that it? A. No; because I didn’t want to take it, because I didn’t 
believe it was any bill of sale. Q. Well, why did you sign it? A. I signed it be- 
cause he asked me to. Q. Well, why didn’t you take it? A. Well, because I didn’t 
want it. Q. But you signed it? A. Yes, and left it there, because I didn’t want it. 
* * * (). He didn’t say anything about it until he went to give it to you? A. No; 
he just told me to sign it; it would make the note more secure for me. Q. And you 
said, ‘No’? A. Yes, sir. Q. Then what happened? A. That is all. I signed it, and 
told him to keep it; I didn’t want it. Q. You told him to keep it, you didn’t want 
it? A. Yes, sir. Q. And he kept it? A. Yes, sir. Q. The two copies? <A. Yes; 
he kept them. Q. He offered you one copy, though, did he? A. He offered it to me, 
and I didn’t want it Q. You just said, ‘You keep it’? A. Yes. Q. Is that all you 
said? <A. That is all I told him. I says: ‘I don’t want it, you can keep it.’ * * * 
A. No; I just signed it for him. He asked me to sign it. He told me it would 
make it safer for me. Q. Did you or did you not at that time ask Mr. Kinneberg 
to take care of it as your agent? A. I told him he could keep it and take care of it.” 

The witness Byrne also stated that he did not consider the paper any good as a 
bill of sale and did not want it. The foregoing testimony was repeated several 
times, as appears by the transcript, but the substance and effect thereof remained 
unchanged by the repetitions. The trial court found that the interest of the insured 
in the automobile in question was unconditional and sole ownership at the time of its 
destruction by fire on the 21st day of November, 1921; that the policy was in full 
force and effect; and as a conclusion of law from the facts found that the plaintiff 
was entitled to judgment for the insurance and entered judgment accordingly. 


The writing referred to as a bill of sale was excluded from the testimony and 
therefore from consideration by the trial court on the ground that it was never de- 
livered, and that no title to the ‘automobile ever passed from Kinneberg to Byrne, 
and that no lien upon the automobile was created by the transaction just referred to. 
The testimony shows that the plaintiff handed the paper to Byrne with the request 
that he sign the same and that after the two copies were signed they were handed 
back by Byrne to the plaintiff. No further or other attempted delivery was made 
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by Kinneberg and the papers thereafter remained in his sole custody and control; 
that in the beginning of the transaction the plaintiff intended by the writing referred 
to, to give Byrne security for the money theretofore borrowed from him seems 
clear. It is also evident that Byrne did not want any security in addition to the 
promissory note then held by him evidencing the amount of the indebtedness owed by 
the plaintiff. The evidence shows that one copy of the paper in question was de- 
nee and the other remained in existence with the papers belonging to the plain- 
tilt, 

[1] Under the circumstances which we have set forth and the testimony which 
we have copied, the question of delivery in this case is a pure question of intent to 
be found by the trial court. While a number of cases might be cited, the following 
excerpt from Hibberd v. Smith, 67 Cal. 547, 4 Pac. 473, 8 Pac. 46, 56 Am. Rep. 726, 
covers the question fully: 

“The act solemn and authentic, done in writing in form apt for the conveyance 
of land, with signature and seal, does not take effect as a deed until delivery with 
intent that it shall so operate. The elements going to make up such a paper all con- 
stitute an act factum or deed, but not complete until the paper has been delivered, 
with the intent above mentioned. The intent with which it is delivered is all im- 
portant. This restricts or enlarges the effect of the instrument. It may be delivered 
to another person as a mere custodian, or to such person to be kept by him and de- 
livered to a third person on a condition performed, or the happening of a certain 
event, or it may be delivered that it may have full operation as the deed of the party 
delivering it. This may be done in various modes. It is impossible to state a priori 
in exact terms what shall or shall not constitute a delivery, that the paper may 
have its full operation as a deed. It is to a great extent a matter of fact depending 
upon intent, and under such circumstances the intent as evidencing what the maker 
of the instrument meant to do, must be found from the circumstances of the trans- 
action, the res gestz, and while some general rules may be and are laid dawn in re- 
gard to it to ascertain such intent, the intent must be found as a fact, and can not 
always be determined as matter of law. There are some cases in which the intent 
is so plainly indicated by the res geste that but one conclusion can be deduced. Take 
the case of the delivery of such an instrument to a third person as a mere custodian 
for the party giving it, its solution is plain that there is no delivery of the paper 
to make it operative as a deed. Take another case of such a paper handed by the 
grantor to the grantee, with the declaration this is my act and deed, a delivery would 
be so plainly intended that no other conclusion could be reached. A third case of 
the delivery of such an instrument by the maker to a third person with directions to 
keep it and hand it to a person named as grantee in it, on the payment by him of a 
sum of money, the payment of the sum of money, and the tradition of the paper as 
directed having been made, no other result could be reached than that the paper 
became by such delivery an operative conveyance. These cases are simple, but in 
other cases where the intent is to be inferred from circumstances in their very nature 
equivocal, the solution as to delivery or not becomes one of difficulty, and depends 
so much on the subjective state of the mind of person or persons trying the issue 
produced by the evidence of the attending circumstances, that the law can lay down 
no certain rule on the subject. It then becomes a question of fact, and if there is 
evidence tending to sustain the finding of the court a qua this court will not disturb 
it. This is settled, that delivery is not complete until the person delivering [grantor] 
has so dealt with the instrument delivered as to lose all control over it. And 
whether he has so dealt with the instrument depends upon the intent to be deduced 
from all the surrounding circumstances, the res geste.” 

[2] As we read the testimony we conclude that the trial court was justified in 
finding that there was no time when the plaintiff had lost control of the writing 
called the bill of sale or when it was legally beyond his power to make any disposi- 
tion thereof that he saw fit, and also that the trial court was justified in concluding 
that Thomas Byrne had never accepted or received the same or so acted in relation 
thereto, that title to the automobile destroyed by fire had passed to him, and also 
that no lien thereon had been created by the transactions referred to in this opinion. 

We conclude that the judgment of the trial court should be affirmed; and it is 
so ordered. 

We concur: Finch, P. J.; Hart, J. 
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JONES v. AUTOMOTIVE INS. CO. (No. 35883.) 
(Supreme Court of Iowa. March 11, 1924.) 
197 Northwestern Reporter, 448. 


INSURANCE—VALUE OF AUTOMOBILE HELD FOR JURY. 

In an action on a fire insurance policy covering an automobile, evidence of the 
value of the car held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
INSURANCE—EVIDENCE OF WAIVER OF REQUIREMENT AS TO 

PROOF OF LOSS HELD FOR JURY. 

In an action on a fire insurance policy covering an automobile, evidence held 
to raise questions for the jury as to whether agent of defendant had been directed 
to adjust plaintiff’s claim, and whether such agent had denied the liability of defendant 
in the presence of defendant’s secretary so as to waive the requirement as to furnish- 
ing proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from District Court, Cerro Gordo County; C. H. Kelley, Judge. 

Action upon an insurance policy. Jury trial. Verdict for plaintiff. Defendant 
appeals. Affirmed. 

Sullivan & Sullivan, of Waterloo, and Fitzpatrick, Barrett & Barlow, of Mason 
City, for appellant. 

J. E. Williams, of Mason City, for appellee. 


Preston, J. [1, 2] Some question is made as to the value of the car. De- 
fendant’s testimony tends to show the value at from $500 to $750. It was insured a 
few days before the fire for $1,200. It was practically new, and in good condition. 
The price for a new car was $1,900. Plaintiff purchased it for $1,650, two $400 
notes, and another car. Plaintiff made some expenditures thereafter for its better- 
ment. Evidence for plaintiff tends to show that it was worth at the time of the fire 
from $1,200 to $1,650, and not to exceed $50 after the fire. Plaintiff himself testi- 
fied that he was a farmer and had owned other cars prior to this; testified to his 
purchase of this car; described it; had opportunity of seeing cars bought and sold 
of a similar kind; says he knew quite well what they were being bought and sold 
for on the market, not exactly but knew almost; could not say definitely; in driving 
into the towns would inquire what they were being sold for; kept in touch with 
about what cars of similar kind were selling for, around the garages where they 
have been; “I would say I knew about what the reasonable market value of a similar 
car to mine was in this county at the time; in my judgment this car was worth 
$1,600 or $1,700.” The verdict was $1,200 and interest. We are of opinion that 
sufficient foundation was laid for the opinion of plaintiff. There were other witnesses 
on behalf of plaintiff who placed the value at practically the same. Clearly this was 
a jury question, and the finding has sufficient support. 

2. One of the conditions of the policy was that failure on the part of the as- 
sured to render a sworn statement of loss to the company within 60 days should 
render the policy void. Proofs of loss were not given. This was pleaded as a de- 
fense. Plaintiff pleads a waiver, alleging that on November 8, 1921, the next day 
after the fire, he orally notified Whipple, an employee of the local agents for de- 
fendant in Mason City, of his loss and damage. Whipple wrote and delivered poli- 
cies. Plaintiff procured this policy from Whipple. Plaintiff pleads that, about a 
week after the first notification to Whipple, J. H. Bunton, special agent for de- 
fendant, notified plaintiff that the company would not pay a dime, and told plaintiff 
to do as he had a mind to about it. Thereupon plaintiff brought suit, and relies upon 
a waiver. Defendant denies that Bunton had authority to adjust losses or deny lia- 
bility, and denies that he did deny liability. Warner was secretary of the company. 
The trial court instructed in substance that, if the jury should find that the secretary 
Warner stated to the plaintiff that Bunton would take care of or attend to plain- 
tiff’s said loss, and that thereafter within 60 days after said fire said Bunton stated 
to plaintiff in the presence and hearing of said Warner that the defendant company 
would not pay any sum whatever to plaintiff because of said loss, substantially as 
claimed by plaintiff, then such facts would amount to a waiver on the part of the 
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defendant company of the requirements in said policy in reference to formal written 
proofs of loss, and would excuse the plaintiff from filing same within 60 days after 
the fire as required by the policy. If the jury should so find, the verdict should be 
for plaintiff, but that, if they failed to so find, then plaintiff has failed to prove his 
right to recover, and the verdict should be for the defendant. Plaintiff’s evidence 
tends to show that about a week after plaintiff first reported the fire to Whipple he 
saw Bunton, who was a special agent for the defendant, in the M. B. A. Building 
at Schanke’s office, where defendant maintained its offices. Schanke was president 
of defendant company. Whipple had sent. plaintiff to the company to see Bunton. 
Plaintiff had a talk with Bunton about his loss; that Bunton told him he would get 
out in 3 or 4 days and look the matter over. That was all that was said that day. 
About 10 days thereafter plaintiff saw Bunton again at the same place, at which time 
Bunton said in 2 or 3 days he would go out and look things over and get things 
straightened up. Two or three weeks afterwards plaintiff saw Bunton again, and 
asked him to come out and adjust the loss, and that at this time Bunton told him the 
company would not pay a dime, etc. Plaintiff’s evidence tends to show that at the 
first interview with Bunton at the office of defendant company Warner, the secretary, 
was present when Bunton talked with Warner about plaintiff’s loss, and that Warner 
told Bunton to go ahead and take charge of it; at the third interview with Bunton, 
when Bunton said the company woud not pay, Warner was present; the first time 
plaintiff saw Bunton at the office of defendant company Warner was present, and 
Jones heard Warner tell Bunton to go ahead and take care of the plaintiff. Accord- 
ing to plaintiff’s testimony, he did not at these interviews know Warner by name, 
but during the trial he learned that it was Warner, and that it was the same man 
he had s¢éen in the office. 


Appellee cites Teasdale v. Insurance Co., 163 Iowa, 596, 145 N. W. 284, Ann. 
Cas. 1916A, 591, and a number of other cases to the proposition that a denial of 
liability waives the requirement as to furnishing proofs of loss. Also Washburn v. 
Merchants, 110 Iowa, 423, 81 N. W. 707, 80 Am. St. Rep. 311, and another case to 
the point that a stipulation in the policy that no agent or officer shall have the power 
to waive conditions relate to the conditions and provisions of the policy as affecting 
its force as a contract, and not to the conditions to be performed after the loss. 
Also Ruthven v. Insurance Co., 102 Iowa, 550, 71 N. W. 574, to the proposition that 
an agent authorized to adjust losses has also authority to waive any requirements of 
the policy in regard to loss, and may thus waive any stipulation in the policy that its 
conditions can only be evaded by indorsement thereon in writing; and, finally, that a 
special agent, to whom an insurance company refers the settlement of a loss under 
a policy of fire insurance, has authority to waive a condition as to furnishing veri- 
fied proofs of loss within a specified time. Teasdale v. Insurance Co. supra. 

We do not understand appellant to seriously dispute these propositions. Their 
claim is that there is no competent evidence in the record to sustain the allegations 
of the petition or that the defendant or any authorized agent denied liability and 
thereby waived the provisions of the policy issued as to proofs of loss; that there- 
fore it was error on the part of the court to overrule defendant’s motion for a di- 
rected verdict. Meyer v. Houck, 85 Iowa, 319, 52 N. W. 235; George v. Railway, 
183 Iowa, 994, 168 N. ‘W. 322, and other like cases are cited on this point. The only 
cases cited are on this point. 

[3] We take it the real gist of appellant’s contention is that Bunton did not tell 
plaintiff the company would deny liability, or that they would not pay anything on 
his claim, and that he so said in Warner’s presence, and that the secretary, Warner, 
did not hear such statement if it was made. We are of the opinion that there was 
such a conflict in the testimony as to these points as to present a jury question. 
True, Bunton denied telling plaintiff that the company would not pay as before set 
out. He testifies that the first morning plaintiff came into the office Mr. Warner 
was in the office; does not remember that. Warner spoke to either Jones or himself 
during the time plaintiff was there. Warner testifies that he was secretary and man- 
ager of defendant company; only saw plaintiff after this claim arose; had no per- 
sonal acquaintance with him; “never had any conversation with him that I recall; 
I recall the incident Mr. Jones came to the office and asked for Mr. Bunton, and 
Bunton either stood there or was just outside, and I said ‘this is Mr. Bunton,’ and 
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they carried on a conversation; I don’t believe I can recall a single word that was 
said between Mr. Bunton and Mr. Jones; paid no attention to the conversation be- 
tween them; don’t know whether he thought I was Bunton or the other man; he 
came in and asked for Mr. Bunton; there was nothing stated in my presence or 
hearing that the company would not pay a cent to Jones for his loss, by Bunton.” 
Plaintiff testifies, partly on recall, after he had learned the name of Warner, as to 
his going to the company’s office as before set out, and that Whipple sent him there, 
and that he went to see Bunton; that he did not know Warner by name, but during 
the trial he was pointed out to him, and that he saw Warner at the time of his first 
interview with Bunton. 

“Q. Now, at that first interview with Mr. Bunton when you first met him, did 
you have a talk in there with him? A. Yes. 

“Q. And prior to talking with you did you see him in consultation with anybody 
else? A. He talked to this man Mr. Warner as I remember it. 

“Q. And did you hear anything which Mr. Warner said to him at that interview? 
A. He told him to go ahead and take charge of this, or something to that effect; 
that was the time I had gone there from Whipple’s direct. Whipple had sent me to 
Schanke’s office to see Bunton, who said he would take care of it for me; at the first 
interview with Bunton there was nothing said with reference to proofs of loss nor 
at any of the interviews with Bunton; did not see Warner the second time I was 
at the company’s office. The third time Warner was there; during the conversation 
Warner was three or four feet from me; at that time Bunton said he would not pay 
a dime; we had a little argument there; he said he wouldn’t pay me, and I went to 
see an attorney; when he made that statement Warner was there. 

“Q. Did you notice whether he was attending to the conversation and listening 
to you and Mr. Bunton? A. He was, yes; I think he was; he was looking at us 
anyway.” 

Referring again to the first conversation, plaintiff testified : 

“Q. State whether or not there was anything said by Mr. Bunton or by Mr. 
Warner that morning in your presence to Mr. Bunton as to whether Bunton was to 


adjust your loss? A. He told him to go ahead and take care of me; that is what 
was said.” 


On cross-examination : 

“Q. You went over the matter, and since you left the witness stand yesterday you 
first learned who Warner was? A. I didn’t know the name; before I left the wit- 
ness stand I did not know his name; I knew who he was by his face; I remember 
his face as the man I saw in Schanke’s office.” 

We have set out the evidence somewhat fully on this point, and we are of opin- 
ion that there was a jury question as to whether Warner directed Bunton to take 
charge of the matter of adjusting the loss, whether Bunton denied liability, and 
whether Warner was present and heard these conversations. There was more than 
a mere scintilla of evidence, so that the rule in the Meyer Case does not apply. 
As bearing on the last proposition the jury had a right to take into consideration all 
the circumstances, the closeness of Warner to the other two, and so on. As some- 
what analogous see Dale v. Coal Co., 131 Iowa, 67, 71, 107 N. W. 1096, where the 
question was as to whether the conductor heard statements of other persons on a 
car when plaintiff was in a dangerous situation, and that thereby the employees had 
knowledge of his danger. See, also, Scott v. Railway, 160 Iowa, 306, 325, 141 N. W. 
1065; Monson v. Railway, 181 Iowa, 1354, 1374, 159 N. W. 679. 

There is no prejudicia) error, and the judgment is affirmed. 

Arthur, C. J., and Evans and Faville, JJ., concur. 


Ee 
ANDREWS v. BULL DOG AUTO FIRE INS. ASS’N OF CHICAGO. 
(No. 14950.) 
(Kansas City Court of Appeals. Missouri. Feb. 11, 1924.) 
258 Southwestern Reporter, 714. 


1, INSURANCE — REPRESENTATIONS CONCERNING INSURED AUTO- 
MOBILE HELD MATERIAL. 


Misrepresentations by an applicant for an automobile insurance policy as to the 
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car's freedom from mortgage, the motor number, its purchase new, and the price 

paid, are material to the risk as a matter of law. 

(For other cases, see Insurance, Dec. Dig. §§ 280, 281, 283[1].) 

2. INSURANCE—APPLICANT FOR AUTOMOBILE INSURANCE TRUTH- 
FULLY ANSWERING AGENT’S QUESTIONS NOT AFFECTED BY 
LATTER’S INSERTION OF MISSTATEMENTS IN APPLICATION. 
Where an applicant for an automobile insurance policy gives truthful answers 

to defendant’s agent as to the existence of a mortgage thereon, the motor number, 

its purchase secondhand, and the price paid, his right to recover on the policy is not 
affected by the agent’s insertion of misstatements in the application, unless he had 

knowledge thereof, and, the policy being a valued one within Rev. St. 1919, § 6239, 

no forfeiture can be based on lack of value, description of the car as new, or the 

granting of larger insurance than was granted on car costing less than the amount 
stated in the application. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 

3. INSURANCE—WHETHER MISSTATEMENTS IN APPLICATION WERE 
THOSE OF INSURED OR INSURER’S AGENT HELD FOR JURY. 
Whether misstatements in an application for an automobile insurance policy as 

to nonexistence of a mortgage thereon, the motor number, purchase thereof new, 

and the price paid, were those of insured or insurer’s agent, who wrote the applica- 
tion, held for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


4. INSURANCE — REFUSAL OF INSTRUCTION THAT FALSE STATE- 
lg IN APPLICATION WOULD DEFEAT RECOVERY HELD ER- 
NX. 

In an action on an automobile insurance policy, where plaintiff’s instructions 
ignored defenses of breaches of warranty by misrepresentations in the application, 
the court erred in refusing an instruction to find for defendant, if plaintiff falsely 
stated that the car was not mortgaged, and that he bought it new for a price greater 
than that actually paid, and in adding to defendant’s instruction that plaintiff could 
not recover, if any statements in the application were false, a proviso that the jury 
must further find that such statements so materially affected the risk that insured 
— not have issued the policy at the premium charged had it known them to be 

alse. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 


Appeal. from Circuit Court, Jackson County; Nelson E. Johnson, Judge. 
“Not to be officially published.” 
Action by George H. Andrews against the Bull Dog Auto Fire Insurance As- 


sociation of Chicago. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Walter W. Calvin and Kimbrell & Wofford, all of Kansas City, for appellant. 
Swearingen & Finnell and Musser & Kilian, all of Kansas City, for respondent. 


TrimB_e, P. J. Plaintiff’s action is on a policy of automobile insurance against 
loss by theft and fire. Judgment for the face of the policy ($1,700) was prayed, to- 
gether with 10 per cent. damages and $250 attorney’s fee on account of vexatious re- 
fusal to pay. The jury returned a verdict for $1,868.30, the amount of the policy, 
with interest, but found no vexatious refusal to pay. Judgment being rendered on 
the verdict, defendant appealed. 

The original policy for $1,500 was issued February 25, 1921, on “Oldsmobile 
touring car, 1920 model, motor No. 33332.” But afterwards, by a rider attached to 
the policy, and dated March 9, 1921, the insurance under the former policy was can- 
celed, and insurance in the sum of $1,700 was created on insured’s “‘new’ auto- 
mobile,” described as “Oldsmobile motor No. 33332; type of body, touring; No. of 
cylinders, 8; advertised H. P. 26; year’s model, 1920.” 

The petition declared upon the contract as created by the policy and rider, and 
was in the usual form, alleging that the automobile on April 2, 1921, was stolen and 
destroyed by fire, and that defendant took charge of the wreck and disposed of it, 
but has refused to pay plaintiff his loss. 

The defense was false representations, constituting breach of warranties, as fol- 
lows:- (1) That said automobile was not mortgaged, when in fact it was; (2) that 
the motor number was given as 33332, when insured well knew such was not cor- 
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rect; (3) that the automobile was purchased new in March, 1920, from the Olds- 
mobile Motor Company, when in fact insured had purchased same secondhand from 
an individual in February, 1920; (4) that insured had paid $2,300 therefor, when in 
fact he had paid less than that. 

The answer also set up that before defendant had learned the true facts it took 
possession of what was thought to be the salvage and wreck of the car, and sold it 
for what it was worth, but upon learning the facts it had tendered to plaintiff the 
amount the salvage had brought, together with the full amount of premium re- 
ceived. 

The reply consisted of a general and a specific denial of the matters alleged in 
defense of the action. The reply also alleged that insured told defendant’s agent 
the facts as they existed at the time. 

There is no question but that the written application, dated February 25, 1921, 
signed by insured, and on which the original policy was issued, stated that the auto- 
mobile was a model of 1920, purchased of the Oldsmobile Company: in March, 1920, 
at the price of $2,300, and that it was not a secondhand car, and was not mortgaged. 

It is also conceded that plaintiff did not purchase the car new in March, 1920, 
of the Oldsmobile Company, but he bought it on February 24, 1920, of James Lo 
Bello, who was acting for a man by the name of Van Horn, who owned the car; 
that the purchase price paid for the car was not $2,300 but $1,850, of which amount 
$250 was paid in cash, and the balance represented by what seems to be an install- 
ment note, payable in installments of $50 each month for a year, and then the whole 
of the balance of said note became due, the whole secured by chattel mortgage. 

To meet the above situation, plaintiff testified in substance as follows: That 
when he bought the car, the insurance Van Horn had on the car was assigned to 
him, but it was about to run out, and, a friend having recommended the defendant 
as a good company, and plaintiff had found other insurance companies “pretty high,” 
he called up Robinson, defendant's manager, over the telephone, and told him the 
insurance he had would run out that day, February 24, 1921; that Robinson told 
him, “That’s all right, come in to-morrow, and I will make out the policy You 
are covered from now on;” that the next day he went to Robinson’s office, and the 
latter asked him questions, which he answered, while Robinson filled out the appli- 
cation, which he (plaintiff) signed without reading. 

Plaintiff further testified that Robinson asked him the type of the automobile, 
and he told Robinson it was a ’20 model, seven-passenger, eight-cylinder Oldsmobile ; 
that his recollection was Robinson asked him where he bought it, and he told Robin- 
son he bought it from Lo Bello; that Robinson asked him what he paid for it, and 
he told Robinson he paid $1,850; that Robinson asked him if the car was mortgaged, 
and he told him it was, but that he had arranged to take it up. 

Plaintiff testified that in answering the questions put to him by Robinson when 
the latter wrote up the application, he, plaintiff, sat on the opposite side of the table, 
across which he could see Robinson filling out the application, but he could not see 
what he wrote, nor did he read the application, relying on him to write it properly; 
that afterwards the policy was issued and delivered to him, and*he put same in his 
desk without reading it; that later he lost some “accessories,” and, having pur- 
chased a number of these, he went to see Robinson, and learned from him that his 
policy did not cover accessories; that Robinson asked him why he wanted more in- 
surance, and he told Robinson he had purchased a number of accessories for the car 
and if his policy did not cover them he wanted one that did; that at Robinson’s sug- 
gestion he, plaintiff, wrote to the home office of the company, and it replied, saying 
car could carry only $1,500 insurance, but if its condition was such that more cov- 
erage should be granted, the company would be glad to hear from him further. 
While the record is not as explicit as it might be on the matter now to be stated, 
yet it would seem from what does appear therein that plaintiff, or some one, noted 
on the bottom of this letter the various accessories he had purchased and their 
prices, all under the heading “The following are the reasons why I should have $1,- 
700 ins.” This was apparently sent to the home office, and afterward it issued and 
sent the above-mentioned rider dated March 9, 1921, wherein it was recited that the 
company “hereby consents that the policy of George H. Andrews of Kansas City, 
Mo., shall be canceled and changed from his automobile previously insured under 
policy No. 21675-2, to his ‘new’ automobile described below, and car. Coverage on 
same starts from the date named herein; trade-name, Oldsmobile; motor No. 33332; 





Auto] Andrews v. Bull Dog Auto Fire Ins. Ass’n. 1001 


type of body, touring; No. of cylinders, 8; advertised H. P. 26; year’s model, 1920. 
The insurance was fixed in the rider at $1,700. both for fire and theft. 

Plaintiff testified that upon receiving the rider and noticing that it referred to a 
“new” automobile, he went to Robinson and asked him about it, and Robinson re- 
plied: “That’s all right, that’s their way of increasing them; you attach that to 
your policy; that covers the accessories you have insured.” 

The evidence of plaintiff, and of a friend who was with him, is to the effect that 
on Saturday evening, April 2, 1921, they parked the car on the street in Kansas City, 
and attended a theater, but when they came out the car was nowhere to be found, 
having disappeared. 

An officer of Rosedale, Kan., who was plaintiff's witness, testified that the car 
was found in flames on Rainbow boulevard, or rather on the side of a road, “a 
good road, quite a wide road, and in good shape,” leading to a rock quarry, the car 
not being one-half a block off Rainbow boulevard and about nine blocks from the 
Rosedale Police Station (defendant contends it was in an abandoned rock quarry) ; 
that at that time the engine was not beaten up nor injured; that he looked after it 
from time to time until Sunday morning, when he went off duty, and the engine was 
not at that time harmed in any way; that when he returned to duty Sunday night he 
found the car had been stripped, and the engine beaten and broken up; there was 
also evidence that defendant sold the salvage for $40, but never offered to pay plain- 
tiff same until after suit was filed. However, plaintiff testified that if it had he 
would not have accepted it. ° 

Plaintiff denied that Robinson took him to the quarry, where the defendant 
claims the burned car was found, but says he was taken to a garage where it had 
been towed after being found, as shown by other testimony; that this was the first 
and only time he saw the car after it was stolen. Robinson, defendant’s witness, says 
he took him to the quarry and showed him the burned and beaten car, and that there 
he had a conversation with plaintiff in which the latter made statements which, if 
he made them, clearly shows he had a guilty and an uneasy conscience about the 
matter; and it is argued in defendant’s brief that the making of these statements 
was never denied by plaintiff.« But we think the denial that plaintiff was at the 
quarry necessarily includes or implies a denial of any talk which Robinson says was 
had in the quarry. 

There was evidence that the list price in Kansas City of the car when stolen 
and destroyed was $2,300, cars being higher then. 

In explanation of the error in the motor number of the car, plaintiff testified 
that it was taken from the last “Missouri state automobile registry certificate;” the 
true number being B-3332, but in making it out a typographical error occurred, 
whereby, instead of B-3332, the number was written “3-3332,” and this became 33332 
in the policy. 

As to the mortgage on the car, plaintiff testified that the installment note and 
chattel mortgage provided that at the end of the year the full amount of the bal- 
ance fell due, and he had negotiated to pay off the note, and so told Robinson; also 
that about the time it was due he did pay it off but he did not get it back until after- 
wards, as the canceled note was left with the payee until the latter could release the 
chattel mortgage. It would seem from the record that the note, marked canceled 
March 8, 1921, was introduced in evidence, but it was not copied by appellant into 
the record. At any rate, whatever may have been the situation with reference to 
the mortgage at the time the original policy was issued, there was in fact no mort- 
gage on the automobile at the time of the issuance of the rider March 9, 1921. 

Plaintiff admitted that the bill of sale, introduced in evidence, dated February 
24, 1920, from James Lo Bello to plaintiff for the car, at the price of $1,850, was 
obtained from Lo Bello after the car was stolen, and that he obtained it because 
defendant had asked for or required it. 

Robinson, defendant’s manager, admits he wrote the application, but denies that 
plaintiff telephoned him the day before, and swears positively and explicitly that he 
correctly wrote down the answers just as plaintiff gave them, and that the latter 
answered the questions just as they were shown in the application; and that, after 
the application was written up, he handed it to plaintiff and told him to read it 
over, and plaintiff did so and signed it. 

We cannot agree to defendant’s contention that plaintiff’s evidence is so con- 
fused and contradictory, or so wholly opposed to the common experience of all men, 
as to be wholly devoid of evidential value. Plaintiff did not attempt to make his 
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hearers believe that Robinson, without any questions whatever, agreed over the 
telephone to accept the insurance. Plaintiff did say that the questions, or at least 
some of them, were asked over the telephone, and that they were asked the next 
day across the table; and while he did say on cross-examination that he answered 
the questions if Robinson asked them, and does not rememberr whether he did or 
not, yet it is clear from both his and Robinson’s testimony that the latter did ask 
them, and plaintiff swears positively that he answered them the way he says he did. 
The record is quite susceptible to the interpretation that what plaintiff's memory 
was “hazy” about was whether certain or all of the questions were asked at either 
one or both of the times he interviewed Robinson. 

[1-3] The question as to which of these two men told the truth was clearly a 
question for the jury. If plaintiff told Robinson there was a mortgage on the car, 
but that he had made arrangements to pay it off, it is not so wholly improbable as 
to be unworthy of belief that Robinson wrote down that there was no mortgage on 
the car. Of course, if plaintiff did not tell Robinson the facts, then the misrepresent- 
ations were material to the risk as a matter of law. Smith v. American, etc., Ins. 
Co., 188 Mo. App. 297, 303, 175 S. W. 113; Buck v. Stuyvesant Ins. Co., 209 Mo. 
App. 302, 308, 237 S. W. 840. 

But, if he did state the facts truthfully, and Robinson chose to write them down 
as they were written, plaintiff is not affected by Robinson’s action, unless he had 
knowledge of it. Hollenbeck v. Mercantile, etc., Ins. Co., 133 Mo. App. 57, 63, 113 
S. W. 217. If the misstatements in the application were made in that way, defend- 
ant is estopped from such defense as available. La Font v. Home Ins. Co., 193 Mo. 
App. 543, 549, 182 S. W. 1029; Stubbins v. State, etc., Ins. Co. (Mo. App.) 229 S. 
W. 407; Parsons v. Knoxville, etc., Ins Co, 132 Mo. 583, 31 S. W. 117, 34 S. W. 
476. If truthful answers were given by plaintiff, then, since the policy comes within 
the valued policy law of the state (section 6239, R. S. 1919), no forfeiture of the 
policy can be based on lack of value, or because the rider described the automobile 
as “new,” or because the insurance granted was larger than the company granted 
upon automobiles costing less than $2,300. Farber v. American, etc., Ins. Co., 191 
Mo. App. 307, 382, 177 S. W. 675; Johnson v. Williamsburg, etc., Ins. Co. (Mo. 
App.) 205 S. W. 226, 229. Whether the statements in the application were those 
of the plaintiff or were those made by the agent was a question for the jury. Gif- 
fey v. Arizona Fire Ins. Co. (Mo. App.) 206 S. W. 402; Tebeau v. Globe, etc., Ins. 
Co., 271 Mo. 626, 197 S. W. 130, 2 A. L. R. 1041. 

[4] But the trouble is the case was not properly submitted to the jury. Plain- 
tiff's instructions submitted the case just as if there were no defenses of breach of 
warranty raised; and defendant’s instruction E, or 3, as defendant had it numbered, 
was refused. This sought to tell the jury that, if plaintiff stated to the agent that 
the car was not mortgaged, and that he had bought the same new in March, 1920, 
from the Oldsmobile Motor Company -for $2,300 and that they or either of them 
were false and untrue, then verdict should be for defendant. 

It is true defendant’s instruction 4 or F, had it been given as asked, might per- 
haps have supplied the lack of instruction E. It sought to tell the jury that by the 
terms of the insurance contract all statements in the application were warranted to 
be true, and therefore, if they believed from the evidence that any statement or state- 
ments made in the application were false and untrue, then plaintiff could not re- 
cover. But the court refused to give said instruction as asked, and modified it, and 
gave it as modified. Said application consisted of an added clause which was a 
proviso that the jury further found that the statements so materially affected the 
risk that the insurer, had it known the statements to be false. would not have issued 
the policy at the premium charged. This did not give the defendant the benefit of 
the alleged false statements it was entitled to have. It was entitled to have the 
jury told in explicit terms that, if the statements complained of as false were made 
by plaintiff, they rendered the policy void. And since the issue for the jury to de- 
termine was whether plaintiff made the false statements or not, it would seem that 
plaintiff’s instructions should not wholly ignore that issue and submit his case as if 
no such defense had ever been raised. 

The judgment is reversed, and the cause remanded for a new trial. 

All concur. 
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COLLINS v. PHCGENIX ASSUR. CO., LIMITED, OF LONDON. (No: 14958.) 
(Kansas City Court of Appeals. Missouri. Feb. 11, 1904.) 
258 Southwestern Reporter, 732. 


1. EVIDENCE—WHETHER AUTOMOBILE RENTED IN VIOLATION OF 

THEFT POLICY HELD FOR JURY. 

In an action on a theft policy for the loss of an automobile, admissions recorded 
in the proof of loss concerning renting of the car were not conclusive on the insured, 
and where her testiony, which was corroorated by that of her daughter, was to the 
effect that the proofs did not correctly record her answers, and she denied having 
rented the car at the time it was stolen, and statements contained in the proofs of 
loss from which insurer contended a rental was shown, the question of whether the 
car was so rented was for the jury. 

(For other cases, see Evidence, Dec. Dig. § 668[5].) 


2. EVIDENCE—ADMISSIONS IN PROOFS OF LOSS AS TO RENTING IN- 

SURED CAR HELD NOT CONCLUSIVE. 

In an action on a theft policy for the loss of an automobile, admission contained 
in the proofs of loss as to having rented the car at the time of loss held not con- 
clusive on insured. 

(For other cases, see Evidence, Dec. Dig. § 265[2].) 


Appeal from Circuit Court, Jackson County; Thos. B. Buckner, Judge. 

Action by Ella A. Collins against the Phcenix Assurance Company, Limited, of 
London. From a judgment refusing to set aside nonsuit, plaintiff appeals. Reversed 
and remanded. 

Ilus M. Lee, of Kansas City, for appellant. 

Bruce Barnett, of Kansas City, for respondent. 

ARNOLD, J. This is an action to recover on a policy of theft insurance. The 
record discloses that defendant executed its policy of theft insurance on a new Ford 
touring car in the sum of $500, on July 9, 1918, for a term of one year from that 
date. It is alleged the car was stolen August 6, 1918, and that its value then was in 
excess of $500. Payment of loss was refused on the ground that the automobile was 
rented when stoler. in violation of one of the conditions of the policy. 

The case was tried to a jury, and at the close of plaintiff’s evidence defendant 
asked a peremptory instruction in the nature of a demurrer. Arguments thereon 
were heard by the court, out of the presence of the jury, and the instructién was 
marked, “Given.” Plaintiff excepted to said ruling of the court and her counsel was 
asked if a directed verdict were desired, whereupon plaintiff took an involuntary 
nonsuit with leave. Afterwards plaintiff’s motion to set aside the nonsuit was over- 
ruled, and plaintiff appeals. Defendant has filed no brief herein. 

As the case is before us on the question of the demurrer, it is necessary to re- 
view the evidence. ; 

The record shows that the policy sued on was issued to plaintiff to cover a new 
Ford touring car which she bought on the day the policy was issued. It is shown 
that plaintiff's family owned another car of the same type, and had owned it for five 
or six months, or longer. The latter is referred to in the evidence as the “old” car, 
and the one covered by the policy in suit is called the “new” car. In the forenoon 
of the day on which the car was stolen, one Don Thompson called plaintiff over the 
telephone and asked if her son was there, and was infomed that the son was out of 
the city; within an hour or so, Thompson again called by telehone and asked about 
the use of the car, suggesting that in view of the son’s absence he would like to take 
the car himself. It is shown that plaintiff's son, on previous occasions, had driven 
Thompson for hire in a car owned by the son. 

Plaintiff testified that when Thompson telephoned the second time she thought he 
referred to the old car. and she told him it was being repaired. Later in the day, 
Thompson telephoned a third and a fourth time, and in one of the conversations asked 
plaintiff for the use of the new car if the old one had not yet been repaired, and plain- 
tiff told him he could not have that car because it was kept for her private use. 
Thompson’s last telephone call was about noon, and plaintiff told him she did not 
know whether the old car had been repaired or not; that she then was starting from 
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her home, which was at No. 1414 Bellefontaine avenue, to go to the grocery store 
of her husband at Thirty-first street and Prospect avenue. The evidence tends to 
show that Thompson resided within a block of said grocery store, but of this fact 
plaintiff testified she was at that time in ignorance. She testified that in one of the 
telephone conversations with Thompson, she told him she would be at the grocery 
store but a short time. 

In making this trip to the grocery store, the new car was driven by plaintiff’s 
son-in-law, whose wife sat in the seat beside him. and plaintiff sat alone in the rear 
seat. On the return trip the same relative positions were retained by the occupants. 
When they were within two or three blocks of plaintiff’s house, Thompson was seen 
on the sidewalk and was signaling the driver (Kinsey) to stop. Kinsey did not stop, 
but slowed down, and Thompson got in the car and sat beside plaintiff for the short 
distance remaining to plaintiff's home. When the car was stopped in front of her 
house, plaintiff got out immediately and hurried into the house and back into the 
kitchen, There was no conversation between plaintiff and Thompson during the 
short period they were together in the car, nor on arrival at plaintiff’s home. Kin- 
sey and his wife alighted, and Thompson got in the front seat and drove the car 
away. Mrs. Kinsey testified that she told Thompson at this time that she desired to 
use the car and that he replied he would be back soon. 

Shortly after plaintiff entered the house, her young son, Lindell, who was play- 
ing in the yard, ran to his mother and told her that “a man has gone with the car.” 
Plaintiff testified she then rushed to the door but the car had turned the corner and 
was out of sight. This occurred at the noon hour between 12 and 1 o’clock. About 
5 o’clock that afternoon, Thompson called plaintiff by telephone and told her the 
car had disappeared from in front of the Palace Clothing Company’s store, where 
he had left it. That night about 10 o’clock, Thompson went out to plaintiff’s home, 
and there was told by plaintiff that if the car could not be returned by him, he would 
have to pay for it. He then said he had only a check for $10 and would give her 
that; that she refused to take it, whereupon Thompson went out, cashed the check, 
and then gave plaintiff $10 in cash. Plaintiff stated that at no time had she told 
Thompson he could take the car, but told him he could not take it. 

On being notified of the theft, defendant asked plaintiff to come to the office of 
defendant in Kansas City. She visited the office and was told by a Mr. Shirley, the 
company’s adjuster, that she would be required to make a statement covering the 
circumstances of the loss before she could get the insurance. She gave a statement 
in the form of questions asked by the adjuster and answers by plaintiff taken down 
by defendant's stenographer. Some days later, plaintiff went again to defendant’s of- 
fice, and a statement was handed to her by the stenographer, who, in the meantime, 
had transcribed said questions and answers, and plaintiff signed the statement without 
reading all or any part of it, though she could have read it. 

As a part of the cross-examination of plaintiff, the statement, so signed, which 
was sworn to, was introduced in evidence. Its purport is that D. E. Thompson was 
in charge of the car; that he had never previously driven the car, but had driven 
plaintiff's son’s car several times. “TI did not want to let him have it, but he insisted 
inasmuch as my boy had let him have his car, and kept calling me up, so I let him 
have it. * * * About 5 o’clock he called me, and said, ‘Did you come and get the 
car?’ I said: ‘No, I never did. You haven't let the car get stolen, have you?’” 
She states she grew uneasy and went to where Thompson lived, but was told by his 
mother: ‘He does not live here; I don’t know where he lives.” That Thompson 
came to plaintiff’s house that night about 10:30, in a big Packard car; that a woman 
was with him who looked like the woman he said was his wife. “He came upon 
the porch, and I tried to get an account of the whole thing and began to catch him 
in stories. * * * T began to cry, and asked him if he was going to pay me for 
this, as I haven’t enough insurance to cover this car.” 

The following questions and answers were incorporated in the statement: 

“Q. How much did Thompson pay you for the use of the car that was stolen? 
A. He paid me $10. 

“Q. Did he pay you by cash or check? A. He gave me a check, and I told him 
I wanted the cash, so he went to get the money, and I did not expect to see him 
again; but he came back and gave me the money. 
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“Q. What agreement as to cost to him did you have when he took the car? A. 
That I would charge about what the charge is, $1 an hour. 

“Q. That was the understanding when you let him have the car that he was to 
pay you $1 an hour for the time he used the car? 

“A. Of course, we really never came to any understanding; but I expected he 
would pay me about the same as if the boy had taken him. 

“Q. And he paid you $10 for this trip? A. Yes, he paid me that, inasmuch as ] 
told him he had taken the car out and had not brought it back. 

“Q. He paid you in cash? A. Yes.” 


Among others, the following questions addressed to plaintiff’s daughter, Mrs. 
Kinsey, were included in the statement: 


“Q. You do not know anything about Thompson living in that neighborhood, 
but that he used your cars several times, paid for the use of same, and always re- 
turned them in the regular way, or made his word good? A. No. 

“Q. You do not know that he has been arrested five or six times and charged 
with stealing automobiles? A. I should say I do not. 

“Q. You do not know that he is out on bond now for stealing an automobile? 
A. No, I do not. 

“Q. You do not know that he is about one of the worst automobile thieves in: 
the country? A.I do not. You see, if my husband had been home, it might have 
been different.” 


On the witness stand plaintiff denied telling the adjuster that she finally let 
Thompson have the car or ever consented to his taking it, and denied that she said 
the charge would be a dollar an hour, or any other amount, for the use of the new 
car. Mrs. Kinsey, the daughter, who was present when the statement was taken by 
the adjuster and answered some questions put to her, testified her mother did not 
tell the adjuster she had conSented to Thompson’s taking the new car, but that she 
said she finally let him have the old one; that in taking the statement the adjuster 
had worded most of the answers. She corroborated the testimony of plaintiff with 
reference to the telephone conversations with Thoompson on the day in question to 
the effect that plaintiff had told him he could not have the new car. Plaintiff’s tes- 
timony in reference to Thompson’s act in driving the car away without her knowl- 
edge or consent was corroborated by both Mrs. Kinsey and the boy, Lindell. 

The evidence shows that since the loss of plaintiff’s car, Thompson has served a 
term in the Kansas penitentiary for theft of an automobile, and that at the time of 
the trial he was serving a term in the Missouri penitentiary for a similar offense. 
The last few sentences of the statement above quoted indicate that the adjuster knew 
Thompson as “one of the worst automobile thieves in the country.” 

[1, 2] The theory of the defense, and evidently the one adopted by the trial 
court was that the sioned statement could not properly be explained, contradicted, 
or denied, and as plaintiff admitted having signed it, she was estopped from denying 
it; that it was an admission against interest and conclusive against plaintiff; and 
that said statement showed she had rented the car to Thompson.in violation of one 
of the conditions of the policy. 

We are not enlightened by the record as to the basis of the court’s ruling on 
the demurrer, but may assume it was sustained upon the general ground that plain- 
tiff failed to make a case to go to the jury. The demurrer was argued, but the 
arguments are not contained in the record. We find, however, the motion for a new 
trial reads: 


“The court erred in ruling that the statement taken by the adjuster for the de- 
fendant and signed by plaintiff could not be explained or contradicted by plaintiff.” 


As the motion for a new trial was overruled, we may conclude that the state- 
ment afforded the basis for the court’s ruling. 
In Remfry v. Ins. Co. (Mo. App.) 196 S. W. 775, it is said: 


“It is true that proofs of death furnished the insurer by a beneficiary in accord- 
ance with the provisions of the policy when making application for its payment to 
the insurance company as provided therein are admissible in evidence against the 
beneficiary in a suit upon the policy. Admissions therein contained, however, are but 
prima facie binding upon the beneficiary as admissions against interest, and may be 
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overcome by proof adduced tending to explain them. In no event can an admission 
of this character be conclusive against plaintiff as a matter of law. * * *” 

It was held by the St. Louis Court of Appeals in Frazier v. Ins. Co., 161 Mo. 
App. 709, 141 S. W. 936: 

“The sole proof which defendant relies upon as conclusive against the plaintiff, 
consists of the statements in the doctor’s certificate. Being contained in the proofs 
of death, they were admissible in evidence against the beneficiary as admissions by 
her of the truth of the statements therein contained. But such admissions are not 
conclusive against her, since there are no elements of estoppel in the case. [Citing 
cases.] It was competent for her to explain the alleged admissions, and to show 
that she was under a mistake in making them, or to prove any other circumstances 
which will co away with their effect. (Duncan v. Matney, 29 Mo. 368; Wild v. B. 
& L. Ass'n, 60 Mo, App. 200.) The evidence before us is uncontradicted that the 
plaintiff made the dectors’ certificates part of the proof of death in the hour of her 
bereavement, amidst the distractions incident thereto. They were not read * * * 
to her, nor were their contents or purport explained. She was without her glasses, 
hence could not read. She signed where she was told to sign. All this would have 
justified the jury in giving no effect to the so-called admissions. This contention 
is ruled against the defendant.” 

To the same effect is Parker v. Ins. Co., 289 Mo. 42, 232 S. W. 708, wherein is 
cited Supreme Lodge v. Beck, 181 U. S. loc. cit. 56, 21 Sup. Ct. 532, 45 L. Ed. 741. 
A case in point is Bultralik v. Ins. Co. (Mo. App.) 233 S. W. 250, where it is said: 

“Admissions contained in the proofs of death, furnished by a beneficiary under 
a policy of insurance, are not to be regarded as conclusive against him, where there 
is evidence introduced, tending to show that they were erroneously made, or tendng to 
explain, repel, or contradict them or tending to impair their force and effect.” 

See, also, Castens v. Knights, etc., 190 Mo. App. 57, 175 S. W. 264; Clarkston 
v. Ins. Co., 190 Mo. App. 624, 176 S. W. 437; Bruck v. Ins. Co., 194 Mo. App. 529, 
185 S. W. loc. cit. 757. 

Under these rulings we hold plaintiff had the right to deny her admissions re- 
corded in the proof of loss. The testimony of plaintiff, corroborated by her 
daughter, is to the effect that the statement did not correctly record plaintiff’s an- 
swers to material questions. Plaintiff denied having rented the car to Thompson and 
denied having made the statements contained in the proof of loss from which de- 
fendant contends a rental was shown. This testimony was substantial and made the 
issue one of fact for the jurv. 

For the reasons above stated, we hold the court erred in sustaining the demurrer 
offered by defendant. 

The judment is reversed, and the cause remanded for a new trial. 

All concur. 

—_—__~>-e 


T. C. POWER MOTOR CAR CO. et at. v. UNITED STATES FIRE INS. CO. 
(No. 5372.) 
(Supreme Court of Montana. Feb. 15, 1924.) 
223 Pacific Reporter, 112. 


INSURANCE — COLLISION; VIOLENT CONTACT WITH BANKS OF 
DITCH ACROSS ROAD HELD “COLLISION” WITH “OBJECT,” 
WITHIN AUTOMOBILE COLLISION POLICY. 

Contact of an automobile with “the body and banks of a ditch” across a high- 
way with such force as to completely wreck it held such a meeting and mutual strik- 
ing of a moving body with stationary ones, which were visible and tangible things 
put in the way of some of the senses, as to constitute a “collision” with an “object,” 
within an automobile collision policy not limiting the collision to one on the highway 
or restricting the kind of object. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from District Court, Cascade County; H. H. Ewing, Judge. 

Action by the T. C. Power Motor Car Company and another against the United 


States Fire Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 
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Freeman, Thelen & Frary, of Great Falls, for appellant. 
C. F. Holt and Norris, Hurd & Rhoades, all of Great Falls, for respondents. 


Stark, J. This action was brought by the plaintiffs to recover for damages to 
an automobile under a policy of insurance containing the following provisions: 

“In consideration of an additional premium of $22 this policy also covers * * * 
damage to the automobile * * * by being in accidental collision during the pe- 
riod insured with any other automobile, vehicle or object. * * *” 

The cause was submitted to the court upon an agreed statement, which settled 
the question of the amount of damages and their apportionment between the plain- 
tiffs in the event they were entitled to recover at all, and also set forth the facts 
upon which the right of recovery was based, so as to leave but a single question to 
be determined by the court, namely: Did the damage to the automobile in question 
result from a “collision,” within the meaning of that word as used in the policy 
of insurance? 

The circumstances under which the automobile was damaged are detailed in the 
agreed statement as follows: The plaintiff Howard was driving the automobile on 
a public highway leading from Winnett to Lewistown. At a point near Lewistown 
the road was barricaded, and for some distance was not open to public travel, a fact 
not known to Howard. About 30 feet from the barricade a detour road leading into 
Lewistown had been laid out across the prairie. About 150 feet from where the de- 
tour left the main road it crossed a wash or ditch, 6 feet deep by 15 feet wide, over 
which a bridge without any “side arms’ had been built. The detour road was not 
graded, but by use had become well defined; the land on both sides being level. 
Howard did not discover the barricade until he was practically upon it, and to avoid 
colliding with it turned the automobile sharply to the right and off the main highway, 
proceeding in which course, and at a point about 20 feet distant from the bridge 
across the ditch or wash, the automobile ran or dropped into the same in an up- 
right position, “and by coming in contact with the body and banks of the ditch or 
wash” was wrecked, causing the damage complained of. The banks of the ditch or 
wash were composed of earth, and both banks were level with the adjoining prairie, 
and “the coming of the car into contact with the body and banks of the ditch or wash 
was accidental, and without any design or negligence on the part of said Howard.” 
Upon this statement of facts the trial court gave judgment in favor of the plain- 
tiffs, from which the defendant has appealed. 

For a reversal of the cause counsel for appellant advance two propositions: (1) 
That the body and banks of the ditch or wash are not an “object”; and (2) that the 
coming of the automobile into contact with them did not constitute a “collision,” 
within the meaning of the policy. In their brief they state: 

“The proximate cause of the damage in this case was the automobile of re- 
spondents dropping or falling into the ditch in question. It collided with no object 
upon the road or upon the prairie over which it was going, and therefore the dam- 
age does not come within the provisions of the policy of insurance.” 

The policy provides for indemnity against damage for accidental collision with 
an object but does not limit it to a collision on the road or highway, nor is any re- 
striction placed upon the kind of object with which the collision occurs; so that any 
accidental collision at any place with an object of any nature would be embraced 
within its provisions. It is agreed that the occurrence in which the automobile was 
wrecked was accidental. 

Numerous definitions of the word “collision” are quoted in appellant’s brief, 
which do not materially differ from each other. That taken from the Century 
Dictionary appears to be comprehensive and is as follows: 

“The act of striking or dashing together; a striking together of two bodies; the 
meeting and mutual striking or clashing of two or more moving bodies, or of a 
moving body with a stationary one; the dashing together of two railroad trains or 
of two boats or ships.” 

An “object” is defined in Webster’s New International Dictionary as: 

“That which is put, or which may be regarded as put, in the way of some of the 
senses. Something visible or tangible.” 

In common usage these terms are given a meaning which accords with the above 
definitions. Applying these definitions to the facts embraced in the agreed statement, 
it is apparent that the conclusion of the trial court was correct. The bottom and 
sides of the ditch or wash are surely visible and tangible things, which may be re- 
garded as put in the way of some of the senses. When the plaintiffs’ automobile 
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came “in contact with the body and banks of the ditch or wash” with such force as 
to completely wreck it, there was a meeting and mutual striking of a moving body 
with stationary ones, which under all the definitions constitutes a collision. A 
contrary holding would do violence to the plain meaning of language. 

The decision of the lower court is in harmony with the construction given to 
the terms of similar policies of insurance by the courts of many other jurisdictions. 
In the case of Harris v. American Casualty Co., 83 N. J. Law, 641, 85 Atl. 194, 44 
L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, the facts were that the automobile in 
crossing a bridge collided with the guard rails and was thrown to the stream below. 
While these facts differ from those in the instant case, the court in the course of 
its decision holding the company liable, by way of illustration used the following 
language: 

“Suppose a person driving an automobile along a road comes to a place where 
a highway bridge over a chasm had fallen away, and the machine be precipitated to 
the ground below, can it be said that there could be no recovery under such a pol- 
icy as is here sued on because the damage to the machine was caused by collision 
with the flat earth, instead of some upright or perpendicular object on the earth? 
We think not. To hold that there could be no recovery under such circumstances 
would be to misconstrue terms of a contract concerning which there is no room for 
construction, because the meaning is perfectly plain.” 


In Hanvey v. Georgia Life Ins. Co., 141 Ga. 389, 81 S. E. 206, the provisions of 
the policy of insurance involved were in effect the same as those in this case. The 
plaintiff alleged in his complaint that the automobile left the roadbed, and after 
crossing a ditch on the side of the road ran into the embankment on the farther side 
of the ditch. The court held this sufficient to show a collision within the meaning of 
the policy, and reversed the decision of the lower court in sustaining a demurrer 
thereto. 

In Interstate Casualty Co. v. Stewart, 208 Ala. 377, 94 South. 345, 26 A. L. R. 
427, an automobile was being driven over a hill; becoming disabled near its top, the 
driver lost control, and it ran into an embankment outside the road, striking it nearly 
at right angles. This was held to be a collision, and the company liable for the re- 
sulting damage, under a policy the provisions of which were similar to the one upon 
which this action is based. 

Application of the rule involved to varying circumstances will be found in Uni- 
versal Service Co. v. American Ins. Co., 213 Mich. 523, 181 N. W. 1007, 14 A. L. R. 
183; Freiberger v. Globe Indemnity Co., 205 App. Div. 116, 199 N. Y. Supp. 310; 
Hardenburgh v. Employers’ Liability Assur. Co., 75 Misc. Rep. 105, 138 N. Y. Supp. 
. 662; Hardenburgh v. Employers’ Liability Assur. Co., 80 Misc. Rep. 522, 141 N. 
Y. Supp. 502; Wetherill v. Williamsburgh City Fire Ins. Co., 60 Pa. Super. Ct. 37; 
Lepman v. Employers’ Liability Assur. Co., 170 Ill. App. 379; Rouse v. St. Paul F. 
& M. Ins. Co., 203 Mo. App. 603, 219 S. W. 688; Southern Casualty Co. v. Johnson, 
24 Ariz. 221, 207 Pac. 987. 

Counsel for appellant cite and rely upon the cases of Wettengel v. United States 
“Lloyds,” 157 Wis. 433, 147 N. W. 360, Ann. Cas. 1915A, 626; Bell v. American Ins. 
Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179; Mobald v. Western Indemnity 
Co., 53 Cal. App. 683, 200 Pac. 750; and New Jersey Ins. Co. v. Young (C. C. A.) 
290 Fed. 155. In the first of the above cases the facts were that the automobile 
was driven off the main road and down a bank of 3 or 4 feet into a river, causing 
the damage. The court construed a provision like the one in this case to mean that 
the collision which would create a liability under the policy must have been with an 
automobile, vehicle, or other like object, ejusdem generis, and denied recovery. 

In the later case of Bell v. American Ins. Co., the Wisconsin court expressly 
overruled the doctrine of the Wettengel Case. In the Bell Case the driver had prac- 
tically stopped his car at the edge of a street, when one side settled into the ground 
and the car tipped over, causing the damage, and it was held that there was no col- 
lision within the meaning of the policy, because the damage resulted from an upset 
or tip-over, not caused by a collision. Mobald v. Western Indemnity Co. likewise 
involved damages resulting from a tip-over, which was not caused by a collision. 

The facts in New Jersey Ins. Co. v. Young were that, while the car was being 
driven along the highway at about 30 miles per hour the front axle broke, causing 
the broken axle and frame of the car to drop and come in contact with the roadbed, 
which caused the car to pivot and overturn, with resulting damages. On the theory 
that the proximate cause of the damage was the breaking of the axle, the court held 
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there was no liability under a policy indemnifying the owner against damage caused 
by accidental collision. 

Aside from the Wettengel Case, the theory of which was subsequently over- 
ruled by the court which announced it, none of these cases ptesent facts at all 
analogous to those under consideration. Whether under similar circumstances this 
court would follow the reasoning of those cases it is not necessary to decide, but 
they have no application here. In reason, as well as on authority of the decided 
cases, we think the agreed statement of facts establishes a clear liability of the de- 
fendant for the damages to the plaintiffs’ automobile under the policy of insurance, 
and the judgment so holding is affirmed. 

Affirmed. 

Callaway, C. J., and Cooper, Holloway, and Galen, JJ., concur. 


~~~ 


NORRIS v. ALLIANCE INS. CO..OF PHILADELPHIA. 
(Supreme Court of New Jersey. June 5, 1923.) 
123 Atlantic Reporter, 762. 


1. INSURANCE—PROOF HELD NOT TO SHOW CONDITIONAL OWNER- 

SHIP OF AUTOMOBILE. 

Where insured was the bona fide purchaser of an automobile on which a policy 
of insurance against theft was issued, his title was good against every one but the 
original owner, and, in action on the policy, proof that insured obtained title through 
mesne conveyance from a vendor whose signature was forged was not proof that in- 
sured was not the unconditional owner when the policy was issued, evidenced by his 
own rebutted prima facie proof of possession. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court of Orange. 

Action by Albert J. Norris against the Alliance Insurance Company of Phila- 
delphia. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued February term, 1923, before Parker, Bergen, and Minturn, JJ. 


William A. Lord, of Orange, for appellee. 
McDermott, Engright & Carpenter, of Jersey City, for appellant. 


Per CurtAM. [1] The plaintiff was the bona fide purchaser of an automobile 
and defendant issued to him a policy of insurance against theft. The policy contained 
a condition that it should be void “if the interest of the insured in the subject-mat- 
ter of this insurance be other than unconditional and sole ownership.” The automo- 
bile was stolen from plaintiff, who brought suit on the policy and recovered, from 
which defendant has appealed on the ground that the trial court refused to direct a 
verdict for defendant, for the reason that plaintiff's interest in the automobile was 
not an unconditional and sole ownership. The admitted facts are that one Beir- 
man held a bill of sale for the automobile, purporting to have been made by Newark 
Auto Corporation, the signature of the alleged vendor being forged; that Beirman 
assigned the bill of sale to one Bertle, who transferred it to one Lance by a bill of 
sale; that Lance assigned to one Gifford, who in turn sold to plaintiff, an admitted 
bona fide purchaser for value. The motion for a directed verdict for defendant re- 
fused was based on the ground that from these facts, and that there was another 
automobile sold by the manufacturer bearing the same engine number, which manu- 
facturer never duplicated its numbers, an inference could be drawn that plain- 
tiff’s automobile had been stolen from some party unknown, and therefore plaintiff 
was not the unconditional and sole owner of the automobile insured. 

[2] The defendant’s difficulty is that there is no proof that the insured machine 
was stolen from its original owner, but, if this be granted, plaintiff’s title was good 
against every one but the true owner, and he is unknown and makes no claim of 
ownership, and plaintiff has never been evicted. He owned it against all the world 
but a supposed owner from whom we are askedd to infer it was stolen. None but 
he can assert ownership against the plaintiff, which he does not do, and defendant 
has no right to do it for him. The plaintiff did not knowingly, make any false 
representation to defendant as to his ownership; he supposed he was the uncondi- 
tional and sole owner without any fact known to him to the contrary, and, so far 
as this record shows, was, and is, the only person claiming ownership. So far as 
defendant is concerned, it is the same as if the automobile had been lost and found 
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by plaintiff, who is the true owner until evicted by one holding better title. The 
possession of property is prima facia proof of title. Nelson v. Bock, 84 N. J. Law, 
123, 85 Atl. 1009; City Bank of Bayonne v. O’Mara, 88 N. J. Law, 499, 97 Atl. 149. 

There is no proof in this case from which it can be inferred that ‘plaintiff was 
not the unconditional owner when the policy was issued, evidenced by his unrebutted 
prima facie proof of possession, and therefore the judgment should be and is af- 
firmed, with costs. 

a 


SAVARESE vy. HARTFORD FIRE INS. CO. (No. 56.) 
(Court of Errors and Appeals of New Jersey. March 3, 1924.) 
123 Atlantic Reporter, 763. 


1. INSURANCE — INSURED WARRANTED IN BELIEVING HE HAD 

“SOLE OWNERSHIP” IN AUTOMOBILE. 

Where insured in good faith purchased an automobile, repaired it, and furnished 
new tires, and procured insurance against fire and theft for a year, which on ex- 
piration was renewed, insured was warranted in believing that he had sole owner- 
ship within requirement of the policy, “sole ownership” meaning that no one else 
was interested with insured in the ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE — COST, FURNISHINGS, AND REPAIRS ELEMENTS OF 

VALUE OF AUTOMOBILE AT THE TIME OF THEFT 

In action on policy of insurance against theft of an automobile, proof of the 
named sum paid for it, and subsequent expenditure of a named sum for repair and 
tires, were elements of value at the time the car was stolen. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Campbell and Clark, JJ., dissenting. 

Appeal from Circuit Court, Hudson County. 

Action by Anthony Savarese against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Autenrieth & Gannon, of Jersey City, for appellant. 

George J. McEwan, of West Hoboken, for respondent. 

Katiscu, J. [1] The plaintiff below purchased, in good faith, from one John 
Cox a used seven-passenger Buick automobile on November 1, 1919, for $750. He 
spent for repairs on the car and in furnishing it with new tires ‘about $400. In June, 
1920, the defendant company issued a policy of insurance, to the plaintiff, on the 
car against fire and theft, for one year. Upon the expiration of the term of the 
policy in June, 1921, the policy was renewed for another year. On December 15, 
1921, the car was stolen. The plaintiff demanded of the defendant indemnification, 
under the policy for the loss sustained by him, which was refused. Thereupon the 
plaintiff brought his action against the defendant upon the policy, and the defendant, 
in its answer, in justification of its refusal to indemnify the plaintiff for his loss, 
averred that the plaintiff was not the lawful owner of the car; that the car was the 
property of one Louis F. Friend, who had the car insured in the Northern Assur- 
ance Company against loss by theft, and the car was stolen from Friend; and that 
the Northern Assurance Company paid Friend his loss under the policy, and that, 
therefore, by virtue of a clause in the policy, the said Northern Assurance Company, 
from the time of the payment by it to Friend of his loss, became the lawful owner 
of the automobile. 

At the close of the case a motion was made, on behalf of the defendant, for the 
direction of a verdict in its favor which motion was denied, and the case was sub- 
mitted to the jury which rendered a verdict for plaintiff, and against the defend- 
ant, and a judgment having been entered thereon the cause is now brought here, 
by the defendant, for review. 

For the appellant it is strenuously insisted that the automobile having been 
stolen from Friend, and he having been indemnified for his loss by the Northern 
Assurance Company, it, by the terms of its policy issued to Friend, became the law- 
ful owner of the stolen automobile and the only one who had an insurable interest 
therein, and, therefore, by virtue of a clause contained in the policy issued by the 
defendant appellant, to the. plaintiff, which clause provides that the entire policy 
shall be void, “if the interest of the assured in the subject of this insurance be other 
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than unconditional and sole ownership,” the plaintiff had no insurable interest in 
the automobile, he not being the unconditional and sole owner thereof. 

The fallacy of this reasoning springs from a misconception of what is under- 
stood to be the meaning, in its common acceptation, of the phrase “unconditional and 
sole ownership,” as used in the policy of insurance. There is no pretense on part of 
the ayers that the ownership of the plaintiff of the automobile was “conditional.” 

he stress of appellant’s argument is placed upon the term “sole ownership,” 
which under the facts of this case it is claimed the plaintiff did not possess. We 
think that “sole ownership” as used in the policy can properly mean nothing more 
than no one else is interested with the insured, in the ownership of the car. In this 
view, it is obvious that there was no violation by the plaintiff of the condition of 
the policy. 

It seems to us that the proper legal rule was enunciated by the Supreme Court, 
in Norris v. Alliance Insurance Co., 123 Atl. 762, a case where the bona fide pur- 
chaser of an automobile had issued to him a policy of insurance against theft, ana 
where the court said: 


“The defendant’s difficulty is that there is no proof that the insured machine 
was stolen from its original owner, but if this be grarted, plaintift’s title would 
be good against every one but the true owner, and he is unknown and makes no 
claim of ownership, and plaintiff has never been evicted. He owned it against all 
the world but a supposed owner from whom we are asked to infer it was stolen. 
None but he can assert ownership against the plaintiff, which he does not do, and 
defendant has no right to do it for him. The plaintiff did not knowingly make any 
false representation to defendant as to his ownership; he supposed he was the un- 
conditional and sole owner without any fact known to him to the contrary, and, so 
far as this record shows, was and is the only person claiming ownership.” 


And so in the case sub judice the plaintiff, under the facts developed, was war- 
ranted in the belief that he had the sole ownership of the car. According to the re- 
cord, during the two years of undisturbed possession of the car by the plaintiff, and 
even at the time of the trial, no one came forward to claim an ownership interest 
in the automobile. 

[2] The only other ground for reversal presented to us for our consideration 
is that there was no evidence before the jury of the value of the plaintiff’s car at 
the time it was stolen. This contention lacks support from the testimony in the 
cause. There was proof that the plaintiff paid $750 for the car and subsequently ex- 
pended about $400 more on the car for repairs and tires. The cost of the car, fur- 
nishings, and repair are elements of value to be considered by a jury. Luse v. 
Jones, 39 N. J. Law, 707; Budd v. Van Orden, 33 N. J. Eq. 143, at pages 146, 147; 
Goodman v. Lehigh Valley Railroad Company, 82 N. J. Law, 450, at page 456, 81 
Atl. 848; Waldrons v. Wells, 84 N. J. Law, 247, 86 Atl. 362; State v. Duelks, 97 N. 
J. Law, 43, at pages 47 and 48, 116 Atl. 865. 

On the question of the value of the car and the amount that the plaintiff was en- 
—_ to recover if the jury found for the plaintiff, the court instructed the jury, as 

ollows: 

“Now the fact that the car was purchased for $750, if that was the sum which 
was paid for it, does not fix the value of the car. You are to say from the evidence 
you have heard what the car’s value was, what the car was worth at the time it was 
stolen. You may take those matters in consideration in determining the value of the 
car, but the plaintiff is only entitled to recover, if he recovers at all, the value of 
the car at the time it was stolen.” 

This was an accurate statement of the law, as declared by this court. 

Judgment is affirmed with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Par- 
ker, Minturn, Kalisch, Black, and Katzenbach, and Judges Heppenheimer, Gardner, 
and Van Buskirk. 

For reversal: Justice Campbell and Judge Clark. 
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HUNTER v. ROYAL INS. CO., Limitep. 
(New York Supreme Court, Appellate Division, Third Department. Mar. 5, 1924.) 
203 New York Supplement, 833. 


1. INSURANCE--“DEALER’S OPEN POLICY,” COVERING AUTOMOBILES 

FOR SALE, CONSTRUED. 

Under a “dealer’s open policy,” covering all automobiles owned and for sale by 
insured, held, that the parties undoubtedly contemplated that the general practice of 
dealers in handling cars “for sale” would be observed, but not that the cars insured 
under such a policy should be put to all of the general uses to which a car would 
normally be put by an owner. 

(For other cases, see Insurance, Dec. Dig. § 166.) 


2. INSURANCE — INTERPRETATION OF DEALER’S POLICY SHOULD 

TAKE CUSTOM OF TRADE INTO CONSIDERATION. 

If the customs of the trade are taken into consideration by the insurer in issu- 
ing “dealer's open policies” the policies should be interpreted with fair consideration 
of that custom. 

(For other cases, see Insurance, Dec. Dig. § 153.) 


4. INSURANCE—POSSESSION ; AUTOMOBILE LOANED BY DEALER TO 
MECHANIC ON VACATION HELD NOT IN DEALER’S “POSSESSION” 
UNDER POLICY. 

An automobile loaned by a dealer to one of his mechanics during his vacation 

at a summer camp held to pass out of dealer’s possession, within the provision of a 

dealer’s open policy that the policy covers an automobile until “delivered to pur- 

chaser or until same otherwise passes out of the possession of the assured,” and 
dealer could not recover for its loss by fire during mechanic’s possession; “posses- 
sion” meaning the physical possession by the assured or his agents, within the scope 
of their employment. 

(For other cases, see Insurance, Dec. Dig. § 166.) 


5. INSURANCE—LOAN OF AUTOMOBILE TO ASSURED DEALER’S ME- 
CHANIC ON VACATION HELD TO VIOLATE STORAGE PROVISION 
OF POLICY. 

Automobile dealer’s unreported loan of an automobile to his mechanic on vaca- 
tion at a summer camp for pleasure purposes exclusively exposed it to hazards not 
reasonably incident to “dealer's open policy’ on automobiles for sale, making the 
storage location a vital element and was therefore a violation of the provision as to 
failure to report the change of storage location of the car. 

(For other cases, see Insurance, Dec. Dig. § 329.) ' 


Appeal from Trial Term, Albany County. 

Action by Alfred Hunter against the Royal Insurance Company, Limited. From 
a judgment for defendant, plaintiff appeals. Unanimously affirmed, on opinion at 
Trial Term. 


The opinion of Hinman, J., at Trial Term, was as follows: 

This action is brought to recover the value of an automobile that was destroyed 
by fire at a time when it was covered by an insurance policy issued by the defendant. 
Decision was reversed upon a motion for a nonsuit at the close of the plaintiff’s case 
and at the conclusion of the testimony. It is unnecessary to enter into any detailed 
consideration of the case, because the solution of the motion is dependent simply 
upon the determination of the question whether the plaintiff has failed to prove a 
cause of action against the defendant on the ground that the destroyed car at the 
time of the fire did not come within the terms of the insurance policy. 

[1] The policy states that the business of the insured is that of “auto dealers.” 
It is a special form of policy, entitled “dealer’s open policy.” The first provision of 
the policy recites that it is to cover all automobiles “owned and for sale by the in- 
sured.” Provision 6 in lines 2 and 7, limits the policy to automobiles that are held 
by the assured for sale. In paragraph 4 of page 2 of the policy, being No. 4 of the 
“warranties,” the assured states that the uses to which the automobile described are 
and will be put are “on sale.” The parties undoubtedly contemplated that while this 
policy was in force the general practice of dealers in handling cars “for sale” would 
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be observed. Without, however, in any detailed way endeavoring to fix the limita- 
tion of use intended under the policy, it seems clear that it was not intended that 
the cars insured under this “dealer’s open policy” should be put to all of the general 
uses to which a car would normally be put by an owner. 

[2] It does not seem to me to be necessary to determine in this case whether the 
words “on sale,” in paragraph 4 of the “warranties,” are such words of limitation 
as to require the dealer to use cars only for exhibition, storage, or demonstration 
purposes. A fair argument has been made by the defendant that this should be the 
rule. On the other hand, however, I am not prepared to say that sufficient facts have 
been proved in this case to demonstrate what has been the general practice of dealers 
in handling cars for sale. The customs of the trade may well have been taken into 
consideration by the insurance companies in issuing these policies, and, if so, the 
policy should be interpreted with fair consideration of that custom. If it has been 
customary and reasonably necessary in the general conduct of auto sales business to 
use such cars in any reasonable and incidental way in connection with the business, 
even though not for demonstration purposes, an interpretation of the policy limiting 
the use to exhibition, storage, and demonstration purposes would be an unfair in- 
terpretation. 

[3, 4] I believe that the motion for a nonsuit should be granted, however, on 
the ground that under provision 5 of the policy the automobile was no longer cov- 
ered by the policy when it passed out of the possessin of the assured, and on the 
further ground that the storage location of the automobile is made a vital matter for 
consideration under the terms of the policy, and that the automobile in question was 
removed from its usual place of storage without any report to the company, and 
given into the possession of an employee to be used for his‘own pleasure and con- 
venience. Any evasion or attempted evasion by the assured in the matter of reports 
as to storage locations of automobiles covered by the policy avoids the policy, and 
is an absolute defense to any action brought under the policy. 

I have no difficulty in construing the word “possession,” as used in paragraph 
S of the first page of the policy, in which it is provided that the policy covers such 
automobiles from the time they become the property of the assured, and continues 
unless canceled until said property is “delivered to the purchaser, or until same oth- 
erwise passes out of the possession of the assured.” It would be placing an un- 
natural and forced construction upon the word “possession” as conveying the idea 
of passing out of the “ownership” of the assured. The word “possession” must be 
given the meaning commonly attributed to it by the average business man in relation 
to personal property, namely, the physica! possession of the automobile by the as- 
sured or of his agents within the scope of their employment. 

It is undisputed that the car had been loaned by the plaintff to one of his me- 
chanics as a favor to take for his own use.and pleasure while on a two weeks’ vaca- 
tion to Saratoga Lake, where he had the use of a camp; that no charge was made 
for the use of the car; that the mechanic’s salary continued the same as it had been; 
that it was expected that he would keep the car there for two weeks; that the as- 
sured had not seer. the car for ten days before its destruction by fire; that while on 
his vacation the employee rendered no services for the assured, his time being de- 
voted exclusively to his own pleasure and enjoyment; that he did not return until 
after the car had been burned; that he drove the car every day on pleasure trips, 
taking out his wife and others living in the vicinity; that when he returned from 
these pleasure trips the car was left along the side of the camp at Saratoga Lake; 
that on the day the car was destroyed he had started out for the purpose of getting 
some fruit to bring back to the camp for his dinner; that he had not started out to 
do anything for the assured, and was not then en route to Cohoes to return the car 
to the assured; and that the car was destroyed about one mile from his camp while 
he was upon this personal errand. 

The facts being conceded, the question of agency is a question of law for the 
court to decide. Franklin Bank Note Co. v. Mackey, 83 Hun, 511, 31 N. Y. Supp. 
1057, affirmed 155 N. Y. 685, 50 N. E. 1117. Surely the plaintiff was not in personal 
possession of the car at the time, and the question is whether it was in the possession 
of his agent or representative, acting within the line of his duty. If he was acting 
beyond the scope of his employment, the servant is as much a stranger to his master 





1014 Insurance Law Journal, Vol. 62. [ June, 1924 


as any third person. This has been clearly held in Higgins v. Western Union Tel- 
Co., 156 N. Y. 79, 50 N. E. 500, 66 Am. St. Rep. 537; Van Blaricom v. Dodgson, 
220 N. Y. 111, 114, 115 N. E. 443, L. R. A. 1917F, 363. 

It is plain to me that the plaintiff’s employee in this case was not at the time 
acting for the interests of his employer or within the scope of his employment. The 
principle involved has been well established in the case of Stenzler vy. Standard Gas- 
light Co., 179 App. Div. 776, 777, 167 N. Y. Supp. 282, affirmed without opinion 226 
N. Y. 681, 123 N. E. 891. 1 have reached the conclusion that the car passed out of 
the possession of the assured when he delivered it to his employee in the manner 
stated, and that the policy was terminated as to that automobile, at least until the 
assured resumed possession and control of the machine. The assured lost both actual 
and constructive possession of the car within the meaning of the policy. 

[5] It requires little reasoning to demonstrate further that, in the application of 
the foregoing principles, the policy was likewise violated as to this automobile with 
reference to the failure to report the change of storage location of the car. It seems 
clear from all of the testimony, as well as the provisions of the policy, that the 
premiums on the respective cars covered were fixed upon the basis of the storage 
location to a large degree. It seems to me that the storage location of the car is of 
the essence of the contract, and while it was not contemplated that the car should 
be kept absolutely at a fixed storage location and not otherwise, the reasonable in- 
terpretation of the policy is that the car should be usually kept at a special storage 
location, and when removed therefrom that it should be removed only for the pur- 
poses naturally and necessarily incident to the conduct of dealing in automobilés on 
sale, which would not include its removal for pleasure purposes of the employees of 
the assured while enjoying a two weeks’ vacation at a summer camp, and thus ex- 
posed to a hazard not reasonably incident to the business. 

In the application of both of these principles, I have reached the conclusion that 
there was a violation of the terms of the policy, and that the plaintiff has failed to 
prove a cause of action against the defendant, in that the assured has failed to prove 
performance of all of the obligations and the fulfillment of all of the conditions re- 
quired by the policy. 

The motion for a nonsuit is granted, and also the motion to set aside the verdict. 


Argued before Cochrane, P. J., and Henry T. Kellogg, Van Kirk, and Mc- 
Cann, JJ. 


Walter H. Wertime, of Cohoes (Rollin B. Sanford, of Albany, of counsel), for 
appellant. 

Herrick & Herrick, of Albany (Charles J. Herrick, of Albany, of counsel), for 
respondent. 


Per CurtAM. Judgment unanimously affirmed, with costs, on the opinion of 
Hinman, J., at Trial Term. 
re 


MILLARD y. AZTNA CASUALTY & SURETY CO. OF HARTFORD, CONN. 
(New York Supreme Court, Appellate Division, Third Department. March 5, 1924.) 
203 New York Supplement, 377. 


INSURANCE — NOTICE; COMPLIANCE WITH REQUIREMENT FOR 

WRITTEN NOTICE OF LOSS HELD NECESSARY. 

Under a policy requiring written notice of loss, and providing that policy em- 
bodied the sole contract between the parties, and that waiver of any of its provi- 
sions should be invalid unless written on or attached thereto, it was necessary that 
written notice be given in order to receive the benefit of the policy. 

(For other cases, see Insurance, Dec. Dig. § 535.) 


Appeal from Trial Term, Renssalaer County. 

Action by William Millard against the AZtna Casualty & Surety Company of 
Hartford, Conn. From a judgment for plaintiff for $365.09, defendant appeals. Re- 
versed on the law, and complaint dismissed. 


Argued before Cochrane, P. J., and Henry T. Kellogg, Van Kirk, Hinman, and 
McCann, JJ. 
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Andrew J. Nellis, of Albany (Merwyn H. Nellis, of Albany, of counsel), for 
appellant. 

John P. Taylor, of Troy, for respondent. 

Van Kirk, J. The complaint alleges that defendant, on the 7th day of Sept- 
ember, 1922, issued to plaintiff its policy of insurance covering damage by reason of 
injury caused to the property of another by the plaintiff's automobile; that on Sept- 
ember 7th plaintiff’s automobile collided with the automobile of another, doing the 
latter damage; an action was brought against this plaintiff to recover for such dam- 
age; the plaintiff immediately notified this defendant, but defendant refused to de- 
fend, disclaiming any liability under its policy; in that action judgment was rendered 
against this plaintiff for the sum of $265.09, and he expended $100 for counsel fees. 
This action is brought to recover under the policy the amount of such judgment 
and counsel fee. 

By its terms this policy covered the period from noon of September 7, 1922, un- 
til September 7, 1923. The accident referred to occurred between 1 and 2 o'clock on 
September 7, 1922. The plaintiff wrote a letter to Van Derzee, an insurance agent, 
as follows: ‘Will you please send me insurance policy on my machine, accidental ?” 
This letter was dated September 7, 1922, and the envelope in which it was mailed is 
post stamped at 11 p. m., on that day. It was not received by the agent until the 
following day. When this fact appeared, plaintiff claimed that, on September 5th, 
he had written a letter to Van Derzee, asking that he send to plaintiff ‘“‘a liability 
and accident policy.” Van Derzee testified that he never received such letter, and 
such letter is not produced. The policy was not delivered to plaintiff until October 
10, 1922. The premium was not paid until about three weeks after the policy was 
delivered. This premium not being sent to the company, it served notice of cancel- 
lation of the policy. On January 1, 1923, Van Derzee by mail sent the notice of 
cancellation to the plaintiff and inclosed a check for the amount of unused premium; 
he retained the part of the premium which paid for the insurance from September 
7, 1922, to January 1, 1923. The: facts create suspicion of collusion between the 
plaintiff and the agent, but nevertheless an insurance policy, on its face regularly 
issued and executed, was issued as of noon September 7, 1922, to this plaintiff. 

It is not necessary to determine whether this policy was a valid obligation of 
this defendant at the time of the accident, because the judgment must be reversed 
for failure to give the required notice of the accident. Among the special provisions 
of the policy is the following: 

“G. In the event of loss or damage to property insured hereunder, the assured 
shall forthwith give notice thereof in writing to the company.” 

And again: 

“J. This policy is made and accepted subject to the provisions, exclusions, con- 
ditions, and warranties set forth herein and indorsed hereon, and upon acceptance 
of this policy the assured agrees that its terms embody all agreements then existing 
between himself and company or any of its agents relating to the insurance described 
herein, and no officer, agent, or other representative of this company shall have 
power to waive any of the terms of this policy, unless such waiver be written upon 
or attached hereto; nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the assured unless so written or attached.” 

It is provided further that the insurance company insures the assured subject 
to the special provisions set forth in the policy. It is not claimed that at any time 
the plaintiff has given written notice to the defendant of the accident. When the 
policies were delivered by mail on October 10, 1922, a letter was inclosed which 
said: 

“TI herewith inclose policies which were mislaid at my office, or you would have 
received them before this. 

“Yours truly, S. H. Van Derzee. 

“P. S—If you should have had any accident since the date of accident policy, 

kindly report same at once. S. H. Vv 


Plaintiff did not reply to this letter, but he testifies that he gave oral notice of 
the accident to Mr. Van Derzee on the 15th day of September, 1922. He related the 
conversation he had with Mr. Van Derzee on that day. He a number of times there- 
after testified that he had no other conversation with Van Derzee than he had re- 
lated. But the conversation, as he related it, makes no mention of the accident. 
He was asked: 

“Q. Now, when did you tell Mr. Van Derzee that you had had such an acci- 
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dent, that you had collided with an automobile owned by Casper L. Hewlett? A. 
September 15th. 

“Q. Did you not a little while ago give to me the entire conversation which 
you said took place between you and Mr. Van Derzee on September 15th? A. Yes, 
sir. 

“Q. Did you ever, at any other time, make any statement to Mr. Van Derzee 
to the effect that you had an accident on September 7th, other than that which you 
claim you made on the 15th day of September? A. I did not. 

“Q. Now, was there ever any other individual whom you suspected even had 
any connection whatever with the defendant, and by defendant I mean the tna Cas- 
ualty and Surety Company of Hartford, Conn., to whom you said one word having 
an accident before the 10th day of October? A. Not that I can remember. 

“Q. And you claim that that conversation informed him that you had collided 
with Casper L. Hewlett’s automobile on September 7, 1922; yes or no? A. Yes. 

“Q. Now, that is the only way in which you informed him of it at all, is that 
right? <A. Yes, sir. 

“Q. And you claim that in spite of that information he subsequently delivered 
this policy to you? A. Yes, sir.” 

If it be said that the assured ought not to be required to have complied with 
the terms of the policy until it was received by him, the fact remains that at no 
time after he received the policy did he notify the company of this accident, and 
never at any time did he give them written notice of the accident. There is no 
waiver of any provision of the policy written upon or attached thereto. In order 
to receive benefit from the policy it was necessary that the required notice be given. 
Haas Tobacco Co. v. American Fidelity Co., 178 App. Div. 267, 165 N. Y. Supp. 
230, affirmed 226 N. Y. 343, 123 N. E. 755, 13 A. L. R. 132. 

The court found: 

“That thereafter [September 7, 1922] and before suit this plaintiff duly noti- 
fied said defendant of said accident and circumstances attending same and in all 
respects complied with the terms and conditions of said policy.” 

This finding is made without any evidence to support it. At the request of the 
defendant, the court found: 

“The plaintiff gave no notice whatever of the loss or damage or accident by 
collision described in the complaint until after the 10th day of October, 1922.” 

The judgment should be reversed and the complaint dismissed, with costs in all 
courts. We disapprove of finding 5, and find that at no time after the accident did 
the plaintiff give to the defendant written notice of the accident set forth in the com- 


plaint. All concur. 
Sd 


AMERICAN INS. CO. v. OTT. (No. 14449.) 
(Supreme Court of Oklahoma. Jan. 15, 1924. Rehearing Denied Feb. 19, 1924.) 
223 Pacific Reporter, 131. 


(Syllabus by the Court.) 


1. INSURANCE — PROOF OF LOSS; NO RECOVERY UNDER POLICY 
PROVIDING FOR PROOF OF LOSS UNLESS FURNISHED OR 
WAIVED. 

Where an insurance policy requires the assured to furnish the insurer written 
proof of loss within 60 days from the date of the loss, the assured cannot recover 
on said policy for a loss sustained thereunder until after proof of loss has been fur- 
nished, or the same has been waived. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE—RETENTION OF PROOF OF LOSS BY INSURED HELD 
ACCEPTANCE AND WAIVER OF DEFECTS. 

Where an automobile is insured against theft, and where the terms of the pol- 
icy require the assured, within 60 days from the date of loss, to render a statement 
to the company, signed and sworn to by said assured, stating the knowledge and be- 
lief of the assured as to the time and cause of loss and the interest of the assured 
and all others in said property, and where the automobile is stolen, and the assured 
immediately notifies the insurance company, through its local agent, who issued said 
policy, and where the assured called at the office of said agent on the following 
morning, and in conjunction with said agent filled out a form of loss provided for 
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by said insurance company for that purpose, which showed the date of the loss, the 
policy number, and its amount, the name of the assured, and the description of the 
automobile, including the name of the maker, and that the car had been stolen and 
was a complete loss, and its location when stolen, and where said company acknowl- 
edges receipt of same, and it is retained by the company without objection to its 
form or substance until after the 60 days provided for in the policy has expired, 
and where said company immediately after receiving said proof of loss sends its 
adjuster to investigate said loss, held, such action by the company constitutes an ac- 
ceptance thereof as a sufficient compliance with the provisions of the policy relating 
to proof of loss, and that the company waived all defects therein. 
(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from District Court Garfield County; James B. Cullison, Judge. 

Action by W. F. Ott against the American Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Dan Huett, of Enid, for plaintiff in error. 

W. H. Hills and McKeever & Moore, all of Enid, for defendant in error. 


Mason, J. This cause of action was commenced in the district court of Garfield 
county by the defendant in error, plaintiff below, against the plaintiff in error, de- 
fendant below, to recover $2,500 alleged to have been due under the terms and con- 
ditions of an automobile theft insurance policy. 

It appears that on December 24, 1920, the defendant issued to plaintiff an au- 
tomobile theft insurance policy on a Stephens automobile in the sum of $2,500, and 
the car was stolen on September 30, 1921, during the life of the policy. The plain- 
tiff recovered judgment for the amount sued for, and the defendant appeals. 

Plaintiff in error bases its position upon the failure of the insured to furnish 
sworn proof of loss. The policy contained the usual clause requiring the insured to 
give the company notice of loss within 15 days and to furnish sworn proof of loss 
within 60 days after the loss. 

[1] It is well settled by. the decisions of this court that the plaintiff cannot re- 
cover on an insurance policy containing such provision until after proof of loss 
has been furnished or the same has been waived. Hartford Fire Ins. Co. v. Sulli- 
van (Okl. Sup.) 179 Pac. 24; St. Paul Fire & Marine Ins. Co. v. Mittendorf, 24 
Okl. 651, 104 Pac. 354, 28 L. R. A. (N. S.) 651, 19 Ann. Cas. 1188; Gray v. Relia- 
ble Ins. Co., 26 Okl. 592, 110 Pac. 728; Nance v. Okl. Fire Ins. Co., 31 Okl. 208, 120 
Pac. 948, 38 L. R. A. (N. S.) 426. 

[2] No contention is made that formal proof of loss, as required by the terms 
of the policy, was furnished, although the plaintiff alleged in his petition, which al- 
legation is supported by the evidence: 

“That he duly performed all the conditions as provided in said contract of in- 
surance by serving due notice upon the agent of the company, to wit, Mr. E. R. Lee, 
the agent who issued the policy, notifying said company through its agents of the 
theft of said car, giving the number of the policy, the value of the car, the time 
and place it was stolen, the engine and motor number, the name of the assured, and 
all the information of any kind and character in the possession of the assured.” 

The first six assignments of error are directed toward these allegations and 
the evidence in support thereof; plaintiff in error contending that no proof of loss 
was furnished by the plaintiff as required by the policy of insurance, which pro- 
vides as follows: 

“In the event of loss or damage the assured shall within 15 days give notice 
thereof in writing to this company, and shall protect the property from further loss 
or damage; and within 60 days from the date of the loss, unless such time is ex- 
tended in writing by his company, shall render a statement to this company, signed 
and sworn to by said assured, stating the knowledge and belief of the assured as to 
the time and cause of the loss or damage, the interest of the assured and all others 
in the property.” 

“Tt is a condition of this policy that failure on the part of the assured to ren- 
der such sworn statement of loss to the company within 60 days from date of the 
loss (unless such time is extended in writing by the company) shall forfeit all claim 
for loss or damage.” 

The evidence in the case is substantially as follows: 

That the policy of insurance was executed and delivered on December 24, 1920, 
covering a four-passenger Stephens automobile of the plaintiff, which had been 
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purchased by him a short time before for $2,645; that he paid a premium of $47.50 
to said company; that on the 30th day of September, 1921, the plaintiff drove the 
car to a circus in Enid, Okl., and left it parked outside, and that it was stolen; that 
he discovered the loss about 4:30 in the afternoon, and he immediately notified the 
sheriff and chief of police, and the same evening notified the agent of the defendant 
company, who executed the policy, and that at the solicitation of said agent he went 
to the agent’s office on the following morning and delivered the policy to the agent 
for his examination, and furnished such other information as he had relative to the 
said loss, which was forwarded to the defendant company by said agent. Said in- 
formation was furnished on a blank form provided by the company, and showed 
the date of the loss, the policy number, and its amount, the name of the assured, and 
the description of the automobile, including the name of the maker, and that the car 
had been stolen and was a complete loss, and the location of the car when it was 
stolen. 

The defendant company, through its manager of the loss department, acknowl- 
edged the receipt of said notice of loss, and, without making demand for further 
proof of loss, stated that the matter had been referred to the Southwestern Adjust- 
ment Bureau for investigation; that later an agent of said bureau went to Enid, 
Okl., and made an investigation relative to said loss and notified the defendant com- 
pany herein to make no settlement until after further investigation. 

The record further discloses that no objection was made to the plaintiff’s fail- 
ure to file the formal proof of loss provided for in the policy until after the 60 days 
provided for therein, and until after the filing of this cause. The evidence also dis- 
closes that the plaintiff made repeated inquires of the agent of the company, who 
issued the policy, as to whether any other duties were required of him in connec- 
tion with said loss, and he was informed by said agent that he had done all that was 
required by the policy. 

The proof of loss provided for in the policy is required solely for the benefit 
and information of the insurance company; and, where, as in the instant case, no- 
tice is given immediately to the agent of said company, who issued the policy, and 
on the following day written notice containing all the information relative to the 
ownership, description and loss of said car, is made out and delivered to said com- 
pany, and the company acknowledges receipt of the same, and makes no objection 
to the form of the same, though not in form and detail as directed by the policy, 
and the same is retained by the company without objection, until the filing of the 
cause of action thereon by the assured several months thereafter, it must be pre- 
sumed that the company was satisfied with such proof, supplemented by its own 
investigation made by its adjuster within 30 days of the loss. 

Kerr on Insurance, § 194, announces the following rule: 

“The law requires of the insurer entire good faith and fair dealing in its trans- 
actions with the insured, and hence the insurer is bound to promptly advise the in- 
sured of any defects of a formal character in the proofs or notice furnished in sea- 
son, to the end that the assured may have an opportunity to correct them. * * * 
An insured has the right to assume, until advised to the contrary, that the proofs of 
loss served by him were sufficient.” 

Elliott on Insurance, § 311, states as follows: 

“The law is settled that where the assured, in attempting in good faith to com- 
ply with the terms of the policy furnishes to the insurance company within the time 
stipulated what purports and is intended to be proofs of loss, the company must point 
out particularly any defects therein if it intends to rely upon them.” 

And Joyce on Insurance, § 3362, states as follows: 

“If notice and proofs of loss are given to the insurers which they consider in any 
way defective, good faith requires that they should notify the insured of such fact 
within a reasonable time.” 

We must conclude therefore that the plaintiff complied substantially with the 
terms of the policy, and that the proof of loss was sufficient, inasmuch as no objection 
was made thereto by the company. 

In Ins. Co. of North America v. Cochran, 59 Okl. 200, 159 Pac. 247, this court 
held: 

“Where the petition alleges the making of proper proof of loss and the evidence 
discloses that proof of loss, though defective, was accepted and retained by the com- 
pany, and no complaint made of the defects or notice given the insured, held such 
defects waived, and further proof unnecessary.” 
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See, also, Continental Ins. Co. v. Norman (Okl. Sup.) 176 Pac. 211; Arkansas 
Ins. Co. v. Cox, 21 Okl. 873, 98 Pac. 552, 20 L. R. A. (N. S.) 775, 129 Am. St. Rep. 
808; White v. Safeguard Ins. Co. of New York (Okl. Sup.) 221 Pac. 57, not yet 
[officially] reported. 

[3] Plaintiff in error next contends that the court erred in not making a brief 
statement of the issues involved in the instructions given to the jury. This objec- 
tion is not well taken. The court quoted at great length from the pleadings in the 
case, and, although the statement might have been more concise, yet we are of the 
opinion it fairly stated therissues to the jury, and that the defendant was not pre- 
judiced thereby. 

Plaintiff in error next complains of the giving of certain instructions by the 
court and the refusal of the court to give certain instructions requested by the de- 
defendant. We have carefully examined these instructions, together with all the in- 
structions given by the court, and conclude that those given fairly state the law 
applicable to the issues and facts herein, and that there was no prejudical error in the 
refusal of the court to give the requested instructions of the defendant, nor in the 
giving of the instructions complained of. 

Plaintiff in error next complains of the action of the trial court in admitting in 
evidence, over the objection of the defendant, a blank form of loss as used by the 
agent of the company in making the report of loss for the plaintiff herein. 

The evidence discloses that the original notice was retained by the company, 
and we think the exhibit complained of was admissible, as it tended to show, in 
connection with other evidence, whether or not the plaintiff had made. a substantial 
compliance with the terms of the policy with reference to proof of loss. 

For the reasons stated, the judgment of the trial court is affirmed. 

Johnson, C. J., and Harrison, Kennamer, Cochran, and Branson, JJ., concur. 


(a 


MASSACHUSETTS BONDING & INS. CO. v. TEXAS FINANCE CORPORA- 
TION. (No. 8929.) 


(Court of Civil Appeals of Texas. pane Jan. 19, 1924. Rehearing Denied Feb. 
16, 1924.) 


258 Southwestern Reporter, 250. 


1. INSURANCE — CONSTRUCTION IN INDEMNITY INSURANCE IN 

FAVOR OF ISURED. 

Where a contract of indemnity insurance is susceptible of a reasonable construc- 
tion, the adoption of which would permit a recovery, such construction should be 
adopted in lieu of any other reasonable construction which would deny a recovery. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — “CONVERSION” OF PROCEEDS OF MORTGAGED 
PROPERTY HELD COVERED BY POLICY OF INDEMNITY INSUR- 
ANCE. 


Under an insurance policy indeunnifying a company engaged in loaning money 
to retail automobile dealers to purchase cars from the manufacturer from any loss 
that the company might sustain by the larceny, embezzlement, conversion, or crim- 
inal misappropriation of such purchasers, it was unnecessary in order to predicate 
the liability of the insurer that the offending parties should be technically guilty 
of any of the offenses named in the policy; the conversion of the proceeds of the 
sale of the cars, though not in violation of the criminal law being such a conversion 
as was covered. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Conversion. ) 

4. INSURANCE—AGREEMENT TO TURN OVER PROCEEDS OF MORT- 
GAGED PROPERTY MAY BE MADE SUBJECT OF INDEMNITY IN- 
SURANCE. 

The duty of a mortgagor, in carrying out an agreement under a mortgage to 
turn over the proceeds realized from the sale of mortgaged property, might be made 
the subject of indemnity insurance, and such as the parties could denominate a fail- 
ure to perform it, a conversion of so much of the proceeds as represented the credi- 
tor’s interest. a 

(For other cases, see Insurance, Dec. Dig. § 430.) 
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5. INSURANCE — EVIDENCE AS TO PERFORMANCE BY INSURED OF 

HIS DUTY TO GIVE NOTICE TO INSURER ADMISSIBLE WHEN PUT 

IN ISSUE 

In an action on an insurance policy indemnifying insured against any loss by 
reason of loaning money to purchasers of automobiles, where the insurer by its 
pleadings put in issue the per formance of the duty of insured to give notice of its 
claim under the contract of insurance, evidence as to the manner in which insured 
first discovered the default of the purchasers and the claim it made under the con- 
tract of insurance was admissible. 

(For other cases, see Insurance, Dec. Dig. § 662[1]. ) 


On Motion for Rehearing. 
6. INSURANCE — FINDING THAT INSURER KNEW PURPOSE OF IN- 

DEMNITY POLICY SUSTAINED. 

In an action on an indemnity policy by which insured, who loaned money to 
purchasers of automobiles, was indemnified against loss, evidence held to sustain 
finding that insurer knew that insured desired protection from a possible failure of 
the purchasers to pay over the proceeds of cars, and that this was insured’s sole 
purpose in purchasing insurance, and that insurer issued the policy with full knowl- 
edge of the fact, and undertook to give the insurance desired. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from District Court, Dallas County; E. B. Meese, Judge. 

Action by the Texas Finance Corporation against the Massachusetts Bonding & 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Burgess, Burgess, Sadler, Chrestman & Brundidge, of Dallas, for appellant. 

Grace Fitzgerald and John T. Gano, both of Dallas, for appellee. 


Jones, C. J. Appellee, the Texas Finance Corporation, recovered judgment 
against appellant, the Massachusetts Bonding & Insurance Company, in the sum of 
$5,600, with 6 per cent. interest from September 8, 1920. The suit was filed on 
November 4, 1920, and the judgment was awarded on April 29, 1922. Appellant has 
duly perfected its appeal to this court. 

Appellee, a corporation, with its place of business in the city of Dallas, was en- 
gaged in the business of lending money to retail dealers in automobiles; the money 
loaned was for the use of the automobile dealer in paying in part the purchase price 
of the cars bought from the manufacturer. Appellee’s method of making the loan 
was to advance to the said dealer such an amount of money as, when added to the 
amount paid by the said dealer, would fully pay the manufacturer for the car on 
which the money was advanced. Appellee would take from the said dealer a note 
bearing 10 per cent. interest from date for the amount of money advanced, and also 
take from the said dealer a chattel mortgage on the car on which the loan was 
made to secure the payment of said note. The automobile dealer would be permit- 
ted to retain possession of the car, and to place same in a sales room, and to use it 
for demonstrating purposes. The dealer was also given permission to sell said car 
to any purchaser that might be found, but, when sold, the note was to be discharged 
either by payment in cash, or by part cash and the substitution of the note and mort- 
gage of the purchaser assigned by the dealer to appellee. The permission given by 
appellee to the said dealer to retain possession of the car, or cars, mortgaged to ap- 
pellee, and sell same, was given on the condition that the said dealer would faith- 
fully account to appellee for the sale of the car. 

Appellant is a corporation doing, in the state of Texas, among other things, the 
business of writing indemnity and fidelity insurance. 

On the 9th day of September, 1919, for a valuable consideration, appellant is- 
sued its bond of insurance in favor of appellee, which, among others, contained the 
following recital: 

“* * * Now, therefore, in consideration of the premises, the Massachusetts 
Bonding & Insurance Company, of Boston, Mass., (hereinafter called the company) 
covenants and agrees with the said insured that, if application is made for a certifi- 
cate, protecting the insured under the terms of this bond, the company will, after it 
elects to become bound for such purchaser, execute and deliver a certificate on be- 
half of such purchaser, reciting therein that such certificate is given pursuant to the 
provision of this bond, and also reciting the name of the purchaser, the description 
of the automobile, the amount for which the company acknowledged themselves 
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bound, the amount of the premium received, and the period for which the company 
will be bound; and when such certificate shall have been delivered to the insured, 
the company shall become bound hereunder to the insured for the term provided in 
the said certificate, and will make good and reimburse said insured for any direct 
pecuniary loss or damage that the insured may sustain, caused by the larceny, em- 
bezzlement, conversion, or criminal misappropriation by, or with the connivance of, 
the purchaser of the automobile described in the said certificate, not exceeding the 
amount named in the certificate, and in no event to exceed the amount of the un- 
paid installments of the purchase price of said automobile exclusive of any interest 
thereon after default in the punctual payment of any thereof, as the case may be. 

The bond issued was on the usual form used by the company for writing fidelity 
insurance, but did not accurately describe appellee, the business in which it was ac- 
tually engaged, and the character of indemnity that was really undertaken by ap- 
pellee; so after its issuance and on the 7th day of October, 1919, an indorsement 
signed by appellant was made on said bond, evidently intending to make said bond 
and the certificates of fidelity insurance to be issued under it conform to the busi- 
ness in which appellee was engaged. The indorsement is as follows: 


“Tt is understood and agreed that the Texas Finance Corporation does not sell 
-automobiles to the individuals, firm and corporations referred to as ‘purchasers,’ in 
the attached bond, but lends money upon the security of notes, contracts, and leases 
executed by the ‘purchasers’ in connection with the purchase of automobiles.” 


The Texas American Company and its successor in business, the Holt Motor 
Company, were retail dealers in automobiles, and borrowed money from appellee 
to pay, in part, the purchase price of cars purchased from the manufacturer, each 
executing a note to appellee for the amount used to complete payment of the pur- 
chase price, together with a chattel mortgage on the specific car on which money 
was advanced for the said purchase price. When this transaction was had, appel- 
lec, under the terms of the bond issued by appellant, would make written application 
to appellant for its certificate covering the risk assumed by appellee in permitting 
the said dealer to retain possession of the car and sell same. This application would 
name the retail price for which the car was to be sold, the principal sum in the note, 
and the amount that had been paid by the maker of the note in cash for the car. If 
this application was favorably passed upon, the certificates of indemnity would be 
issued by appellant to appellee under the terms of the bond. 

During the time of the life of this bond, appellant issued to appellee, among 
others, four certificates indemnifying it in reference to four notes aggregating the 
principal sum of $5,600, each note being secured by a chattel mortgage on the car, 
for which the money had been advanced to complete its puprchase price, and each 
mortgage duly recorded in the county clerk’s office of Dallas county. One of these 
certificates secured a note in the principal sum of $1,200, of date December 5, 1919. 
The car mortgaged to secure its payment had the trade-name, “American Six,” and 
was a touring car of the 1920 model. The price paid by the dealer to the manu- 
facturer was $1,510, and of this sum $310 was paid by the dealer, and the remainder 
of $1,200 furnished by appellee, for which the said note was given. This certificate 
was issued on December 6, 1919. 

A second note was for the sum of $1,600, of date December 6, 1919, was se- 
cured by a chattel mortgage on a 2%4-ton Bethelem truck of the 1920 model, for 
which the manufacturer was paid $1,992.31, of which sum the dealer paid $392.31, 
and the appellee furnished the remainder of $1,600. This certificate was issued on 
December 6, 1919. 

A third note was for $1,200, executed by Holt Motor Company, of date Decem- 
ber 29, 1919, in the principal sum of $1,200, and secured by a chattel mortgage on an 
American Six automobile of the 1920 model, mortgage being duly recorded. The 
manufacturer received $1,550 for’ this car, of which sum the dealer paid $350, and 
the $1,200 was furnished by appellee. This certificate was issued on the 31st day of 
December, 1919. 

A fourth note was in the principal sum of $1,600, of date April 21, 1920, and 
secured by a chattel mortgage on a 14%4-ton Bethelem truck, which mortgage was 
duly recorded. The manufacturer received $1,997.40 for this truck, of which sum 
the dealer paid $397.40, and appellee furnished the remainder of $1, 600. This certi- 
ficate was issued the 22d day of April, 1920. A number of other certificates were 
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issued on other cars but on which the dealer fully performed its contract with ap- 
pellee in delivering to it the proceeds of the sale of the cars. 

When it was discovered by appellee that the dealer had sold these cars, and 
failed to account for the proceeds, appellee at once informed appellant of this fact, 
and duly made and presented an itemized account under the four above-named cer- 
tificates, and claimed remuneration in the full amount covered by each certificate. 
Appellant denied liability under each of the four certificates of indemnity, on the 
general ground that neither the bond nor the certificate covered the kind of loss sus- 
tained by appellee, in that the facts did not show that the loss was caused either by 
larceny, embezzlement, conversion, or criminal misappropriation. 

Upon appellant’s denial of liability, suit was filed by appellee in the district 
court of Dallas county, and, by appropriate pleadings, a recovery was sought on the 
bond in the full amount of the certificates of indemnity, aggregating the principal 
sum of $5,600, together with interest and attorney fees on each of the four notes 

alleged to have been indemnified by the said certificates. Appellant answered by 
general and special exceptions, general denial, and by special pleas raising all the 
defenses which will hereafter be noticed. 

Appellee, by way of reply to appellant’s answer, to the effect that the facts as 
alleged by appellee did not show liability for the reason that such allegations did not 
show that the dealer had been guilty of either the crime of larceny, embezzlement, 
conversion,: or criminal misappropriation in its supplemental petition, pleaded es- 
toppel on the part of appellant, based on the ground that, with full knowledge of 
the character of the risk it was assuming, it issued its said certificates of indemnity, 
and received payment of the premiums thereon. Appellee, by trial amendment, al- 
leged the value of the cars when they were sold by the dealer to have been the re- 
spective purchase prices paid for same. 

The case was tried to a jury, and the only issues submitted by the trial court 
were special issues as to the value of each of the cars at the time they were sold 
by the dealer. In response to these special issues the jury found these values to be 
as alleged by appellee in its said trial amendment. Appellant seasonably requested a 
peremptory instruction in its favor, which was refused by the court; and, in line 
with its contention that there was no liability, duly excepted to the court’s charge. 
Each of the parties filed motions for judgment. The ‘trial court overruled appel- 
lant’s motion and granted appellee’s to the extent of the principal sum named in 
each of the four certificates, together with interest thereon at the rate of 6 per 
cent. per annum from September 8, 1920, and judgment was accordingly entered in 
ae of appellee for the principal sum of $5,600, with interest at said rate from said 
date. 

By appropriate assignments of error, appellant challenged the correctness of 
this judgment, and prays this court, (1) to reverse and render this cause in its favor, 
and (2) in the alternative, if not entitled to this relief, then to reverse and remand 
the case. It contends that it guaranteed the fidelity of the Texas American Com- 
pany and the Holt Motor Company only in the event that loss was sustained as the 
result of acts committed by them that come within the definition of the offense of 
larceny, embezzlement, conversion, or criminal misappropriation, and that, as the 
undisputed evidence shows that neither the Texas American Company nor the Holt 
Motor Company committed such acts in their failure to account to appellee for the 
proceeds of sale of the respective cars, no recovery on the bond could be allowed. 
Appellant's contention, therefore, is that, unless a prima facie case in a criminal 
prosecution could be maintained against the parties, whose fidelity the bond guar- 
anteed, no liability against it could be asserted, notwithstanding the loss occurred by 
the commission of the very acts that formed the basis of its contract of indemnity 
with appellee. 

The correctness of this contention must be determined by a construction of the 
terms of the contract of insurance when such contract is considered in the light of 
the nature of the risk that manifestly formed the basis of the contract with consider- 
ation of the purpose of the parties in bringing it forth. Joyce on Ins. (2d. Ed.) § 
276, subd. (b), and authorities cited in note. 

[1] It must be borne in mind that the rule of construction of a contract of in- 
demnity and fidelity insurance is the same as in other contracts of insurance; that 
is if the contract is susceptible of a reasonable construction, the adoption of which 
would permit a recovery, such construction should be adopted in lieu of any other 
reasonable construction which, if adopted, would deny a recovery. 
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[2] Appellant was made fully acquainted with the fact that appellee desired 
protection from financial loss against a possible failure of either the Texas American 
Company or the Holt Motor Company to account for and pay over to appellee the 
proceeds of the sale of each of the four cars on which appellee held its mortgage. 
Appellant knew this was the sole purpose of appellee’s purchase of the insurance. 
With full knowledge in this respect, it issued its indemnity bond with the indorse- 
ment thereon showing the character of business in which appellee was engaged, and 
undertook to give it the insurance desired. To say that it is not responsible on a 
loss occurring from the commission of the identical acts by the one whose fidelity 
in this very respect was guaranteed, viz. the failure to account for and pay over the 
proceeds of the mortgaged automobiles, would be to ignore the clear and manifest 
intention of the parties when they executed the contract. The contention of ap- 
pellant in this respect can only be maintained on the assumption that, knowing the 
purpose for which appellee purchased the insurance, it delivered to appellee its bond 
and certificates which failed of this purpose; and that appellee knowingly contracted 
itself out of court in any suit for indemnity for loss from the very acts of the par- 
ties it is here complaining. 

We therefore hold that the contract of indemnity in this case does not make it 
a prerequisite to a recovery that the offending parties should be technically guilty 
of any of the various offenses named in the bond; that the conversion of the pro- 
ceeds of the sale of the cars, though perhaps not in violation of a criminal law, was 
such conversion as is comprehended by this contract of insurance. The assignments 
of error in this respect are overruled. Joyce on Ins. (2d Ed.) § 2766; Griffin v. 
Zuber, 52 Tex. Civ. App. 288, 113 S. W. 961; City Trust, Safe Deposit & Surety Co. 
of Phila. v. Lee, 204 Ill. 69, 68 N. E. 485; Dominion Trust Co. v. Nat. Surety Co., 
221 Fed. 618, 137 C. C. A. 342, Ann. Cas. 1917C, 447. 

[3, 4] It is also contended by appellant that under article 3970 of our Revised 
Statutes, the mortgages on the four automobiles given to appellee by the Texas 
American Company and the Holt Motor Company are void; that by reason of this 
fact appellee had no valid lien on the automobiles, and, consequently, no title or in- 
terest therein; and that there existed no such relation between the alleged mort- 
gagors and mortgagee which could be made a basis for a recovery on fidelity insur- 
ance, as the companies merely owed appellee an unsecured debt. Said article reads 
as follows: 

“Every mortgage, deed of trust, or other form of lien attempted to be given by 
the owner of any stock of goods, wares, or merchandise, daily exposed to sale in 
parcels in the regular course of the business of such merchandise, and contemplating 
a continuance of the possession of said goods and control of said business by sale 
of said goods by said owner, shall be deemed fraudulent and void.” 


This article has been held to include a stock of automobiles, when held by a 
dealer in his salesroom and daily exposed to sale, and void as against a purchaser 
of an automobile from said stock. J. I. Case Threshing Machine Co. v. Lipper 
(Tex. Civ. App.) 181 S. W. 236. 

This case does not go to the extent of holding that such mortgage is void as 
between the parties. The evident intention of the article was to protect those who 
purchased from a stock of goods, wares, and merchandise daily exposed for sale, 
and bona fide creditors. Notwithstanding the statute, we see no reason why the 
parties as between themselves cannot enter into a valid contract under which the 
owner of the said stock could surrender, as between himself and his creditor, an in- 
terest in said stock to said creditor by means of a mortgage in the creditor’s favor, 
and thereby establish such a relation between them as that, when the owner sold such 
portion of said stock, a duty would rest upon him to deliver the proceeds of said 
sale to his creditor. This relation would be such that his fidelity in carrying out 
the agreement and performing his duty under the mortgage would be a subject of 
fidelity insurance, and such as the parties could denominate a failure to perform it 
a conversion of so much of the proceeds of the sale as represented the creditor’s 
interest. 

Complaint is made of the failure of appellee to prove the market value of the 
cars at the time they were sold by the respective mortgagors. We have examined 
this evidence carefully, and hold that it was not only sufficient to warrant the court 
in submitting the issue of value to the jury, but also sufficient to sustain the findings 
thereon, and the assignments of error on this issue are overruled. 

[5] Complaint is also made of the introduction of certain evidence by appellee. 
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We have carefully examined the assignments of error in this respect, and believe 
that they are not well taken. It was necessary for appellee to show that it per- 
formed its duty under the bond of insurance to discover and report to appellant 
any violation of duty by the mortgagors. It was therefore admissible for appellee 
to offer testimony as to the manner in which it had first discovered the default of 
the said mortgagors. It was also admissible for appellee to introduce in evidence 
the claim it made against appellant under its contract of insurance, because by the 
terms of insurance this claim must be made when appellee discovered the default 
of the mortgagors or recovery would be denied. Appellant, by its pleadings, put in 
issue the performance of this duty by appellee, and the evidence was thereby rendered 
necessary. These assignments of error are overruled. 

Finding no reversible error, the case will be affirmed. 

Affirmed. 

On Motion for Rehearing. 

[6] Appellant has filed a very able and elaborate motion for rehearing in this 
cause. In this motion it challenges the correctness of the finding of the court em- 
bodied in the following paragraph of the original opinion: 

“Appellant was made fully acquainted with the fact that appellee desired pro- 
tection from financial loss against a possible failure of either the Texas American 
Company or the Holt Motor Company to account for and pay over to appellee the 
proceeds of the sale of each of the four cars. on which appellee held its mortgage. 
Appellant knew this was the sole purpose of appellee’s purchase of the insurance. 
With full knowledge in this respect it issued its indemnity bond with the indorse- 
ment thereon, showing the character of business in which appellee was engaged, and 
undertook to give it the insurance desired.” 


It is claimed by appellant that there is no direct evidence in the record that 
would warrant such finding, and that the only circumstance upon which such finding 
could be based is the indorsement placed on the bond, and that this, in itself, is in- 
sufficient to warrant the court in making the above finding. In this statement ap- 
pellant is in error. 

E. R. Burget, vice president, and manager of appellee, in reference to the knowl- 
edge of appellant as to the kind of guarantee appellee desired and believed it was 
receiving, testified as follows: 

“At the time of the execution and delivery of this bond and of the supplement, 
and of each of the four certificates, Mr. Mike Murphy knew of the conditions at- 
tending the loans that I have made.” 


Mike Murphy was the agent of appellant who represented it in all the business 
negotiations carried on between appellant and appellee, and through him the in- 
dorsement was placed on the bond referred to by the witness as a supplement. 

In addition to this, the witness also testified that when either the Texas Ameri- 
can Company or the Holt Motor Company had purchased a car and a portion of the 
purchase money had been furnished said purchaser by appellee to make the payment 
the witness had carried both the note and the mortgage received by appellee from 
the purchaser to Mr. Murphy; that he had a conversation with him in reference 
thereto, and he then received the certificate of fidelity insurance from Mr. Murphy 

This evidence is undisputed, and we believe it sufficient to warrant the finding 
of fact to which objection is made in this motion for a rehearing. Indeed, we are 
of the opinion that, when this testimony is read in the light of the indorsement 
made on the bond a few days after it was executed, which indorsement is set out in 
the original opinion, no other conclusion can be drawn than that stated in the find- 
ing of fact, of which this complaint is made. 

The motion for rehearing has been carefully considered, and, as it presents no 
sew matter, is overruled. 
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MERCHANTS’ & MANUFACTURERS’ INTER-INSURANCE ALLIANCE et 
AL. v. HANSEN. (No. 8949.) 
(Court of Civil Appeals of Texas. 01904) 5, 1924. Rehearing Denied Feb. 


258 Southwestern Reporter, 257. 


1. INSURANCE—POLICY: MAY BE REFORMED FOR MUTUAL MISTAKE 

OR FRAUD OF ONE PARTY AND MISTAKE OF OTHER. 

An insurance policy, like other contracts, may be reformed for mutual mistake, 
or fraud of one party and mistake of the other. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
2. INSURANCE—POSSESSION OF POLICY BY INSURED HELD NO BAR 

TO REFORMATION. 

Where insured, on receiving the policy, put it away without reading or examin- 
ing it, or having iffead to him, and relied on the knowledge of insurer’s agent for 
a policy in conformity to insured’s demand and supposed the agent had seen that it 
was correctly drawn, the fact that insured had the policy, with a rider excluding cer- 
tain risks, in his possession for about four months, did not prevent him from seek- 
ing reformation. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


3. INSURANCE — AGENT’S MISTAKE IN FAILING TO DELIVER FULL 
COVERAGE AUTOMOBILE POLICY HELD THAT OF INSURER; 
“FULL COVERAGE.” 

The mistake of an agent authorized to solicit and sell insurance, forward appli- 
cations to his principal, deliver policies to insured and collect premiums, in failing to 
deliver to insured a full coverage automobile policy held insurer’s mistake, for 
which reformation was warranted; a full coverage automobile policy meaning one 
insuring against risks of fire, theft, collision, property damage, and indemnity on 
owner’s liability. 

(For other cases, see Insurance, Dec. Dig. § 87.) 


Appeal from District Court, Dallas County; Royal R. Watkins, Special Judge. 

Action by C. Hansen against the Merchants’ & Manufacturers’ Inter-Insurance 
Alliance and another. Judgment for plaintiff, and defendants appeal. Reformed 
and affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellants. 

Currie McCutcheon, of Dallas, for appellee. 


Jones, C. J. Ina suit in the district court of Dallas county, appellee, C. Han- 
sen, recovered a judgment on an insurance policy issued by appellants, the Mer- 
chants’ & Manufacturers’ Inter-Insurance Alliance and the Merchants’ & Manufac- 
turers’ Lloyd’s Exchange, in the sum of $859.07, with interest at the rate of 6 per 
cent. per annum from date of judgment, from which judgment appellants have duly 
perfected their appeal to this court. 

The facts on which this suit is based are as follows: 

Appellee had just purchased a five-passenger Oakland touring automobile when 
W. J. Patterson, the agent in Dallas of appellants, on or about the 9th of August, 
1919, called Mrs. C. Hansen, the wife of appellee, over the telephone and solicited 
insurance on the car. She informed the said agent that they desired insurance on 
the car and wanted a “full coverage” policy. Such a policy means, and was under- 
stood by the parties to mean, a policy that insures against risks of fire, theft, colli- 
sion, property damage, and indemnity on owner’s liability. These negotiations re- 
sulted in the issuance by appellants to appellee of the original policy on appellee’s 
car, which, however, contained a rider excluding from the risks assumed those of 
theft and fire. The testimony is clear that appellee and his wife, who acted as his 
agent in the matter of procuring the insurance, demanded from the said agent a 
“full coverage” policy and relied upon him to secure for them such policy; they 
were ignorant of insurance matters, and, when assured that they were having a “full 
coverage” policy, accepted the policy as written without examining it and placed it 
in a secure place at home. The said agent explains that in the conversation with 
Mrs. Hansen it developed that the Oakland Company, the seller of the car, had a 
mortgage on it to secure an unpaid balance, and that he knew at the time that the 
seller of the car, following an unvarying custom, had taken out a policy against fire 


, 
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and theft, and that, by reason thereof, he could not write a policy covering those 
two items; that, however, by reason of this policy against fire and theft taken out 
by the Oakland Company, appellee, with the policy he was writing, would have full 
coverage and that in all probability he did assure Mrs. Hansen that she would have 
full coverage insurance, meaning that this was the result of the policy issued by 
appellants and the policy secured by the Oakland Company. He did not explain to 
appellee or his wife that that was the result of the two policies issued on the car, 
and let them erroneously believe that full coverage on the car resulted from the 
policy he secured. There was a written application for this original insurance that 
excluded the risks of fire and theft, but this application was not prepared by appellee 
or his. wife, and they never saw it. It was written out by the said agent in his of- 
fice in the absence of both appellee and his wife and on information which he se- 
cured from Mrs. Hansen and what he knew of the said custom of the Oakland Com- 
pany, and the name of appellee was signed to the application by the said agent. This 
jusurance was in the sum of $1,000 and ran for one year from August 9, 1919, to 
August 9, 1920. Appellee knew that the Oakland Company had taken out a policy 
of insurance. He and his wife assumed that the policy issued in its favor was only 
for its benefit to secure it in the deferred payments, and did not know that by rea- 
son of this insurance a policy could not be taken out by appellee to cover, for his 
benefit, these risks against fire and theft. 

Before this original policy issued by appellants had expired, the mortgage on 
the car had been fully paid off and the insurance policy which theretofore had been 
held by the Oakland Company was sent to appellee. It was not read, but placed in 
the same receptacle in which the policy appellee had’ secured had been placed. At 
the expiration of this original policy issued by appellants there was no other insur- 
ance on appellee’s automobile, the policy secured by the Oakland Company having 
previously expired. The premium on the original policy at the time it was issued, 
and for the risks it insured, was $80, which sum was at once paid by check made 
payable to Patterson, the said agent. The premium for a full coverage policy at 
this time was $87.50, but this fact was unknown to appellee or his wife. At the 
time this policy was issued, appellee was informed by the said agent that he would 
be entitled to a $20 discount on the renewal policy. 

Just before the expiration of this policy, appellants prepared and sent to the 
agent Patterson a renewal covering only the same items of risk which the original 
policy covered. As in the original policy, the exclusion of fire and theft was ef- 
fected by a rider attached to the policy. When the agent received this renewal pol- 
icy in Dallas, he called Mrs. Hansen over the telephone and told her that the policy 
had expired and asked if she wanted a renewal. To this request he received an af- 
firmative answer, provided it was a “full coverage’ policy and just like the for- 
mer one. She, however, insisted on knowing whether the renewal was a “full cov- 
erage” policy. The agent, she says, assured her it was, and the renewal policy was 
sent to appellee, received by his wife and placed, unopened, with the expired policy 
for safe-keeping. On this renewal policy, appellee and his wife relied upon the agent 
to have written for them the character of policy they desired, and fully believed 
that he had done so. 

On or about December 1, 1920, this car was stolen, and, while in the hands of 
the thief, caught fire and was completely burned. The agent Patterson was at once 
notified of this fire, and, after a telephone conversation with Mrs. Hansen, in com- 
pany with appellants’ adjuster went out to the house and examined the policy then 
in existence, together with the two expired policies, with the result that Mrs. Han- 
sen was later informed that the policy did not cover damage by either theft or fire, 
and that appellants would not pay anything on the loss. This was the first knowledge 
appellee and his wife had of this deficiency in the policy. 

Appellants’ agent, Patterson, was required by his contract to keep a book in 
which he should record all’ business transacted by him, and make a weekly report 
of such business to the home office at Galveston. This duty was performed by him 
and the book recorded the renewal policy and described it as a “full coverage” pol- 
icy. The agent explains that this record was made for the reason that the premium 
charged for the renewal was the amount charged at the date of its issuance for a 
“full coverage” policy. There is no other evidence in the record as to what this 
rate was on August 9, 1920. The agent Patterson wrote a letter to appellee at the 
time of appellants’ denial of liability, informing them that appellants would not pay 
them anything because their policy did not include fire and theft, and stated that 
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“this is most regrettable error on both your part and mine in not examining closely 
the coverages under the policy.” 

Appellee’s petition, after declaring on the said renewal policy as written, except 
as to a declaration that the rider placed on the policy was null and void, contained 
an alternative plea in which he sought a reformation of the policy on the ground 
that the rider was attached to said policy through the mutual mistake of appellants 
and their said agent, alleging that at the time the contract was made it was agreed 
and understood that the policy should contain no such limitation, and that because 
of said mutual mistake the policy should be reformed so as to include liability for 
fire and theft to the extent of $1,000. By a second alternative plea appellee sought 
reformation of the policy on the ground that the policy sued upon contained a rider 
excluding liability for fire and theft coverage through mutual mistake of the parties 
and through the mistake on the part of appellee and fraudulent representations on 
the part of appellants and their agent. Recovery was really only predicated on the 
policy as reformed. 

Appellants answered by general demurrer, special exceptions, general denial, 
and specially to that portion of the petition which sought a reformation of the pol- 
icy. Their answer in reference to this issue of reformation was full and complete 
and sufficient to raise all the issues upon which they seek a reversal of this case. 

The case was tried to a jury and submitted on special issues in the form of five 
interrogatories propounded to the jury. In answer to these interrogatories the jury 
found: (1) That the appellants, through their agent W. J. Patterson, agreed with 
Mrs. Hansen that the policy of insurance on appellee’s automobile was to include a 
liability of $1,000 for loss of said car by fire and theft; (2) that the failure of said 
policy to contain the $1,000 fire and theft liability clause was caused through the 
mutual mistake.of the appellants’ agent, W. J. Patterson, and either appellee or his 
wife; (3) that appellants’ agent, W. J. Patterson, represented to Mrs. Hansen prior 
to the delivery to her of the policy involved in this suit, and the acceptance of same, 
that said policy provided insurance on the automobile involved herein to the amount 
of $1,000 for loss by fire and theft; (4) that appellee, through his wife, relied upon 
said representations in accepting said policy; (5) that the reasonable value of appel- 
lee’s automobile at the time it was burned at Dallas, Tex., was $750. 

With these findings of the jury as a basis, the court entered judgment against 
appellants in the sum of $859.07. This amount representing the $750 and the com- 
puted interest theron at 6 pr cent. per annum from December 1, 1920, the date of 
the fire, to May 3, 1922, the date of the judgment. There was an error of $44.95 in 
computing the interest, and the judgment is excessive in said sum. This error was 
not called to the attention of the trial court. 

Appellee has filed a remittitur in this court in said amount, and asks that the 
judgment be reformed as to amount and that recovery be allowed in the sum of 
$814.12 instead of $859.07. 

When appellants were served with citation in this suit, they were served with 
what purported to be a certified copy of the original petition. The case went te 
trial on the original petition. For some reason not explained in the record, the cer- 
tified copy served on appellants did not contain the pleas for reformation of the pol- 
icy of insurance, and neither appellants nor their attorneys knew that there were 
such counts in the original petition until appellee’s counsel read the petition to the 
jury at the trial of the case. Appellants’ counsel at once filed a motion to strike out 
said petition because of the incorrectness of the certified copy served on appellants, 
and for the further reason that neither appellants nor their counsel had knowledge 
of the fact of said error, and for the further fact that, as appellee had filed no 
amended petition, there was nothing to place them on notice of the error in the copy 
served on them. This motion was overruled, and appellants at once sought to with- 
draw their announcement and continue the case on the ground of surprise based on 
the facts stated in the motion and on the further ground that they had not had time 
to investigate the suit as made by the petition filed. The court overruled this appli- 
cation. The original petition as read to the jury was filed on April 11, 1921, more 
than a year before the case went to trial in May, 1922. 


The questions involved upon this appeal are: (1) Did the trial court err in 
overruling appellants’ motion to strike out appellee’s petition because appellants were 
served with an erroneous certified copy? (2) Was there an abuse of discretion of 
the trial court in refusing to grant the application for a continuance because appel- 
lants did not know of the issues made by the appellee’s petition in the plea for ref- 
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ormation of the insurance contract until the reading of the petition before the jury 
at the beginning of the trial? (3) Was the trial court in error in holding that the 
reformation of an insurance contract could be decreed on the mutual mistake of the 
insured and a local agent of the insurer, when the local agent’s authority did not 
extend to issuing or writing policies, but was confined to soliciting and taking appli- 
cations for insurance, forwarding the same to his principal, delivering the policy 
when issued by his principal, and collecting the premiums thereon? (4) Where a 
judgment is excessive in amount, and which excessive amount is occasioned solely 
by a miscalculation of interest allowed on the principal amount of the judgment, and 
this error is not called to the attention of the trial court, should cost of appeal. be 
taxed against appellee where appellee voluntarily files in this court a proper remitti- 
tur? 

Appellants duly assigned error on the ruling and holding of the trial court on 
each of these matters, and duly presented their contentions in respect thereto to this 
court by timely propositions and appropriate statements from the record. These ques- 
tions will be taken up in the order in which they are named above. 

[1] Though not required to do so because of the deficiency of the certified copy 
served on them, still, appellants took cognizance of the suit filed against them and 
duly made their appearance in the trial court by filing an answer at the succeeding 
term. There was no error in the action of the trial court in overruling the motion 
to strike out appellee’s petition in view of this fact. This assignment of error is 
overruled. 

[2] We do not believe there was an abuse of discretion of the trial court in 
overruling the motion to continue. For approximately 13 months appellee’s petition 
had been on file in the trial court containing the allegations alleged to be a surprise. 
Appellants in such application did not affirmatively show that there was any other 
evidence they would be prepared to offer if the continuance had been granted. Be- 
cause of this failure to allege affirmative facts which would show that injury would 
result to them unless a continuance was granted, this assignment of error is over- 
ruled. 

[3-6] A suit for reformation of a contract of insurance may be maintained after 
a loss has occurred which would fall within the policy as reformed. Delaware Ins 
Co. v. Hill (Tex. Civ. App.) 127 S. W. 283; Joyce on Ins. § 3509; 14 R. C. L. p. 
903. The grounds upon which reformation is allowed are those common to contracts 
in general, to wit, mutual mistake of the parties or the fraud of the one party and 
the mutual mistake of the other When mutual mistake is relied upon, the evidence 
must be clear and convincing that the contract as written was not the contract which 
the parties thereto had entered into, and which they believed had been expressed by 
the written draft of the contract. So far, the authorities in different jurisdictions 
are in general agreement. The rule obtains in this state that, if the insured accepta 
a policy without dissent, it is a presumption of fact that he knew its contents, and 
the burden is upon him to overcome such presumption by proving that he did not 
know its contents when it was accepted, as by showing that when he received it he 
put it away without examination, or that he relied upon the knowledge of the insurer 
and supposed that he had correctly drawn it. Delaware Ins. Co. v. Hill, supra. 

[7, 8] In the instant case the facts as related above show that appellee put the 
policy away without reading or examining it or having it read to him, and that he 
relied upon the knowledge of the agent of the insurer for a policy in conformity to 
his demand and supposed that the agent had seen that it was correctly drawn. The 
fact that appellee had the policy in his possession with the rider on it excluding the 
risks of fire and theft from its provisions for a period of about four months, in view 
of the above facts, did not operate to prevent his seeking a reformation of the con- 
tract. The evidence is sufficient to sustain the findings of the jury that appellee, 
through his wife as his agent, and W. J. Patterson, as agent for appellants, agreed 
that the renewal policy of insurance on appellee’s car was to include a liability of 
$1,000 for loss of said car by fire or theft as well as the three items of liability spe- 
cifically included in the policy issued; and, further, that the failure of the said pol- 
icy to contain the $1,000 fire and theft liability clause resulted from the mutual mis- 
take of the agent Patterson and appellee’s wife; and, further, that the said Patter- 
son represented to appellee’s wife, prior to the delivery of the policy and acceptance 
of same, that said policy did provide said insurance and that in accepting said policy 
appellee’s wife relied upon these representations. The positive testimony of ap- 
pellee and his wife was to this effect, and the entry by Patterson in the book re- 
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quired to be kept by him under his employment that said policy was for “full cov- 
erage,” which could only be the case provided it did include both fire and theft, shows 
at least that at the time he delivered the policy he believed he was carrying out the 
demands of appellee and was delivering a full coverage policy. The agent’s further 
testimony that the price paid for this renewal policy was the price of a full coverage 
policy is further evidence that said agent believed he was delivering a full coverage 
policy in compliance with the agreement between himself and appellee as to the in- 
surance appellee wanted. This evidence is sufficient to fulfill the requirement of the 
_ that an insurance policy will not be reformed except on clear and convincing 
evidence. 

[9] The more difficult question is the one as to whether the mistake of Patter- 
son can be ascribed to the companies he was empowered to represent. His contract 
with appellants is set out in the record. From this contract it appears that Patter- 
son’s power was to solicit and sell insurance, forward to appellants the application 
for insurance sold, deliver the policy to the insured when it was written and re- 
turned by appellants, and collect the premiums therefor. It affirmatively appears 
from the contract that Patterson did not have power to write and issue the policy. 
The question then is: Will the court decree a reformation of this policy of insur- 
ance so as to cause it to cover a loss by fire and thereby permit a recovery for such 
loss when the policy as originally written did not include such risk, because of the 
mutual mistake of appellee and appellants’ said agent? 


We have been cited to no case deciding this precise question in insurance con- 
tracts by any higher Texas court. In other states the decisions are not in agree- 
ment on this question. In the case of Delaware Ins. Co. v. Hill, supra, in which 
case the Supreme Court denied a writ of error, the court affirmed the judgment al- 
lowing a reformation of the contract so as to permit recovery on items of loss omit- 
ted from the contract of insurance through the mutual mistake of the agent and the 
insured. The agent in the reported case, however, had authority to, and did in that 
case, write and issue the policy himself. The court does not discuss the question as 
to whether or not such reformation could have been had if the mutual mistake had 
been that of only a soliciting agent with the powers of the agent in the instant case. 
At the time the renewal policy was issued in this case, there was no written applica- 
tion for insurance sent appellants, and indeed no request sent for the issuance of this 
policy. It is a fair inference to draw that the policy was merely written up by ap- 
pellants at their home office and sent to their agent Patterson to form a basis for a 
new contract of insurance with appellee. They intrusted their said agent with the 
power of securing from appellee another contract of insurance. Appellants’ printed 
forms of the policies included the risks of fire and theft, and the exclusion of ‘these 
risks had to be done by an attached rider. 

Clothed with the power by appellants to solicit and contract for such a policy, 
Patterson agreed with appellee to deliver to him an insurance policy embracing full 
coverage. This agent knew that the latter was the only kind of policy appellee 
wanted, and he agreed with appellee that appellants would deliver to him such a pol- 
icy. The said agent and appellee believed that this agreement was carried out by 
the terms of the policy which had theretofore been sent to the said agent, and, so 
believing, it was delivered by the agent as such policy and so accepted by appellee. 
There is nothing in the evidence to indicate that appellants would not just as readily 
have issued the full coverage policy. This case, therefore, does not come under the 
rule of a mere mistake of the parties in what a written contract theretofore entered 
into actually contained, for there was no contract previous to this agreement be- 
tween the appellant and the agent, but it comes strictly within the rule as to a mis- 
take in making the written contract express in writing what the parties intended it 
should contain. 

As before stated, the decisions in other states differ as to whether a policy may 
be reformed where it does not conform to the agreement of the parties through mis- 
take which, so far as the insurance company is concerned, was that of a mere solicit- 
ing agent with no power to issue a policy. The weight of authority is that such ref- 
ormation will be allowed where the mistake is that of such mere soliciting agent. 14 
R, C. L. p. 902, 903. See authorities collated under “Note to Decisions” in 11 L. R. 
A. (N. S.) at page 357. 

To our mind these authorities announce the better reason for their conclusion. 
The soliciting agent is the one intrusted with the power to make the agreement with 
the insured as to the character of policy to be issued, and the agent, and not the in- 
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sured, is the one charged with the duty of correctly informing the principal of the 
desire of the insured in this respect and the agreement he has made with the insured. 
The insurer in fact impliedly gives a warrant to the insured that such agent will 
correctly report his demand as to the character of policy wanted and that it will 
faithfully issue same. We hold, therefore, that the mistake of the agent Patterson 
was the mistake of appellants, and the assignments of error in respect to this issue 
are overruled. ' 

[10] It is insisted by appellants that in any event appellee should be taxed with 
the cost for the reason that the judgment as entered was excessive in the amount of 
$44.95. As stated above, this was a mistake in calculation of interest and was not 
called to the attention of the trial court, and is first complained of in this court as 
fundamental error. It is inconceivable that this mistake would not have been cor- 
rected by the trial court, had it been called to such court’s attention. Before the 
case was submitted, appellee filed a remittitur in the sum of $44.95 and asked that 
the amount of the judgment be lessened by that sum because of such mistake. Un- 
der these circumstances, appellants must be charged with the cost of this appeal. 
Sullivan v. Fant, 51 Tex. Civ. App. 6, 110 S. W. 509; Sweet v. Lyon et al., 39 Tex. 
Civ. App. 450, 88 S. W. 384. 

The judgment will be reformed in respect to amount, and the sum of $44.95 
will be deducted from $859.07, the amount of the judgment, and judgment here ren- 
dered for the sum of $814.12, with interest on said judgment at the rate of 6 per 
cent. per annum from May 3, 1922. In all other respects the judgment will be af- 
firmed. 

Reformed and affirmed. 
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ZABARSKY v. EMPLOYERS’ FIRE INS. CO. 
(Supreme Court of Vermont. Caledonia. Feb. 6, 1924.) 


123 Atlantic Reporter, 520. 
1. INSURANCE — LETTERS DECLINING INSURED’S PROOF OF LOSS 

HELD PROPERLY EXCLUDED. 

In an action on a fire policy which obligated the insured to give notice of loss 
within 60 days thereafter, the court did not err in excluding letters written by insurer 
to insured declining to accept the proofs of loss because not seasonably filed, in view 
of G. L. §§ 5567, 5569, which made it unnecessary for insured to file proofs of loss 
until called upon by insurer, where insured did not rely upon his proofs of loss, and 
gave. no evidence concerning them, but they were introduced by insurer solely as a 
basis for the admission of the letters. 

(For other cases, se Insurance, Dec. Dig. § 662[1].) 


2. INSURANCE—EVIDENCE THAT INSURED DID NOT RECEIVE NO- 

TICE TO FURNISH PROOF OF LOSS HELD ADMISSIBLE. 

In an action on a fire policy, the court did not err in permitting insured to testify 
that he had never received demand from insurer to furnish a proof of loss; the pol- 
icy provision requiring insured to furnish proof of loss being inapplicable in view of 
G. L. §§ 5567, 5569. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


3. INSURANCE — EVIDENCE RELATING TO OWNERSHIP OF MORT- ‘ 
GAGE ON PROPERTY INSURED HELD ADMISSIBLE, AND NOT OB- 
JECTIONABLE AS HEARSAY. 

In an action on a fire policy for loss of a truck on which seller had taken a 

mortgage, later transferring it to another corporation which continued the business 

under a different name, testimony of a salesman employed by both corporations, who 

had sold the truck and collected the payments on the mortgage for both compa- 

nies, was admissible relative to the ownership of the mortgage, and was not objec- 

tionable as purely hearsay. 

(For, other cases, see Insurance, Dec. Dig. § 655[1].) 

4. INSURANCE — FAILURE TO ACCURATELY DESCRIBE MANNER IN 
WHICH ONE HELD CLAIM AGAINST INSURED PROPERTY HELD 
NOT A BREACH OF WARRANTY. 

In an action on a fire policy, the mere failure of insured to accurately describe 
the manner.in which one held a claim against the property did not constitute a breach 
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of warranty, it being sufficient if the insurer was apprised that the property was en- 
cumbered, who the encumbrancer was, and the nature of the claim. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

5. INSURANCE — EFFECT OF STATEMENTS RELATING TO INCUM- 

BRANCES STATED. 

Under the terms of a policy relating to encumbrances statements therein relat- 
ing to encumbrances held to amount to warranties; so that unless literally true the 
policy was void. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 


6. INSURANCE—FRAUD AND MATERIALITY OF REPRESENTATIONS 

MADE BY INSURED HELD FOR THE JURY. 

In an action on a fire policy, whether insured’s representations as to an encum- 
brance were fraudulently made, their materiality, and the intent in making them 
held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


7. INSURANCE—EVIDENCE HELD INSUFFICIENT TO TAKE QUESTION 
OF INSURED’S OWNERSHIP TO JURY. 
In an action on a fire policy, evidence held insufficient to take the question of 
insured’s sole ownership of the property to the jury. 
(For other cases, see Insurance, Dec, Dig. § 668[5].) 


Exceptions from Caledonia County Court; Frank L. Fish, Judge. 
Assumpsit by Harry D. Zabarsky against the Employers’ Fire Insurance Com- 
pany. Judgment for plaintiff. On exceptions bv defendant. Affirmed. 


Argued before Watson, C. J., and Powers, Taylor, Slack, and Butler, JJ. 


Searles & Graves, of St. Johnsbury, for plaintiff. 
Shields & Conant, of St. Johnsbury, for defendant. 


Stack, J. This is an action of assumpsit on a policy of fire insurance dated 
June 19, 1922, to recover for a loss that occurred the October following. 

The policy contains the following provisions, which are material to a considera- 
tion of the first two exceptions briefed: 

(a) “In the event of loss or damage the Assured shall give forthwith, notice 
thereof in writing to this Company; and within sixty (60) days after such loss, 
* * * shall render a statement to this Company signed and sworn to by the As- 
sured, stating the place, time and cause of the loss or damage, the interest of the 
Assured and all others in the property, the sound value thereof and the amount of 
loss or damage thereon, all encumbrances thereon,” etc.; and (b) “No suit or ac- 
tion on this policy or for the recovery of any claim hereunder shall be sustainable 
in any court of law or equity unless the Assured shall have fully complied with 
all of the foregoing requirements,” etc., among which requirements are those above 
enumerated. 

[1, 2] The plaintiff introduced in evidence the policy, and testimony tending to 
show ownership of the property damaged, the fire, and the extent of the loss oc- 
casioned thereby. With the evidence standing in this posture, and during the cross- 
examination of the plaintiff, the defendant introduced in evidence what purported 
to be two proofs of loss received by it from the plaintiff, one dated December 21, 
1922, and the other dated January 20, 1923, and thereupon offered in evidence two 
letters written by it to the plaintiff's attorneys, one under date of December 29, 1922, 
wherein it declined to accept the proof of loss first above mentioned for the follow- 
ing reasons, namely: It was not seasonably filed; there was other insurance on the 
property; the insured had not correctly stated therein his ititerest in the property ; 
and he had overstated the amount of loss sustained—and the other under date of 
January 30, 1923, wherein it declined to accept the second proof of loss for substan- 
tially the same reasons stated in its former letter. These letters were offered to- 
gether, for the purpose of “connecting up the whole situation,” and to show notice 
to the plaintiff that the proofs of loss were not acceptable because not filed within 
the time provided by the policy, and that the defendant by retaining them did not 
waive a compliance by the plaintiff with the terms of the policy. They were ob- 
jected to on the ground that parts of them were inadmissible, and that, by reason of 
G. L. 5567, the plaintiff was not obliged to file a proof of loss until notified by the 
defendant, in writing, to do so, and were excluded subject to the defendant’s ex- 
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ception. It is only necessary to consider the second ground of objection. The stat- 
ute referred to provides that— 

“A fire insurance policy shall not be void by reason of failure to make and de- 
liver a proof of loss to the insurer, until the insurer notifies the insured in writing 
to make and deliver proof of loss in accordance with the-terms of the policy, and 
the insured fails to make and deliver such proof of loss within thirty days from 
the time of receiving such notice,” etc. 

And G. L. 5569, provides that the provision above quoted shall be a part of 
every fire insurance policy written on any property located in this state. Manifestly, 
the statute made it unnecessary for the plaintiff to file a proof of loss until called 
upon to do so by the defendant, in the manner therein pointed out. However, if he 
chose to do so, and relied thereon, on the trial, the defendant would unquestionably 
have the right to show its attitude respecting such proof. But such is not the case; 
the plaintiff did not rely upon the proofs of loss, and gave no evidence concerning 
them; they were introduced by the defendant, for no apparent purpose other than 
as a basis for the admission of the letters under consideration. In the circumstances, 
the letters were properly excluded. The defendant now challenges the constitu- 
tionality of G. L. 5567, but, since this question was not raised below, it is not con- 
sidered. 

[3] The plaintiff was permitted to testify on re-direct examination that he never 
received a demand or notice from the defendant to furnish a proof of loss, to which 
the defendant saved an exception. The only ground urged against the admissibility 
of this evidence is that, the policy provided that the plaintiff should furnish a proof 
of loss; but, in view of the statute, and what has already been said, this evidence 
was admissible. 

[4] The policy contains under the title “warranties” the following: 

“The facts with respect to the automobile described are as follows: 
The automobile described is fully paid for by the Assured and is not Mortgaged or 
otherwise Encumbered, except as follows. * * * Champlain Motor Company, 
mortgagee.” 

The defendant pleaded a breach of this warranty, and fraud and deceit on the 
part of the plaintiff in procuring the policy of insurance, and, in support of these 
issues, was permitted, during the cross-examination of the plaintiff, to put in evi- 
dence a mortgage given by him on the truck in question to the Foundry Motor Car 
& Manufacturing Co., Inc., April 25, 1921, not for the purpose of showing more 
incumbrances on the truck than were specified in the policy, but for the purpose of 
showing that the plaintiff “didn’t properly set up the mortgage.” The plaintiff 
claimed that the latter mortgage was owned by the Champlain Motor Company at 
the time the policy was issued, and was the mortgage therein described, and that it 
was the only incumbrance on the truck, and, after its introduction by the defendant, 
called as a witness one Bradley, who, after testifying that he was at one time con- 
nected with the Champlain Motor Company as salesman, testified as follows: 

“Q. In 1922, who carried on the business which was formerly carried on under 
the name of the Foundry Motor Car Company? A. Champlain Motor Company. 
* * * Q. Was the Champlain Motor Company a different name for the same 
concern? A. It was.” 

These answers were received subject to the sole objection that this was not 
“the proper way of proving the corporate existence,” which we take to mean of the 
Champlain Motor Company. But, manifestly, this evidence did not relate to the cor- 
porate existence of that company. Nothing had appeared at that time to indicate 
whether the Champlain Motor Company was a corporation, a copartnership, or the 
business name of an individual. As against the only objection urged, the evidence 
was admissible. 

[5, 6] The same witness testified that the Champlain Motor Company owned the 
mortgage in question on June 19, 1922, the date when the policy was issued. To this 
the defendant excepted on the ground that “there is nothing in writing about that,” 
and the further ground that the evidence was purely hearsay. The first ground of 
exception is untenable. It was not necessary that there be a written assignment or 
transfer of the mortgage to the Champlain Motor Company to constitute it the 
owner thereof. Newell Bros. v. Hanson, 123 Atl. 208, decided at the January term, 
1924. As to the other ground of exception, the witness had already testified that he 
had personal knowledge on that subject, and, after the objection was interposed, the 
court permitted him to be cross-examined and re-examined relative to such knowl- 


* * * 





Auto] Zabarsky v. Employers’ Fire Ins. Co. 1033 


edge, and then denied defendant’s motion to strike out the answer objected to. While 
the witness testified, on cross-examination, that he got his information about the 
change from what the president and secretary of the Champlain Motor Company 
told him, he also testified that he was connected with that company all the time it 
was in business at Newport, from August, 1921, to December, 1922, selling cars, 
making collections, and, part of the time, as an officer; that he was connected with 
its predecessor, the Foundry Motor Car & Manufacturing Co., Inc., while it was do- 
ing business at Newport; that he sold the truck in question to the plaintiff and his 
father for the latter company, and took back the mortgage of April 25, 1921; that 
in June, 1922, the Champlain Motor Company was carrying on the business formerly 
conducted by the Foundry Motor Car & Manufacturing Co., Inc., and at the same 
place; that during the year, both before and subsequent to the date of this policy, 
he made collections from the plaintiff on this mortgage indebtedness for the Cham- 
plain Motor Company; that many of these payments were made by plaintiff's check 
payable to that company, and that all payments made by the plaintiff were turned 
over to that company on account of this mortgage. Obviously, in view of this show- 
ing, the witness’ evidence relative to the ownership of the mortgage cannot be said to 
be purely hearsay. . 

At the close of the plaintiff's evidence the defendant moved for a directed ver- 
dict on the following grounds: (1) That the warranty in the policy relating to en- 
cumbrances had been breached; (2) that the defendant was guilty of fraud and 
misrepresentation concerning the encumbrances; (3) that the evidence tended to 
show that the plaintiff was not the sole and unconditional owner of the truck; and 
(4) failure of the plaintiff to file proofs of loss as required by the terms of the pol- 
icy. The motion was overruled, and the defendant saved an exception. The con- 
sideration of the questions presented by this exception requires us to notice other 
provisions of the policy than those already referred to, namely: 

(a) “The description of the automobile insured, the facts with respect to the 
purchase of the same, * * * as set forth and contained in this policy, are state- 
ments of facts known to and warranted by the Assured to be true, and this policy 
is issued by the Company relying upon the truth thereof.” (b) “This entire policy 
shall be void if the Assured has concealed or misrepresented any material fact or 
circumstance concerning the insurance or the subject thereof.” (c) “This entire 
policy shall be void * * * if the interest of the Assured in the subject of this 
insurance be otherwise than unconditional and sole ownership.” 

[7, 8] Since the plaintiff's evidence tended to show that the Champlain Motor 
Company was, in fact, the owner of the only mortgage on the truck at the time the 
policy was issued, the defendant was not entitled to have its motion granted on the 
ground first specified, unless it must be held as a matter of law that, irrespective of 
the fact that the encumbrancer named in the policy was the actual owner of the only 
outstanding claim on the property, the mere failure to accurately described the 
capacity in which it held that claim constituted a breach of the warranty. It must 
be admitted that, under the terms of the policy, statements therein relating to en- 
cumbrances amount to warranties; and that unless such statements are literally 
true the policy is void. May on Ins. 156; 14 R. C. L. p. 1027; 26 C. J. p. 158, and 
cases there collected. But no case has been called to our attention, and we doubt if 
one can be found, where a policy holder has been turned out of court because of a 
mere failure to use the proper technical designation of the claim owner. Had the 
statement read, Champlain Motor Company “holds mortgage” or “owns mortgage” 
or “assignee of mortgage” instead of “mortgagee,” there could not be the slightest 
doubt but that it met the legal requirement. While the Champlain Motor Company 
was not technically a mortgagee, if it actually owned the mortgage we think the 
representation meets the test recognized by the authorities. It fully apprised the 
insurer that the property was encumbered, who the encumbrancer was, and the na- 
ture of the claim. This was enough. 

[9] This disposes, too, of the second ground of the motion. Moreover on the 
issue or fraud and deceit, the materiality of the representations and the intent of 
the person making them are open questions, and, on the evidence were clearly for 
the jury. 

The third ground of the motion is considered in connection with an exception 
to the action of the court in submitting to the jury only the question of damages; 
and the fourth ground is disposed of by what has already been said concerning the 
necessity for filing proofs of loss under the statute. 
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Before the arguments were commenced, the court, apparently in the presence 
of the jury, said: 

“As the court looks at the case it is a question of damages only.” 

To this statement the defendant excepted, stating as its grounds: 

“There are questions relative to the mortgage, and relative to the ownership.” 

Later the court instructed the jury that the question of damages was the only 
one for their consideration. To this the defendant excepted, stating no additional 
grounds, “to protect us in our other exceptions that we have taken.” The defend- 
ant now claims that both the question of the ownership of the truck and the trans- 
fer of the mortgage should have been submitted to the jury. While its exceptions 
do not present as clearly as they might the question now urged by the defendant, in 
view of the fact that it had already raised the question of ownership of the truck 
by its motion for a verdict, we think that the court, and the opposing party, must 
have fairly understood that the question was saved by the exception; and we so 
treat it. 

[10, 11] The plaintiff testified in direct examination that he was engaged in the 
trucking business, and owned the truck in question; that he and his father purchased 
it together; that his father was a junk dealer, and did not run the truck, or know 
how to, and in May before the policy was issued gave the plaintiff his interest therein, 
and that it was registered in the state automobile department in his (plaintiff’s) 
name, and no testimony to the contrary was offered. There was also evidence tend- 
ing to show that the truck was worth approximately $1,600 at the time of the fire. 
The defendant insists that the evidence standing thus made a case for the jury on 
the question of plaintiff’s sole ownership, and in support of its claim urges that, the 
previous ownership of the property having been shown to be in the plaintiff and 
his father, the presumption that it continued in both must be weighed in its favor. 
This depends upon whether this presumption has the force of evidence, or belongs 
to the class characterized by Judge Haselton in Sheldon v. Wright, 80 Vt. 298, 320, 
67 Atl. 807, as “locative,” its office being performed when it fixed upon the respective 
parties their appropriate duties. Mr. Thayer, in his Preliminary Treatise on Evi- 
dence, p. 34, says: 

“Presumptions are not in themselves either argument or evidence, although for 
the time being they accomplish the result of both.” 

To the same effect is 1 Jones on Evidence p. 58. Nevertheless certain presump- 
tions are generally recognized as having evidentiary force. The presumption of 
innocence is generally the force of evidence, although in actions of fraud this 
presumption, alone, does not necessarily take the case to the jury. Spaulding et al. 
v. Mutual Life Ins. Co. of N. Y., 94 Vt. 42, 57, 109 Atl. 22. So, too, in this state, 
the presumption of undue influence where a ward made a will in favor of his guard- 
ian was held to be evidence for the contestants in the Cowdry Will Case, 77 Vt. 359, 
60 Atl. 141, 3 Ann. Cas. 70; and other instances are to be found where certain pre- 
sumptions are given the dignity of evidence. But a majority of the so-called pre- 
sumptions stand like the illustrations referred to by the court in Sheldon v. Wright, 
supra, when it said: 

“It may be well enough to designate as presumptions the rules which impose the 
burden of proof upon the defendant with respect to such matters as have been ref- 
erred to in the foregoing illustrations, but it is considered that as presumptions they 
are dry ones having only a technical existence, created for the purpose of temporary 
convenience only, and barren of all probative character when the case goes to the 
jury on conflicting evidence.” 

This is clearly pointed out in Rutland Ry., L. & P. Co. v. Williams et al., 90 
Vt. 276, 281, 98 Atl. 85. The presumption of continued ownership, ordinarily, at 
least, exists for temporary convenience only, namely, to fixing upon the respective 
parties their duty as to the order of proof, and has no probative value when evi- 
dence, conflicting or otherwise, is adduced. Such is its effect in the instant case. 

While the circumstances attending the claimed transfer of title to property may, 
undoubtedly, be such as to require the submission of that issue to the jury even in 
the absence of opposing proof, such is not the situation in the case before us. 
Whether the defendant's exception was sufficient to save the question of its right to 
go to the jury on the question of the transfer of the mortgage is doubtful, but 
what is said concerning the last exceptions shows that it is without merit. 

Judgment affirmed. 


Northwestern Nat. Ins. Co. v. Cohen. 


NORTHWESTERN NAT. INS. CO. er at. v. COHEN. 
(Supreme Court of Appeals of Virginia. Jan. 17, 1924.) 
121 Southeastern Reporter, 507. 


1. INSURANCE—EVIDENCE HELD TO WARRANT FINDING PLAIN- 
TIFF’S HUSBAND SIGNED RELEASE NOT KNOWING IT WAS SUCH, 
AND BECAUSE OF MISREPRESENTATION OF AGENT. 

In action against insurance companies for damages to car stolen, evidence held 
sufficient to warrant finding that plaintiff's husband, who acted for her, signed a 
release to the defendants without reading it, and relying implicitly upon the agent’s 
representation that it did not affect his right to look to the defendants if the theft 
resulted in a loss to him. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2. INSURANCE—COMPLIANCE WITH REQUEST TO STOP SEARCH FOR 
CAR SUFFICIENT CONSIDERATION FOR RELEASE OF INSURER. 
A release to an automobile insurer was supported by sufficient consideration 
where executed upon condition that insurer would stop its search for the stolen car; 
it appearing that a third party told insured that his son had taken the automobile, 
and that he would see that it was returned or paid for. 
(For other cases, see Insurance. Dec. Dig. § 603.) 


3. INSURANCE—WHETHER NOTICE OF THEFT OF CAR WAS SUFFI- 

CIENTLY PROMPT HELI) FOR JURY. 

Where disappearance of car was discovered by insured’s agent about 8:30 Sat- 
urday night, and he did not report its theft until Monday morning, whether there 
was a compliance with conditions of policy to “forthwith give notice in writing to 
the company or its authorized agent who issued the policy” held properly submitted 
to the jury under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE—NOTICE; GIVING NOTICE OF THEFT OF AUTOMO- 

BILE “FORTHWITH” CONSTRUED; WHEN NOTICE WITHIN TIME 

IS QUESTION FOR JURY STATED. 

The term “forthwith” in an automobile theft policy, providing that, in event of 
loss, assured shall forthwith give notice thereof in writing, does not mean instantly, 
but within a reasonable time, and, unless the lapse of time is so long as to be obvi- 
ously a noncompliance with the contract, then the question of whether the notice 
was given within a reasonable time, is for the jury. 

(For other cases, see Insurance, Dec. Dig. §§ 539[4], 668[14].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Forthwith.) 


Error to Circuit Court of City of Norfolk. 
Action by Jennie Cohen against the Northwestern National Insurance Company 
and another. Judgment for plaintiff, and defendants bring error. Affirmed. 


R. H. Mann, of Petersburg, for plaintiffs in error. 
Herman A. Sacks, of Norfolk, for defendant in error. 


Ketty, P. Mrs. Jennie Cohen obtained from the Northwestern National In- 
surance Company a policy insuring her automobile against loss or damage resulting 
from theft. This policy was subsequently assumed by the North River Insurance 
Company. The automobile was stolen, but afterwards found and restored to Mrs 
Cohen in a greatly damaged condition. She then brought this action against both 
companies to recover the loss. There was a verdict and judgment below in her favor 

The facts, so far as they need be stated, will appear in connection with the three 
several assignments of error. Two of these assignments involve questions so vitally 
affecting the final result that if either should be sustained it would end the case here 
in favor of the defendants, while the third relates to the instructions, and if upheld 
would result in a new trial. 

1. Mrs. Cohen from the beginning to the end of the matter acted solely through 
the agency of her husband, Max Cohen. The policy was issued June 12, 1920, and 
the car was stolen March 12, 1921. On March 25, 1921, Max Cohen signed a release 
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which was introduced in evidence, and which, if valid, relieved the defendants of all 
liability. That release was as follows: 

“I, Mrs. Jennie Cohen, do hereby release the Northwestern National Insurance 
Company of all liability under their policy 50717, covering $1,500, fifteen hundred 
dollars, on my Elcar touring car, No. 26000, reported stolen under date of 12th day 
of March, 1921, and that I will make no claim against them of any kind under this 
policy. “Mrs. Jennie Cohen, by Max Cohen.” 


[1] Mrs. Cohen denied the validity of this release on two grounds: First, 
want of consideration; and second, fraud in its procurement. The release, not being 
under seal, required the support of a valuable consideration. Ferries Co. v. Brown, 
121 Va. 17, 92 S. E. 813. 

The evidence relied upon to show a consideration was that Max Cohen, at the 
request of a Mr. Gregory, who said his son had taken the automobile, and who 
promised to see that it was returned or paid for, asked the police department and 
the insurance company to desist from any further search. As to these facts there 
is no substantial conflict in the testimony. Witnesses for the defendants further 
testified that Cohen was required to sign the release as the condition upon which 
they would comply with his request to stop the search; that he read the release and 
signed it with full knowledge of its purport and of the consideration for which it 
was given; and that the police were accordingly withdawn and further steps for 
the recovery of the car abandoned by the defendants. But Cohen denied that the 
release was explained to him, or that he knew the contents of the paper which he 
signed; and his testimony is further to the effect that in a few days after he notified 
the insurance company and the police in accordance with Gregory's request the agent 
of the defendants inquired whether he had located the automobile, and he replied in 
the negative; that then, on the next day after such inquiry, the agent, brought the 
paper and he signed it under the following circumstances: 

“He came in with that paper to be signed. I said, ‘What is that?’ and he said, 
‘This is a paper I have got to file and report to the insurance people;’ and I said, 
‘I will sign it, but in case I don’t receive the automobile, what am I going to do- 
and he said, ‘That is all right; leave it to me, and I will attend to everything. I 
will see that everything will be attended to right and you will be treated right.’ I 
said, ‘Mr. Arnheim, I will take your word for it; I have got confidence in you and 
your people, and if you think it will be best;’ and so I did sign it, but I didn’t know 
whether it released it or not, or what.” (Arnheim was the agent who wrote the 
policy. ) 

[2-4] Cohen further testified that he would not have signed the paper if he 
had known that it was a release. His evidence, as a whole, which was credited by 
the jury as shown by their verdict, was entirely sufficient to warrant the conclusion 
that he signed the release without reading it, and relying implicitly upon the agent’s 
representation that it did not affect his right to look to the defendants if the theft 
resulted in a loss to him. 

“Tt is true that evidence of fraud and imposition in cases of this character must 
be clear and convincing. It does not follow, however, that the court can fairly take 
the question from the jury merely because the court, upon the facts proven, would 
have reached the conclusion that the release was valid. This can only be done 
where the evidence is clearly insufficient to support a different conclusion.” Flowers 
v. Virginian Ry. Co., 135 Va. 367. 3&2, 116 S. E. 672, 677. 

It seems clear that the questions of fraud and consideration with respect to the 
release in this case are so interrelated as not to be susceptible of separation. The 
consideration was shown unless the release was procured by fraud, but such con- 
sideration depended upon Cohen’s understanding that the purpose of the paper was 
to induce the defendants to desist from further search for the automobile. The 
court instructed the jury, at the request of the plaintiff, that if the release was ob- 
tained by fraud or misrepresentation, or was without consideration, then it was not 
binding on her, and further instrtrcted them, at the request of the defendants, that, 
if the release was executed without any fraud or misrepresentation, “in considera- 
tion that defendants’ agent would notify detectives not to take any further steps for 
the recovery of the automobile, and the defendants’ agents did so notify the detec- 
tives not to take any further steps for the recovery of the automobile, such release 
is valid and binding on the plaintiff, and she cannot recover in this action.” 
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These instructions were clear and explicit, and the jury could not, under the 
evidence, have found for the plaintiff unless they believed that the release was with- 
out consideration because procured by fraudulent representations which misled the 
plaintiff’s agent as to its purport and purpose. 

[5] 2. It is assigned as error that the court refused to set aside the verdict be- 
cause the plaintiff failed to give sufficiently prompt notice of the loss of the car. 

One of the conditions of the policy required the plaintiff to “forthwith give no- 
tice in writing to the company or the authorized agent who issued the policy.” 

The disappearance of the car was discovered by Max Cohen about half-past 8 
or 9 o’clock on Saturday night. Cohen tried to locate the car that night. In this. 
connection he was asked the following questions and gave the following answers: 

“Q. What did you do then? 

“A. I looked around, sir, then. I thought probably somebody had pushed it 
away, and I looked around and could not find it, and I went home and told my wife 
about it, and it was Saturday night, and I could not do anything, and Sunday morn- 
ing I went to the office. and Mr. Arnheim was closed, and I could not do nothing 
until Monday morning. 

Q. Did Mr. Arnheim have a telephone? 
~ ore 

Q. Did Mr. Arnheim have a telephone? 

. I didn’t call him up. * * * 

Q. All day Sunday what did you do? 

“A. I didn’t know what to do. Just as I made the statement before, it was my 
first experience, and I didn’t know whether I should run to Mr. Arnheim, call him 
up and tell him, or what to do. I didn’t know, and I waited until the first thing 
Monday morning. The first thing Monday morning I went to his office and said, 
‘Mr. Arnheim, so and so has happened;’ and he said, ‘Why did you not report it to 
me right away;’ and I said, ‘I didn’t know where to locate you, and your office was 
closed ;’ and he said, ‘All right; go ahead and report it to the police authorities ;’ 
and so I did. 

“Q. Now, he said, ‘Why did you not let me know earlier ?’ 

“A. What? 

“Q. He asked you why you did not let him know earlier? 

“A. He said, ‘Why did you not report it to me right away;’ and I said, ‘I didn’t 
know where to locate you and your office was closed.’” 

At'the request of the defendants the court gave the following instruction: 

“The jury are instructed that one of the provisions of the policy sued on is that 
‘in the event of loss or damage the assured shall forthwith give notice thereof in 
writing to the company, or the authorized agent who issued the policy. And al- 
though the jury may believe from the evidence that the plaintiff’s automobile was 
stolen, yet, if they further believe from the evidence that such theft occurred on the 
afternoon or evening of March 12, 192), and the plaintiff did not notify the said 
company or its agents until the morning of March 14, 1921, and that she could rea- 
sonably have given notice of the loss earlier, and that the delay in giving notice of 
such loss was material, the plaintiff cannot recover in this action, and the jury will 
find for the defendants.” 

[6] This instruction was correct in form, and the evidence was such as to make 
it proper for the court to allow the jury to say whether ,the notice was sufficiently 
prompt to constitute a reasonable compliance with the condition of the policy. We 
approve, as substantially applicable to this case, the following statement of the law 
on this subject, found in a note to 19 A. L. R. p. 174: 

“A provision in an automobile theft policy that in the event of loss the assured 
‘shall forthwith give notice thereof in writing’ is not unreasonable, in view of the 
fact that the insurer may desire to investigate the circumstances attending the loss 
or damage and take steps to repair the machine or recover it. The word ‘forthwith,’ 
as used in such a policy, does not mean instantly, but within a reasonable time, and. 
unless the lapse of time is so long as to be obviously a noncompliance with the con- 
tract, the question whether the notice was given within a reasonable time is for the 
jury, and it cannot be said as a matter of law that notice of the theft of the insured 
car was not given within a reasonable time, where written notice was given within 
four days from the time the machine was stolen, and received by the company within | 
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five days”—citing Falls City Plumbing Supply Co. v. Potomac Insurance Co., 193 
Ky. 734, 237 S. W. 376. 

[7] 3. The third and last assignment of error calls in question the two instruc- 
tions A and B given for the plaintiff. 

Complaint is made of instruction A because it directed a verdict for the plain- 
tiff without making any reference to the defense based on the alleged failure to give 
as prompt notice of the theft as the policy required. The instruction would have 
been clearly free from any criticism if it had referred to that défense, and it is 
equally clear that the lack of such reference rendered it defective, but we are of 
opinion that the error was rendered harmless by defendants’ instruction 3, herein- 
before quoted in full. The case in that respect is ruled by the principles which we 
applied in Va. Ry. & P. Co. v. Smith & Hicks, 129 Va. 269, 277, 105 S. E. 532, 535, 
wherein we said: 

“There is reversible error in any case where the evidence is sufficient to war- 
rant a verdict for either side, and where the instructions which have been duly ob- 
jected to are in such irreconcilable conflict upon vital points as to be liable to mis- 
lead the jury. But it is quite possible to apply the rule unreasonably. We are in- 
clined to think it may have been so applied in some of the antecedent Virginia cases, 
and we feel that it would be so applied in this case if we held the instruction in 
question sufficiently faulty to constitute reversible error. * * * The revisors, in 
section 6331 of the Code of 1919, in keeping with the modern trend of legislative and 
judicial policy, added a new clause to the,old section (Code 1887, § 3449); and the 
statute now provides that—‘no judgment or decree shall be reversed * * * for 
any error committed on the trial where it plainly appears from the record and from 
the evidence given at the trial that the parties have had a fair trial on the merits 
and substantial justice has been done.’ It is our purpose to vitalize this provision 
in its application and administration. Of course, there will always be room for 
doubt as to whether the right result has been reached when the evidence has been 
in serious conflict; but in causes triable and tried by juries ‘substantial justice’ in a 
legal sense has been attained when litigants have had one fair trial on the merits, 
and although instruction No. 3 [in the instant case instruction A.] was open to the 
criticism which we have discussed, it could not have reasonably misled the jury, and 
we hold that the error does not warranty a reversal.” 

Instruction B was as follows: 

“The court instructs the jury that if you believe that the release was obtained 
by the defendant from the plaintiff by fraud, or misrepresentation, or without con- 
sideration, then it is not binding on her.” 

It is insisted that this instruction was erroneous “for the reason that there was 
no evidence of fraud or misrepresentation in the obtaining of the release and that 
the evidence conclusively established that there was a consideration.” It follows, 
however, from what has been said in the discussion of the first assignment of error, 
that this objection to the instruction is not sound. 

We find no error in the judgment complained of, and it is affirmed. 

Affirmed. 
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SURETY. 


FIDELITY & CASUALTY CO. OF NEW YORK v. WALKER. (No. 10780.) 
(Supreme Court of Colorado. Jan. 7, 1924.) 
223 Pacific Reporter, 749. 


. Sa eee BOND HELD DELIVERED AND AC- 

CE ; . 

Where depository of county funds sent county treasurer a depository bond 
with the request that such bond should take the place of bond previously furnished 
with other surety, and the treasurer executed and placed other bond on his desk, 
with the intention of returning it to the depository when he should next make a de- 
posit, there was a delivery and acceptance of the bond. 

(For other cases, see Depositaries, Dec. Dig. § 7.) : 
2. DEPOSITARIES — SURETY HELD TO HAVE RATIFIED BOND BY 

PARTIAL PAYMENT OF LOSS. 

Depository’s surety, by partial payment of county’s loss with knowledge as to 
circumstances of the delivery and acceptance of the bond by the county treasurer, 
ratified the execution, delivery, and acceptance of the bond. 

(For other cases, see Depositaries, Dec. Dig. § 7.) 


Department 2. 

Error to District Court, Crowley County; J. A. Park, Judge. 

Action by George A. Walker against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant brings error, and applies for super- 
sedeas. Supersedeas denied, and judgment affirmed. 


W. D. Wright and W. D. Wright, Jr., both of Denver, for plaintiff in error. 
Mast & Meikle, of Ordway, for defendant in error. 


Wuitrorp, J. This is an action brought by the defendant in error, as county 
treasurer of Crowley county, against the Fidelity & Casualty Company, as surety 
on the depository bond of the Citizens’ State Bank of Ordway, indemnifying the 
treasurer against loss of county funds kept in that bank by him. The trial was to 
the court, and the plaintiff had judgment. The defendant sued out this writ of er- 
ror, and the case is before us on an application for a supersedeas, with a request 
from both parties that the case-be finally determined on this application. 

It appears that the Citizens’ State Bank furnished Walker, the county treas- 
urer, with two depository bonds, one for $15,000, the other for $10,000, with the 
United States Fidelity & Guaranty Company as surety. Subsequently, on October 
7, 1921, the treasurer received deuegh the mail a depository bond for $10,000, 
signed by the Citizens’ State Bank, as principal, and the plaintiff in error as surety, 
with a letter of inclosure from the president of the bank stating that— 

“This bond we wish to take the place of bond which you have in the same 
amount given by the U. S. Fidelity & Guaranty Company.” 

The treasurer examined the bond so received from the bank, found that it 
was properly executed, and then got the bond for a like amount of the United States 
Fidelity & Guaranty Company and placed it on his desk, with the intention of re- 
turning it to the bank when he should next make a deposit, but did not make a de- 
posit that day, and did not return the bond. The bank did not open the next day, 
and passed into the possession of the state bank commissioner for insolvency. Sixty 
days thereafter the plaintiff in error paid the treasurer two-sevenths of his loss 
and took an assignment from him to the extent of such payment, and thereafter 
received and retained dividends based thereon from the bank commissioner. The 
present suit was for the unpaid balance of the bond. 

The defense was nondelivery of the bond and fraud and misrepresentation of 
the United States Fidelity & Guaranty Company in procuring the execution of the 
bond with knowledge on the part of the treasurer as to the fraudulent transaction. 

{1, 2] The court found against the plaintiff in error, and the findings are 
abundantly sustained by the evidence. There is not a scintilla of evidence in the 
record that the treasurer had any information, or that he entertained any suspicion, 
that the bank was not absolutely solvent. The record shows a delivery and accept- 
ance of the bond. The plaintiff in error was notified on the day the bank failed, and 
it was then fully informed as to the three bonds, and as to the circumstances of 
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the delivery and acceptance of its bond, and 60 days thereafter, with the knowledge 
of these facts, it paid the treasurer $6,513.88. The partial payment under such cir- 
cumstances was a ratification of the execution, delivery, and acceptance of the bond. 

The court expressly found from the evidence: 

“That the defendant ratified and confirmed the delivery of said bond after 
knowledge of all the facts by accepting and retaining the premium on said bond, 
and by making partial payment on the same, and that therefore the defendant can- 
not now be heard to complain that there was no proper delivery of said bond.” 

We find no error in the record. 

Supersedeas is denied, and the judgment affirmed. 

Teller, C. J., and Denison, J., concur. 


—_ - oo 

PIERSON v. REPUBLIC CASUALTY CO. (No. 11653.) 

(Appellate Court of Indiana, Division No. 25. Feb. 21, 1924.) 
142 Northeastern Reporter, 722. 


APPEAL AND ERROR — SUPERSEDEAS BOND ACCEPTED BY SU- 
PREME COURT, WHEN IT HAD NO JURISDICTION, VOID, AND 
SURETIES NOT LIABLE THEREON. 

Where a bond is taken by a court acting under statutory authority, the instru- 
ment taken must be authorized by statute, or it will be void, so that, where the Su- 
preme Court, on an appeal from an order appointing a receiver, granted a writ of 
supersedeas on the appeal bond being filed, when it had no jurisdiction to do so by 
reason of the appeal not having been taken in the time limited by Burns’ Ann. St. 
1914, § 1289, the bond was void, and the sureties thereon were not liable. 

(F or other cases, see Appeal and Error, Dec. Dig. § 1226.) 


Appeal from Superior Court, Marion County; Solon Carter, Special Judge. 

Action by Edward E. Pierson, Receiver of the Standard Electric Manufactur- 
ing Company, against the Republic Casualty Company. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

Watson & Esarey and Joseph Collier, all of Indianapolis, for appellant. 

Chas. E. Henderson, of Indianapolis, for appellee. 


NicHoLs, J. Action by appellant to recover from appellee damages sustained 
by reason of the breach of an alleged appeal bond, upon which appellee was surety. 
The error relied upon for reversal is the action of the court in overruling appel- 
lant’s motion for a new trial, which presents that the decision of the court is not 
sustained by sufficient evidence, and that it is contrary to law. 

The facts in this case, so far as involved in this decision, were agreed upon, and, 
briefly stated, are as follows: 

In a certain case pending in the Marion superior court, entitled Roy Tuttle v. 
Standard Electric Company, Ed. W. Pierson was appointed as receiver, the said 
receiver being appellant herein. On June 26, 1918, the court made an order in said 
cause directing the receiver to sell and dispose of certain property of the corpora- 
tion, and thereupon the receiver fixed July 15, 1918, as the date of the sale of such 
property, and gave notice accordingly. The sale, however, was not had by reasom 
of a supersedeas writ issued by the Supreme Court of Indiana in an appeal from the 
said order appointing the receiver in said cause, said appeal being by the Standard 
Electric Manufacturing Company. Supersedeas bond in said cause, being the bond 
here involved, was filed with the clerk of the Supreme Court. The transcript of the 
proceedings appealed from was filed in the Supreme Court July 12, 1918, by which 
transcript it appears that the question of the appointment of the receiver was sub- 
mitted to the court for trial January 29, 1918, at which time the said receiver, who 
had theretofore been appointed without notice, was continued as such. On Febru- 
ary 7, 1918, the defendant therein, being appellant in the case as appealed, filed a 
motion to set aside and vacate the judgment appointing a receiver, which motion was 
overruled on February 23, 1918, and thereupon said defendant, appellant in said ap- 
peal, filed a motion for a new trial, which was overruled May 31, 1918. After said 
transcript was filed with the clerk of the Supreme Court, said Standard Electric 
Manufacturing Company moved the Supreme Court to issuance of a supersedeas 
writ, and in pursuance thereof one of the judges of said court did order the issu- 
ance of said writ, which was done by the clerk accordingly. The said clerk of the 
Supreme Court fixed the amount of the bond required at $1,000, and thereupon the 
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Standard Electric Manufacturing Company, as principal, and appellee herein, as 
surety, executed and delivered to the clerk of the Supreme Court the bond declared 
upon in this case. The contemplated sale of the property was not made on July 15, 
1918, and there was no attempt to make the same until after the denial of the peti- 
tion to transfer the case to the Supreme Court from the appellate court, to which 
the case had been theretofore transferred from the Supreme Court. By the decision of 
the appellate court as reported in 74 Ind. App. 559, 126 N. E. 438, the appeal was dis- 
missed for want of jurisdiction; it appearing by the record that the same had not been 
taken within 10 days from the date of the appointment of the receiver. On February 
2, 1921, the property involved was sold for $16,000. It appears by the evidence intro- 
duced that at the time of the proposed sale it was of the value of $40,000 or $45,- 
000. This action upon the supersedeas bond was for damages because of the de- 
preciation in the value of the property during the pendency of the said appeal. It is 
admitted by the parties hereto that the said appeal was controlled by section 1289, 
Burns’ R. S. 1914. That section provides that, in all cases in which a receiver may 
be appointed or refused, the party aggrieved may, within 10 days thereafter, ap- 
peal from the decision of the court to the Supreme Court without awaiting for the 
final determination of such case, and, in cases where a receiver shall be or has been 
appointed, upon the appellant filing an appeal bond with sufficient surety, in such 
sum.as may have been required of such receiver, conditioned for the due prosecu- 
tion of such appeal, and the payment of all costs and damages that may accrue to 
any officer or person by reason thereof, the authority of such receiver may be sus- 
pended until the final determination of such appeal. 

A number of questions are presented by appellant and by appellee, but as we 
view this case we need to consider but one. It will be observed that the statute 
which is controlling in this case, as above set out, gives the right of appeal from the 
appointment of a receiver only in the event that the same is taken within the 10 days 
after the appointment. But such appeal was not taken within 10 days after the ap- 
pointment of the receiver, and this court in said case of Standard Electric Manu- 
facturing Company v. Tuttle, supra, so held, and that appeal was dismissed for the 
reason that the appellate court was without jurisdiction as no appeal was perfected 
within 10 days after the appointment of the receiver. Of course, if for such reason 
this court had no jurisdiction of the cause, neither had the Supreme Court juris- 
diction at the time it granted the writ of supersedeas:. 

It is conceded that the decision of the appellate court in the appealed case above 
mentioned is the law of this case. If, at the time that the Supreme Court by one of 
its judges granted a writ of supersedeas, that court had no jurisdiction of the ap- 
peal, it then had no authority to grant the supersedeas. No doubt had that court’s 
attention been called to the situation and to the condition of the record, it would 
have denied the supersedeas writ and dismissed the appeal. 

In Henderson v. Halliday, 10 Ind. 24, the court says: 

“There is no assignment of errors. Hence we have no jurisdiction of the case. 
The assignment of errors is the cause of action in this court, and where none is 
filed there is nothing for the court, or any judge thereof, to act upon, even for the 
granting of a supersedeas. A supersedeas cannot be granted where there is no as- 
signment of errors.” 

We may add in harmony with the quotation, “because there is no jurisdiction.” 

In State v. Winninger, 81 Ind. 51, one of the questions presented was the au- 
thority of an officer to take'an appeal bond, and the court said: “It is well settled 
that a bond or recognizance taken by a court without jurisdiction, or an officer 
without authority, is utterly void,” citing among other authorities Sherry v. Fores- 
man, 6 Blackf. 56, where the court says: “There is no doubt that, if the court in 
which the bond was taken had no jurisdiction of the subject-matter, the bond would 
be void and the pleas on that ground good.” 

The bond in this case, being without authority of law, was void, and no action 
can be maintained on it. Caffrey v. Dudgeon, 38 Ind. 512, 10 Am. Rep. 126. 

It is the settled law of this state that, where a bond is taken by a court acting 
under statutory authority, the instrument taken must be authorized by statute or it 
will be void. Byers v. State, ex rel., 20 Ind: 47. The authorities upon which appel- 
lant relies pertaining to this question are not in point. In each of the cases cited 
the court, accepting or approving the bond, had jurisdiction of. the cause, while in 
the instant case the court granting the writ and in which the supersedeas bond was 
filed was without jurisdiction. 
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Having reached this conclusion, we do not need to consider other questions pre- 
sented. 


Judgment affirmed. 
a 


TOELLE v. NATIONAL SURETY CO. Er at. (No. 24961.) 
(Supreme Court of Kansas. Feb. 9, 1924.) 
223 Pacific Reporter, 256. 
(Syllabus by the Court.) 

1. ATTACHMENT — DEFENSE HELD WITHOUT MERIT IN ORIGINAL 
ACTION UNAVAILABLE IN ACTION ON BOND GIVEN TO DIS- 
CHARGE ATTACHMENT. 

In an action upon a bond given to secure the discharge of an attachment, the 
defense set forth in the original suit in which the bond was given that the defendant 
named in that action was not the owner of the attached property, nor the one re- 
sponsible for the claim sued on, is not available to the sureties after a judgment in 
the original action that the defense was without merit. 

(For other cases, see Attachment, Dec. Dig. § 345.) 

2. ATTACHMENT — ALLEGATION THAT ATTACHED PROPERTY RE- 
LEASED ON GIVING BOND SUFFICIENT AVERMENT OF RE- 
STORATION OF PROPERTY. 

An allegation that the attached property was released to the defendant upon the 
giving of the bond is a sufficient averment of the restoration of the property to the 
defendant which gave the bond as a substitute for the attached property. 

(For other cases, se Attachment, Dec. Dig. § 349.) 

3. NO SUBSTANTIAL DEFENSE PLEADED. 

Upon an examination of the pleadings, it is held that no substantial defense was 
pleaded by the sureties, and that the judgment on the pleadings was rightly ren- 
dered. 


Appeal from District Court, 'Wyandotte County; E. L. Fischer, Judge. 

Action by John Toelle, a minor, etc., against the National Surety Company. and 
others. From a judgment for plaintiff on the pleadings, defendants appeal. Af- 
firmed. 


A. J. Herrod and H. S. Roberts, both of Kansas City, Kan., and Frank M. 
. Lowe, of Kansas City, Mo., for appellants. 

J. H. Brady and T. F. Railsback, both of Kansas City, Kan. and J. Francis 
O'Sullivan, of Kansas City, Mo., for appellee. 


Jounston, C. J. This action was brought upon a bond given to procure the dis- 
solution of an attachment and the release of the attached property. The bond had 
been given in an action brought by John Toelle against the Sells-Floto Shows Com- 
pany, in which quite a number of elephants, camels, and other wild animals, valued 
at $25,000, had been attached. A bond in the penal sum of $50,000 was executed, 
and the attachment was dissolved. The following is a copy of the bond on which 
the release was secured: 

“Know all men by these presents that the defendant Sells-Floto Shows Com- 
pany, a corporation, as principal, and the National Surety Company, a corporation, 
as surety, is held and firmly bound to the plaintiff, John' Toelle, a minor, in the penal 
sum of fifty thousand dollars ($50,000.00), by the payment of which, well and truly 
to be made, we hereby bind ourselves and our executors and administrators firmly 
by these presents. 

“The condition of the above obligation is such that whereas, the above-named 
plaintiff filed a suit against the above-named defendant in the district court of 
Wyandotte county, Kansas, on the 14th day of August, 1920, in the sum of twenty- 
five thousand dollars ($25,000.00) and attached the circus and property in the name — 
of the defendant, alleging nonresidence of the defendant; and whereas, under the di- 
rection of the plaintiff the sheriff of Wyandotte county, Kansas, has attached cer- 
tain property in the hands of the above-named defendant, which was appraised at 
twenty-five thousand dollars ($25,000.00), and which property is released by the 
giving of this bond: 

“Now, therefore, if the above-named defendant, Sells-Floto Shows Company, a 
corporation, shall well and truly pay any judgment rendered in the above cause in 
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the above court, this obligation shall be null and void; otherwise, to remain in full 
force and effect. 

“In witness whereof, the parties hereto have affixed their signatures on this the 
16th day of August, 1920. Sells-Floto Shows Company, Principal, by F. H. Gentry. 
Agent, and Ira Burns, Attorney. A J. Herrod, National Surety Company, by O. 
L. Miller, Resident Vice President, O. L. Miller, and I. J. Talbott, Resident Asst. 
Secretary. I. J. Talbott. [Seal.]” 

In this action Toelle finally recovered a judgment against the Sells-Floto Shows 
Company for $11,046.90, and upon appeal to this court the judgment was affirmed. 
Toelle v. Sells-Floto Shows Co., 111 Kan. 562, 207 Pac. 849. 

In this action on the bond, plaintiff alleged that it had been signed by the de- 
fendant as surety to release and discharge the attachment lien, and upon the execu- 
tion thereof the lien was discharged and the property released. It was averred that 
the judgment rendered against the Sells-Floto Shows Company had not been paid, 
and therefore a cause of action accrued upon the bond. 

The National Surety Company answered, admitting the execution of the bond, 
but stated that the plaintiff and the sheriff had been notified that the property at- 
tached was not owned by Sells-Floto Shows Company, and was in fact the prop- 
erty of the Champion Shows Company, that they insisted that the bond should be 
executed as it was given, and that by reason of their unlawful and wanton acts and 
demands the defendant gave the bond, although it had no authority to give one for 
the Sells-Floto Shows Company, and that it was in fact given for and on behalf of 
the Champion Shows Company. In connection with these allegations, the Surety 
Company pleaded a general denial. 

In a separate defense A. J. Herrod admitted the signing and thé execution and 
delivery of the bond, and the discharge of the attachment upon its delivery; but 
he alleged that when he signed the bond he was not authorized to represent the Sells- 
Floto Shows Company or the National Surety Company. He alleged that he was 
acting as attorney for the Champion Shows Company, a fact well known to the plain- 
tiff and sheriff; that, notwithstanding they were so informed, they attached property 
which was owned by the Champion Shows Company, and illegally and wantonly 
insisted on the execution of the bond, and that the defendant Herrod should sign 
it, and that all was done in disregard of the rights of the Champion Shows Com- 
pany. Coupled with this defense was a general denial of the allegations of the pe- 
tition. On the theory that no valid defense had been pleaded, the plaintiff moved 
for judgment on the pleadings. This motion was sustained, and defendants appeal 
from the judgment rendered. 


[1] It is evident that the defendants sought to inject into the case the defense 
of the Sells-Floto Shows Company in the original case in which the attachment was 
issued, to the effect that the wrong party had been sued, one that was not liable to 
the plaintiff for the injury sustained. The separate answers of the defendants were 
filed before the question in the original action was finally determined, which ac- 
counts for the matters alleged in defense in this action. That issue, as we have seen, 
was tried to a conclusion, and it was held that the Sells-Floto Shows Company was 
operating the circus, and was liable for the injury inflicted upon the plaintiff. That 
company came into court, tendered a bond signed by the defendants in this action, in 
which they promised to pay any judgment rendered in the case, and through the 
bond given secured a release of the attached property. It is futile for the Surety 
Company to plead that it did not give a bond on behalf of the Sells-Floto Shows 
Company, where the recital of the bond which they executed is that it was the com- 
pany sued, and the one for which the bond was given. The facts set up by that 
company in its answer did not constitute a defense. As to the defendant Herrod, he 
answered, admitting the commencement of the action against the Sells-Floto Shows 
Company, the attachment of the property, the giving of the bond, that he signed 
the same, and that upon the giving of the bond the lien of the attachment was dis- 
charged and the property released. He stated that he did not represent the Sells- 
Floto Shows Company, but was an attorney of the Champion Shows Company; but 
he did not allege that he signed it either as attorney or agent of that company. That 
company was not a party to the attachment action and did not seek to intervene in 
the action. The Sells-Floto Shows Company was the only defendant named in that 
action, and as has been determined it was the proper party, and the one liable for 
the damages inflicted on plaintiff. The attachment was levied upon its property, 
whereupon it tendered the bond as principal, and Herrod signed his name to it, 
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wherein it was recited that the Sells-Floto Shows Company was the defendant in 
the action and the principal in the bond. His personal promise was that, if that com- 
did not pay any judgment that might be rendered in the action, he would pay it. 
As the principal was expressly named in the bond, he necessarily signed as surety. 
His allegation that the attached property was not owned by the company sued was a 
defense in that action, but is not available as a defense on the bond that was given. 
9 C. J. 85. He could not escape liability on the bond signed by him on account of 
an erroneous belief as to the party who owned or operated the circus. By the bond 
which he signed the property was released, and the liability attached when the judg- 
ment against his principal was rendered. 

[2, 3] It is said that the restoration of the property was not sufficiently pleaded, 
and that the omission is fatal to a recovery. The objection is technical and unsub- 
stantial. The defendant was asking for release of the property, and the bond was 
given to secure that release. It was alleged to have been released to the defendant, 
and the return of the sheriff was that it was released to the defendant upon the giv- 
ing of the bond. Some cases are cited that an averment of the restoration of the 
property is essential, but any language of that import is all that is necessary. The 
bond operated as a substitute for the property, and an allegation that it was re- 
leased to the defendant is deemed to be a sufficient averment of restoration. Wood- 
ward v. Witascheck, 38 Kan. 760, 17 Pac. 658; Stow v. Shay, 54 Kan. 574, 38 Pac. 
784. The statements and admissions in the pleadings left nothing substantial for 
trial, and, no defense being pleaded by the defendants, the court rightly rendered 
judgment for pleading. 

Judgment affirmed. 


All the Justices concurring. 
—__. a> —————__—__ 


GLOBE INDEMNITY CO. v. SYLVA TANNING CO. et at. (No. 545.) 
(Supreme Court of North Carolina. Feb. 20, 1924.) 
121 Southeastern Reporter, 468. 


1. PRINCIPAL AND SURETY—WHETHER EXECUTION OF BOND WAS 
INDUCED BY REPRESENTATION OR BY COLLATERAL CONTRACT 
HELD JURY QUESTION. 

In a suit to cancel a bond given to secure performance of a contract, held, that 
whether the bond was induced by the representation that obligee had advanced money 
to plaintiff’s principal or by the collateral contract between plaintiff and the principal 
requiring deposit with plaintiff was question for jury. 

(For other cases, see Principal and Surety, Dec. Dig. 49.) 

Appeal from Superior Court, Buncombe County; Lane, Judge. 

Action by the Globe Indemnity Company against the Sylva Tanning Company 
and others. Judgment for defendants, and plaintiff appeals. Affirmed. 

Civil action brought by plaintiff against defendants to rescind and cancel a sup- 
ply contract bond executed by the defendant Carolina Dray Company: (hereafter 
called dray company), as principal, and the plaintiff Globe Indemnity Company, a 
corporation (hereafter called indemnity company), as surety. Said bond was pay- 
able to the defendant Svlva Tanning Company, a corporation (hereafter called tan- 
ning company)., The defendant George V. Whitton was secretary and .treasurer 
and general manager of the defendant dray company, and had complete control and 
management of its business, and on behalf of the corporation signed the bond which 
this suit is brought to rescind and cancel. 

On the 11th day of November, 1920, the indemnity company made the usual 
bond in such cases to the tanning company, whereby it obligated itself as surety for 
the faithful performance by the dray company of its certain contract with the de- 
fendant tanning company; the obligation of the dray company under said contract, 
as recited in the bond, being: 

“Whereas, the principal has entered into a certain written contract bearing the 
date 4th day of November, A. D. 1920, with the obligee Sylva Tanning Company, 
Sylva, N. C., to deliver on board at cars at various shipping points on the Southern 
Railway, acid wood minimum carloads to average $500.00 worth a month and to 
be fulfilled in 13 months to the total of $6,500.00, which contract is hereby referred 
to for the purpose of explaining this obligation.” 
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The premium charged and received for the bond was $89.75. 

The dray company, on the 5th day of November, 1920, made an agreement with 
the tanning company. The following is recited in the agreement: 

“Witnesseth: That for and in consideration of the sum of $6,500.00 to us this 
day advanced by the Sylva Tanning Company, Inc., of Sylva, N. C., the receipt of 
which is hereby acknowledged, the same having been paid to the undersigned Caro- 
lina Dray Company, Inc., and for other valuable consideration herein mentioned we 
do hereby agree to sell, assign, set over and agree to deliver on board the cars to the 
Sylva Tanning Company, Inc., of Sylva, N. C., 900 cords of 160 cubic feet each of 
merchantable chestnut wood suitable for making extract for tanning purposes, same 
to comply with the specifications of the Sylva Tanning Company, a copy of which 
specifications is hereto attached and marked Exhibit A and made a part of this con- 
tract. Said wood to be delivered on board the cars in full minimum carloads at vari- 
ous stations on the Southern Railway lines in Western North Carolina, said woods 
to be delivered on board the cars, as above specified on or before Ist day of De- 
cember, 1921, the same to be delivered in equal monthly quantities of approximately 
50 cords per month for shipment to the Sylva Tanning Company, Sylva, N. C., or 
to such other points as they, their successors or assigns may herein direct, said wood 
to be cut and split according to the specifications hereinbefore referred to.” 

Paragraph 6 of the complaint alleges: 

“That as the plaintiff is informed and believes, the recital in the contract afore- 
said of the consideration of ‘the sum of $6,500 to us (Carolina Dray Company) this 
day advanced by the Sylva Tanning Company, of Sylva, N. C.’ was false to the 
knowledge of both parties to said contract, and was fraudulently introduced into 
said contract for the purpose and with the design of enabling the said Carolina Dray 
Company to overreach and defraud the plaintiff, the true facts in reference to said 
transaction being, as the plaintiff is informed and believes, as follows: [Which are 
set forth in detail.]” 

Paragraph 7 of the complaint alleges: 


“That as plaintiff is informed and believes, the defendant, Sylva Tanning Com- 
pany. did not, at or about the time of entering into the aforementioned contract or 
at any other time, advance to the defendant, Carolina Dray Company, or to any 
other person for it, the sum of $6,500 or any other sum whatsoever with reference 
to said contract or the subject-matter thereof; that the true consideration of said 
contract was not a present advancemeni, as therein recited, but was a pre-existing 
and overdue debt of $6,464.42, owing by said Carolina Dray Company or said Whit- 
ton to said Sylva Tanning Company, and arising out of antecedent transactions be- 
tween said parties.” 

Paragraph 10 of the complaint alleges: 

“That all and every of the false and fraudulent representations and pretenses 
hereinbefore alleged were knowingly and willfully made by the defendants Carolina 
Dray Company and George V.,Whitton with the calculated purpose and intention of 
deceiving and defrauding the plaintiff, and they did deceive and defraud the plain- 
tiff, and the plaintiff was thereby induced to accept and assume the risk and hazard 
of suretyship on the aforementioned bond; and the defendant, Sylva Tanning Com- 
pany, for its own advantage and gain, knowingly connived at and participated in all 
such the fraudulent conduct and intentions of its codefendants.” 

Before the contract of indemnity was signed the dray company, through its 
secretary and treasurer, George V. Whitton, was required to sign a supply contract 
application—usual form of such applications—giving financial statement of the dray 
company, showing in detail the assets and liabilities, the assets being $17,444 over 
the liabilities. In this signed statement was “Incumbrance on plant, $6,000; due on 
truck, $1,500.” The Globe Company made a collateral agreement (their form 309, 
receipt No. 651) with the dray company, with the usual provisions. The following 
is on the agreement: 

“Received from the depositor named in the within agreement $8,000 in stock of 
company and bona fide sale of 1,000,000 feet of lumber as collateral security sub- 
ject to all and singular the terms of the within agreement.” 

The collateral agreement says: 

“Whereas, in consideration of the deposit of collateral security described in the 
receipt hereto annexed the surety has executed or procured the execution of, or 
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may hereafter execute or procure the execution of, obligations of guaranty and 
suretyship on behalf of Sylva Tanning Company.” 

The tanning company, in compliance with the requirements of its bond with 
the indemnity company, gave the monthly notices of the dray company not fulfilling 
its contract. 

The tanning company, answering paragraph 6 of the compaint, says: 


“Answering paragraph 6 of plaintiff’s complaint, this defendant says that the 
consideration of $6,500 therein mentioned was for a good, sufficient and meritorious 
consideration, and is a true recital of the consideration passing from this defendant 
to the Carolina Dray Company, and this defendant emphatically denies that there 
was any fraud, deceit or any connivance on its part in any way whatsoever, and that 
it made no representations to the plaintiff, nor did it indorse any representations made 
by the Carolina Dray Company. 

“Further answering paragraph 6 this defendant says: That it had for some 
time been purchasing acid wood from the Carolina Dray Company, and that the 
Carolina Dray Company had received advancements from this defendant to pur- 
chase trucks, machines, and other equipment in carrying on their wood operations, 
and had secured this defendant by a bill of sale for certain wood and by chattel 
mortgages upon its trucks, drays, machines and other equipment, and that as a part 
of the consideration mentioned in said contract was the release of said mortgage 
herein referred to in order that the said Carolina Dray Company might be free from 
indebtedness so that it could raise sufficient funds upon which to operate this wood 
contract. All other allegations in paragraph 6 are not within the knowledge of this 
defendant, and it demands strict proof thereof.” 


Answering paragraph 7 of the complaint, the defendant tanning company says: 
“Answering paragraph 7 of plaintiff's complaint, this defendant, in consideration 
of the execution of the bond by the plaintiff, released and discharged its mortgage 
and lien against the property of the Carolina Dray Company which was equivalent to 
the advancement to it of the said $6,500, and that it released said property and 


allowed the Carolina Dray Company to use said machines, drays,” etc. 


Answering paragraph 10 of the complaint, the defendant tanning company says: 

“Answering paragraph 10 of plaintiff's complaint, this defendant does not know 
of the intentions of the Carolina Dray Company and George V. Whitton, and has 
no knowledge or information sufficient to form a belief as to any false representa- 
tions made by him, and demands strict proof thereof, but this defendant expressly 
denies every allegation and intimation that this defendant, Sylva Tanning Company, 
knowingly connived or engaged in any representations whatever, either false or true, 
made by the defendant Carolina Dray Company and George V. Whitton, and ex- 
pressly denies any knowledge of any representations made as set out in paragraph 
10.” 

The defendant tanning company, further answering, says: 

“The Carolina Dray Company, through George ‘V. Whitton, applied to this de- 
fendant with the request that they cancel the mortgage upon said property in order 
that they might operate on a more extensive scale, and as an inducement to this 
defendant to release and cancel said mortgage, the Carolina Dray Company entered 
into a contract with this defendant to deliver the quantities of wood, and as a guar- 
anty that it would deliver said wood therein specified tendered to this defendant the 
bond as set out, whereupon this defendant did release and cancel said mortgages 
above referred to, the aggregate amount of which was $6,500, and, as this defendant 
is informed and believes, said chattel mortgages were amply secured, and that the 
property described therein was worth considerably more than the indebtedness 
against said property.” 

The defendants Carolina Dray Company and George V. Whitton filed no an- 
swer to the complaint. 

The following judgment was rendered: 

“This cause coming on to be heard at the October term, 1922, of the superior 
court of Buncombe county, before his honor, Henry P. Lane, judge presiding, and 
a jury, and the same being heard, and the following issues having been submitted 
to the jury, to wit: 

“(1) Was the plainiff induced to execute the bond of November 11, 1920, by 
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reason of the false and fraudulent representations of the defendants Carolina Dray 
Company and George V. Whitton, as alleged in the complaint? 

“(2) Did the defendant Sylva Tanning Company have knowledge of and par- 
ticipate in such false and fraudulent representations, as alleged in the complaint? 

“(3) What damages, if any, is the plaintiff entitled to recover? 

“And the jury having answered the first of said issues ‘Yes,’ the second ‘No, 
and the third issues ‘Nothing,’ it is therefore, on motion, considered and adjudged 
by the court that the plaintiff take nothing by its said action against the defendant 
Sylva Tanning Company, and that the defendant Sylva Tanning Company be al- 
lowed to go without day and recover of the plaintiff its costs in this action incurred, 
to be taxed by the clerk. 

“And it is considered, adjudged, and decreed by the court that the bond executed 
by the plaintiff on the 11th day of November, 1920, and fully described in paragraph 
5 of the plaintiff's complaint, constitutes and is a valid and binding contract and 
obligation between the parties thereto.” 

The plaintiff tendered judgment, the material part of which is as follows: 

“Tt appearing to the court by the admissions in the answer of the defendant 
Sylva Tanning Company that the contract of the defendant Carolina Dray Com- 
pany with said defendant Sylva Tanning Company, recited in the bond set out in the 
pleadings for the purpose of explaining the obligation of said bond, was upon the 
consideration and to secure the payment of a pre-existing debt arising on former 
dealings between the said defendants, and that said contract was not upon the con- 
sideration of a present advancement, as recited in said contract.” 

The court refused to sign the judgment tendered, and plaintiff excepted. The 
court signed the judgment as set out in the record, and plaintiff excepted. The 
plaintiff assigned as error the refusal of the court below to sign the judgment ten- 
dered by plaintiff and signing the judgment tendered by the tanning company, and 
appealed to this court. 


Carter, Shuford & Hartshorn, of Asheville, and John L. Baker, of Newark, 
N. J., for appellant. 

J. Scroop Style, of Asheville, and Alley & Alley, of Waynesville, for appellee 
Sylva Tanning Co. 


CLarKsoNn, J. From the record in this case it apears that the issues submitted 
on the material allegations in the complaint and answer and unobjected to were as 
follows: ; 

“(1) Was the plaintiff induced to execute the bond of November 11, 1920, by 
reason of the false and fraudulent representations of the defendants Carolina Dray 
Company and George V. Whitton, as alleged in the complaint? To this issue the 
jury answered ‘Yes.’ 

“(2) Did the defendant Sylva Tanning Company have konwledge of and par- 
ticipate in such false and fraudulent representations, as alleged in the complaint? 
To this issue the jury answered ‘No.’” 

In the record there are no exceptions to the court’s charge, no prayer of the 
plaintiff for any instructions embodying its contention made here, but the only as- 
signment of error is to the tender of judgment by the plaintiff which the court be- 
low refused to sign, in which the following is recited: 

“That the contract of defendant Carolina Dray Company, with said defendant 
Sylva Tanning Company, recited in the bond set out in the pleadings for the pur- 
pose of explaining the obligation of said bond, was upon the consideration and to 
secure the payment of a pre-existing debt arising on former dealings between said 
defendants, and that said contract was not upon the consideration of a present ad- 
vancement, as recited in said contract.” 

The other assignment of error is to the judgment assigned. 

[1] The issues were duly submitted to the jury. The presumption 
of law from the record is that the court below charged the law correctly bear- 
ing on the evidence as testified to by the witnesses at the trial. The verdict of the 
jury found that the tanning company did not have any knowledge of and partici- 
pate in the false and fraudulent representations made by the Carolina Dray Com- 
pany and George V. Whitton. No exceptions were taken to anything during the 
entire course of the trial until after the verdict. 
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[2, 3] The law presumes that the procedure in the court below was regular. The 
court should, in its sound discretion and good sense, instruct the jury on all the 
issues presented by the pleadings and the evidence. Blake v. Smith, 163 N. C. 274, 
79 S. E. 596. 

[4, 5] If the plaintiff had any objections to the charge of the court on the 
contentions he should have called it to the attention ‘of the court. If he desired ad- 
ditional statements, he should have asked for them. He cannot remain silent, take 
the chance of winning a verdict, and object afterwards. He is too late. Silence 
seems to give consent. Sears v. Railroad, 178 N. C. 287, 100 S. E. 433. 

The plaintiff now contends, after the verdict: 

“The obligee [Sylva Tanning Company] admits that the consideration of the 
contract upon which the bond was written was not a present cash advance of $6,500, 
as recited in said contract, and as surety believed it to be, but was a pre-existing 
debt.” 

The record in the case also shows the collateral agreement made by the dray 
company with plaintiff that the written agreement states: 


“Whereas, in consideration of deposit of collateral described in the receipt hereto 
annexed, the surety has executed or procured the execution of, or may hereafter 
execute or procure the excution of ,obligation of guaranty and suretyship on behalf 
of Sylva Tanning Company.” 

On the collateral agreement is a receipt from the Dray Company, “8,000 in 
stock of company and bona fide sale of 1,000,000 feet of lumber.” The record also 
shows that the dray company was required to give a detailéd financial statement, 
and it had assets over capital stock of $17,444, and also reference statement to bank 
it did business with and manufacturer it did business with. 

The tanning company in its defense says: 

“The Carolina Dray Company, through George V. Whitton, applied to this 
defendant with the request that they cancel the mortgage upon said property in order 
that they might operate on a more extensive scale, and as an inducement to this 
defendant to release and cancel said mortgage the Carolina Dray Company entered 
into a contract with this defendant to deliver the quantities of wood, and as a guar- 
anty that it would deliver said wood therein specified tendered to this defendant 
the bond set out in the complaint, whereupon this defendant did release and cancel 
said mortgages above referred to, the aggregate amount of which was $6,500; and, 
as this defendant is informed and believes, said chattel mortgages were amply secured, 
and the property described therein was worth considerably more than the indebted- 
ness against said property.” 

When the bond of the plaintiff was given, the tanning company canceled mort- 
gages amounting to $6,500. The dray company defaulted on its contract with the 
tanning company, and it immediately notified plaintiff. The plaintiff waited some 
five months before bringing this action. These are succinctly the material facts. 

This is an action on the ground of fraud or deceit to cancel and rescind the sup- 
ply contract bond. 

Brown, J., in Pritchard v. Dailey, 168 N. C. 332, 84 S. E. 393, says: 


“The material elements of fraud, a commission of which will justify the court 
in setting aside a contract or other transaction, are well settled. First, there must be 
a misrepresentation or concealment; second, an intention to deceive, or negligence in 
uttering falsehoods with the intent to influence the action of others; third, the mis- 
representations must be calculated to deceive and must actually deceive; and, 
fourth, the party complaining must have actually relied upon the representations.” 
m i Lunn v. Shermer, 93 N. C. 169; Bank v. Yelverton, 185 N. C. 319 117 S. 

In Black v. Black, 110 N. C. 399, 14 S. E. 972, Hoke, J., when on the superior 
court bench, in a case of deceit, gave this charge: 


“That in order to maintain his action, it was necessary for plaintiff to establish 
that the mule was unsound; that defendant falsely and fraudulently asserted it to 
be sound, and that these false representations induced plaintiff to make the trade. If 
plaintiff was not, in fact, misled by defendant, but acted on his own judgdment in 
making the trade, they should find that he was not thereby induced to part with his 
property.” 
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Merrimon, C. J., in sustaining this charge, said: 

“This plainly implied that the plaintiff could not recover if he took the mule at 
his own risk, relied and acted upon his own judgment. The evidence was conflicting, 
presenting two distinct aspects of it—one favorable to the plaintiff; the other to 
the defendant. The court referred to it in detail, pointing out its bearing upon the 
several issues. The charge was intelligent, very fair, sufficiently specific, and full, 
and we are unable to discover any error that entitles the defendant to a new trial.” 

In State v. Moore, 111 N. C. 672, 16 S. E. 385, Avery, J., says: 

“As well in civil actions, brought to recover of another for losses incurred by 
false representations, as in criminal prosecutions founded upon the same species of 
fraud, the burden is on the actor or prosecutor to show, not only the false repre- 
sentation, but that a reasonable reliance upon its truth induced the plaintiff or prose- - 
cutor = part with his money or property, the only difference being as to the quantum 
of proof.” 

See, State v. Davis, 150 N. C. 853, 64 S. E. 498. 

Admitting that there was no cash advance of $6,500, but it was a pre-existing 
debt, did this false representation induce plaintiff to make the supply contract bond? 
Did plaintiff actually rely on the representations, or did it rely on the information 
it had obtained of the dray company’s financial statement—collateral, as its collateral 
agreement says, signed by it, “Whereas, in consideration of the deposit of collateral 
security in the receipt hereto annexed,” etc.; the collateral being $8,000 in stock of 
company and bona fide sale of 1,000,000 feet of lumber. This collateral may have 
turned out afterwards to be of small value. Was this not a question for the jury on 
all the evidence? We think it was. 

Nash, J., in Stafford v. Newsom, 31 N. C. 510, says: 


“The action for deceit rests in the intention with which a representation is made, 
or a fact not mentioned. It was not sufficient that the representation made should 
be calculated to mislead—for that may be done by the most honest communication— 
but the representation must be made with the intent to deceive. Moral turpitude is 
necessary to charge a defendant in an action for a deceit.” 

In Magee and others v. Manhattan Life Ins. Co., 92 U. S. 93, 23 L. Ed. 699, 
the facts are: 


“In a suit by a company organized under the laws of the state of New York 
against citizens of the state of Alabama, on a bond conditioned for the faithful per- 
formance of duty, and the payment of money received for it, executed by the agent 
of the company who transacted business as such in the city of Mobile, where he re- 
sided, and by them as his sureties, the latter pleaded that the company, as a condition 
upon which it would retain in its employment the agent then largely indebted to it, 
required such bond, and also his agreement to apply all his commissions thereafter 
earned to his former indebtedness to it; that the agreement was made, and the 
commissions were so applied; that the company knew that the agent had no prop- 
erty, and depended upon his future acquisitions for the support of himself and family; 
that the defendants were ignorant of such indebtedness and agreement; that, had 
they been informed thereof, they would not have executed the bond; that the agree- 
ment as to the commissions and its performance were a fraud on them; and that the 
bond as to them was thereby avoided.” 

Mr. Justice Swayne, on page 98, says: 

“A surety is ‘a favored debtor.’ His rights are zealously guarded both at law 
and in equity. The slightest fraud on the part of the creditor, touching the contract, 
annuls it. Any alteration after it is made, though beneficial to the surety, has the 
same effect. His contract exactly as made is the measure of his liability; and, if 
the case against him be not clearly within it, he is entitled to go acquit. Ludlow 
v. Symonds, 2 Caine’s Cas. 1; Miller v. Stewart, 9 Wheat. 681. But there is a duty 
incumbent on him. He must not rest supine, close his eyes, and fail to seek impor- 
tant information within his reach. If he does this, and a loss occurs, he cannot, 
in the absence of fraud on the part of the creditor, set up as a defense facts then 
first learned which he ought to have known and considered before entering into the 
contract. Kerr on Fraud and Mistake, 96.” 

The many cases cited in the briefs of counsel on both sides have been carefully 
considered. We cannot sustain plaintiff’s assignments of error. We think the court 
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below was correct in the judgment rendered. The question was one of fact for the 
jury. : 
From the record we can find no prejudicial or reversible error. 


No error. 
~~ awn 


SOUTHERN SURETY CO. v. RUARK. (No. 14252.) 
(Supreme Court of Oklahoma. Sept. 18, 1923. Rehearing Denied Feb. 26, 1924.) 
223 Pacific Reporter, 622. 


(Syllabus by the Court.) 

1. DEPOSITARIES — ISSUANCE OF INTERESTBEARING CERTIFICATE 
DOES NOT DEPRIVE DEPOSIT OF ITS CHARACTER. : 
Where money is placed on deposit in a bank and afterwards an interest-bearing 

certificate of deposit is issued for same, or any part thereof, the issuance of the certi- 

ficate of deposit does not constitute a loan, nor deprive the deposit of its character 
as such. 
(For other cases, see Depositaries, Dec. Dig. § 13.) 


2. DEPOSITARIES — SCOPE OF INDEMNITY BOND TO SECURE DE- 

POSITS STATED. 

A surety on indemnity bond given to secure deposits will cover deposits for 
which interest-bearing certificate of deposit has been issued, and will cover deposits 
in the depository, whether made before or after the execution of a bond. 

(For other cases, see Depositaries, Dec. Dig. § 1 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Ottawa County; S. C. Fullerton, Judge. 

Suit by James Ruark against the Southern Surety Company. From a judgment 
for plaintiff, defendant appeals. Affirmed 

Owen & Davis, of Joplin, Mo., for plaintiff in error. 

Frank Nesbitt, of Miami, for defendant in error. 

Jones, C. This suit was instituted on March 14, 1921, by James Ruark, defend- 
ant in error, against Southern Surety Company, plaintiff in error, in the district 
court of Ottawa county, to recover the sum of $1,983.43, alleged to be due plaintiff, 
Ruark, from the Picher National Bank of Picher, Okl., at the time of its failure, 
July 10, 1920. 

The suit is based upon a surety bond written by defendant, Southern Surety 
Company, as surety, for the Picher National Bank, as principal, to indemnify the 
plaintiff, Ruark, against any and all losses that he might sustain by reason of de- 
positing money in said bank, in case of failure or default in the payment of deposit. 
The bond was given on March 15, 1920, the material parts of which are as follows: 

“The above-named bank has been designated as a depository of the funds be- 
longing to the obligee: 

“Now therefore, the condition of the above obligation is such that if the said 
principal shall during the term beginning at 9:00 o’clock a. m. on the 15th day of 
March, 1920, and ending with the close of banking hours on the 15th day of March, 
1921, well and faithfully perform the trust reposed in it by such designation, either 
on legal order or on check or draft of the obligee, and shall well and truly indem- 
nify the said obligee, from any and all losses which he may suffer or sustain during 
the period aforesaid as such depository as aforesaid, then this obligation to be void,” 
etc. 

The defendant answered by a general denial, and further answering denies that 
plaintiff had the amount sued for on deposit in said bank at the time of its failure, 
, and further states that prior to the giving of the bond sued on by plaintiff he gave a 
pe ae said bank for $1,000, for which he received a certificate of deposit, which is 
as follows: 

“Certificate of Deposit. Not subject to check. The Picher National Bank, 
Picher, Okl. No. 127. 3/10/1920. James Ruark has deposited in this bank of $1,- 
000.00, one thousand dollars, payable to the order of himself in current funds on the 
return of this certificate properly indorsed 6 months after date with interest at 4 
ee per annum. W. B. Smith, Cashier. - No interest after 6 months. Int. 

And avers that it is not liable for the amount invested in certificate of deposit, 
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and further avers that if the plaintiff had any sum of money on deposit in said bank, 
that same was deposited therein prior to the time of the execution of said bond, and 
and for that reason it is not liable. 

The cause was tried to a jury in the district court on October 20, 1922, and on 
ee of plaintiff the court directed the jury to return the following verdict for the 
*plaintifi : 

“State of Oklahoma, County of Ottawa. In the District Court. James Ruark, 
Plaintiff, v. Southern Surety Company, Defendant, No. 4635. We, the jury, im- 
paneled and sworn in the above-entitled cause, do upon our oaths, under the advice 
of the court, find for the plaintiff and fix the amount of his recovery at $1,168.42, 
with interest on $1,000.00, from March 10, 1920, until paid, and with interest on 
$168.09 from July 10, 1920, at the rate of 6 per cent. per annum until paid. B. F. 
Kinney, Foreman.” 

To which action of the court the defendant duly excepted, and appeals. 

Numerous errors are assigned, but we shall only consider such as are urged by 
5 mepessed in error in its brief as we think they are decisive of the issues raised in 
the case. 

The evidence is not clear as to just what amount of money the plaintiff had on 
deposit in the bank at the time of its failure, nor as to the exact facts upon which 
the court based its judgment, but evidently the $1,000, which was in the bank on 
certificate of deposit, was included and was one of the principal items constituting 
the sum for which the judgment was rendered, and is the error most seriously com- 
plained of by plaintiff in error. 

[1] There is no substantial conflict in the testimony as to the material facts 
governing the issues of the case. Plaintiff in error contends that the court com- 
mitted error in directing a verdict for the plaintiff in the sum of $1,168.42, including 
the $1,000,-on certificate of deposit, on the theory that money placed in a bank on a 
certificate of deposit constitutes a loan and is not a deposit, and cites many authori- 
ties which hold that a certificate of deposit is the equivalent of a note and is a loan; 
but the authorities all agree that every deposit creates the relationship of debtor 
and creditor, and in a sense is a loan. So the fact that a certificate of deposit is a 
loan does not necessarily deprive it of the nature of a deposit; and while the authori- 
ties are not clear on the point as to whether or, not a surety or indemnity bond, such 
as we have to deal with in this case, will cover certificate of deposit, we are in- 
clined to the view that it does. 

It is the custom of banks, both national and state, to pay interest on deposits. 
The rate paid on deposits is controlled in national banks by the Comptroller of the 
Currency, and 4 per cent. seems to be the maximum rate allowed to be paid, and the 
rate in state banks is governed by order of the state banking department, and 4 per 
cent. is the maximum rate, while the rate of interest paid on money borrowed is 
controlled by statutory enactments in both state and national banks. 

The authority to borrow money by banks, both national and state, is by law 
lodged in the board of directors, while any officer or employee authorized to receive 
deposits may issue certificates of deposit. And where a greater rate of interest is 
paid on deposits than that prescribed by the banking department, this has been held 
by some courts to make the transaction a loan, rather than a deposit, and our court 
se held a transaction to be void, and treated the same as a deposit, and not as a 
oan. 

See Morrison State Bank v. Michael et al., 54 Okl. 257, 153 Pac. 1114: 


“It is contrary to the public policy of this state, for the officers of a bank or- 
ganized under the laws of this state, to pay, or agree to pay, 10 per cent. per an- 
num interest on deposits in said bank, and because thereof, a contract entered into 
by the officers of such a bank to pay such a rate of: interest on deposits is void, in 
so far as it relates to the payment of such rate of interest.” 

And in the body of the opinion, the court said in substance: 

“There is no question but what the officers of the bank had the right and power 
to enter into a contract with plaintiff, wherein she agreed to deposit her money in 
their bank. The only question for consideration is whether the president and cashier 
of a bank, organized under the laws of this state, can, without the approval of the 
board of directors, agree to pay, or guarantee to a depositor, or other customer, 
interest on deposits at the rate of 10 per cent. per annum.” 

Section 262, Rev. Laws of Okl. 1910 Ann., is as follows: 

“The affairs and business of any banking association organized under the laws 
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of this state shall be managed or controlled by a board of directors of not less than 
three nor more than thirteen in number, who shall be selected from the stockhold- 
ers, at such time and in such manner as may be provided by the by-laws of the as- 
sociation.” 

We are not herein questioning the power of the president and cashier to agree 
to pay a reasonable rate of interest on deposits, but are of the opinion, and there- 
fore hold, that it would be against public policy for such officers to agree to pay the 
full legal rate of interest on deposits, or even to guarantee that rate for money left 
with it in any way. Section 259 of the Banking Laws of Oklahoma is as follows: 

“A banking corporation organized under the provisions of this chapter shall be 
permitted to receive money on deposit not to exceed ten times the amount of its 
paid-up capital and surplus, deposits of other banks not included, and to pay inter- 
est thereon not to exceed the rate that may from time to time be fixed by the bank 
commissioner, as the maximum rate that may be paid upon deposits by banks in this 
state.” 

3 R. C. L. p. 518, par. 147, in discussing special and general deposits, lays 
down the rule that a deposit for which an interest-bearing certificate of deposit is 
issued is a general deposit. In the case of Williams v. Rogers, 77 Ky. (14 Bush) 
776, we find this statement: 

“All deposits are loans, and the relation of debtor and creditor thereby estab- 
lished between the bank and the depositor is the same, whether it is an ordinary or 
time deposit.” 

It seems that all deposits are loans, but all loans are not deposits. 

3 R. C. L. p. 570, par. 198: 


“While money for which a certificate of deposit is given by a bank is, in legal 
effect, in the nature of a loan, yet it is not a loan in the ordinary sense of the term, 
but a real deposit, within the meaning of those statutes which prohibit an insolvent 
bank from receiving deposits.” 

“Sureties are liable for a deposit covered by the bond although the depository 
issues an interest-bearing time certificate of deposit therefor to the officer making 
the deposit.” 13 Cyc. 816; St. Louis County vy. Amer. L. & T. Co., 75 Minn. 489, 
78 N. W. 113; St. Louis County v. Security Bank, 75 Minn. 174, 77 N. W. 815. 

The portion of the opinion cited is directly in point, but on examination of the 
case in its entirety we would not cite it as a controlling authority in this case; it is 
based on a different state of facts. However, we regard it as having some weight 
in determining the issues involved in the case at bar. 

The law cited and some of the decisions apply to state banks, but the laws 
governing nationals banks are very similar in their nature. McGee on Banks and 
Banking (3d Ed.) vol. 58, p. 389, states the rule which governs national banks when 
borrowing money: 

“To what extent and for what purposes can a bank borrow money? Banks are 
not organized for the purpose of borrowing money. It is their business to loan and 
not to borrow. The power conceded by some of the courts that they may borrow 
moneys for the purposes of reloaning the same is encouraging and sustaining a 
principle directly in violation of the purposes of a bank. It is, if permitted, as a 
privilege, a dangerous practice and as an incidental power, if used, is one which 
should be exercised with great discretion and care, and never without the expressed 
authority of the board of directors. If the authority of the board of directors is 
obtained, there can be no question raised afterward that the officers acted in bad 
faith or in violation of law.” 


And from an examination of bank records, both national and state, we find 
that banks never list deposits of any character as bills payable. Deposits of no kind 
are ever regarded, or listed, as indebtedness. 

The banking department of the state in administering the guaranty law has al- 
ways regarded interest-bearing certificates of deposit as general deposits and paid 
same out of the bank guaranty fund securing deposits. 

And in this case we think the certificate of deposit for $1,000 should be treated 
as a deposit and not as a loan, and that the bond given covers, and should protect, 
same. 

[2] The other assignment of error urged is to the effect that defendant is not 
liable on the bond, because of the fact that the deposits were made prior to the ex- 
ecution of the bond. 13 Cyc. 815, lays down the rule that— 
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“A depository bond usually covers deposits made before, as well as after, its 
execution.” 
Believing that the judgment is substantially correct and that no material error 
was committed, we therefore recommend that same be affirmed. 
——__ 


MARYLAND CASUALTY CO. v. FIRST STATE BANK OF DEWAR er AL. 
(No. 10145.) 
(Supreme Court of Oklahoma. Feb. 12, 1924.) 
223 Pacific Reporter, 701. 
(Syllabus by the Court.) 

1. INSURANCE—STATEMENTS IN INDEMNITY BOND NOT CON- 
STRUED WARRANTIES UNLESS INCAPABLE OF ANY OTHER IN- 
TERPRETATION; WHEN STATEMENTS IN INDEMNITY BOND 
CONSIDERED REPRESENTATIONS AND NOT WARRANTIES. 
While a warranty in an indemnity bond is legal and not unconscionable, it is 

often unfair and is always harsh. Statements therein will not be construed to be 
warranties unless the language is not capable of any other interpretation. Where it 
is not substantially recited in the bond that it is issued in consideration of the state- 
ments warranted, nor that they are made the basis of the bond, nor that the obligor 
has given full faith and credit to such statements, ‘and it is not alleged in the bond 
that such statements are made a part of the bond, and same are not copied into, in- 
dorsed upon, or attached to the bond, such statements, although styled warranties 
therein, are not a part of the bond, and are not warranties, but are mere representa- 
tions. 

(For other cases, see Insurance, Dec. Dig. §§ 265. 266.) 

2. INSURANCE — AGREEMENT THAT INDEMNITY BOND VOID IF 
STATEMENTS IDENTIFIED THEREIN UNTRUE VALID; INDEM- 
NITY BOND AVOIDED FOR UNTRUE STATEMENTS BY WHICH 
OBLIGOR MISLED TO PREJUDICE. 

When it is provided in an indemnity bond that the obligee thereby agrees that 
such bond shall become void if there shall be found untrue any certain statements 
identified in said bond, such agreement is valid even though such statements are not 
made a part of the bond, set out therein, or attached thereto. Such statements al- 
though not warranties if proven to be untrue in any material matter and it be es- 
tablished that the obligor in the execution of said bond was thereby misled to his 
prejudice, the bond will be avoided. Sections 6278 and 6765, Compiled Oklahoma 
Statutes 1921, have no application thereto. 

(For other cases. see Insurance, Dec. Dig. §§ 256[1]. 266.) 

4. INSURANCE—INDEMNITY BOND NOT BINDING ON OBLIGOR UN- 
TIL ACCEPTED; OBLIGEE CANNOT ACCEPT BENEFITS OF IN- 
DEMNITY BOND AND REJECT ITS BURDENS; SUIT TO ENFORCE 
INDEMNITY BOND UNCONDITIONAL ACCEPTANCE OF EVERY 
LAWFUL PROVISION. 

A bond of indemnity is not binding upon the obligor until accepted by the obli- 
gee. He cannot accept its benefits and reject its burdens. Bringing suit to enforce 
the same constitutes an unconditional acceptance of its every lawful provision. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

McNeill, J., dissenting. 

Appeal from Superior Court, Okmulgee County; R. B. Simpson, Judge. 

Action by the First State Bank of Dewar against the Maryland Casualty Com- 
pany and another. From a judgment for plaintiff, the defendant named appeals. 
Reversed and remanded. with directions. 

See, also, 215 Pac. 783. 

Ross & Thurman, of Oklahoma City, for plaintiff in error. 

S. P. Freeling and M. M. Thomas, both of Oklahoma City, for defendant in er- 
ror. 

Lypicx, J. On March 4, 1916, the Maryland Casualty Company, a corporation, 
as obligor, executed and delivered to the First State Bank, of Dewar, Okl., as obli- 
gee, a bond indemnifying it against the defalcations of ‘Scott W. Whitehead, its 
cashier. The substantive parts of the bond herein considered read as follows: 
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“Whereas, the employer has delivered to the Maryland Casualty Company, a 
the state of Maryland, hereinafter called the ‘company,’ certain written statements 
relative to the employee, his conduct, duties, employment and accounts; the manner 
of conducting the business of the employer and other things connected with the is- 
suance of this bond: 

“Now, therefore, for and in consideration of the sum of twenty and no/1 dol- 
lars ($20.00), paid as premium for the period from noon on the 17th day of March, 
A. D. 1916, to noon on the 17th day of March, A. D. 1917, the company hereby cove- 
nants and agrees that it will * * * make good and reimburse the employet to 
the extent of the sum of five thousand and no/, dollars ($5,000.00) and no further, 
for such loss * * * which the employer shall have sustained by reason of any 
act or acts constituting larceny or embezzlement, committed by the employee. 

“This bond is executed by the company upon the following express conditions, 
which shall be deemed conditions precedent to any right of the employer to recover 
hereunder : 

“First, that the acceptance and retention of this bond by the employer shall be 
considered as conclusive evidence that the employer consents and agrees to all the 
terms, conditions and provisions contained herein, and all written statements made, 
or which at any time may be made by the employer in connection with this bond, or 
any renewal thereof, are warranted by the employer to be true, and if any such state- 
ments shall be found to be untrye in any particular, or if the employer shall will- 
fully suppress or misstate any fact in making any claim for, or in proving any loss 
under this bond, then this bond shall become void and the company shall not be lia- 
ble to the employer for any claim whatsoever made under or by virtue of this bond.” 

The company filed its answer, admitting the execution and delivery of the bond 
to the plaintiff. Among the several defenses pleaded, the company alleged: 

“That as a basis for the issuance of said bond by this defendant, and as a con- 
dition upon which bond was issued, the plaintiff, on the 25th day of February, 1916, 
executed and delivered to this defendant its certain certificate or statement, etc.” 

A copy thereof was attached to the answer as a part thereof and reads as fol- 
lows, to wit: 

“Employer's Certificate. 


» “The undersigned hereby certifies that Mr. Scott W. Whitehead has been con- 
tinuously in our employ since January 20th, 1914, and under bond in the National 
Surety Company and has faithfully and honestly accounted for all money and prop- 
erty in his control or custody and has never been in default to us at any time. 

“He has performed his duties in an acceptable and satisfactory manner and we 
know of no reason why a guarantee bond on his behalf should not be issued. 
“Dated this 25th day of February, A. D. 1916. 
“[TSigned] First State Bank, Dewar, Okl., 
“By Scott W. Whitehead.” 


The bank, alleging defalcations of its cashier, brought suit against the company 
and Whitehead. 

Plaintiff filed a reply containing a general denial and other affirmative allega- 
tions. No part of the reply is material to the portions of the defendant’s answer 
pleaded above, except the general denial. It was not verified. The case was tried 
to the court and jury. The company sought to introduce evidence to show that the 
statements contained in such certificate were untrue, contending same were made 
warranties by the recital in the bond. The court denied the bank this right and 
theory, and it duly saved its exceptions. Judgment was rendered in favor of the 
plaintiff bank and against defendant company, and the company brings the case here 
by petition in error with case-made attached. 

Before specifically considering either the authority of Whitehead, or whether 
the statements are warranties, it is advisable to call attention to the nature of the 
particular defense which we will consider in this opinion. The company is not rely- 
ing primarily upon the act of the bank in executing this certificate of February 25, 
1916. Quite differently, the company here says that the bank, by accepting the bond, 
did on that date, to wit, March 4, 1916, agree to its express terms, to wit, that if any 
of the statements contained in said certificate were untrue, the bond would be 
avoided; that thereby the bank when it accepted the bond made the statements con- 
tained in the certificate executed February 25. 1916, the statements of the bank it- 
self, regardless of whether the statements had in the first instance been signed by 
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the bank through one with authority so to do. The company pleads that by virtue 
of the agreement in the bond itself, the obligations of the bond are avoided. 

The certificate is not copied into the bond, indorsed thereon, or attached thereto. 
It therefore requires parol testimony to prove what statements are covered by the 
bond. If the certificate or statements appeared in the bond itself, the identification 
would’ be complete, and the agreement that false statements therein contained avoided 
the bond would be binding, if at all, regardless of whether the bank’s name to such 
certificate was signed by authority or ‘without authority. Identification not appear- 
ing upon the face of the bond, parol evidence is competent to so identify the same. 
That proof must be convincing that the certificate was “made” by the bank or else 
the same fails to be identified as the one referred to in the bond. For purposes of 
identification only then, we must inquire into the authority of Whitehead to sign the 
bank’s name thereto. 

Before doing so, we will determine whether these statements are warranties or 
mere representations, for upon that determination depends whether a false statement 
therein contained need be material to avoid the bond. 

No literal, liberal, or reasonable construction of section 6278 or section 6765, 
Compiled Oklahoma Statutes, 1921, or the act of which they are a part, can make 
them applicable to the case at bar. The case of Continental Casualty Go. v. Owen. 
38 Okl. 107, 131 Pac. 1084, is not in point. In that case the policy was a life insur- 
ance policy and the parties agreed upon the application of the statute, and the court 
did not pass upon that question. 

“A representation is an oral or written statement which precedes the contract of 
insurance, and is no part thereof, unless it be otherwise stipulated, made by the as- 
sured or his authorized agent to the underwriter or his authorized agent, and relates 
to facts necessary to enable the underwriter to form a judgment whether he will 
accept the risk and at what premium.” Joyce on the Law of Insurance, vol. 3 (2d 
Ed.) par. 1883, p. 3040. 

“The former (representation) is part of the proceedings which propose a con- 
tract, while the latter (warranty) is a part of the completed contract. either ex- 
pressly inserted therein or appearing therein by express reference to statements ex- 
pressly made a part thereof. The falsity of the former may render the contract 
voidable for fraud; but a noncompliance with the latter is an express breach of 
contract.” Joyce on the Law of Insurance, vol. 3 (2d Ed.) par. 1882, p. 3038. 

“A ‘warranty’ in an insurance contract is a statement made therein by the as- 
sured which is susceptible of no construction other than the parties mutually intended 
that the policy should not be binding unless such statement be literally true.” 
Words and Phrases, vol. 4, Second Series, p. 1244. 

See, also, 14 Ruling Case Law, pp. 1026 to 1030, inclusive. 

In the case of Mutual Life Ins. Co. of New York v. Morgan, 39 Okl. 205, 135 
Pac. 280, Commissioner Rosser, speaking for the court, quoted with approval from 
the case of Commonwealth’s Ins. Co. v. Monninger, 18 Ind. 352, where the court 
said: 

“We do not think the mere indication, in the policy. of the place where the ap- 
plication could be found on file, can be regarded as so referring to it as to make it 
a part of the policy. In this view we are strengthened by the language used, which 
appears to disclose the purpose for which the reference is made, namely, ‘for a more 
particular description’; and if it does not exclude the conclusion, it at least does 
not warrant us in concluding that the reference was intended for the purpose of in- 
corporating said application as part of the @policy, so that in any court its statements 
could be regarded as warranties. We are aware that a paper, attached to a policy, 
may by express terms, etc., be made a part of it, and amount to a warranty. But it 
should be referred to expressly as forming a part of it.” 

“Statements and representations made to an indemnity company for the purpose 
of inducing said company to execute a bond for hire guarantying the faithful dis- 
charge of the duties of an employee, will not be construed to be warranties unless 
the language used is not capable of any other interpretation.” Guthrie Natl. Bank 
v. Fidelity & Deposit Co. of Md., 14 Okl. 636, 79 Pac. 102. 

[1] A warranty in an indemnity bond is neither illegal nor unconscionable, and 
must be enforced. However, it is often exceedingly unfair, always extremely harsh, 
and, even though based upon but slight and immaterial error committed in good 
faith and without injury, it exacts its pound of flesh. This bond was not issued in 
consideration of this certificate or so styled warranty, nor were they made the 
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basis thereof. The company did not give full faith and credit to the statement. At 
least, no such allegations appear in the bond which the company itself wrote. It 
did not copy into, indorse upon, or attach to the bond the statements which it claims 
were warranted to be true. No recital is inserted in the bond that the statements 
are made a part of the bond. The reference to the statements fails to give even 
slightest information of the substance of the statements and does not recite even 
where the same can be found. It leaves to parol proof just what statements it had in 
mind—a condition most unfair to the obligee. The company cannot object that we 
consider it intended to be fair with the bank at the time it had the bank accept the 
terms of the bond. Certainly, if it intended to have the bank agree that the bond 
which is so sorely needed would be entirely avoided in event even the slightest im- 
material statement contained in the certificate were found untrue, and even though 
same had in no wise deceived the company—we say that had the company so intended, 
its sense of common decency would have required it to recite in the bond something 
to more effectively let the obligee know it intended to make the statements of the 
bond a part thereof or to enable the obligee to know or more easily to learn at least 
the substance of the harsh agreements being made. Rather does it appear under all 
the circumstances that the company did not consider to be material the literal truth 
of every immaterial part of the certificate; did not intend same to be a substan- 
tive part of the bond itself; that it referred to same for identification purpose only. 
The language as a whole is capable of a construction other than that same constitutes 
a warranty. The requirement of the rule is not met. We hold, therefore, that the 
statements are mere representations and not warranties. 

[2] Now for the purpose of identifying the “certain written statements” ref- 
erred to in the bond, we will inquire into the authority of Whitehead to sign the 
bank’s name thereto. That authority must appear as actual, implied, apparent, by 
estoppel or otherwise, if these statements are to be identified as those covered by the 
bond. 

The company in its answer affirmatively alleged that the bank, not Whitehead, 
executed and delivered this “employer’s certificate.” That allegation was not denied 
under oath. Under section 287, Compiled Oklahoma Statutes 1921, its execution by 
the bank stands admitted. 


It is urged by both parties to this appeal that this question, however, is very 
material and of state-wide importance and that the court in this case, therefore, 
should lay down the rule applicable here. 


The law did not require the bank to certify any facts to the company or to do 
any other acts towards inducing the company to execute a bond for its employee. 
Likewise, the law did not require the company to execute such a bond. Within proper 
limitations the entire matter was one of voluntary contract between the employee, 
the company, and the bank. It was the duty of the employee to furnish and deliver 
the bond to the bank and the statutory duty of the board of directors, if it found 
same sufficient and satisfactory, to approve it, but otherwise to reject it. The em- 
ployee for himself, personally, and not as agent of the bank, asked the company to 
execute the bond. The bank was to become the obligee and the beneficiary in. the 
bond. With this interest therein and in order to obtain such bond, the bank had the 
right to certify facts to the company when requested so to do. Such act would not 
be ultra vires. 

This bond already signed by the company was tendered to the bank for its ap- 
proval—for its acceptance or rejection. Then, if not before, the bank saw, by writ- 
ien provisions of the bond then tendered, that (quoting from bond) : 


“The employer (the bank) has delivered to the Maryland Casualty Company 


* * * certain written statements relating to the employee, his conduct, duties, 
employment and accounts.” 


In the case of Liverpool, L. & G. Ins. Co. v. T. M. Richardson Lmbr. Co., 11 
Okl. 579, 69 Pac. 936, this court in section 3 of the syllabus lays down this rule: 


“An applicant for insurance who accepts a policy, the provisions of which are 
plain, clear and free from all ambiguity is chargeable with knowledge of its terms 
and legal effect. It is the duty of the assured to read and know the contents of the 
policy before he accepts it, and where he fails or neglects to do so he is estopped 
from denying knowledge of its terms and conditions unless he alleges and proves 
that he was induced not to read the policy by some trick or fraud of the other 
party.” 
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By a further reading of this bond then tendered the bank saw that such “cer- 
tain written statements” were most material because the bond provided that— 

“All written statements made * * * by the employer (the bank) are war- 
ranted by the employer to be true, and if such statements shall be found to be un- 
true, in any particular, * * * then this bond shall become void.” 

In making such statements, the bank being a corporation could have acted 
only through an agent. In proceeding thereupon to determine whether it would ac- 
cept or reject said bond, the bank had knowledge of the fact that some one claiming 
to act for and on behal of the bank had made to the company certain written state- 
ments, and that the company in executing and tendering the bond to the bank was 
relying upon the assumption that such person in so doing had the authority to act 
for the bank, and therefore believed that such statements were covered by and in- 
cluded in the paragraph therein making the truthfulness of the bank’s statements a 
condition precedent to a recovery by the bank upon said bond. It therefore became 
the duty of the bank to make inquiry then and there to learn the contents of such 
statements and to ascertain what person had assumed to act for the bank in making 
to the company such statements in the name of the bank. Inquiry would easily have 
developed the fact and the bank is therefore charged, as of the date when it ac- 
cepted said bond, with a knowledge of all of said facts. It now appears that the 
person who, on behalf of the bank, had made such “certain written statements,’ was 
Scott W. Whitehead, the cashier of the bank, who was the employee to be bonded. 
The statements were written and are set out in the statement of facts supra. 

It was therefore with full knowledge of all these facts, either actual or con- 
structive, that the bank accepted the bond with conditions therein stated as afore- 
said, and continued in its employ Scott W. Whitehead as cashier; then and at all 
times thereafter claiming the company liable to the bank under said bond for default 
of said cashier. 

Suing the company upon the bond, the bank now asserts that no written state- 
ments were made by the employer (the bank) in obtaining said bond, and that there- 
fore the bank by accepting said bond has not warranted in any manner any state- 
ments to be true; that none having been made by the bank, there were none to which 
the so-called warranty or agreement could attach. This position they seek to support 
by saying: 

First, that neither by law nor by the by-laws of the corporate bank would the 
bank’s cashier, whoever he might have been, have either actual, express, or implied 
authority to make to the company such a statement of facts contained in said em- 
ployer’s certificate, even in relation to some other employee of the bank. 

Second, that since the applicant for said bond was personally interested in the 
steps taken to obtain same, and, in the making of said employer’s certificate, had an 
interest therein adverse to the bank, he was not the bank’s representative in so doing. 

Passing the first proposition as probably correct within certain limitations not 
material here, we consider also the second proposition to be true up to the point in 
the proceedings where the bank, with full knowledge of facts as aforesaid, either 
actual or constructive, came to pass upon the question as to whether it would ap- 
prove and accept the bond or reject it. In United States Fidelity & Guaranty Co. v. 
Shirk, 20 Okl. 576, 95 Pac. 218, Mr. Justice Kane, speaking for this court, said in sec- 
tions 1 and 2 of the syllabus: 

“One who, by his conduct, has led an innocent party to rely upon the appear- 
ance of another’s authority to act for him, will not be heard to deny the agency to 
that party’s prejudice. 

“One who voluntarily accepts the proceeds of an act done by one assuming, 
though without authority, to be his agent, ratifies the act, and takes it as his own, 
with all its burdens, as well as all its benefits. 

In 31 Cyc. 1236, it is held: 

“The doctrine of estoppel involves apparent or ostensible agency, which exists 
where the principal intentionally, or by want of ordinary care, induces third persons 
to believe another to be his agent, although he did not in fact employ him.” 

In 31 Cyc. 1245, it is held: 

“Ratification as used in the law of principal and agent may be defined as the 
adoption and confirmation by one person of an act or contract performed or entered 
into in his behalf by another who at the time assumed to act as his agent in doing 
the act or making the contract without authority to do so.” 

“He who would avail himself of the advantages arising from the act of another 
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in his behalf must also assume the responsibilities. If the principal has knowingly 
appropriated and enjoyed the fruits and benefits of an agent’s act he will not after- 
wards be heard to say that the act was unauthorized. One who voluntarily accepts 
the proceeds of an act done by one assuming, though without authority, to be his 
agent, ratifies the act, and takes it as his own with all its burdens, as well as all its 
benefits. He may not take the benefits and reject the burdens, but he must either 
accept them or reject them as a whole.” Mechem on Agency, § 148. 

In Bragdon v. McShea, 26 Okl. 35, 107 Pac. 916, Mr. Justice Hayes, speaking for 
the court, asserts a limitation to the rule discussed above in section 3 of the syllabus, 
where it is said: 

“In order for the silence of a party to constitute an estoppel against him, it 
must have occurred under such circumstances as to have made it his imperative duty 
to speak, and the party in whose favor the estoppel is invoked must have been mis- 
led into doing that which he would not have done but for such silence.” 

The Court of Appeals of Kentucky, in the case of Warren Deposit Bank v. 
Fidelity & Deposit Co., 116 Ky. 38, 74 S. W. 1111, had a similar question for con- 
sideration, and there the court said that even conceding that the ofhcer of the bank 
had neither actual, apparent, or implied authority— 

“There is no principle of the law of agency truer or more familiar than that, al- 
though an agent may act in fact without authority, express or implied, from his 
principal, his act may become binding upon the latter by its ratification. The con- 
tracting parties in this matter were three, to wit, the bank, Porter, its cashier, and 
appellee, his surety. Each of these contracting parties, by the terms of the bond sued 
upon, engaged to one or both of the others to do or not to do certain things. To 
have been binding upon any of them, it must have been executed, or its execution 
must have been ratified, in a manner binding upon each. Appellant asserts, by seek- 
ing to recover upon the bond, that the contract was made on its behalf, and that it 
was authorized. It is not claimed, nor is it attempted to be shown, that the board 
of directors acted at all in that matter, so far as any proceeding by their body is 
concerned. The action of Smallhouse, then, was that which represented the bank in 
that transaction. If the bank would avail itself of the benefit of his actions, it must 
take them subject to his representations and statements that induced the execution of 
the contract by the surety. Furthermore, the bond itself recites: ‘Whereas, the em- 
ployer has delivered to the company certain statements and declarations, relative to 
the duties and accounts of the employee, which, together with any statements or dec- 
larations hereafter required by or lodged with the company, do and shall constitute 
an essential part, and form the basis of this contract.’ If the board examined the 
bond at all, they are bound to have taken notice of these statements, which is enough 
to have reasonably put them upon inquiry as to the character of the statements therein 
referred to. But, whether they actually examined the bond or not, they, must in all 
fairness and reason, be held to have assented to its statements, when appellant elects 
to claim a recovery upon it. It manifestly would not do to impose upon one party 
to a contract an obligation in favor of another, which was made to depend upon a 
condition stated in the contract, and yet relieve the latter from the condition be- 
cause he had not noticed it. Having accepted the result of its president’s action in 
procuring the bond for it, and being required to take notice of all material state- 
ments and conditions contained in the bond, appellant is as much bound by these 
statements and the concurrent representations made by its president and referred to 
in the bond as if his action and statements had been expressly authorized by the most 
solemn and specific entry of record upon the minutes of the board of directors’ book 
of proceedings.” 

See, also, Guaranty Co. of N. A. v. Mechanics’ Sav. B. & T. Co., 183 U. S. 402, 
22 Sup. Ct. 124, 46 L. Ed. 253; Willoughby v. Fidelity & Dep. Co., 16 Ok!. 546, 85 
Pac. 713, 7 L. R. A. (N. S.) 548, 8 Ann. Cas. 603; Fidelity & Dep. Co. v. Courtney, 
186 U. S. 342, 22 Sup. Ct. 833, 46 L. Ed. 1193; Issaquah Coal Co. v. U. S. F. & G. 
Co., 126 Fed. 89, 61 C. C. A. 145. 

The nature of Whitehead’s disqualification to act as the bank’s agent was not 
such as to prevent the bank, with full knowledge of the facts, from giving him ex- 
press authority to act or to prevent the bank from ratifying his acts after they were 
made. His acts were voidable—they were not absolutely void. When his acts al- 
ready performed were brought to the attention of the bank, by actual and construc- 
tive knowledge as aforesaid, the bank had the power either to disavow his assumed 
agency and escape liability for the thing he had done in its name, or to waive his 
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lack of power and authority to bind the bank and to ratify his acts and make them 
effectively the acts of the bank. The bank well knew that a surety company would 
not desire to blindly bind itself by the bond covering an employee’s defalcations 
without some kind of assurance from the bank that this employee had not already 
become an embezzler of its funds. 

Knowing that the company was about to enter into a binding contract with the 
bank on the assumption that the acts of Whitehead as purported agent of the bank, 
in making said employer’s certificate, were in fact the acts of the bank, and know- 
that the company believed that the bond would be avoided unless those statements 
made by Whitehead in the name of the bank were true, it was the imperative duty of 
the bank, if it were not to be bound by Whitehead’s actions, then and there to break 
its silence and speak to the company denying Whitehead’s authority. Had the bank 
done this duty, the company would have had the opportunity to it due, of withdraw- 
ing the bond. Did the bank do this No, it wanted the bond; it accepted the bond; 
it took the benefits of Whitehead’s act of assumed agency and the court must there- 
fore give it the burdens. 

It is suggested, however, that the company, when it accepted the employer's 
certificate, saw from the face thereof that the bank’s name was signed thereto by 
Whitehead and that it was then apparent to the company that his interest was so 
adverse to the bank that he was disqualified to act as agent of the bank in making 
said certificate. This is true, but the company also knew as a matter of law that it 
would not be obligated on the bond until it was accepted by the bank. It knew that 
it was then provided in section 262, Rev. Laws, 1910 (section 4119, Compiled Okla- 
homa Statutes, 1921): 


“The board shall require the cashier and any and all officers having the care of 
the funds of the bank to give a good and sufficient bond, to be approved by them, 
and held by the state banking board.” 

The board of directors was the final arbiter of the question of Whitehead’s au- 
thority and with either actual or constructive knowledge of the facts it acted by 
accepting the bond, and it is estopped from now denying the lawful result thereof. 

[3] Defendant in error cites the case of American Surety Co. v. Pauly, 170 U. 
S. 133, 18 Sup. Ct. 552, 42°L. Ed. 977. The case is not in point. There the company 
issued a bond to the bank covering defalcation of one O’Brien, already its cashier. 
A certificate that O’Brien was not an embezzler was signed in the name of the bank 
by Collins as its president. The bond was issued and accepted by the board of di- 
rectors of the bank. O’Brien defaulted, and the bank sued on the bond. The surety 
based its defense on fraud alone, to wit, that the statements in the certificate were 
false. Nowhere in the bond did it appear that any one on behalf of the bank had 
made or signed any statements to the company or that the falsity of any statements 
would avoid the bond. No officer of the bank had any knowledge or reason to believe 
that statements had been made except O’Brien and Collins. It appears that the state- 
ment that O’Brien was not an embezzler was false; that he in collusion with Collins, 
the president, had been stealing the funds of the bank before this bond was given 
and that Collins confederated with O’Brien to make a false certificate in the name of 
the bank to obtain the bond so that they might continue their illegal transactions for 
their own ‘personal felonious gain. The company contended that the bank and its 
board of directors in accepting the bond were charged with the knowledge had by 
Collins and O’Brien, its president and cashier. In the case at bar, the contention is 
that oe bond on its face disclosed the facts. The court held as stated in sections 5, 
6, and 7: 

“The presumption that the agent informed his principal of that which his duty 
and the interests of his principal required him to communicate does not arise where 
the agent acts or makes declarations, not in execution of any duty that he owes to 
the principal, nor within any authority possessed by him, but to subserve simply his 
own personal ends or to commit some fraud against the principal. 

“Tn such cases the principal is not bound by the acts or declarations of the agent 
unless it be proved that he had at the time actual notice of them, or, having re- 
ceived notice of them, failed to disavow what was assumed to be said and done in his 
behalf. 

“False representations as to the honesty of a cashier who applies to a surety 
company for a bond, made by the president of the bank, not in the course of the busi- 
ness of the bank nor within any authority which he possessed, but in pursuance of 
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a scheme between him and the cashier to defraud the bank—will not be chargeable 
to the bank or defeat the liability on the bond.” 

We approve these rules. We do not base our holdings on the theory that the 
bank is chargeable with the knowledge of Scott W. Whitehead, but upon the theory 
that the recitals in the bond itself in the case at bar, unlike the case above, fur- 
nished actual and constructive notice of what had been done. 

[4, 6, 7] But it is said that the board of directors did not in fact approve and 
accept this bond, as by statute required. It is said that this was then a “one-man” 
bank, and that one man was Whitehead; that all other officers were mere “figure- 
heads” placed in such position merely to satisfy the form of the law. They say 
that this bond upon being delivéred to the bank was received by Whitehead, and not 
even seen by the board of directors or other officers of the bank, and was by White- 
head surreptitiously slipped into the archives of the state banking department, where 
under the law it should be deposited. They say, therefore, that our process of rea- 
soning as to estoppel and ratification cannot apply to the real facts Shall we take 
the bank at its word and hold that this bond has never been accepted by the bank 
acting through its board of directors or some officer or agent authorized so to do? 
If so, we must dismiss its suit, for the bond cannot mature into a contract binding 
upon the obligor until its acceptance by the obligee. Likewise the obligee cannot be 
heard, without the consent of the obligor, to say that he accepted the contract in 
part without accepting its every lawful provision. The filing of the suit by the bank 
on the bond thus constitutes an acceptance of the bond, acceptance of its every law- 
ful provision. An acceptance of this bond by the bank, regardless of who acted 
for the bank in its acceptance and no matter whether its acceptance was expressed or 
implied from its acts, amounted to a ratification and an estoppel. The bank cannot 
take advantage of the failure of its board of directors to do its duty. The bank can- 
not be permitted to profit by its own wrongful act of negligence. 

If this was a one-man bank and that one man was Whitehead, then it was made 
so by the failure of others interested in the bank to do their duty. If thereby they 
find the bank with a bond not giving protection, the burden of the loss must fall 
upon those who must bear the burden of the blame. This rule will not adversely 
affect the interest of the state in the administration of the banking department, if 
that department will merely enforce the laws of the state, for those laws prohibit the 
very existence of the so-called “one-man bank.” 

Some of the assignments of error which we have not considered become imma- 
terial in the further trial of this case upon the law as declared in this opinion. The 
alleged errors covered by the remaining assignments will likely not occur in a fur- 
ther hearing. 

For reasons stated in this opinion, it appears that the plaintiff in error has been 
deprived of substantial rights in the trial of the case in the court below. It is there- 
fore ordered that the judgment of the lower court be reversed, and the case re- 
manded, with instructions to the district court to grant a new trial and proceed in 
accordance with the opinions of the court herein expressed. 


Johnson, C. J., and Harrison, Kennamer, Nicholson, Branson, and Mason, JJ., 
concur. 


McNeill, J., dissents. 


oo 


MARYLAND CASUALTY CO. v. FARMERS’ STATE BANK & TRUST 
CO. et aL. (No. 38.) 


(Court of Civil Appeals of Texas. Waco. Jan. 24, 1924. Motion for Rehearing 
Withdrawn, Feb. 21, 1924.) 


258 Southwestern Reporter, 584. 


1. INSURANCE — “EMBEZZLEMENT”; “WRONGFUL ABSTRACTION” 
AND “WILLFUL MISAPPLICATION” IN INDEMNITY .CONTRACT, 
DEFINED. 

A bond indemnifying a bank employing a cashier against embezzlement, wrong- 
ful abstraction and willful misapplication of funds, relates to three different acts, 
“embezzlement” being a breach of trust or duty with respect to moneys, properties, or 
effects in the possession of the party and entrusted to him by another, and the appro- 
priation of such moneys, properties or effects, or a part thereof, to the use of the 
party so intrusted, and is a criminal offense, while “abstracting” the funds of the 
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bank is to take and withdraw from the possession and control of the bank its moneys, 

funds or credits, and may be done under the color of loans, discounts or checks, and 

“wilful misaplication” covers a misapplication willfully and unlawfully made with 

intent to injure the bank, and the funds so misapplied must be converted to the use 

of the person making the misapplication, or to the use of some other person than the 
bank. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Embezzle—Embezzlement; Willful Misapplication—Willfully Misapply.) 

2. INSURANCE— CASHIER OF BANK HELD TO HAVE UNLAWFULLY 
“ABSTRACTED” FROM AND WILLFULLY “MISAPPLIED” MONEY 
OF BANK. 

A cashier who induced friends to make notes to bank with the promise that he 
would pay them when they became due, and placed the notes in the bank and used 
the money for his individual purposes, unlawfully abstracted from and willfully 
misapplied the money of the bank within the meaning of a bond of indemnity, though 
the loans were reported to the directors of the bank who approved the same without 
knowledge that the cashier obtained the money. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

3. INSURANCE— BANK HELD NOT TO HAVE MADE. WARRANTIES 
—— TO BANK’S AFFAIRS AS BASIS FOR BOND OF 
CAS R 
Representations as basis for bond of cashier, with reference to size of bank, and 

duties of cashier and his salary, and the number of employees used in the bank, did 

not constitute warranties that the business of the bank would not be increased with 

an incident increase of salary of the cashier, and the number of employees in the 
bank. 

(For other cases, see Insurance, Dec. Dig. § 264[2].) 

4. INSURANCE—CONTRACT HELD IN CONTRAVENTION OF STATUTE 
PROHIBITING CONTRACT LIMITING ACTION TO SHORTER 
PERIOD THAN TWO YEARS; FOUR YEARS’ STATUTE HELD AP- 
PLICABLE. 

Bank cashier’s bond indemnifying bank against embezzlement, etc., containing a 
provision that suit must be brought and service had on the surety within two years 
after a loss occurred, was in contravention of Rev. St. 1911, art. 5713, providing that 
it shall be unlawful to make a contract by reason whereof the time to sue thereon 
is limited to a shorter period than two years, and the four years’ statute of limita- 
tions applied. \ 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

5. INSURANCE — EVIDENCE AS TO. STATEMENTS OF CASHIER TO 
PERSONS SIGNING NOTES HELD ADMISSIBLE. 

In an action on bond of cashier of bank wherein it was alleged that cashier 
obtained money by inducing friends to sign notes payable to the bank with the prom- 
ise of the cashier that he would pay them when they became due, the cashier himself 
receiving the money from the bank, testimony of parties who signed various notes 
with reference to what the cashier told them at the time the notes were signed, to 
the effect that they were signing the notes simply as an accommodation for the 
cashier to enable him to get money from the bank, was admissible. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

6. INSURANCE —CASHIJER’S BOND AND RENEWALS HELD TO PER- 
MIT ONLY RECOVERY OF FACE OF BOND. 

Bank cashier’s bond for $5,000, and two renewals thereof, did not render in- 
demnitor liable for more than $5,000, the original bond providing that it could be re- 
newed from year to year by paying the renewal premium, and the renewals provid- 
ing specifically that indemnitor should never be liable for more than $5,000 on the 
original and renewal bond. 

(For other cases, see Insurance, Dec. Dig. § 508%.) 


Appeal from Seventy-Fourth District Court, McLennan County; H. M. Richey, 
Judge. 
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Suit by the Farmers’ State Bank & Trust Company against the Maryland Casu- 
alty Company. The bark becoming insolvent, the Commissioner of Banking also 
became a party plaintiff. Judgment for plaintiffs, and defendant appeals, and plain- 
tiffs assign error. Affirmed 


Taylor & Hale, of Waco, for appellant. 
Sam R. Scott, of Waco, for appellees. 


Barcus, J. The Farmers’ State Bank & Trust Companv of Gorham, herein 
designated “bank,” filed this suit against appellant on January 23, 1922. Thereafter 
the bank became insolvent and was taken in charge for liquidation by Mr. Hall, 
commissioner of banking of Texas, who was succeeded by J. L. Chapman, who made 
himself a party plaintiff, and the suit was prosecuted jointly by the bank and J. L. 
Chapman, commissioner of banking. 

Appellees alleged that W. D. Morrel became cashier of said bank April 16, 1919, 
and made and executed a bond in the sum of $5,000 with appellant as surety, and 
that said bond was renewed for. two additional years. Appellees claimed that by 
reason of the terms of the renewal for each of the two years, appellant became lia- 
ble to the extent of $5,000 for each of the three years, a total of $15,000. The bond 
provides that appellant will pay the bank for all loss occasioned by the embezzle- 
ment, wrongful abstraction or willful misapplication of any of the bank’s funds by 
Morrel, not to exceed $5,000; it being the statutory bond required under article 574 
of the statutes. 

Appellees alleged that after said bond was executed Morrel illegally obtained 
from the bank about $18,000 by the following methods in substance: He would go 
to his friends and tell them that he (Morrel) needed some money and have different 
ones of his friends give their note, payable to the bank, with the promise on the 
part of Morrel that he would pay the notes when they became due. Morrel would 
place the notes in the bank and use the money. The individuals signing the notes 


never received the money, it being passed directly to the credit of Morrel in the 
hank, or taken by him and used for his individual purposes. These notes with in- 
terest were renewed from time to time. The original loans, as well as the renewals, 


were reported to the directors of the bank who approved same, but no official of the 
bank except Morrel knew of the arrangement between Morrel and the signers of the 
notes, and did not know that the money was being borrowed for Morrel individually 
at any time prior to June, 1921. Appellees alleged that during May, 1921, Morrel, 
by making a false entry in the bank books, withdrew from the bank $2,159 which he 
used for his own benefit 

On May 31, 1921, Morrel committed suicide and when the books and notes were 
checked, the information as to the circumstances under which the notes were exe- 
cuted and the money taken were then revealed. When Morrel died, his estate was 
insolvent, and the parties who had signed the notes were insolvent. 

The pleadings are voluminous, but the above states in substance the contention of 
appellees. 

Appellant answered first by pleas in abatement to the effect that the bank was 
not a necessary part after it became insolvent, and the commissioner of banking had 
taken same over, and that J. L. Chapman as commissioner of banking could not 
maintain the suit because the law only authorized the suit to be brought by a bonded 
agent or commissioner appointed by the commisioner of banking. 

Appellant alleged that it was not liable because it was not notified within 90 
days after loss occurred, and because suit was not brought within two years after 
said loss, if any, occurred, and because of some false warranties made by the bank 
at the time the bond was signed, and because of the negligence of the officers of the 
bank in not keeping check on its cashier, and because at the time the different loans 
were made the parties to whom the loans were made were perfectly solvent. 

The cause was tried before the court, which resulted in a judgment for appellees 
for the full penal sum of the bond, $5,000. 

Appellees have filed a motion to strike out appellant’s brief, because same does 
not comply with the rules for briefing. While the brief does not comply strictly in 
all details with the new rules, we think it is in the main sufficient, and overrule ap- 
pellees’ motion. 

Appellant presents its assignments of error under five groups: 
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[1, 2] (1) That the court erred in overruling its pleas in abatement. The 
record fails to show that such or any action was taken on the pleas in abatement. 
Said matters are not properly presented in this court. Hales v. Peters (Tex. Civ. 
App.) 162 S. W. 386; Gardner v. Goodner Wholesale Grocery Co. (Tex. Civ. App.) 
247 S. W. 291; Finklea v. Bank (Tex. Civ. App.) 247 S. W. 320. We have, how- 
ever, examined the pleas in abatement as shown by the defendant’s answer, and do 
not think they should have been sustained. 


[3] (2) Appellant contends that the court erred in overruling its special excep- 
tions and that there is no evidence to support the judgment of the trial court. The 
record does not show that the trial court acted on the special exceptions and said 
matters are not properly presented in this court. Tales v. Peters, supra. We have 
examined the exceptions, and same should have been overruled. 

The trial court filed its findings of fact and conclusions of law. The facts show 
that Morrel, as cashier of the bank, for the purpose of obtaining money from the 
bank for his own use and benefit, claimed to have made loans to some of his friends, 
who signed notes payable to the bank, with the promise on the part of Morrel that 
he (Morrel) would pay the notes when due and that Morrel took the money from 
the bank, the parties signing the notes never having used the money or had any 
connection therewith. Appellant’s contention is that, since Morrel placed in the bank, 
at the time he took the money, notes signed by persons who at the time were solvent, 
it was not an embezzleemnt or wrongful abstraction or willful misapplication of the 
bank’s money. 


[4, 5] The bond provides for indemnity against three different kinds of acts, 
embezzlement, worngful abstraction, and willful misapplication of the funds, and 
there is a difference in the three acts. Embezzlement is a breach of trust or duty 
with respect to moneys, properties, or effects in the possession of the party and in- 
trusted to him by another, and the appropriation ‘of such moneys, properties, or 
effects, or a part thereof, to the use of the party so intrusted, and it is under our 
statutes a cirminal offense. To abstract does not involve the same trust relation. 
It means to “take from” or “withdraw,” so that to abstract moneys from the bank 
is to take and withdraw from the possession and control of the bank its moneys, 
funds, or credits. Abstracting the funds of the bank may be done under the color of 
loans, discounts, or checks.’ The means used would be immaterial if the result is 
the wrongful abstraction of money from the bank without its actual knowledge and 
consent and converting the same to the use and benefit of the abstractor. Willful 
misapplication as described in the statutes means a misapplication, willfully and un- 
lawfully made by one or more of the officers of the bank, of the money, funds, or 
credits of the bank, and done with intent to injure the bank, and the funds so mis- 
applied must be converted to the use of the officer or officers making such misappli- 
cation or to the use of some other person than the bank. In this case we do not 
think there can be any question but that Morrel unlawfully abstracted from and 
willfully misapplied the money of the bank. He and his friends entered into a joint 
scheme whereby Morrel obtained possession of more than $16,000 of the bank’s 
money by use of deception. Morrel claimed to the directors that the money was 
being loaned to the respective parties whose names were signed to the notes, when 
in truth and in fact the money was being !oaned to Morrel by himself and used by 
him for his individual purposes. The pleadings and evidence are sufficient to sustain 
the judgment. U. S. v. Breese (C. C.) 173 Fed. 402; U.S. v. Northway, 120 U. S. 
327, 7 Sup. Ct. 580, 30 L. Ed. 664; Southern Surety Co. v. Citizens’ State Bank of 
Hempstead (Tex. Civ. App.) 212 S. W. 556; National Surety Co. v. Murphy- 
Walker Co. (Tex. Civ. App.) 174 S. W. 997; Ferguson vy. State, 80 Tex. Cr. R. 
383, 189 S. W. 271. 


[6] (3) Appellant contends that appellees were not entitled to recover, because 
when the original bond was executed the president of the bank made certain war- 
ranties with reference to the bank’s affairs as a basis for the bond being issued, 
when in truth and in fact said representations were false. The representations were 
made April 26, 1919, and had reference to the size of the bank and the duties of 
Morrel and his salary and the number of employees used in the bank. Appellant 
does not claim that the representations when made were false, but claims that after 
the bond was.given the bank’s deposits and kans were materially increased and that 
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Morrel’s salary was increased to $300 per month and several new men were added 
to the bank’s force. The application was not made a part of the bond. Nothing 
is contained in the application or the bond to the effect that the conditions as to the 
volume of business to be done by the bank, or the employees to be used, or the 
amount of salary to be paid, would not be changed in the future; and no evidence 
was offered tending to show that any of the changed conditions would have in any 
manner influenced appellant in making the bond or that same were in any way ma- 
terial to the risk. 

(4) Appellant contends that no notice of the loss was given within 90 days 
after it was discovered, and that the suit was not brought within 2 years after the 
loss, if any, occurred, and that the claim is therefore barred. The original bond pro- 
vides in one paragraph that appellant shall be notified of any loss within 90 days 
after same is discovered, and then in another paragraph that no suit or action shall 
be brought on the bond unless commenced and the process served on the company 
within the term of two years next after the date of any loss. The renewal certifi- 
cates were issued for the years 1919 to 1920 to 1921, and each of the renewals pro- 
vides that— 


“The liability of the Maryland Casualty Company as surety for the employee 
to the empolyer shall not exceed the amount above written ($5,000.00) whether the 
loss shall occur during the term of the bond above named, or during any continua- 
tion or continuations thereof, or partly during said term and partly during any con- 
tinuation or continuations thereof.” 


The trial court found that by reason of Morrel’s unlawful actions during the 
first year, April 16, 1919, to April 16, 1920, the bank suffered a pecuniary loss in the 
total sum of $16,880, and that during the period from April, 1920, to April, 1921, it 
suffered a loss of $2,650; that neither the bank nor the state commissioner of bank- 
ing knew of said losses until in June, 1921, the notes taken in 1919 by Morrel having 
been renewed from time to time until he died in May, 1921, when the true conditions 
were ascertained. Appellees gave appellant notice of the loss within 90 days after 
same was discovered. 

[7] Article 5713 of the Revised Statutes provides that— 


“It shall be unlawful to make a contract “by reason whereof the time in which 
to sue thereon is limited to a shorter period than two years.” 


This bond containing a provision that suit must be brought and service had on 
the appellant within two years after the loss occurs, is in contravention of said 
statute. Texas & Pacific Ry. Co. v. Langbehn (Tex. Civ. App.) 158 S. W. 244; 
Fire Ass’n of Philadelphia v. Richards (Tex. Civ. App.) 179 S. W. 926; Taber v. 
Western Union Telegraph Co., 104 Tex. 272, 137 S. W. 106, 34 L. R. A. (N. S.) 185. 

The suit being on a written contract is governed by the four-year statute of 
limitation, and the plea of limitation was properly overruled. 

[8] (5) Appellant contends that the testimony of the parties who signed the 
various notes with reference to what Morrel told them at the time the notes were 
signed, to the effect that they were signing the notes simply as an accommodation 
for Morrel to enable him to get money from the bank, was not admissible. We 
think there was no error in the court admitting this testimony., Wilmurth v. Tomp- 
kins, 22 Tex. Civ. App. 87, 53 S. W 833. 

We have examined all the assignments presented by appellant, and do not think 
they show reversible error. 

[9] Appellees by counter asignments of error claim that the court erred in not 
rendering judgment for apellees for the total sum of $15,000, or at least for the sum 
of $5,000 for the loss which occurred during 1919-20, and $2,650 for the loss which 
occurred during the year 1920-21, contending that each renewal of the bond was for 
an additional $5,000 and that at the time of Morrel’s death appellant was under bond 
to pay the bank $15,000 if it had sustained that much loss. We do not agree to this 
construction of the bond and its renewals. The original bond given provides that 
it can be renewed from year to year by paying the renewal premium, and the re- 
newals provide specifically that appellant shall never be liable for more than $5,000 
on the original and renewal bond. The parties made the contract limiting their lia- 
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bility to $5,000, and there is no evidence in the record which would authorize the 
court in holding appellant liable for more than said amount. : : 
There being no reversible error in the record, the judgment of the trial court is 
affirmed. 
(a 


CITIZENS’ GUARANTY STATE BANK OF HUTCHINS vy. NATIONAL 
SURETY CO. (No. 431-3861.) 


(Commission of Appeals of Texas, Section B. Feb. 13, 1924.) 
258 Southwestern Reporter, 468. 


1. INSURANCE — STATUTE INVALIDATING STIPULATIONS REQUIR- 
ING NOTICE OF CLAIM WITHIN LESS THAN 90 DAYS HELD AP- 
PLICABLE TO SURETY COMPANIES. 

Rev. St. art. 5714, invalidating stipulations requiring notice of claims for dam- 
ages, as conditions precedent to suits thereon, within less than 90 days, applies to 
any sort of corporation, including surety companies. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE—STIPULATION IN FIDELITY BOND FOR NOTICE OF 

LOSS WITHIN 90 DAYS HELD INVALID. 

A stipulation in a fidelity bond for notice of loss ‘ ‘within 90 days after knowl- 
edge thereof by the bank or the said commissioner” of insurance and banking held a 
stipulation for notice within “a less period than ninety days,” within the prohibition 
of Rev. St. art. 5714, though the actual period after the loss occurred might prove 
to be more than 90 days. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


a INSURANC -E — NOTICE OF LOSS TO SURETY HELD NOTICE OF 
“CLAIM FOR DAMAGES” WITHIN STATUTORY PROHIBITION OF 
STIPULATIONS FOR NOTICE WITHIN LESS THAN 90 DAYS; 
“CLAIM.” 

A fidelity bond, requiring notice “of any loss in respect of which liability of the 
company is claimed” within 90 days after knowledge thereof by insured, held to re- 
quire notice of a “claim for damages as a condition precedent to the right to sue 
thereon,” within Rev. St. art. 5714, invalidating stipulations requiring such notice 
within less than 90 days ; such article having to do with a claim in the sense of a 

“cause of action” for “damages,” which includes the remedy on the bond (citing 

Words and Phrases, First Series, “Claim’’). 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

da other definitions, see Words and Phrases, Second Series, Claim for Dam- 
ages. 

4. INSURANCE — FIDELITY BOND HELD NOT ENTIRELY INVALI- 
pag BY VOID STIPULATION AS TO TIME FOR NOTICE OF 
Rev. St. art. 5714, invalidating stipulations requiring notice of claims for dam- 

ages within less than 90 days, does not affect the substantial elements of the con- 

tract, but relates solely to its breach and hence does not invalidate all of a fidelity 
bond containing such stipulation; the valid and invalid portions being readily sepa- 
rated. 

(For other cases, see Insurance, Dec. Dig. § 140.) 


5. INSURANCE — INVALID STIPULATION IN FIDELITY BOND HELD 
NOT UNASSAILABLE BECAUSE OF PREPARATION OF BOND BY 
INSURANCE COMMISSIONER. 

That the form of a fidelity bond containing an invalid stipulation as to the time 
for giving notice of loss was prepared by a former commissioner of insurance and 
banking does not render it unassailable, as the power to annul a statute cannot be 
delegated to such official. 

(For other cases, see Insurance, Dec. Dig. § 539{1].) 

6. INSURANCE—SURETY ON FIDELITY BOND HELD NOT LIABLE FOR 
ACTS NOT CLEARLY CHARGEABLE TO BANK OFFICER RATHER 
THAN BANK. 

- The surety on a fidelity bond indemnifying a bank against losses from mal- 
feasance of an officer held not liable for loss not clearly proved by the bank to have 
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been chargeable to acts of the officer, in alleged violation of Vernon’s Sayles’ Ann. 
Civ. St. 1914, tit. 14 (articles 370-574), particularly articles 378a, 539, rather than 
of itself by authority of its board of directors. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by the Citizens’ Guaranty State Bank of Hutchins against the National 
Surety Company. Judgment for defendant affirmed (242 S. W. 488), and plaintiff 
brings error. Affirmed. 

W. H. Graham, of Dallas, for plaintiff in error. 

Brooks, Worsham & Rollins and A. S. Rollins, all of Dallas, for defendant in 
error. 


Stayton, J. Citizens’ Guaranty State Bank of Hutchins brought this suit 
against the surety upon a fidelity bond, which undertook to indemnify the payee 
against losses arising from the malfeasance of one of its officers in the handling of 
money and securities. Judgment was in favor of the defendant, a surety company, 
in both the trial court and in the Court of Civil Appeals. 242 S. W. 488. One of 
the successful defenses was that the bank did not, within 90 days, give notice to the 
company of the losses for which suit was brought, in accordance with a certain 
clause of the bond, compliance with which, it avers, was a condition precedent to 
suit. The bank replies that under R. S. art. 5714, the notice clause was void. That 
clause was an agreement on the part of the obligee: 

“That the bank shall, and the commissioner of insurance and banking may, if he 
desires, give notice in writing to the company or to the nearest or any other conve- 
nient local agent of the company, within 90 days after knowledge thereof by the bank 
or the said commissioner, of any loss in respect of which liability of the company is 
claimed, which shall have been committed during the employment of said officer, and 
which shall have been discovered during such employment or before such time that 
the accounts of said officer shall have been settled or. satisfied.” 

The first part of R. S. art. 5714, invoked by the bank against this stipulation, may 
also be quoted: 

“No stipulation in any contract requiring notice to be given of any claim for 
damages as a condition precedent to the right to sue thereon shall ever be valid, un- 
less such stipulation is reasonable; and any such stipulation fixing the time within 
which such notice shall be given at a period less than 90 days shall be void. * * *” 

The latter part of the article denies validity to all provisions for notice in case 
of a claim for damages for, or on account of personal injuries received upon a rail- 
road, etc. ’ 

The contentions in behalf of the company’s defense seem to be that the statute is 
not applicable to corporations of its character to notices required “within 90 days,” 
to obligations upon fidelity bonds of the nature involved in this suit, nor to notice of 
“loss,” which, it says, means “defalcation”,of the employee, as distinguished from a 
“claim for damages.” It also asserts that, if one part of the contract should be held 
void, the whole of it should be held void also. 

[1-3] There is no longer any doubt that the article must be construed liberally 
in favor of the common right of redress and strictly against contractual infringe- 
ments of that right, that it applies “generally” (that is, to any sort of corporation), 
and that a stipulation for notice “within 90 days” is “a less period than 90 days,” 
within its prohibition. Taber v. Western Union Telegraph Co., 104 Tex. 272, 137 
S. W. 106, 34 L. R. A. (N. S.) 185. This particular bond, however, reads: “Within 
90 days after knowledge thereof by the bank or the said commissioner.” The in- 
quiry is raised as to whether, with the conditions affixed to the period, the provision 
calls for notice “at a less period than 90 days.” For the actual period might work 
out to be more than 90 days. Thus the company might come into knowledge of its 
loss a number of days after the loss actually occurred or a number of days before 
the commissioner discovered it, and it might be contended that, under the exact 
wording of the bond, the period might, in such a case, be more than 90 days. 

As to knowledge by the company, that is necessary to the reasonableness, and 
hence the validity, of any requirement for notice in a case of this nature (People’s, 
etc., Ass’n v. Smith, 126 Pa. 317, 17 Atl. 605, 12 Am. St. Rep. 870; 25 Cyc. 1102), 
and, moreover, is necessary, actually or constructively, to the accrual of a cause of 
action (Moore v. Waco Bldg. Assn, 19 Tex. Civ. App. 68 45 S. W. 974; 25 Cyc. 
1184-1186), from the date of which the 90-day period, mentioned by the statute, must 
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run (Taber v. Western, etc., Co., above cited). And as to knowledge by the com- 
missioner, if the contract could be given the interpretation suggested, the construc- 
tion would not only be strict in favor of the limitation, but would be strained and 
would infringe the spirit of the statute, which should, as already noted, be liberally 
enforced. The statute contemplates the “‘period’— not conditions affixed to the pe- 
riod, whereby the space of time may or may not develop to be longer than 90 days. 
The “period” must be reasonable, and it is unreasonable if less than 90 days is pro- 
vided for. Thus, in the Taber Case, the period was stipulated for as beginning with 
the filing of the message. The day of the filing of the message might have been the 
same day as that upon which the cause of action accrued, and hence it was argued, 
might have furnished a 90-day period. Nevertheless that consideration was rejected 
for its uncertainty, on grounds of public policy. The same principle applies here; 
otherwise, evasions of the reason of the statute could soon completely destroy its 
force. A period of 80, 60, or 30 days, if annexed to a condition that was possibly 
capable of extending the time beyond 90, would meet the statute. 

[4] The cited case is also helpful upon the next questions raised; that is, as to 
whether the notice of “loss” required by the bond is fairly within the phrase of the 
statute, and as to whether the obligation of the company to the bank was of such a 
nature as to give rise to “damages,” within the meaning of the statute. A “claim” 
frequently means a cause of action. 2 Words and Phrases, 1204, 1205. As recognized 
in the Taber Case, and obviously by the statute itself, the article under considera- 
tion has to do with a claim in the sense of “cause of action” for damages, because 
it contemplates that the suit is to be brought “thereon.” 

The company contends that the bond in this case requires, as a condition prece- 
dent to suit, merely a notice “of any loss in respect of which liability of the company 
is claimed,” and that this is less than notice of a “claim,” or cause of action, for 
damages. It may be; but, if the force of the statute is to be avoided by requiring 
notice, not of the cause of action itself, but of necessary and component parts of the 
cause of action, its purpose can be too readily defeated. For instance, instead of 
using in a provision the exact words of the law, “notice * * * of .* * * 
claim for damages,” a surety company, assuming contractual liabilities and duties, 
might reach exactly the same result by stipulating either for “notice of defalcation” 
on the one hand, or for “notice of damage” on the other. Neither element would 
constitute the entire cause of action, but requiring notice of either would be as ef- 
fective a limitation as requiring notice of the whole cause of action. The spirit of 
the statute is a liberal public policy, and excludes an evasion of that nature, how- 
ever unconscious on the part of the company, and regardless of questions of ex- 
pediency in a particular line of business. It does not permit a tendency to relaxa- 
tion, but demands strict obedience. The cases of Walsh v. Methodist, etc.. Church 
(Tex. Civ. App.) 173 S. W. 241, and American Indemnity Company y. Board of 
Trustees (Tex. Civ. App.) 200 S. W. 592, though not having adverted to considera- 
tions of this nature, seem to be in conflict with the above conclusion and with the 
Taber Case upon which it is based. 

In certain bonds for indemnity in favor of an employer or the owner of pre- 
mises against loss by reason of the liability imposed upon the principal by law for 
damages on account of personal injuries to employees or to the public, stipulations 
ate found requiring that notice of an accident to an employee, or to a third person, 
be given to the surety at, or within, a stated time. The opinions in such cases seem 
to be that the stipulations for notice of “accident” are not within the statute under 
consideration. See Travelers’ Ins. Co. v. Scott (Tex. Civ. App.) 218 S. W. 53, and 
cases following it. These cases are not thought to be at variance with this opinion. 
The cause of action—the claim for damages—contemplated by the statute never 
arises in them, unless not only an “accident” occurs, but also liability results, and 
the injured person, moreover, instead of disregarding the matter, as he may do, ob- 
tains damages or compensation from the principal for his injuries. In such an in- 
stance, the statute by a fair construction need not extend so far into past occur- 
rences and relationships as the mere “accident.” The intention of the statute may 
be reached by rejecting, as a prerequisite to recovery, notice of that which is related 
to a claim for damages by the insured against the insurer. A mere possibility more 
remote than a separate and previous cause of action—a claim against the insured by 
a third person—is not reasonably within the statute. 

The word “damages,” as used in the statute it may be fairly said, includes the 
remedy upon this bond. The bond is in the penal sum of $5,000, but the obligation 





1068 Insurance Law Journal, Vol. 62. [June, 1924 


of the company is for the loss to the bank, whether as to money or as to securities 
embezzled, etc., which may amount to less than $5,000, but may not be the subject 
of indemnity if more. The recovery upon a bond of this nature is not for the pen- 
alty, but for “damages.” 1 Pomeroy, Eq. Jur. 381; Simkins on Equity, 631; 4 R. C. 
_ - ao C. J. 128, 129; Maryland Casualty Co. v. Hudgins (Tex. Civ. App.) 72 

[5] The final contention, made upon the basis of the clause requiring notice, is 
that, if one part of the contract be excluded as illegal, the whole of it should fail. 
The statute does not declare the whole contract invalid, but merely a particular 
“stipulation” of it, and it necessarily implies that the rest of the agreement shall re- 
main a contract. Otherwise, the statute would effect the unreasonable end of de- 
stroying the very subject-matter that it intends, on grounds of public policy, to pro- 
tect. The parties to this suit must be presumed to have known this when they en- 
tered into the transaction. The statute does not “affect the substantial elements of 
the contract itself,” but relates “solely to its breach.” Armstrong v. G. H. & S. A. 
Ry. Co., 92 Tex. 117, 46 S. W. 33. The valid and invalid portions of the contract are 
readily separated, and the valid portion should be enforced. 26 C. J. 65. 

[6] A suggestion is made that the former commissioner of insurance and bank- 
ing provided the form of this bond and that it is therefore unassailable. The record 
does not show who prepared the bond, and, even were the point presented here, it 
would seem to be entirely untenable upon the ground that the power to annul a 
statute cannot be delegated to such an official. 6 R. C. L. 165, 166; 14 R. C. L. 859, 
860; 12 C. J. 850. 

[7] For the reasons discussed, the judgments below do not appear sustainable 
upon the basis of R. S. art. 5714. They do, however, appear to be supported upon 
another ground. The bank alleged that the bond was an obligation of indemnity 
against loss sustained by reason of money or securities “‘embezzled, wrongfully ab- 
stracted or willfully misapplied by said officer,” and that the obligation became due 
by reason of that officer’s having, without authority from the board of directors, 
pledged certain United States bonds upon the personal note of himself and another to 
a Dallas association, and by his having further, and without that authority, paid out 
a large amount of money on drafts drawn by his father for funds with which to 
purchase cotton. There was also allegation that, if any authority was given by the 
board of directors, it was illegal and not binding upon the bank, because not the act 
of at least a quorum of the directors, and because the advances, added to previous 
loans to this officer, were above 25 per cent. of the capital and surplus of the bank. 
The theory of the attack here is upon the basis of the part of title 14 of the Revised 
Civil Statutes pertaining to state banks, and particularly articles 378a and 539 of 
that title. It will not be required that this point be passed upon. Though it were 
assumed to be correct, still the burden of proof in these respects would have. been 
upon the plaintiff. United States v. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 
698; 3 Michie on Banks and Banking, 1936; National Surety Co. v. Atascosa Ice, 
ete., Co. (Tex. Civ. App.) 222 S. W. 605; United States, etc., Co. v. Bank of Bates- 
ville, 87 Ark. 348, 112 S. W. 958. 

The amount of capital was shown, but not the amount of surplus. The bond 
covered acts of the officer and not acts of the bank. There was testimony that the 
officer's acts were innocent and designed for the good of the bank. There was tes- 
timony tending to show that he proceeded in obedience to the orders of the board 
of directors, made in good faith. But, aside from that, there was no conclusive show- 
ing that the acts were those of the officer, as distinguished from those of the bank, 
nor that authorization by the board of directors at a regular meeting was absent 
from the record of the minutes as originally entered. There was undisputed testi- 
mony that in some way, not apparently attributable to the fault of this officer, some 
parts of the minutes had been removed before the trial. The book came from the 
custody of the bank and was exhibited in open court. Since the burden was upon 
the bank to prove that its pecuniary loss was chargeable to acts of the officer, and 
not to its own acts, since it cannot be said undoubtedly to have made that proof, and 
since the judgments below were against it, there is no ground at this time to dis- 
turb the decision of the Court of Civil Appeals, notwithstanding that its holding 
upon the question of notice is considered here to be erroneous. 

We recommend that the judgments of the district court and of the Court of, 
Civil Appeals be affirmed. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court 
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MISCELLANEOUS. 


SHAPIRO v. AMERICAN SURETY CO. OF NEW YORK. (No. 18426.) 
(St. Louis Court of Appeals. Missouri. Feb. 5, 1924.) 
259 Southwestern Reporter, 502. 


1. INSURANCE — EVIDENCE THAT INSURED KEPT ACCOUNT BOOK 
OF MONEY LOSSES BY ROBBERY HELD TO SUPPORT ORDER 
OVERRULING DEMURRER TO EVIDENCE. 

In view of testimony that he kept an account book showing how much money, 
and the denominations of it, he lost by robbery, and that he showed such book to an 
officer of defendant after he was robbed, the court properly overruled a demurrer to 
evidence for failure of proof that books and accounts were kept by insured, as re- 
quired by policy insuring against loss by robbery. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

2. INSURANCE — PROVISIONS CUTTING DOWN LIABILITY OR FOR- 
FEITING INSURANCE MUST BE PLEADED. 

Exemptions, exceptions, warranties, conditions, and other provisions, undertak- 
ing to cut down, limit, or defeat liability, or to forfeit the insurance, must be pleaded, 
if relied on as defenses by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not. to be officially published.” 

Action by Harry Shapiro against the American Surety Company of New York. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


George E. Egger, of St. Louis, and Frank Dietrich and R. E. Kleinschmidt, 
both of Hillsboro, for appellant. 
P. S. Terry, of Festus, for respondent. 


Sutton, C. This is an action upon an insurance policy by which the defendant 
insured plaintiff in the sum of $1,000 against loss of money, securities, and mer- 
chandise by robbery. The policy contained, among other exemptions, the following: 

“The company shall not be liable for loss * * * unless books and accounts 
are kept by the assured and the company can accurately determine the loss there- 
from.” 

The evidence shows that, while the policy was in force, the plaintiff was-rob- 
bed of $375 near his place of business in the city of St. Louis. The jury returned a 
verdict for plaintiff for $375 as his actual loss, and for $100 as attorney fee and 
$37.50 as damages, for vexatious refusal to pay the loss, making an aggregate sum 
of $512.50. The court gave judgment accordingly, and the defendant appeals. 

[1, 2] The defendant demurred generally to the evidence in the court below, and 
the overruling of its demurrer is assigned as error here. Defendant insists that its 
demurrer to the evidence should have been sustained, for the reason that there was a 
total failure of proof that books and accounts were kept by the insured, as required 
by the exemption clause of the policy above quo.ed. This insistence cannot be sus- 
tained for two reasons: (1) The plaintiff testified that he kept an account book, 
showing how much money, and the denominations of the money, he lost by the rob- 
bery, and that he showed the book to an officer of defendant after he was robbed; 
and (2) the failure to keep books and accounts, as required by the policy, was not 
pleaded by the defendant. Exemptions, exceptions, warranties, conditions, and 
other provisions undertaking to cut down, limit, or defeat liability, or to forfeit the 
insurance, must be pleaded, if relied upon as defenses by the insurer. Fager v. 
Commercial Union Assurance Co., 189 Mo. App. 464, loc. cit. 469, 176 S. W. 1064; 
Tinsley v. AXtna Ins. Co., 199 Mo. App. 693, loc. cit. 709, 205 S. W. 78; Baker & 
Lasley v. Phoenix Ins. Co. (Mo. App.) 230 S. W. 336; Young v. Pennsylvania Fire 
Ins. Co., 269 Mo. 1, loc. cit. 12, 187 S. W. 856; Johnson v. Fire Ins. Co., 120 Mo. 
App. 80, loc. cit. 87, 96 S. W. 697; King v. Ins. Co., 133 Mo. App. 612, loc. cit. 619, 
114 S. W. 63; Bathe v. Metropolitan Life Ins. Co., 152 Mo. App. 87, loc. cit. 93, 
132 S. W. 743; Stephens v. Fire Ass’n of Philadelphia, 139 Mo. App. 369, loc. cit. 
375, 123 S. W. 63; Roedel v. Ins. Co., 176 Mo. App. 584, loc. cit. 590, 160 S. W. 44 
Reddick v. Accident & Casualty Co., 180 Mo. App. 277, loc. cit. 287, 165 S. W. 384: 
Keeton v. National Union, 178 Mo. ‘App. 301, 165 S. W. 1107. 
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[3] Defendant also complains that the trial court submitted to the jury the is- 
sue of defendant’s vexatious refusal to pay the loss, and urges that such submis- 
sion was not justified by the evidence. We are relieved from examining the ques- 
tion thus raised, for the reason that the defendant offered no special demurrer upon 
this issue, and requested no instruction withdrawing the issue from the consideration 
of the jury, without making any such offer or request, at its own instance, procured 
the court to give to the jury two instructions upon this issue. On of these instruc- 
tions directed the jury that, if they believed that the conduct of the plaintiff at the 
time and shortly after the alleged robbery was such as to lead a reasonable person 
acting in good faith to believe that plaintiff was attempting to practice a’fraud on 
defendant in the presentation of his claim, and that defendant did so believe, then 
that they should find for defendant upon the issue of vexatious refusal to pay. 
The other instruction told the jury that, before they were authorized to find for 
the plaintiff upon the issue of vexatious refusal to pay, they must believe the re- 
fusal of defendant to pay plaintiff the amount of his claim was willful and without 
reasonable excuse, and that the question of willfulnes was not to be determined by 
the appearance of facts and circumstances at the time of the trial, but by the appear- 
ance before the trial, as judged by a prudent and reasonable man, seeking to ascer- 
tain the facts as duty would require. By procuring these instructions to be given 
to the jury, without first offering a special demurrer upon the issue of vexatious re- 
fusal to pay the loss, or requesting an instruction withdrawing that issue from the 
jury, the defendant is clearly estopped to now insist that the court erred in submit- 
ting such issue to the jury. Torrance v. Pryor (Mo. Sup.) 210 S. W. 430, loc. cit. 
432; Ramsey v. Mississippi River & Bonne Terre Ry. (Mo. ie) 253 S. W. 1079, 
loc. cit. 1082; Leahy v. Winkel (Mo. App.) 251 S . W. 483, loc. cit. 487; Davison v. 
Hines (Mo. Supp.) 246 S. W. 302; Peycke on ‘Commission Cov. Lehigh Valley 
R. Co. (Mo. App.) 224 S. W. 71; Todd v. Security Ins. Co., 203 Mo. App. 474, loc 
cit. 480, 221 S. W. 808, loc. cit. 810; Sbiglio v. St. Joseph Lead Co. (Mo. App.) 243 
S. W. 204, loc. cit. 206; Morris v. Wagner Electric Mfg. Co. (Mo. App.) 243 S. 
W. 424, loc. cit. 426; Raymond v Elm Tree Inn Co., 211 Mo. App. 493, loc. cit. 497, 
245 S. W. 354; Williams v. Columbia Taxicab Co. (Mo. App.) 241 S. W. 970, loc. 
cit. 971. 

[4] The assistant manager of the defendant company, testifying on behalf of 
defendant, was asked, “Why did you refuse to pay this claim?’ The court sus- 
tained the plaintiff's objection to this question, and defendant assigns this ruling as 
error, insisting that the inquiry was competent upon the issue of vexatious refusal 
to pay. The defendant made no proffer to show what it expected to prove by the 
witness, and did not disclose to the court in any way what the answer was expected 
to be. The rule is well settled that, where a party desires to introduce evidence 
which is objected to and excluded, he must clearly disclose what he expects to prove, 
so that the admissibility and materiality of the evidence offered, as well as the pre- 
judicial effect of excluding it, shall be made clearly to appear; otherwise, he cannnot 
be heard to complain on appeal. State ex rel. Farwell v. Leland, 82 Mo. 260, loc. 
cit. 264; Chicago, R. I. & P. Ry. Co. v. Lydik (Mo. Sup.) 187 S. W. 891, loc. cit. 
892; McCormick v City of St. Louis, 166 Mo. 315, loc. cit. 338, 65 S. W. 1038; Ed- 
wards v. Yarbrough (Mo. App.) 201 S. W. 972, loc. cit. 974; Bowman v. Coal & 
Mining Co., 168 Mo. App. 703, loc. cit. 707, 154 S. W. 891. 

The Commissioner, therefore, recommends that the judgment of the circuit 
court be affirmed. 


Per CurtAM. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker, J., concur. 

Daues, J., concurs in the result. 
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FRED S. JAMES & CO. v. SECOND RUSSIAN INS. CO. 
(New York Supreme Court, Appellate Division. First Department. February 21, 
1924.) 
203 New York Supplement, 232. 


1. INSURANCE — SERVICE ON SUPERINTENDENT CONFERS JURIS- 
DICTION OVER RUSSIAN COMPANY DISSOLVED BY SOVIET GOV- 
ERNMENT. 

Where defendant was a corporation organized under the laws of Russia, doing 
business in and complying with the laws of New York, held, that service on the su- 
perintendent of insurance confers jurisdiction over the person and the subject of 
the action, notwithstanding that the main company has been dissolved by the Soviet 
government. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from Special Term. 

Action by Fred S. James & Co., a corporation, against the Second Russian In- 
surance Company. From an order denying defendant’s motion to dismiss the com- 
plaint, defendant appeals. Order affirmed, with leave to defendant to answer within 
20 days from service of order. 

Argued before Clarke, P. J., and Smith, Merrell, Finch, and Martin, JJ. 

William S. Thomson, of New York City (Albert Massey, of New York City, 
of counsel), for appellant. 

Louis J. Wolff, of New York City, for respondent. 


SmitH, J. The motion is made on the complaint and certain affidavits, and is 
made on two grounds: First, that the court has not jurisdiction of the person of 
the defendant, and, second, that the court has not jurisdiction of the subject of 
the action. 

[1] The plaintiff is a New York corporation, and is the assignee of a claim 
against the defendant in favor of a British corporation called the Eagle Star & 
British Dominions Insurance Company, Limited. The defendant is a corporation 
organized under the laws of Russia and doing business in New York state, and has 
complied with the insurance laws of the state of New York. The summons and 
complaint herein were served on the superintendent of insurance of the state of 
New York January 23, 1923. Thereafter the defendant made the motion above 
referred to, returnable on the 20th day of Marck, 1923. 

[2, 3] As to the first question presented, I think the court had jurisdiction of 
the person of the defendant. The business was done by the defendant as a branch 
of a Russian corporation and it complied with the law as to doing business within 
this state. It is true that the main company in Russia had been dissolved by the 
Soviet government, but those decrees we do not recognize, so that the qustion is 
presented as though this defendant were a branch of a Russian corporation author- 
ized to do business within this state. As such it is subject to the jjurisdiction of 
this court by service upon the superintendent of insurance, which was made. Fur- 
thermore there was an appearance generally in the action, and this would be a com- 
plete answer to the claim of the defendant that the court had not jurisdiction of 
the person of the defendant. . 

As to the second ground upon which this motion is based, to wit, that the court 
had no jurisdiction of the subject of the action, if it be true, that we do not recog- 
nize the dissolution of this corporation by the Soviet government, the subject must 
be considered as though the parent corporation existed now in Russia and was do- 
ing business through its branch insurance company in the United States. The right 
to the enforcement of a judgment obtained as against New York state creditors 
does not arise, because that is a matter to be adjusted after the judgment is ob- 
tained. 

[4] The question is further raised that the plaintiff takes by assignment from 
a British corporation, and that by special agreement between the British govern- 
ment and the Soviet government the decrees of the Soviet government have been 
recognized and the debts between the nationals of the British and Soviet govern- 
ments are to be settled by diplomatic negotiation. This question. in my judgment, 
can be raised only in defense of the action, and does not go to the jurisdiction of 
the court over such an action. inasmuch as we have not recognized the Soviet gov- 
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ernment, nor any of its decrees. This court has jurisdiction. thereafter, over any 
cause of action arising here or in the British empire, subject only to such defenses 
as may be properly urged to the payment of these claims. If the British govern- 
ment had agreed with the Soviet government to offset all claims of their nationals 
against the nationals of the other governments, those facts appearing in the plead- 
ings would present the question to this court to decide as to whether the plaintiff's 
assignor, being a British subject. had no claim upon the assets of this insurance 
company. It does not, however, go to the jurisdiction of the subject-matter of the 
action, and the jurisdiction of the subject of the action is the question that is raised 
by this motion. 

In my judgment, the Special Term was right, therefore, in denying the defend- 
ant’s motion, and the order should be affirmed, with $10 costs and disbursements, 
with leave to the defendant to answer on payment of said costs. 

Order affirmed, with $10 costs and disbursements with leave to defendant to an- 
swer within 20 days from service of order upon payment of said costs. Order 
filed. All concur. 


a I 


GENERAL ACC.,, FIRE & LIFE ASSUR. CORPORATION, Lrmitep, v. 
THOMPSON. (No. 14319.) 


(Supreme Court of Oklahoma. Feb. 5, 1924. Rehearing Denied March 4, 1924.) 
223 Pacific Reporter, 666. 


(Syllabus by the Court.) 
1. TRIAL—RULE STATED AS TO WHEN VERDICT SHOULD NOT BE 

DIRECTED. 

Where the only testimony upon a material issue is that of an interested party, 
and such testimony is inconsistent or contradictory and the replies to questions are 
evasive and unreasonable, and where the jury may draw inferences therefrom un- 
favorable to plaintiff or defendant, as the case may be, the court should never direct 
a verdict, but should submit to the jury all controverted questions of fact under 
proper instructions. 

(For other cases, see Trial, Dec. Dig. § 142.) 


2. INSURANCE EVIDENCE HELD SUFFCIENT TO SUSTAIN JUDG- 

a ON INSURANCE POLICY FOR LOSS OF PROPERTY BY ROB- 

=RY. 

Record examined, and held, that although the evidence, as to immaterial issues, 
was inconsistent and contradictory, the testimony upon the issues necessary to a 
recovery by the plaintiff was positive and consistent and was not contradicted by ei- 
ther the physical facts or the circumstances surrounding the transaction. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Creek County; James I. Phelps, Judge. 

Action by J. W. Thompson against the General Accident, Fire & Life Assur- 
ance Corporation, Limited. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

Thompson & Smith, of Sapulpa, for plaintiff in error. 

C. B. Rockwood, of Sapulpa, for defendant in error. 


Mason, J. This cause of action was commenced in the district court of Creek 
county by the defendant in error, as plaintiff, against the plaintiff in error, as de- 
fendant, to recover on an insurance policy for the loss of two diamonds and other 
personal property alleged to have been forcibly taken from the plaintiff by high- 
waymen. 

At the conclusion of the plaintiff's evidence, the defendant demurred thereto, 
which was overruled, after which a motion for a directed verdict in favor of the de- 
fendant was made and by the court overruled. The defendant then elected to stand 
on said demurrer, and the plaintiff moved for an instructed verdict, which was by 
the court sustained. The defendant filed its motion for new trial, which was over- 
ruled, and this appeal has been duly perfected to this court. 

For reversal, plaintiff in error makes several assignments of error, which may 
be considered under the one assignment, that the trial court erred in not submitting 
to the jury, as a question of fact, whether or not the plaintiff was held up and rob- 
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bed as alleged and contended by him, and if so, the amount of the damages sus- 
tained by the plaintiff. 

The facts in this case are substantially as follows: That on and prior to Janu- 
ary 13, 1922, the plaintiff was the owner of two diamonds, one set in a stud and the 
other in a ring; that he had owned the stud for 15 or 18 months and the ring for 
some 30 or 40 days; that while wearing these diamonds, the plaintiff was approached 
by M. E. Menifee, who was soliciting insurance for the defendant company, and 
advised to have them insured. The plaintiff agreed with the suggestion and re- 
quested Menifee to write up the policy and thereupon Menifee forwarded an appli- 
cation to H. S. Shelor, general agent of the defendant company, at Muskogee, and 
the policy herein sued upon was duly executed by the defendant company and mailed 
to Menifee at Sapulpa, who delivered the same to plaintiff. The plaintiff paid the 
premium thereon to Menifee, who deducted his commission and forwarded the bal- 
ance to the defendant company. It appears that the policy was issued for a total 
amount of $4,500 and covered many articles of personal property in addition to the 
diamonds herein referred to, but that it contained a special provision limiting the 
— of the recovery of the assured to $2,500 for loss of said property by rob- 

ery. 

The evidence further discloses that, while Menifee was soliciting the plaintiff 
to take out the policy of insurance herein sued on, he suggested that the plaintiff, 
as a matter of precaution, in case of future loss of the diamonds, should have the 
same appraised by some competent judge of their value, and suggested that the 
plaintiff take them to one Hall Miller, a jeweler of some 25 years’ experience, and 
that, thereafter, the plaintiff took said diamonds to Miller to be appraised. There is 
some dispute in the evidence as to whether Menifee accompanied the plaintiff at this 
time. The evidence does disclose, however, that Miller examined, weighed, and 
valued the diamonds, and that his conclusions were reduced to writing and delivered 
to the plaintiff, who later delivered same .to the agent of the defendant at Muskogee. 
This written statement was not returned to the plaintiff and was not introduced in 
evidence in the case. Mr. Miller testified, however, that the diamonds weighed be- 
tween five and six karats and were worth $700 per karat. 


The evidence further discloses that just about dark one evening, a few days 
after the issuance of said policy, and the appraisal of the property, the plaintiff, still 
wearing the diamonds, started in his automobile from his home in Sapulpa to his 
farm some 17 miles away for the purpose of bringing his daughter and her child to 
town; that, when he reached the point where the highway crosses the Frisco railway 
some six or seven miles from Sapulpa, he was held up by two highwaymen or 
“highjackers” and compelled to drive some distance from the road, where he was 
robbed of both diamonds, a watch, and some money; that after being released by the 
robbers he returned to his home in Sapulpa and immediately notified the agent of 
the defendant company and one John Willard, who it appears, was a deputy sheriff. 
Later, a claim was made under the policy and payment refused by the defendant. 

The testimony of the plaintiff, relative to where he had secured said diamonds 
and the amount of the purchase price, was more or less indefinite and somewhat con- 
flicting but it appears that the plaintiff and one Dr. W. A. Cromwell were engaged 
in the drug business in the city of Tulsa, and that Cromwell borrowed various sums 
of money from the plaintiff, and upon being unable to repay the same sold the dia- 
monds to the plaintiff for a small consideration in addition to the money borrowed. 
The testimony fixes the consideration for the sale of one diamond at from $3,200 to 
$3,500 and the other at from $1,000 to $1,050. It is because of the conflict and the 
character in general of this testimony that the defendant contends that the trial 
court erred in refusing to submit the case to the jury, and for reversal counsel for 
plaintiff in error cite Moore v. First Nat. Bank of Iowa City, 30 Okl. 623, 121 Pac. 
626, and Chicago, R. I. & P. Ry. Co. v. Owens, 78 Okl. 114, 189 Pac. 171. 

[1] In Moore v. First Nat. Bank of Iowa City, supra, the plaintiff brought suit 
on several bills of exchange drawn and accepted by the defendant, who introduced 
certain contradictory and evasive testimony, which the lower court considered of no 
probative force and instructed a peremptory verdict for the plaintiff, and this court 
in reversing the case uses this language, which is cited and relied upon by the plain- 
tiff in error in the instant case: 

“Where the only testimony upon a material issue is that of an interested party 
and such testimony is inconsistent or contradictory and the replies to questions are 
evasive and unreasonable, and where the jury may draw inferences therefrom un- 
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favorable to plaintiff or defendant, as the case may be, the court should never di- 
rect a verdict but should submit to the jury all controverted questions of fact under 
proper instructions.” 

The case of Chicago, R. I. & P. Ry. Co. v. Owens, supra, grew out of the kill- 
ing of two men by the train of the defendant company. The engineer testified that 
he did not see the men on the track until within 200 feet of them, and that he ex- 
erted every possible means to stop the train before running over them, but that this 
was impossible. His testimony so far as these statements were concerned was un- 
disputed. The company claimed this a complete defense to the action. The engi- 
neer also testified that the track was straight for about four miles before he struck 
the men; that he was keeping a lookout ahead all the time. The plaintiff contended 
that these circumstances contradicted, or, at least, cast doubt upon, the testimony 
of the engineer as to the distance he was from the men when he first saw them. The 
trial court concurred in this view and submitted the case to the jury, which resulted 
in a verdict for the plaintiff. On appeal, this court held that the variance between 
the conclusions of the engineer and the actual circumstances incident to his testi- 
mony were sufficient to submit the case to the jury upon this question, and affirmed 
the judgment of the trial court. In the body of the opinion the following language 
is used: 

“We think the rule above announced the general rule and the exception. The 
general rule is, where the testimony is positive upon a certain state of facts, the jury 
cannot capriciously disregard the same. The exception to the rule is, where the phy- 
sical facts and the circumstances surrounding the transaction tend to contradict the 
positive testimony, or the positive testimony is inherently improbable, then it becomes 
a question for the jury.” 

We fail to see the applicability of this rule to the case at bar, inasmuch as there 
are no physical facts or circumstances surrounding the transaction which tend to 
contradict the positive testimony of the plaintiff, nor is the positive testimony of 
the plaintiff, in the instant case, inherently improbable. 

Counsel for plaintiff in error, in their brief, contend that the plaintiff is alone as 
as witness to the holdup and that he is a deeply interested witness, and then states, 
if this instructed verdict is right on the evidence in this case, that it would be 
tremendously easy to victimize an insurance company on policies assuming risk of 
loss by robbery from the person. We admit that this must be true, but when the 
defendant company assumed the risk in this case, it must have known from the very 
nature of the transaction that it was highly improbable that witnesses other than the 
assured himself could be produced to testify to a loss such as the one sued on herein, 

[2] We have carefully examined all the evidence in this case, and, while some 
portions of it as stated above are inconsistent and contradictory, that portion is lim- 
ited to the purchase price of said diamonds and the manner in which they were se- 
cured. The evidence is positive and uncontradicted that the plaintiff was the owner 
of said diamonds, and the evidence of a jeweler of 25 years’ experience selected by ~ 
the agent of the defendant company fixed the value of the two diamonds at ap- 
proximately $4,200, and is .undisputed. This evidence, as to the ownership of said 
diamonds by the plaintiff and the value thereof, and as to the loss by highway rob- 
bery, was not inconsistent, evasive, or unreasonable, nor did the physical facts and 
circumstances surrounding the transaction tend to contradict such positive testimony, 
nor was it contradicted by any evidence on behalf of defendant; therefore the trial 
court properly directed a verdict for the plaintiff. Moore v. Leigh-Head & Co. 
48 Okl. 228, 149 Pac. 1129; City of Claremore v. Southwestern Surety Ins. Co., 82 
Okl. 118, 198 Pac. 573; Byers v. Ingraham, 51 Okl. 440, 151 Pac. 1061; Longest v. 
Langford, 67 Okl. 155, 169 Pac. 493; Smoot & Abbott v. W. L. Moody & Co., 34 
Okl. 522, 125 Pac. 1134; Eminent Household of Columbian Woodmen v, Prater, 37 
Okl. 568, 133 Pac. 48. 

[3] The facts necessary to a recovery on the part of the plaintiff were clearly 
and positively established by the evidence, although there was some contradiction as 
to immaterial issues. The defendant did not contradict any portion of the evidence 
of the plaintiff and introduced no evidence on its own behalf. Under these circum- 
stances. and the cases cited, the trial court properly instructed a verdict for the 
plaintiff. 

Therefore the judgment of the trial court is affirmed. 

Johnson, C. J., and Nicholson, Cochran, and Lydick, JJ., concur. 
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TOPICAL INDEX. 


{. Control and Regulation in General. 
§ 2. WHAT CONSTITUTES INSURANCE. . 
(1). 


2(1)—Presumption of death from absence unavailing where death must be proven 
within four years. Goodier v. Mutual Life Ins. Co. of New York. (Minn.) 
(2 


2(2)—Presumption of death from absence does not prove death at any precise time. 
Goodier v. Mutual Life Ins. Co. of New York. (Minn.) 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Evidence held insufficient to establish death of insured absent for seven years. 
Goodier v. Mutual Life Ins. Co. of New York. (Minn.) 

4—Statute governing accident insurance applies to subsequent contract continuing poli- 
cies in force before enactment. Steele v. Great Eastern Casualty & Indemnity Co. 
et al. (Minn.) 

§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 

6—Binding when surrounding circumstances showed written contract referred to in 
bond was one between guarantor and principal’s agsignor. Andes Co-operative Dairy 
Co. v. Commercial Casualty Ins. Co. 

§ 9 REPORTS AND STATEMENTS. 

qa).—_— 

9(1)—Obligors in bond held Hable for payment of judgment on affirmance.—Liability 
on bond held to accrue when obligors failed to discharge liability undertaken. Litt 
et al. v. International Fidelity Ins. Co. et al. (N. J.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 


(2). 

10(2)—Citizen beneficiary of fraternal benefit society precluded from bringing action 
during residence in Germany during war. Wirtele v. Grand Lodge, A. O. U. W. 
(Neb.) 
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(5). 
10(6)—Notice of default due on Saturday, given on Monday, held too late; ‘“‘holiday;’” 
“half holiday.” Andes Co- operative Dairy Co. v. Commercial Casualty Ins, Co. 
Zz 
§ 11. CONDUCT OF BUSINESS. 
11—Insurance companies held to broader legal responsibility than parties to private 


transaction; insurer required to pass on applications within reasonable time. 
Columbian Nat. Life Ins. Co. v. Lemmons, (Okla.) 


§ 12. REGULATION OF AGENTS AND BROKERS. 
12—Agent’s license issued for longer term than authorized not void.—License of agent 
cannot be arbitrarily canceled. State ex rel. Coddington v. Loucks (Wyo.). 

# 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 
20—Failure of principal to sign a bond held immaterial, where it assumed the same 


obligations by signing contract. Pacific Mill & Timber Co. v. Massachusetts Bond- 
ing & Ins. Co. (Cal.) ° 


§ 21. LOCAL FUNDS AND SECURITIES. 

21—English statutory liquidator held entitled to funds of insolvent English insurance 
company in hands of insurance superintendent. In re Stoddard, Superintendent of 
Insurance. (N. Y.) 

21—Guarantor held estopped from setting up defense, to bond given to secure perform- 
ance of written contract, that there was no such contract. Andes Co-operative 
Dairy Co. v. Commercial Casualty Ins. Co. (N. Y.) 

§ 23. REPORTS AND SUPERVISION AND CONDUCT OF BUSINESS. 

(2). -— 

23(2)—A bond delivered without principal’s signature held not constructive notice of 
condition attached to its execution.—In absence of notice that bond was not to be 
valid until signed by the principal, violation of such condition did not prevent lia- 
bility. Pacific Mill & Timber Co. v. Massachusetts Bonding & Ins. Co. (Cal.) 

§ 27. PENALTIES FOR VIOLATIONS OF REGULATION 

27—If language ambiguous, contract may be read in light of surrounding circumstances. 
Andes Co-operative Dairy Co. v. Commercial Casualty Ins. Co. 


II. Insurance Companies. 


(A) STOCK COMPANIES. 

§ 41. INSOLVENCY AND DISSOLUTION. 

$ 465. VOLUNTARY LIQUIDATION. 

45—Evidence held insufficient to support finding that bond was not to be delivered to 
obligee until it had been executed by the principal. Pacific Mill & Timber Co. V. 
Massachusetts Bonding & Ins. Co. (Cal.) 

(B) MUTUAL COMPANIES. 

§ 59. PROFITS, DIVIDENDS, AND SURPLUS. 

59—Bond securing the performance of a contract is a contract of ‘‘suretyship” and 
must be construed in accordance with statute. Pacific Mill & Timber Co. v. Mass- 
achusetts Bonding & Ins. Co. (Cal.) 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 67. —— CONSOLIDATION. 

67—Obligee’s failure to give notice of principal’s default within time stipulated can- 
not be excused. Andes Co-operative Dairy Co. v. Commercial Casualty Ins. Co. 
(N. ED 

§ 71. ——- ASSESSMENTS BY RECEIVERS. 

(2) Levy of assessment and effect thereof. 

71(2)—Statute making assessments prima facie evidence of regularity applicable only 

to assessments by receivers. Michigan Mut. Windstorm Co. v. Goodrich (Mich.).... 


MI. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 76. EVIDENCE AS TO AGENCY. 

76—Statute making solicitor an agent held to apply only to agents of companies. Mil- 
waukee Bedding Co. v. Graebner. (Wis.) 

76—Agency: evidence held to establish soliciting agent as agent of insurer. 
v. Hanover Fire Ins. Co. (Kan.) 

76—Receipt of letter from company held to warrant finding it was written by Bench 
authorized officers. Home Life & Accident Co. v. Scheuer (Ark.) 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79—Conduct of agent held to warrant principal in abrogating contract of employment. 
Wenneby v. Time Ins. Co. is. 

§ 80. AUTHORITY AND DUTIES OF AGENT AS TO INSURER 

80—Superintendent’s contract construed. Andrews v. Public Savings Ins. 
America, (Ind.) 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—Complaint in action by indemnitor against principal debtor held to state cause 

of action on theory of subrogation. Huff v. Rosen, (N. Y.) 
(2). For failure to cancel or reduce policy 

83(2)—Failure of agent to exercise reasonable diligence to cancel policy on peremptory 
order renders him liable for loss; usage or custom as to cancellation no excuse for 
disregard of peremptory orders. Northwestern Nat. Ins. Co. v. Albert Robbins, 
Inc. ‘(N. J.) -. ° 

83(2)—When cancellation of "policies on instructions within reasonable time, question 
of law or fact stated. Fire Ass’n. v. Shores et al. (Okla.) 


(14) 
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§ 84. COMPENSATION OF AGENT. 
(1). In general. 

84(1)—-Superintendent’s contract held reasonable and unambiguous. , Andrews v. Public 
Savings Ins. Co. of America Ind.) : 

§ 85. BREACH OF CONTRACT BY PRINCIPAL 

85—Insurance company entitled to possession of agent’s office without demand, Wen- 
neby v. Time Ins. Co. (Wis.)... 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 87. IN GENERAL. 

87—Agent’s mistake in failing to deliver full coverage automobile policy held that of 
insurer; ‘‘full coverage.” Merchants’ & Manufacturers’ Inter-Insurance Alliance 
et al, v. Hansen (Tex.) e Séegvelaee 

§ 88. GENERAL OR SPECIAL AGENTS. 

88—Powers of insurance agent held to make him a general agent. American Central 
Ins. Co. v. Buchanan-Vaughan Auto. Co. (Tex.) 

88—Powers of general agent stated. Missouri State Life Ins. Co. v. Woodson et al. 


EFFECT OF INSTRUCTIONS TO AGENT. 
91—Insurer led by agent to believe application was sufficient, had not held by un- 
disclosed limitations and instructions to agent. Missouri State Life Ins. Co. v. 
Woodson et al. (Tex.) 


§ 95. NOTICE TO AGENT. 

95—Information acquired by soliciting agent on taking application imputed to insurer. 
Norem v. Iowa Implement Mut. Ins. Ass’n. (Ia.) 

95—Notice to agent is, notice to principal; notice to an insurance agent as to material 
facts affecting risk is notice to company; notice to special or class agents is notice 
to company. Knights and Ladies of Security v. Bell. (Okla.) 

95—Rule imputing knowledge of agent to principal applies to insurers. National Life 
Ins. Co. of the United States of America v. Jackson. (Ark.) 

95—Agent’s knowledge of insured’s intentions held imputable to insurer.—Knowledge 
of insurer’s agent of conditions under which deceased purchased policy held im- 
putable to insurer. Missourj State Life Ins. Co. v. Woodson et al. (Tex.) 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Insured’s agent held authorized to accept notice of cancellation and to procure in- 
surance in other company. Orkin v. Standard Fire Ins. Co. of New Jersey. (N. J.) 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 

98—Authority of agent to solicit business only does not make him general agent. 
Ames v. Auto Owners’ Ins. Co. (Mich.) 

98—Acts of agent of assured or broker not binding on insurer.—Agency; facts held 
eeCNee: to show that firm procuring insurance were the agents of insurer. 
Overland Sales Co. et al. v. American Indemnity Co. (Tex.) 

§ 99.— 4 FF ECT OF PROVISIONS OF POLICY. 

(3 oe 

99(3)—Eviderice must be clear, cogent, and convincing. Mutual Life Ins. Co. of New 
York v. Wiegmann. (Mo.) 

§ 100. EVIDENCE AS TO AGENCY. 

100—Evidence warranted finding of authority of agent to cancel binders and rewrite in- 
surance Sterling Fire Ins. Co. v. Comision Reguladora del Mercado de Henequen 
(Ind.) 

§ 1038. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Agent not held liable for fire loss on theory of insurer.—Agent agreeing to procure 
insurance liable for default.—Solicitor held to have power to bind defendant insur- 
ance agent to procure additional insurance.—Conversation between insured and soli- 
citor held to be contract by insurance agent to procure additional insurance, Milwau- 
kee Bedding Co. v. Graebner. (Wis.) 

§ 112. RATIFICATION, 

112—Contract held not performed by mere placing of a draft to the credit of the plain- 
tiff on the books of principal. Pacific Mill & Timber Co. v. Massachusetts Bonding 
& Ins. Co. (Cal.) 

§ 113. NOTICE TO AGENT. 

1138—Statute of limitations suspended as to action by citizen of United States remaining 
in Germany during war as alien enemy. Wirtele v. Grand Lodge, A. O. U. W. 
(Neb.) 


{V. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—-Rule requiring insurable interest founded on public policy. Hartford Fire Ins. 
Co. v. Evans. (Tex.) 
114—-Question of insurable interest material only to insurer. Fehr v. Cawthon. (U. S.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
115(2)—-Both owner and lienor have insurable interest in building. In re San Joaquin 
Valley Packing Co. (U. S.) 
(3). Warehousemen and other bailees. 
115(3)—Cotton gin operator holding compress tickets could insure cotton for benefit of 
himself and owner. Hartford Fire Ins. Co. v. Evans. (Tex.) 
115(3)—Provision of cotton gin operator’s blanket policy making policy cover cotton 
until transfer of ownership on books of compress company held not aaeer*. — 
policy. Hartford Fire Ins. Co. v. Evans. (Tex.) én 
(6). Vendor and purchaser. 
115(6)—Conditional buyer’s insurable interest not limited to amount paid on purchase 
price. Vigliotti v. Home Ins. Co. (N. Y.) 


(15) 
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115(6)—Failure to comply substantially with motor vehicle law renders sale of auto- 
mobile void.—Bill of sale delivered with certificate of title held substantial com- 
pliance with motor vehicle law, Howe!l v. Connecticut Fire Ins. Co. (Mo.)........ 
(8). Subjects of marine insurance. 
115(8)—Lessee of tugboat under void lease held to have insurable interest therein. 
Delanty et al. v. Yang Tsze Ins. Ass’n. Ltd. (Wash.) 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general, 
116(1)—Esgsential elements of “insurable interest’? stated, Mutual Aid Union v. Ste- 
phens (Okla ) 
(5). Creditors. 
116(5)—Life policy issued to creditor not invalidated by simultaneous discharge of 
debt. Fehr v. Cawthon. (U. §S.) 
§ 117. ESTOPPEL TO DENY INTEREST, 
117—Insurer not permitted to deny “insurable interest” of purchaser under land sale 
contract. O’Neil et al. v. Pacific States Fire Ins. Co. of Portland, Ore. (Wash.)... 
§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 
121—Transfer of a sum of money in four drafts instead of one, as agreed, not a ma- 
terial variance from a contract. Pacific Mill & Timber Co. v. Massachusetts Bond- 
ing & Ins. Co. (Cal.) 
§ 123. EXTINGUISHMENT OF INTEREST. 
(3). 
123(3)—Sureties on bond of life insurance agent exonerated by continuance of employ- 
ment after embezzlement and failure to notify sureties, Great Southern Life Ins. 
Co. v. Long et al. (Okla.) 


Vv. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF THE CONTRACT. 
124—In absence of statute, insurance companies may contract as freely as individuals. 
Powers v. Travelers’ Ins. Co. (N. C.) 
24—Contracts of insurance similar to other contracts. 
Co., Limited, v. McCree (Ala.) 
124—Insurance companies may contract as they see fit except as prohibited by statute 
or public policy. Metropolitan Life Ins. Co. v. Olsen (N, H.) 
§ 125. WHAT LAW GOVERNS. 
(1). In general, 
125(1)—Policy held Iowa policy; Iowa policy not subject to statute as to form of ex- 
ceptions and reductions of indemnity Bowen vy. Interstate Business Men’s Acc. 
Ass'n. (Wis.) 
(2). Place of contract. 
125(2)—-Validity and construction of policy determined by law of state in which issued. 
Mutual Life Ins. Co. of New York v. Wiegmann. (Mo.) 
§ 128. EXECUTORY AGREEMENT TO INSURE, 
(1). In general. 
128(1)—Agreement for policy to be subsequently written up presumed to contemplate 
usual conditions and limitations —Oral contracts sustained. Liverpool & London & 
Globe Ins. Co., Limited, v. MeCree (Ala.) 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Agent cannot bind principal by attempting to insure property already destroyed. 
—Agent not authorized to ratify imperfect contract after destruction of property. 
Hopkins et al. v. Pheenix Fire Ins. Co. of Hartford, Conn. (Ky.) 
129—Powers of general agent stated. Missouri State Life Ins. Co. v. Woodson et al. 
( Tex.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE, 
(1). In general, 
130(1)—-Agent, representing several companies must designate one before contract is 
made.—Company rufficiently designated in solicitor’s memorandum. Milwaukee 
Bedding Co v. Graehner (Wis.) 
130(1)—Amount of policy. duration, and costs must be understood to constitute con- 
tract. Dayton v. Travelers’ Ins. Co (Mo.) 
(2). Necessity of acceptance and approval. 
130(2)—Application by agent for insurance held not effective as insurance contract 
until date of acceptance. Fulkerson v. National Union Fire Ins. Co. (U. S.) ....-. 
(3). What constitutes acceptance. 
130(3)—Binding contract for fire insurance held not entered into. Hopkins et al. 
Phenix Fire Tns. Co. of Hartford, Conn. 
(4). Effect of delay. 
130(4)—Insurance companies held to broader legal responsibility than parties to pri- 
vate transaction; insurer required to pass on applications within reasonable time. 
Insurer liable for damages for unresonable delay on application; unreasonableness 
of insurer’s delay in acting on application held for jury. Columbian Nat. Life Ins. 
Co. v. Lemmons, (Okla.) 
(A) NATURE. REQUISITES, AND VALIDITY. 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general, 
we oe eontract for fire insurance valid. Milwaukee Bedding Co. v. Graebner 
(Wis. ) ‘ ° ° 
— contract of fire ‘insurance not prohibited. Republic me Co. v. "Poole. 
ex 


131(1)—Ora)? contracts sustained. Liverpool & London & Globe Ins. Co., Limited, v. 
McCree (Ala ) 
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131(1)—Oral contract valid. Home Ins. Co. of New York v. Evans (Ky.) 
131(1)—Parol contract binding. Sterling Fire Ins. Co. v. Comision Reguladora del Mer- 
cado de Henequen (Ind.) . 
(2). Authority of agent. 
131(2)—Special agent held authorized to make oral contract. Home Ins, Co. of New 
York v. Evans (Ky.) 
§ 132. BINDING SLIPS AND MEMORANDA. 
132—Delivery of binder not necessary to render insurance effective. Sterling Fire Ins. 
Co. v. Comision Reguladora del Mercado de Henequen (Ind.) 
132—Parol contract at rate to be determined by rerating held valid.—Impossibility of 
obtaining rerating no defense in action on contract providing for rerating Penn- 
sylvania Fire Ins. Co, v. Cullin (Ky ) 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general, 
133(1)—That policy form approved by commissioner presumed. — v. Merchants’ 
Life & Casualty Co (Wis.). ‘ : 
(2). Style and size of type. 
133(2)—Policy held Iowa policy; Iowa policy not subject to statute as to form of ex- 
ceptions and restrictions of indemnity. Bowen v. Interstate Business Men’s Acc. 
Ass’n (Wis.) ... ‘ oe 
133(2)—Provisions reducing indemnity under certain circumstances printed. in boldface 
a complies with statute; “text.” Berry v. Merchants’ Life & Casualty Co. 
is.) 
§ 134. PAPERS ACCOMPANYING PoLicy. 
(2). Necessity of attaching copy of application. 
134(2)—Statutory provisions requiring application to be attached to policy held not 
applicable to reinstatement of lapsed policies. Linder v. Metropolitan Life Ins. 
Co. (Tenn.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Applicant for insurance bound by statement in application that no insurance 
effective until delivery of policy. Miles v. National Union Fire Ins. Co. of Pitts- 
burgh, Pa. (Ky.) 
136(1)—Delivery held not condition * precedent to validity ‘of “policy. "Central Life Ins. 
Soc. of the United States v. Pyhurn (Okla.) sedeeene cocee 
136(1)—Contract complete when executed by insurer or agent with intent to be “pound. 
Sterling Fire Ins. Co. v. Comision Reguladora del Mercado de Henequen (Ind.).... 
(2). Sufficiency and effect of delivery. 
136(2)—Possession of policy by insurer’s agent held equivalent to actual delivery to in- 
sured, Missouri State Life Ins. Co. v. Woodson et al. (Tex.) 
(3). Conditional delivery and acceptance. 
136(3)—Facts held not to establish contract for insurance. oe v. Travelers’ Ins. 
Co, (Mo.) 
(4). 
136(4)—No recovery on policy where insured’s health not as described in application. 
Prahm v. Prudential Ins. Co. of America. (N. J.) 
136(4)-—Agreement that contract shall not take effect until delivery of policy during 
insured’s lifetime and good health valid and enforceable.—Policy held void for 
want of delivery during insured’s lifetime. Erickson v. Missouri State Life Ins. 
Ca. CHO} ccs s jeer cedetestesne es 
(5) Ineorporation of constitution, *by- -laws, or rules of insurer. 
136(5)—Indemnity bond not binding on obligor until accepted; obligee cannot accept 
benefits of indemnity bond and reject its burdens; suit to enforce indemnity bond 
unconditional acceptance of every lawful provision. Maryland Casualty Co. v, First 
National Bank of Dewar et al. (Okla.).... 
§ 140. PARTIAL INVALIDITY. 
140—Fidelity bond held not entirely invalidated by void stipulation as to time for no- 
tice of loss Citizens‘ Guaranty State Bank of Hutchins v. National Surety Co. 
( Tex.) 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general, 
141(1)—Estoppel; letter denying receipt of application and liability held not to estop 
subsequent denial of contractual relation. Ames v. Auto Owners’ Ins. Co. (Mich.) 


141(1)—Insurer held estopped from denying liability on policy. Missouri State Life Ins 
Co. v. Woodson et al. (Tex.) 


141(1)—General agents are authorized to waive irregularities sufficient to invalidate 
policy. American Central Ins. Co. v. Buchanan-Vaughan Auto Co. (Tex.) 
141(1)—Personal examination under contract estopped insurer from claiming invalid- 
ity. Pennsylvania Fire Irs. Co. v. Cullin (Ky ) 
141(1)—Waiver of signing of application before going into effect of policy held not 
shown. Dayton v. Travelers’ Ins. Co. : 
(2). Payment of first premium. 
141(2)—Waiver or estoppel to deny validity of fire policy for nonpayment of premium 


not _— T. L. Patrick & Son v. Ginners’ Mut. Underwriters Ass’n. of Texas. 
(Tex.) 


141(2)—Agent held authorized to extend credit for premium. —Oral agreement by agent 
to extend credit to insured in first year’s premium held binding on insurer, if within 


scope of agent’s contract. Central Life Ins. Soc. of the United States v. Pyburn 
(Okla,) 


§ 143. REFORMATION. 
(1). Grounds of reformation in general. 

143(1)—Policy not representing intention of parties because of fault of insurer’s agent 

may be reformed. Norem v. Iowa Implement Mut. Ins. Ass’n. (Ia.) 


(17) 
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(3). Fraud and mistuke in general, 
143(3)—Paid-up policy held to have been issued under mutual mistake as to amount. 
—Error in amount of paid-up insurance corrected. New York Life Ins. Co. Vv. 
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Gilbert OF UR. (BO). cccccccccccccccvesssccucsseecscccoceses Er re 
143(3)—Reformation of policy; on clear and convincing evidence, policy may be re- 
formed after loss.—Mistake in policy due to agent’s negligence is ground for re- 
formation. Den Hartog et al. v. Home Mut. Ins. Ass’n. of Iowa. (Ia.) .....++++-- 587 
143(3)—Insurance policy may be reformed. Home Ing Co. of New York v, Evans (Ky.). 791 
(4). As to property or interest covered. 
143(4)—Fire policy held subject to reformation to conform to intent of parties. Norem 
v. Iowa Implement Mut. Ins. Ass’n. (Ia.) ...eeeeeeees pees ceC ava wess dea Mew kanen 195 
(7). Necessity of reformation. 
143(7)—Insured may show, without reforming mortgage clause, that there was no 
mortgage. Alliance Ins. Co, et al. v. Enders (U. S.).... (a tsdbreeddebaszancnece. Oe 
(8). Right to reformation, 
143(8)—Insured may rely on insurer to issue policy payable to proper person in form 
to carry out purpose of insurance. Norem v. Iowa Implement Mut. Ins. Ass’n. kn 
PPE OR ETC LET TURTLE ORT TUPLE TS eT Te Pe RTT Ee 
143(8)—Insured has right to assume policy complies with agreement. Home Ins, Co, of 
Blow. SOC. FV. BPRS. CII) okie visa c 060 006 0:00. 0900.00 btc0' ee 0050.54,0:0 00 bab oes wee || 
143(8)—Policy may be reformed for mutual mistake or fraud of one party and ‘mistake 
of other.—Possession of yolicy by insured held no bar to reformation. Merchants’ 
& Manufacturers’ Inter-Insurance Alliance et al. Vv. Hansen (TeX.).....+..eeeeeees 1025 
$145. RENEWAL, 
(1). In general, 
145(1)—Rights determined by provisions of bond as originally executed, renewals being 
mere extensions, Bank of England, Ark., v. Maryland Casualty Co, (Ark.)....... «+ 412 
145(1)—Oral contract to renew written policy of fire insurance is valid and will be spe- 
cifically enforced. Republic Ins. Co. v. Poole. (Tex.) ..ccccsccccccccscccccsccccecs 631 
(B) CONSTRUCTION AND OPERATION. : 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
i46,.)—Primary object of insurance is to insure considered jin construing policy. All- 
wood: ¥.. Tearerera Pare. TOS. Ce... BO. CI.. Cid avec iviecse ease dens ces ccreuess bess 106 
146(1)—Unambiguous policy construed as written. Kimball Bros. Co. v. Palatine Ins. 
Co ee, (Oe TOLD vari bc cc kis oe 0046 Oh been eked eb bP MEASHES OEP OPE ED ERS 200 
146(1)—Contracts must be enforced as made by parties. Hawkeye Commercial Men’s 
eg RS eee ere ee Ce ee eT Teer e ree eee eee 649 
146(1)—Contract construed as a whole. Lee v. Southern Life & Health Ins. Co. (Ala.) 720 
146(1)—Insurance policies construed as other contracts; intent governs. Metropolitan 
SAFO IME, CO. Vs CRON, CA, Bh) ccccccccvcccndccccsveengssscncoesecesestcesseccsos 765 
146(1)—Policy containing builders’ risk clauses read, if possible, to protect builder from 
loss of materials before being built into structure.—Court construing policy not 
bound by niceties of defintion proper in construing statute. Ira S. Bushey & Sons 
v. Dee Ee... Ge. Goes: Fa) occ on cekcscccenceses oseceuevane rr ibees cocve 106 
(2). Language of policy. 
146(2)—Ordinary meaning of words must be taken in determining intention of parties. 
Ingarance Co. of North. Amerion: V. BAUMVGIS (GB.) 6c coc cesses ccrcocstvcctsecaevens 457 
146(2)—Policies interpreted according to plain import. National Life Ins. Co. of the 
RIEL PERMA GE PRON UO Vs COMUNE: GUNN) o.h.5.00 00s bn'c.0c.n ccd ne eecaee bs ducieenseees 488 
146(2)—In absence of controlling statutory rule policy given effect according to plain 
meaning. Hiatt v. Travelers’ Ins. Co (Iowa). c<epweaes «eee 00s ge pesveccoses OBB 
(3). Liberal or strict construction. 
146(3)—Policy construed most favorably to insured. Brown v. Regerve Health Acci- 
NG es) SIR, RUEIND | (nd ho O05 0s 05,0 Kun SES Nahe oA Nd OP Re kO OAKES er OSS AA DER TOR SOA See 90 
146(3)—-Construction most favorable to insured adopted in case of “ambiguity. Mutual 
14fe Ins, Co. OF Now Tork v.. Masai Packing Co. CW. Bid ccc ccvcccsvscsessvceeses 145 
146(3)—-Doubt as to meaning of terms in policy resolved against insurer. Hartford 
ae cee. Sy ER) CD bacdn 6 UA STUN SSC CNEL po CK Sa Wsbed ee ace cutnc sees Ges 212 
146(3)—Language of policy construed most strongly against insurer. Treiger v. Com- 
mercial Mut. Acc. Assn of America (N. TY). .ccccccccccccccccvcnes cesses ences - 384 
146(3)—Language of policy not ignored in construing var Bowen v. Inter- 
state Business Men’s Acc, Ass’n (Wis.)......0.see00% acecnvenes CSS U HOR Re bee nie 388 
146(3)—Interpretation most favorable to insured adopted. “Metropolitan. Club Vv Massa- 
SION. SRG Te AE. COs. COUBOID «i500 5606 5 00050 4b be eenedcndsd6sense ghia trees 445 
146(3)—Policy construed in favor of insured. Jerome Hardwood Lumber Co. v. Consoli- 
dated Underwriters et al. (APK.). .ccccccccrccccces obec 0080000000 bd0s ebbsteécucce 454 
146(3)—Policy must be cOnstrued most favorably to insured; exception must be taken 
most strongly against insured. Insurance Co. of North America v. Samuels (Ga.) 457 
146(3)—Bus driver’s bond for benefit of person injured by his negligence construed most 
strongly against indemnitor. StusSer et ux. v. Mutual Union Ins. Co. (Wash.) .... 688 
146(3)—Insured to have benefit of any doubt in meaning of policy. Gans et al. v. Col- 
CN DO De The. ad 1G 'd a 6h winnie ccnn deed 60s hb 5455 aK Od 4b ek 0640560500000 2000408 673 
146(3)—Policy susceptible of two interpretations construed most strongly against in- 
surer.—That language of policy follows that of application does not alter rule of 
constuction in favor of insured. Ira S. Bushey & Sons v. American Ins, Co (N,. Y.) 795 
146(3)—Policies drawn by insurers construed to favor insured, if —_ of two con- 
structions. Travelers’ Ins. Co v. Plaster (Ala@.)....cc.eeeseeeees . Sphewas 818 
146(3)—Policy susceptible of two meanings interpreted to sustain claim insured. —Rule 
requiring interpretation to sustain insured’s claim does not warrant arbitrary con- 
struction. Hiatt v. Travelers’ Ins. Co. (Iowa). es ph Cebes Cae wus tee sees areas 822 
146(3)—Provision in policy construed in favor of insured. ‘only when. meaning is in 
doubt. Robyn v. New Amsterdam Casualty Co, (Mo.)....... eka ees CT peeesvasesne Bee 
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146(3)—Meaning most favorable to insured adopted. Polstein et al. v, Pacific Fire Ins. 
Co. (N. ¥.) 
146(3)—Doubt as to meaning of clause resolved in favor of beneficiary, Trieger v, Com- 
mercia] Travelers’ Mut. Acc. Assn, of America (N. Y.) 
146(3)—Contract construed against insurer where forfeiture involved. 
Farmers’ Mutual Town Fire Ins. Co, (Wis.)...... 
146(3)—Ambiguity construed in favor of insured. 
Cochran (CoOlo,) 
146(3)—CoOnstruction in indemnity i 
ing & Ins, Co. v Texas Finance Corporation (Tex.). 
$ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 


926 
972 
976 
019 


147(2)—Validity and construction of policy determined by law of state in which issued. 51 


Mutual Life Ins. Co. of New York v. Wiegmann. (Mo.) 

§ 151. CONSTRUING SOGHTEER POLICY AND ACCOMPANYING PAPERS. 

(1). In general, 

151(1)—Rules of company insuring its employees are part of contract of insurance. 

Rhodes v. Equitable Life Assur. Soc. of the United States (Ore.)..... 
(2). Applicaticn as part of the contract. 

151(2)—Insurance clauses mandatory under statute. New York Life Ins. C® v. Haru 
Fukushima (Colo.) ° 

§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF IN- 

SURER AS PART OF POLICY. 
(3). Statutes and ordinances 

152(3)—‘‘Union mortgage clause” incorporates prorating statutes in policy. Bank- 
ers’ Joint Stock Land Bank of Milwaukee, Wis., v. St. Paul Fire & Marine Ins. 
Co, (Minn.) 

152(3)—Statute in force at time of issuance part of pOlicy. State ex rel. Business 
Men’s Assur. Co. v, Allen et al., Judges (Mo.) 

§ 153. USAGES OF BUSINESS. 

153-—-Custom held to enter into contract to procure additional insurance as to time of 
taking effect. Milwaukee Bedding Co. v. Graebner (Wis.) 

153—Instruction on custom of agent authorized to place insurance to cancel and re- 
write it held proper. Sterling Fire Ins Co. v. Comision Reguladora del Mercado 
de Henequen (Iind.) 

153—Interrretation of dealer’s policy should take custom of trade into consideration, 
Hunter v. Royal Ins. Co., Limited (N. Y.) 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Construction of life insurance policy by state insurance department held inadmis- 
Sible. Federal Life Ins. Co. v. Sayre. (Ind.) 

§ 156. PARTIES TO aan AND RELATIONS BETWEEN THEM. 

‘ (1). In general, 

156(1)—Beneficiaries of employee covered by group insurance entitled to recover of in- 
surance company rather than employer. Gallagher v. Simmons Hardware Co. et 
al. (Mo.) 


$ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 

§ 162. IN GENERAL, 

162—Builders’ risk policy covers loss of materials delivered on ground, and manifestly 
inpengea to be incorporated in building. Ira S. Bushey & Sons v. American Ins. Co. 

§ 163. ——- DESCRIPTION OF PROPERTY. 

(2). Additions and new structures. 

163(2)—Warehouse covered by specific insurance held not within policy on connected 
building and ‘“‘additions.’””’ Kimball Bros. Co. v. Palatine Ins. Co., Limited of Lon- 
don, 

§ 163%. 

1683%—Theft policy covering “gold, silverware, etc., and other merchandise of like 
character,” held not to include artificial teeth. Kahn v. Avtna Casualty & Surety 
Co. (N. J.) 

§ 164, DESCRIPTION OF TITLE OR INTEREST. 

(2). Property held in trust or on commission. 

164(2)—Blanket fire policy issued to cotton gin operator held to cover cotton in com- 
press, notwithstanding delivery of compress tickets to owner. Hartford Fire Ins. 
Co. v. Evans. (Tex.) 

§ 165. DESCRIPTION OF LOCATION. 

165—Contents of barns insured held covered by fire policy. People’s & Planters’ Mut. 
Fire Assn. v. Wyatt (Ga.) 

§ 166. SHIFTING RISK. 

166-—‘‘Dealer’s open poiicy,’” covering automobiles for sale, construed.—Possession; au- 
tomobile loaned by dealer to mechanic on vacation held not in dealer’s “possession” 
under policy. Hunter v. Royal Ins. Co., Limited (N. Y.)......... ° 

§ 175. COMMENCEMENT OF RISK. 

175—Parties competent to agree that effective date of policy shall be prior to execu- 
tion. Mutual Life Ins. Co. of New York v. Hurni Packing Co. (U. 8.) 

175—Antedated accident policy held in force at time of insured’s death. 
Bankers’ Casualty Co. of Minneapolis, Minn. 

175—Continuation of policy by subsequent agreement new contract. 
Eastern Casualty & Indemnity Co. et al. (Minn.) 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Cancellation; policy on barn and dwelling held to constitute two policies; can- 
cellation of policy held only to relate to portion covering building which had been 
destroyed. Globe & Rutgers Fire Ins. Co. v. Chisenhall (Ark.) 


(19) 


953 
984 
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200 








Insurance Law Journal, Vol. 62. 





VI. Premiums, Dues, and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 

180—-Agreement to pay fire insurance premium implied. Sterling Fire ae Co, v. Comi- 
sion Reguladora de! Mercado de Henequen (Ind,).........0.eee0e- ShCOCd CRE ee USEF e 

§ 183.. PERSONS LIABLE FOR PREMIUMS. 

183—Insured held not indebted to insurer for part of premium payable on contingency. 


Pecerns Tate THs. Co. ¥. BAFTS. CIMG.) oo reve ccvvsesscvessenecerversececsveacscess 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general, 
186(1)—Notice; rule stated as to obligation of insurer to give notice of premiums due. 
Gasser’s Ex’x v. Michigan Mut. J.ife Ins. Co. (Ky.).....++.. Sd0.b 00.5» 6 a.5:5,0 60800 n 0 060 


(2). Time of payment. 
186(2)—Delay in delivering life policy held not to affect specific clause governing 
time of payments of premiums. Wolford v. National Life Ins. Co. of the United 
Sintas OF AMSTTOR, CHAE.) wo ccccrrscnsscccac’ e008 ee ThE OTESANA DEED OCRCOEN OS Fa0* © 
(3). Payment to agent or broker. 
186(3)—Payment of premium on automobile insurance to soliciting agent held sufficient. 


Snavely v. London Assur. Corporation of London, Eng. (Wash.) .......eeeeeeeeee% 
186(3)—Agent delivering policy had implied authority to accept premium. Transcon- 
tinental Oil Co, et al. v. Atlas Assur. Co., Limited (Pa.)...... Ps saeaun's ew hie Soave ane 


§ 193. AMOUNT OF ASSESSMENT. 
(1). Insurance other than life. 
2$3(1)—Assessments must be reafonable, but allowances may be made for expenses of, 
and failure in, collection.—Assessment held without reasonable limits and void.— 
Validity of an assessment must be determined as of the time of the levy. — 
ean Mut. WinGstorm Co. V. GOOGrich. CHICK.) cccccescvncccvsccevescnveccscccee ° 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(1). In general. 
195(1)—Making assessments ministerial not judicial act.—Resolution levying assessment 
—. not create liability of member. Michigan Mut. Windstorm Co. v. Goodrich. 
EREROMAD 0.5.6.0 0. W.6/0.4:0. 0:00 6.6.6:5:0's.0 0.0.6.5 6.66.0 '0'0.0:0'0:60.0'5.00 6.006 000.0050 0.0.8 6:06 S600 009005 PO are ees 
195(1)—Member of mutual company held not delinquent because of failure to pay as- 
sessment not levied by board of directors. Mutual Aid Union et al, v, Perdue (Ark ) 
§ 197. ENFORCEMENT OF ASSESSMENT. 
(4). Evidence. 
197(4)—Burden on mutual company to show regularity of assessments; no presumption 
of regularity.—Burden of proving fraud in assessment on member asserting. Michi- 
gan Mut. Windstorm Co. v. Goodrich. (Mich.) ........... onaeeee fecadeepe.ceab ee ° 
(5). Trial and judgment. 
197(5)—Reasonablenesrs of assessment for mutual company held question of law.—As- 
sessment; instruction that assessment to pay losses, expenses, and create surplus 
—— — — not warranted by evidence. Michigan Mut. Windstorm Co. v. Good- 
rich, ( UD 5.4.0.5.0:0:% vie. 656.5456 p06 8 05.06 0.661665 004 06.6.4 O40 dbs ne OS 00066800 eho re bee . 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Insured entitled to return of premiums, where insurer not obligated on account 
of risk insured against. Osborne v. Supreme Lodge, Knights of Pythias, Insurance 
BWOPAPLMRORE., CHROME.) ccccicceccccrseseccscvevcednoteceeoes eecvcses Ceecerssees ino weet 
(6). Actions. 
198(6)—Affidavit of defense, admitting receipt of premium by agent, but denial of re- 
ceipt thereof by insurer, held insufficient. Transcontinental Oil Co. et al. v. Atlas 
Assur. Co., Limited (Pa.) ...ncccccscccccsevccvccrsscvece $680 6064 O60 Hee say eecccccee 


VII. Assignment or Other Transfer of Policy. 
§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 





§$ 222 TRANSFER AS COLLATERAL SECURITY. 

222—Agent held entitled, under assignment of policy, only to repayment of premiums 
advanced. Jordan v. Roden et al. (U. S.) ........ Se neae Det eMav see wbcis ou aise uw kas 

222—-Assignee of policy as security held entitled to retain attorney’s fees as “expenses” 
on collection against insurer. Rattray v. Banks (Ga.).....-..eee08. evesce $02.0 60-660 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


$ 228. RIGHT OF INSURER TO CANCEL. 
238—Cancellation; policy not canceled without insured’s consent except on strict com- 
pliance with terms. Dowell v. Commonwea!th Ins, Co. of New York. (Mo.) ..... . 
$ 229. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 
229(2)—Notice of cancellation held to effect forfeiture of life policy. Wolford v. Na- 
tional Life Ins. Co. of the United States of America. (Kan.) .......ccceceseseece 
(3). Notice to agent or broker. 
229(3)—Insured’s agent held authorized to accept notice of cancellation and to procure 
insurance in other company. Orkin v. Standard Fire Ins. Co. of New Jersey (N. J.) 
229(3)—Agent authorized to accept notice of cancellation for insured acts for him only. 
—Authorization to procure insurance not authorization to consent to cancellation.— 
Agent employed to keep property insured generally authorized to transfer risk,— 
Whether agent authorized to accept cancellation is question of intention.—Sterling 
Fire Ins. Co. v. Comision Reguladora del Mercado de Henequen (Ind.)............ ° 
§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Cancellation of automobile fire insurance policy held not effective. Snavely v. 
London Assur. Corporation of London Eng. (Wash.) .........2.-eesee08 cape maaben's 
§ 232. ACTS CONSTITUTING CANCELLATION. 
232—Cancellation; policy held not legally canceled. Dowell v. Commonwealth Ins. Co. 
OC Meow TOrk. (ERO.) orccccccccvccsces DAdcesusecevevess as b.0 nbs S88 pre deceep sé nests Se 
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234. RATIFICATION OF INVALID CANCELLATION. 
234—-Waiver; insured held not to have waived rights under policy. Dowell v. Common- 


Wealth Ine. Co. Gf New FOPR. CBO) oiscc.c cceces ccc tance wc usec weds ok vieesns tet ues ok 596 
234—-Failure to return unearned premium at time of attempted cancellation held not 
waived. Snavely v. London Assur. Corporation of London, Eng. (Wash.) .......-- 687 
§ 235. EVIDENCE OF CANCELLATION. 
235—Burden on beneficiaries to show policy not effectively cancelled.—Evidence held 
to sustain finding policies not surrendered. Jordan v. Roden et al. (U. S.) .....-- 3 
235—Proof that cancellation notice of life policy mailed to insured sutficient. Wol- 
ford v. National Life Ins. Co. of the United States of America. (Kan.) .........- 22 


§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 
240—Finding that policy was in force at time of loss held sustained.—Soliciting agent 
has no implied authority to bind insurer by accepting surrender of policy. Huff v. 


Contes. tae. CO. OU, CO e. oven ac cnc seer cinetinn Semah ee deca Gns os cass x Uekacesvaesy 360 
§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 
SURRENDER, 
244—Defendant, retaining renewal policy, liable for premium accruing prior to rejection. 
Nationa) Fire Ins. Co. Vv. Ehrlich (ON. Y¥.)..cscccccccccccccccccsctccctacscocesvesses 961 


§ 246. RESCISSION BY AGREEMENT OF PARTIES 

246—Cancellation; company not estopped by receipt of premium after fire from in- 
sisting on previous cancellation of policy. Morristown Furniture Co, v. People’s 
Bias, FIG TRS Co. CHORE) 6 ccnsic pcvecsnddeccctdacsecsVessecccsscet duceavsseacees 965 

§ 247. RESCISSION BY INSURER. 

247—Life policy not rescinded by company’s letter to beneficiary.—Humpston v. State 


Mutaal Late Aatar: Ca. 6F Waoreemeee, Basse (TOMI) os ccvks ce cte pcre catccncndetes 548 
247—Rescission by insurer effective under incontestable clause in life policy. - Mutual 
Lite Ins..Co. of Now York v. WOes Ot Ges. CU: GB.) .ccceccecescccpececesseceesccenses - 479 


§ 249. ACTIONS FOR RESCISSION. 

249—Insurer seeking to cancel policy for fraud has burden thereof.—Insurer seeking 
cancellation held not to have proved that loss of hand and foot was self-inflicted. 
Metropolitan Life Ins. Co. v. Underwood, (BO.) 2... ccccccnccocerccccncccccascsoe 290 

249—Cancellation; suit to cancel policy within period during which it was contestable 
held maintainable. Jefferson Standard Life Ins. Co. v. McIntyre et al. (U. S.) .. 719 


{X. Avoidance of Policy for Misrepresentation, Fraud, or Breach o* 
Warranty or Condition. 


(A) GROUNDS IN GENERAL, 
§ 250. STATUTORY PROVISIONS. 
(2). Companies subject to statute, 
250(2)—Reciprocal association held not exempted from statutes relating to effect of 
warranties and representations; “exchange.” Standard Auto Ins. Ass’n v. Henson on 
CE.) cn vcosecsccrcastaesesceccdedesenes eer s ou 00.000 bergeseseses seus etescdece tes 
§ 252. REPRESENTATIONS. 
252—Declarations of insured not admissible against beneficiary having a vested interest 
in the insured policy.—Declarations of insured as to lapse of policy held admis- 
sible against beneficiary. Atlanta Mut. In® Co. v. Price. (Ala.) ......ececeeceeees 151 
§ 255. MATERIALITY. 
255—Rule as to materiality of representation or warranty under statutes requiring 
them to “increase risk of loss” stated. _Hughes Bros. et al. v. 4=tna Ins. Co. et al. 
CTPORD,) ccovcncscccvecsactendesvedesechestecevusceses eoesseccce rere ee rr ere ‘iectee San 
$ 256. EFFECT OF MISPRESENTATION. 
(1). In general. 
256(1)—Statute held not to prevent insurer from defending for fraudulent representa- 
tions. where contract would not otherwise have been made. Goodell et al. v. Union 








Amtomobile Ins. Ce. CHER). cccvcicccccrrcetinseesicrceesdicsictdivear asp seenecgunees 399 
256(1)—-When insurer discharged from liability by false statement of insured stated. 
Metrepetten Lite Ine. Co. V. CUR. CO. TED oc ceerercascsccenccsewosucsecenencass 


256(1)—Agreement that indemnity bond void if statements identified therein untrue 
valid; indemnity bond avoided for untrue statements by which obligor misled to 
prejudice. Maryland Casualty Co. v. First State Bank of Dewar et al. (Okla.)....1053 
(2). Knowledge and intent of applicant. 
256(2)—Misrepresentation will not avoid insurance policy unless made with intent to 


2 deceive. Missouri State Life Ins. Co. v. Witt. (APK.) 2... cccccerccccccccccscvcccees 274 
256(2)—Misrepresentations by insured must be false, fraudulent and material to risk to 
invalidate policy. Domocaris v. Metropolitan Life Ins. Co. (N. H.)....-.eeeeeeees « Fe 


256(2)—Modification of instructions as related to insured’s knowledge of falsity of repre- 
sentations held reversible error. Ryan et al. v. National Council of the Knights 
OG. TG. OL: BOCMIOEss | CHAO 6 ke ccccccexhessgcedcesuedecesNeeeresacesnedeeernen 745 
§ 268. WARRANTIES. 
§ 264. IN GENERAL, 
(1). In general. 
264(1)—Statute as to materiality of misrepresentation or warranty held applicable to 
@ promissory warranty. Hughes Bros. et al. v. Aitna Ins .Co. et al. (Tenn.) .... 208 
(2). Construction. 
264(2)—Bank held not to have made warranties with reference to bank’s affairs as basis 
for bond of cashier. Maryland Casualty Co v. Farmers’ State Bank & Trust Co. et 
GE CHR). once cosncosse vetorvarishs tinsneaneaGen era tegade seen beseneh sees Crean then 1060 








§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Statements by insured held representations and not warranties.—Misrepresenta- 
tions by insured in application must be shown to have been made in bad faith to 
avail insurer as defense. New York Life Ins. Co. v. Stagg. (Okla.)............- 37 
265—Distinction between ‘“‘warranty” and “representation” stated. Mississippi Life Ins. 
Ga Ti FROG. CRED .o cide vechcvesSoncve weaves heen wehsduwdacesadecadevcameusee 167 
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265—Statements in indemnity bond not construed warranties unless incapable of any 
other interpretation; when statements in indemnity bond considered representa- 
tions and not warranties. Maryland Casualty Co. v. First State Bank of Dewar 





Te eS eee ee eee eT CET PETE TT ee ree ee eee vateccsneee 
265—False statement in application held not warranty ‘in ‘absence of fraud. Grubiak v. 
John Hancock Mut. Life Ins. Co. (N. Y.) .....-.e0- CER ESME CRS HACE 6 OOS SCR SO w KO OR 313 
265—Statements in application held warranties. Texas State Mut. Fire Ins. Co. v. 
PIACRWOUTE., CEOR) 5 owes eps ce cewsnessncunesvp sees SERA SD ERD RS ins we oes Ce Rw EL Claes wee + 803 
(1). 
265(1)—Admissions in proofs of death held not to preclude recOvery. Ryan et al v. 
National Council of the Knights and Ladies of Security (Mo.)........... cocccsece 646 
§ 266. WARRANTIES AS PART OF CONTRACT. 





266—Statements in indemnity bond not construed warranties unless incapable of any other 
interpretation; when statements jn indemnity bond considered representations and not 
warranties.—Agreement that indemnity bond void if statements identified therein 
untrue valid; jndemnity bond avoided for untrue statements by which obligor mis- 
led to prejudice. Maryland Casua:ty Co. v. First State Bank of Dewar et ar 
CASO). w 65 5.500505 08. bs nO eos Keo beeet 0:04 ebb o0n 1U s+) ORk.0 O08 Ebel denen oe dueseee os -1053 

§ 268. EFFECT OF BREACH. 

268—When false representations in application will avoid policy stated. Texas State 
Mut. Tire Ine. Co. ¥. Bichdourg CTOR.) ..ccvcscccccerscivees TT eT Tk 

271. PARTIES AFFECTED BY AVOIDANCE OF POLICY. 

271—Standard mortgage clause operates as a separate insurance of mortgagee’s interest 
and protects it from acts of mortgagor. Federa]’ Land Bank of Columbia et al. 
T. -Seeeee US BO, CO OTE. ED a. onc-crwsd bees nerecdeetararrccsess Te a 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 273. SEAWORTHINESS OF VESSEL. 

273—Insured’s failure to notify insurer vessel had grounded before voyage commenced 
held not to avoid policy. Delanty et al. v. Yang Tsze Ins. Ass’n. Ltd. (Wash.) .... 374 

§ 275. SITUATION OF BUILDING. 

276—Warranties not within anti-technicality statute. Texas State Mut, Fire Ins. Co, 

ee MEER ah a's one.ss Skw NA h WAS SblORSS FERS PEPEREROIN eNOS ee DdN boN Sk 5e0 e Oe +. 803 

278. USE OF BUILDING. 

278—Failure of insured to mention housing of auto in application for insurance held 
not to avoid policy. Jaeger et al. v. Farmers’ Mutual Town Fire Ins. Co, (Wis.)... 972 

§ 280... DESCRIPTION AND CONDITION OF GOODS. 

280—False statement as to owne rship of building containing insured goods held not to 











eveld policy. Mississippi. Fire Ins. Co. v. Dison. (CORB) 2 occ cccccccvcevevcvccene 204 
280—Error in statement of model year of automobile held misrepresentation of material 
TeCt. WOW Gt Oh. VF. eee FMS, Co TL Ey cco ceccctsec rots voc nee cts tss9.c00es 401 


280—After destruction of insured automobiles, policy not declared void because of 
mistake as to place of storage. American Central Ins. Co. v. ee anon 


ee ey SPURTE TERR ERPS ee CRT TTS TEC ee EC Te EEE Eee re ‘ 682 
280—Insurer has right to rely on infOrmation obtained from insured, "Standard ‘Auto 
POG, DOM VW. TOMBOR CIID 0 v.s5. 6.0.6 0:0:0:0:50 60 6.s 090 600.0 08-000.0.606 0 086.005. 50 F800 6600 Keae8 663 
280—Misrepresentation in application as to year of manufacture of insured automobile 
held to avoid tire policy. Hughes v. Hartford Fire Ins. Co. (MO0.)........... ae enden. See 
280—Representations concerning insured automobile held material. Andrews v. Bull 
Dog Auto Fire Ine, Assen of Chicago (MO.)....cccccseseccccee wie ie binhore-eiesae aca a hio's 


§ 281. AMOUNT OR VALUE. 
281—Warranties not within anti-technicality statute. Texas State Mut, Fire one. Co. 


Ty EE CD i nana aida noha Gaus a Abwes bo er ope oRRS CARA US Beek saee ee 
281—Representations concerning insured automobile held material. ‘Andrews ‘vy. Bull 
Dog Auto Fire Ins. Assn. of Chicago (MO0.) .....eeeeeeeees aganve seecncns+eceaeacen SOO 


§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)—Statute providing that only misrepresentation contributing to loss avoids policy 
held inapplicable to provision as to title. St. Paul Fire & Marine Ins. Co. v. Kit- 


MK in EE ME CTE ENTE TP LTE TORT Pee TR TT cxesnesne OOO 
282(1)—Statute held inapplicable to proviso in fire policy relating to ownership. Na- 

tional Fire Ins. Co, of Hartford v. Carter et al. (Tex )...... cots epeisaaesers coccccces 635 
282(1)—Insured warranted in believing he had “sole ownership” in automobile. Sava- 

BOOS F.- RERPCEORS Die BO, Cs 1. Oa F isn. c nas. cb ns 0.0 eer aseved.cldcdrecerveneccacs rere | 


(8). Vendor and purchaser of real property. 
282(8)—Vendee in possession held “sole and unconditional owner,” within policy. Alli- 
anes Ins. Coa. of al. V. BUGGER, CH. Bi) scccccvvcnccccrscccsarvcccvccncdececvccveses . 343 
(13). Vendor and purchaser of personal property. 
282(13)—Representation that automobile fully paid for held not false, where note given 
for part of price; “pay.’”’ Vollmer v. Automobile Fire Ins. Co. of Hartford, Conn. 40 
CBE: Be) ovis oe e's wioec ve cet esa kas eed eves be cSpees Sede ev cc esedorseeRerresbbaneouees ee 2 
(14). Entire or severable contracts. 
282(14)—Policy covering barn and contents held good as to contents though barn be- 
longed to another. Peopie’s & Planters’ Mut. Fire Assn. v. Wyatt (Ga.)........ »» 96 
§ 2838. INCUMBRANCES. 
(1). In general 
283(1)—Representations concerning insured automobile held material. Andrews v. Bull 
Des Auto Fite Fas. Ab. OF CHICKS: CRIA) ccc vsic cost ves ees wescees eee tana ce kesva ee 
283(1)--Failure to accurately describe manner in which one held “claim against insured 
property held not a breach of warranty.—Effect of statements relating to incum- 
brances stated. Zabarsky v, Employers’ Fire Ins. Co. (Vt.)....eeeeeeececceeeee eee 51080 
(2). Effect of statutory provisions. 
283(2)—Warranties not within anti-technicality statute.—Statute providing undisclosed 
incumbrance shall not avoid policy inapplicable to mutual companies, Texas State 
Mut. Fire Ins. Co. v. Richbourg (Tex.)....... ite cohbebie eas eine eae seb naadetecenee CON 
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§ 285. FIDELITY OF EMPLOYES AND OTHERS. 

285—Untrue warranties will relieve insurer of liability on fidelity bond. Condition of 
fidelity bond relating to truthfulness of insured’s statements limited to time of mak- 
ing. Bank of England, Ark., v. Maryland Casualty Co. (ArK.) ....-.-cceecceecees : 

§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK, 

286—Breach of warranty that insured had sustained no prior loss by burglary avoided 
policy. Medlin v. Massachusetts Bonding & Ins. Co. (N. Y.) ..ccccccccecececccess 

286—Warranties not within anti- ne statute. Texas State Mut, Fire Ins. Co. 
V. Richbourg (Tex ) ..csccsccsccccscsscescescess een cnesenaaeae eeececccecceocsces 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Sickgess not disclosed in application following operation will not avoid a policy 
where operation disclosed. Missouri State Life Ins. Co. v. Witt. (Ark.) ....... 
291(1)—Failure to state that insured was informed by physician that she had goiter 
held not ‘“‘material misrepresentation.”” Emery v. New York Life Ins. Co. (Mo.).... 
(3). Knowledge and intent of applicant. 
291(3)—Not avoided by misstatement in application not material and made in good 
faith. Great Eastern Casualty Co. v. Schwartz. (Md.) ..... Tree ce er 
291(3)—Failure of insured to disclose disease does not avoid where ignorant of the fact. 
mieutt Giate Lite Tha: Co. Vi cI ete CANN tic Ooceks veces ebedescvcednctdecseheawec 
(5). Good or sound health. 
291(5)—Health; one with temporary indisposition not precluded to accept life policy 
in ‘‘sound bodily health.”” Sovereign Camp, W. O. W., v. Brown (Okla.)........006 
(6). Serious or temporary diseases, 
291(6)—Insured required to detail only such condition as materially affected health or 
longevity.—Recovery not defeated by nondisclosure of an illness from which insured 


completely recovered. Missouri State Life Ins. Co. v. Witt. (Ark.) ..........0-5e0. 2 


§ 292. MEDICAL ATTENDANCE. 

292—Cancellation of policy for misrepresentations in application held warranted Mu- 
tual Life Ins. Co. of New York v. Wiegmann (MG.).<ccccdccccccvccccetese oowene 

292—Misrepresentation; mere calling at doctor’s office for relief of temporary indispo- 
sition not attendance nor consultation as affecting application; ‘‘attendance by phy- 
sician;” “consultation of a physician.” Sovereign Camp, W. O. W., v. Brown 
COMRIBGD * 00:0. sie c Chas. OUR A Cena mes 60m ORAS RA Che tee Renee ew haaoue eeecececccscececesces 

§ 298. INTEREST “OF ASSURED OR BENEFICIARY, 

298—False representation that beneficiary was insured’s wife held not to warrant can- 
cellation of the policy.—Where statement describing beneficiary is warranty, 
falsity thereof avoids the policy.—False designation of beneficiary as insured’s wife 
held representation, not warranty.—In absence of.express provision, designation of 
relationship of beneficiary deemed merely his identification. Metropolitan Life Ins, 
Co. V. Gilsee CH. Bidsccece alihane EREEHES Wh SCEKSAe OKA CERS ebererecerecessececes 

§ 300. PREVIOUS ‘APPLICATION FOR INSURANCE. 

300—False statement as to rejection by other companies material, and avoided policy, 
though made in good faith. Johnston v. Metropolitan Life Ins. Co. (Ky.) ...... 

300—False answers as to prior refusal of application for insurance held to annul cer- 

; tificate. Steele v. Sovereign Camp, W. O. W. (Kam.)l.......ceeees eeceseccoceeuns 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov. 
enant, or Condition Subsequent, 


(A) GROUNDS IN GENERAL, 
§ 304. CONTINUING OR PROMISSORY WARRANTIES 
304—Promissory warranties are conditions subsequent; insurer under fidelity bond has 
burden of establishing breach of ane warranty. Bank of England Ark., Vv. 
DEaryiaemd CHsGaey GE. CAG) obo cdcc wecdeddeccet vs ce ceed osnvnéadensacusenecehsson 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 
$10(2)—Proviaion for suspension of policy during nonpayment of premium held auto- 
matically Operative, and not contrary to law or ae policy. Duncan v. United 
Mut. Fire Ins. CB. SER). cctsieeds cdcnocedvareségsindcciceetcnnes pe ceecccevedees 
310(2 
for forfeiture without notice was void.—Premium notice held insufficient. Boring 
ot. al. ¥, Epeisions Slate. Tm Ce. CR os cces desaeews tmars ctgctidevcecnavabesasene 
310(2)—Nonpayment of premium caused forfeiture of insured’s rights. Home Life & 
AGCHIGRE Cou. Vi BERRUOT CATES vcd ond cecet erste cetie déeseec dees wee Reet eeae eeridonet 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(3). Mortgagees and their assignees. 

311(3)—Acts of insured held not to affect rights of mortgagee, and it could enforce 
policy in its own name. Commonwealth v. Cali. (Mass.) ....c2ceececeneccccces ne 

311(3)—Standard mortgage clause operates as a separate insurance of mortgagee’s in- 
terest and protects it from acts of mortgagor.—Mortgagee held not precluded 
from suing on standard mortgage clause by reason of attempted collection under 
another policy taken out by mortgagor’s grantee in breach of “additional insur- 
ance” clause. Federal Land Bank of Columbia et al. v. Globe & Rutgers Fire Ins, 
CO. CR. Ge). dicwavcscindectedswdesetes<scccs's oN we oe coerce ceercccccesesescccs 

311(3)—Mortgage clause held independent contract. with mortgagee. not. terminated by 
owner’s bankruptcy.—cConsideration for issuance of policy consideration for promise 
in mortgage clause. Critchlow v. Reliance Mut. Ins. Ass’n of Des Moines (Iowa).. 

311(3)—Mortgagee’s insurance contract cannot be destroyed by mortgagor.—Law re- 
quiring contribution held applicable. Bankers’ Joint Stock aaa Bank of Mil- 
waukee, Wis., v. St. Paul Fire & Marine Ins. Co. (Minn.)...... occsencson sees ccesec 


(23) 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 318 CHANGE IN CONDITIONS OF BUILDING 

$18—Change in walls of insured building held not to relieve insurer of ee Jaeger 
et.al. v. Farmers’ Mutual Town Fire Ins. Co. (Wis) ..cvccsoccosescevcescnsscceces O82 

§ 327. REMOVAL OF GOODS. 

327—Removal; provision against removal of insured property valid. Painter v. Con- 
Cordin Fire IMS. CoO. (BO.) occccvccccssvcesvsesscvacseces CRAM nie Dies? ONS SS Woe. b Race 606 
£7—Removal of insured chattels from premises held not to invalidate insurance, Ww hen 
breach not existing at time of loss. Hannah v. American Live Stock Ins. Co. 
CPR D) Nob w Aas Bl os CEM AA Ne hs 86m Me DA OR ERT OES TESS beh ed SONA RRA ORR TOU O PS bby s bree we 883 

§ 328. CHANGE OF TITLE OR INTEREST. , 

(2). What constitutes change of title or interest in general. 

328(2)—Recovery under fire policy not forfeited because purchaser in possessi@ with 
consent of vendor. Dow v. Firemen’s Ins Co. of Newark, N. J. (Kan.),....... cibaee Oe 

328(2)—-Transfer of retention of title contract held not to make petition on insurance 
policy covering automobile demurrable. Simon v. Mechanics’ Ins, Co. of Philadel- 
ees MLD 5 od-eheb 69.02 sdb oe 5:0okb Ed oe 0e tne 86 CREEL Ge dS EEO WSO SEEES.06 0658088 Re es 838 

328(2)—Liability of insurer not avoided by written instruments which did not forfeit 
insured’s right in property. O’Neil et al. v. Pacific States Fire Ins. Co. of Port- 
Cs CONS TP OGS | Sore ook $554.4 046 ON ROSEN S KE S6R ER Oe io ee Kh RU ee ee NOS ORR aSS BO 807 

(5). Contract for sale. - 
328(5)—Delivery of property insured for trial held not to defeat policy. Automobile 


Se CE ee, Ss Fs UTE, RAFU) 6b os oa 8 onthe oc eee's 00ee pb eeeeeene 405 
(9). Partnership transactions. 
328(9)—Transfer by one partner of his interest to copartners not a ‘“‘change of inter- 
est.’’—-Conveyance held to violate provision in policy against ‘“‘change in subject of 
the insurance.’” German Alliance Ins. Co. v. Fort Worth Grain & Elevator Co, 
CAD Nath p oN 5.0 85 0056 bin 080000 )0.8: 0 de eth SES OEE SAD OEE A abu CaN 6a he'sd wm beaR SCO RS 800 


(11). Devolution of property by death of insured, 
328(11)—Passage of title by death of insured not change in ownership avoiding fire 
policy. People’s & Planters’ Mut. Fire Assn. v, Wyatt (G&@.)....-cccccccccscccccee 941 
§ 329. CHANGE OF POSSESSION. 
829—Loan of automobile to assured dealer’s mechanic on vacation held to violate stor- 
age provision of poiicy. Hunter v, Royal Ins. Ca, Limited (N, Y.)........00-- <clie cman 





329(1)—Knowledge of insurer; ins.rer cognizant of facts cannot rely on untrue state- 
ments in application.’ Standard Auto Ins. Ass’n v. Henson (KY.)......eeeeeeeeeees 663 
§ 330. INCUMBRANCES 
(1). In general. 
330(1)—Statute providing undisclosed incumbrance —_ not avoid policy inapplicable to 
mutual companies. Texas State Mut. Fire Ins. Co. v. Richbourg. (Tex.) ........ 803 


§ 332. FIDELITY OF EMPLOYES AND OTHERS. 
(1). In general. 
$32(1)—Failure to give notice of employee’s promotion not a to insurer issuing 
fidelity bond. Bank of England, Ark., v. Maryland Casualty Co. (Ark.) ..... veces Sake 
(2). Examination of books and accounts. 
332(2)—-No apparent injury to insurer by failure to have separate monthly inventories 
taken as represented. Question and answer in application for fidelity bond as re- 
garded accounting held only to require detailed statement. Metropolitan Club v. 
PEOSORCRMDStTA Bona Ge TNS. Te. CWB) .cccscc cecvectnacicnccvccese See Ree vas 445 


§ 334. PRECAUTION AGAINST LOSS. 
(1). In general. 
334(1)—Policy held not to require insured to guard automobile prior to fire or theft. 
Johnson v. United Firemen’s Ins. Co. of Philadelphia (N. Y.) ......... bpeaekenore 229 


§ 335. KEEPING BOOKS, PAPERS, IN SAFE. 
(1). Nature, validity, and operation in general. 
335(1)—Iron safe clauses must be substantially complied with. Hughes Bros. et al. 
ee ae ee SR re eer ere rr ty eer rere - 208 
(2). Taking inventory. 
335(2)—To recover under fire policy, insured must show compliance with its terms; in- 
sured has burden of showing compliance with policy conditions as to inventory; in- 
ventory of merchandise held not taken within time prescribed by fire policy. Fields 
v.. Queen Ins, Co. (Ga.) -. 940 
(4) Keeping books and papers in safe. 
335(4)—Iron safe clause held to preclude recovery in view of failure to keep record of 
credit sales in safe. Hughes Bros, et al. v. Atna Ins. Co. et al. (Temn.) .......... 208 
$35(4)—Nonsuit proper where insured had failed to comply with warranty requiring 
keeping of inventory and books in safe place. Clark v. Fire Ass’n of Philadelphia. . 
CR.) wave cswonecer ss pac bV tease hs 0.4es.6:5 osecneces PTE TCT ERECT Coe 193 
$35(4)—To recover under fire policy, insured must show compliance with its terms; 
insured has burden of showing compliance with policy conditions as to the inven- 
tory; inventory of merchandise held not taken within time prescribed by fire policy. 
Fields v. Queem Imp. Co (GG.) .ccncccscsccvccere chen saphaethehes tee éaek ew sas senecs Wee 
(5). Entire or severable contracts. 
335(5)—Provision in fire policy as to taking of inventory held a promissory ee 
Wields VV: Queen TAB. CO. (GB). ccccccccccceceacesntenertecesvececesnsoee Seer keebne, ae 


§ 336. ADDITIONAL INSURANCE. 
(1). In general 


$36(1)—Other insurance; clause for forfeiture for taking out other insurance on same 
property held valid. Pecklo v. American Ins. Co. of Newark, N. J. (Tex.)......-. 6-3 


(24) 
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(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
$4$(1)—Provision for suspension of policy during nonpayment of premium held auto- 
matically operative, and not contrary to law or public policy. Duncan v. United 
Mut. Fire Iam Co. CTOR)  acvccccesvvcccusccecees Coecreccccccccsccsoccorcees coves 
(3). Nonpayment of note given for premium. 
349(3)—Giving note for part of premium under fire policy not a payment.—Payment 
of part of premium under fire policy held not subject to application to part of en- 
tire term. Duncan v. United Mut. Fire Ins. Co. (Tex.) ........cceeeceeees esecce 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 
360(1)—Fidelity insurance; discovery of embezzlement before payment of renewal pre- 


— held not to invalidate. National Surety Co. v. First Nat. Bank of Florala. 
CRIBD.  5.0c cars ewes arn wuweme cei nade aie Woks archon taenten ou 


) damewn sucenead eae at 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Insured’s retention of paid-up policy and failure to make further payments of pre- 
mium held not to preclude suit on original policy. Newman v. John Hancock Mut. 
Elke: ING. CO. CHO. cc cedciweetnceseweuscseacln tebe neces Cekeus eens Besant eles 
362—Policy not forfeited by nonpayment of premium during disability. Merchants’ Life 
tne, Ca... Vs CoP: CHU) cescccuccscncncessnusecsddsecess oben cncvetecrdseuses 
362—Failure of insurer to give notice of premium due, held no excuse for failing to 
pay. Gasser’s Ex’x v. Michigan Mut. Life Ins. Co. (Ky ) 
§ 38638. RIGHTS OF INSURED AFTER DEFAULT. 
§ 366. ——- ELECTION BETWEEN RIGHTS. 


weet wees eee mee ewww eeee 





failure to pay premium held dependent on his election.—Loan agreement held not 

to change rights of insured under policy as to extended insurance. Gasser’s Ex’x 

Vv. Michigan Mut. Life Ins. Co. (Ky.) 

§ 368 ——- PAID-UP POLICY OR VALUE. 
(1). In general. ' 
368(1)—Return of insurance policy. to insurer with indorsement of paid-up insurance 


thereon held not to create new contract. New York Life Ins. Co. v. eceneree et ux. 
CUS 5 bancenscbenewetescannes seses 


§ 369. SURRENDER VALUE. 
369—Surrender of policy unnecessary, in view of insurer’s denial of liability.—Payment 
of 40 per cent of premium as provided in contract concurrent with issuance of 
policy held sufficient.—That unpaid part of premium, exceeding cash value no de- 
fense in view of contract requiring part payment only. “ne Life Ins. Co, v. 
Seer CIOGe shicecsvatatecauedcacace eecwedeneasvewe wus dethwnedeteseadeacaccenk en 
§ 370. ACTIONS. 
370—Answer held not to negative waiver of surrender of policy. Federal Life Ins. Co. 
v. Sayre (Ind ) 








wo 





XI. Estoppel, Waiver. or Agreements Affecting Right to Avoid or 
Forfeit Poliey. 
§ 372. WHAT CONDITIONS MAY BE WAIVED 
372—No waiver of right to insist on classification because suggesting continuance of 
premiums with knowledge of change of occupation. Newell, Public Administrator, 
v, 42tna Life Ins. Co. of Hartford, Conn. (Mo.) 
(1). 

372(1)—Estoppel: insurer held estopped by knowledge of agent that insured was not 

owner of property insured. National Fire Ins. Co of Hartford v, Carter et al. (Tex.) 
§ 374. POWERS OF OFFICERS OR* AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 

(2). Nature of agency. 

375(2)—Local agent or employee of local inturance agent cannot waive policy terms. 








Sinincrope et al. v. Hartford Fire Ins. Co. (N. Y.) ...cccccccceceeerercee seeeeeee 
375(2)—Superintendent of life department held empowered to waive forfeitures and to 

estop company. Home Life & Accident Co. v. Scheur (APrK.)...--.-+.eeeeeeeeeeee . 
$ 376. EFFECT OF PROVISIONS OF POLICY. 


(1). In general. 
376(1)—Agent’s waiver of ownership clause of policy bound company. St. Paul Fire 
& Marine Ins. Co v. Kitchen (Tex.) ........ eveces occccces 
376(1)—Agency; insurer not estopped from claiming ‘policy Voia where ‘limitations of 
agent’s authority expressed. Texas State Mut. Fire Ins. Co. v. Richbourg. (Tex.) 
376(1)—Statute held not to confer power of waiver on agent expressly withheld by con- 
tract Fidelity-Phenix Fire Ins. Co. v. Handley (U. S..) 
§ 877. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Policy provision as to mode of waiver may be waived; insurer cannot be 
charged with waiver, unless it had knowledge of facts. —Insurer held not to have 
waived con.dition of policy. Fidelity-Phenix Fire Ins. Co. v, Handley (U. S.)...... 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Where accident policy accepted with knowledge by agent of other insurance, 
defense on such ground unavailing. Mabee v. Continental Casualty Co. (Idaho) 
378(1)—Fire policy clause as to effect of mortgaging property held waived by agent’s 
knowledge and retention of premium. Martin v. Continental Ins. Co. of City of 
New York. (Mo.) 
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378(1)—Notice.to agent is notice to principal; notice to an insurance agent as to mate- 
rial facts affecting risk is notice to company; notice to special or class agents is 
notice to company.—Notice to agent of condition working forfeiture is imputable to 
company. Knights and Ladies of Security v. Bell. (Okla.) 


os 
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wo 





378(1)—Policy not avoided by false statements to agent who knows them to be false. 
ew York iff) 188. Co. ¥V. TAP PURUSRIE, (COI) onc scccececesie need csc veceose 277 
378(1)—Waiver; requirement of sole Ownership held waived where agent had knowl- 
edge of insured’s interest. National Union Fire Ins Co. v. Kent (Ark.).........++ 938 
(2). Who is the agent of insurer. 
3878(2)—Acts and knowledge of agents are those of insurance company. New York Lire 
Ins. Co. V. Haru Fukushima (Colo.).... ccc cscs ceveecccccecccreceecsvsesesvenese oe Sto 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENTS OR 
UNDER HIS DIRECTION. 
(1). Ir general. 
379(1)—Insurance) company bound by agent’s act in writing false answer. —Agent’s 
failure to properly prepare papers stating result of negotiation is fault of the com- 
pany. Knights and Ladies of Security V. Bell. (OMWIR.) wccorecccswocnes vessecveve 323 


379(1)—Insured not negligent in signing application in blank.—Estoppel; insurer estop- 
gee from claiming misrepresentation by agent’s agreement to fill in application. 
Jen Hartog et al..v. Home Mut. Ins. Ass'n. Of Tow. (1.) .vcccccscvcccccscvsseecs 587 
379(1)—Applicant for automohile insurance truthfully answering agent’s questions not 
affected by latter’s insertion of misstatements in application. Andrews v. Bull 
Dog Auto Fijre Ins. Assn. of Chicago (Mo.)..... 
(3). Statements ss to incumb.:.nces, 
379(3)—Untrue warranty in policy that truck was not incumbered held not to preclude 
recovery, when made by agent. Collum vy. National Fire Ins. Co. (Wis.) .....-++ 408 
(4). Life and accident insurance. , 
379(4)—Misstatement in, application in accident policy as to occupation held waived. 
O84 Amorican Ine. Co. V. Wexman CAPEK.) occ ccvscwesevasccsdoccsecteccersvcverte 75 
379(4)—Insurer estopped to rely on facts which are disregarded by its agent as not ma- 





terial. Great Eastern Casualty Co. v. Schwartz. (Md.) ....cccccccsscccccessvvecs 220 
379(4)—Insprer bound by acts of medical examiner in filling in answers to insured’s 

application. New York Life Ins. Co. v. Haru Fukushima. (Colo.) .......+0-eeeeee 277 
379(4)—False answers written in application by solicitor no defense to action on policy. 

pomecatis Vv. Metropotiten Life INS. Co. CN. Bi) ccosccccsrtvcvcvcstevcsccssssronce 529 
379(4)—Presumption that insured knew of falsity of statements dves not affect liability 

of insurer, whose examining physician knew of insured’s disease. Emery v. New 

eT Perr Prorat irre rie CET re Oe eT 740 


(5). Good faith of insured. 
379(5)—Rule of insurer’s right to avoid policy where false representations written into 
application by agent stated.—Insured by failure to read policy adopted representa- 
tions in application as his own. Texas State Mut. Fire Ins. Co. v. Richbourg. (Tex.) 803 
3879(5)—Mistake; insurer cannot avoid policy because of mistake due to agent’s negli- 


gence. Den Hartog et al. v. Home Mut. Ing, Ass’n. of Iowa. (Ia.) ...cccececcceces 587 
(7) Agency for insurer or insured. 
379(7)—Knowledge of agent as to facts knowledge of company. Standard Auto Ins, 
x Ns SEND. oe tiod p46 X00 5194.0 TAS PRAT RED AD CCHS GPEC DE AROS tO OHO Kew S 663 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 383. —— ORAL WAIVER 
888—Notice to agents and oral consent to transfer and additional insurance held not 
binding on insurer. Bruce et al. v. Hartford Fire Ins. Co. (G@.) ......cee cece nees 192 
3838—Notice and oral consent to sell property held not to estop insurer from setting 
up violation of policy. Bruce et al. v. Savannah Fire Ins. Co. (Ga.) ....--ceceeeee 194 
§ 386. - - WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Policy provision as to mode of waiver may be waived; insurer cannot be charged 
With waiver, unless it had knowledge of facts. . Fidelity-Phenix Fire Ins, Co v. 
I. Ce MED rae cs ke AN EG 6-500 ob 2 Ded oe Ainlilee PAS EW RE € CR SO hE Sy eS) PORTS ES ERA DED ES 934 


387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER, 
387—Provision as to repairs extending beyond 15-day period held suspended by per- 
mits. Jaeger et al. v. Farmers’ Mutual Town Fire Ins. Co, (Wis.).....-.-e--eeeeee 972 
§ 388. IMPLIED WAIVER IN GENERAL. 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer alone may waive suspension of policy for nonpayment of premiums. 


peneen ¥, Deited Wat. Five Tek Co. COR) occcs- cedovnesc.coac tubeenssssesvecee 64 
888(3)—Wativer of objection to notice of insured’s illness held shown sufficiently to ad- 
mit evidence of notice. Great Eastern Casualty Co. v. Schwartz. (Md.) ...... wo 220 


388(3)—Waiver; conduct of insurance company held a waiver of provision against re- 
moval of property. Painter v. Concordia Fire Ins. Co. (MO.) .......cceeeeeeerereee 606 
358(3)—Failure to reissue policy covering unsold personalty held waiver of forfeiture 
for sale. National Unien Fite Int. Co. Vv. Wright. CAPE.) ic cccccccesccncccuvencs 784 
388(3)—Live stock insurance company held to have waived forfeiture. Hannah v. 
PERETORD. Lee wees SI ER, CRUG): 66:0 6.65.6. de <6 pore bole. Knee be Dib oveces Web sd 80 p.08s ~- 883 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(2). Condition as to title. 
389(2)—-Waiver; provision voiding policy if interest other than unconditional held 
waived. St. Paul Fire & Marthe Ins. Co. v. Kitchen, (TOR.) 2.0.50. scccceccesccves 638 
$89(2)—Warranty that automobile insured was fully paid for held waived. Simon v. 





ee Se I PA,” CORD on ach cc.66 ates cdesse reed dtectecerewscen 838 
(6). Knowledge of intent to violate conditions. 
389¢6)—Promissory warranty, requiring insured to examine employee’s account monthly, 
«held waived. Bank of England, Ark., v. Maryland Casualty Co. (Ark.) ........+. 412 
(7). Failure to make or follow up inquiry. 
$89(7)—Acceptance of application without answer to question in application waiver 
thereof. Bank of England, Ark., v. Maryland Casualty Co. (ArkK.) ......0ececeeeee 412 
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§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 

390—Waiver; conduct of insurance company held a waiver of provision against removal 
of property. Painter v. Concordia Fire Ins. Co. (Mo.) 

390—Duty of company to inform insured it would insist on forfeiture. 
Accident Co. v. Scheuer (Ark.) 

§ 391 ADMISSION OF LIABILITY ON POLICY. 

391—Waiver; instruction that letter from company stating policies in force waived 
forfeiture held correct. Home Life & Accident Co. v. Scheuer (Ark.) 

391—Waiver; offer of payment not made as a compromise held waiver of iron safe 


clause and proofs of loss, but not of appraisal provisions. Lance v. Royal Ins. Co., 
Ltd. (Mo.) 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
. MENT. 
(1). In general, 
392(1)—Fire policy clause as to effect of mortgaging property held waived by agent’s 
knowledge and retention of premium. Martin v Continental Ins. Co. of City of 
New York (Mo.) 
392(1)—Insurer’s retention of premium held to constitute waiver of forfeiture. 
and Ladies of Security v. Bell (Okla.) 
(6). Demand and acceptance after loss. 
392(6)—Receipt of premium after due waiver of delay in payment. National Surety 
Co, v. First Nat. Bank of Florala (Ala.) 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 


395—Urging one ground of forfeiture against claim waives all others. Travelers’ Ins. Co. 
v. Plaster. (Ala.) 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. 

396(1)—Forfeiture of policy held waived by conduct of insurer. German Alliance Ins. 

-Co. v. Fort Worth Grain & Elevator Co. (Tex.) 
(2). Examination of insured. 

396(2)—Examination of insured held to constitute waiver of forfeiture clause.—Non- 
waiver clause held valid. Pecklo v. American Ins. Co. of Newark, N. J. (Tex.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Conduct after loss held to estop insurer to deny liability. Muller et al. v. Farm- 
ers’ Mut. Fire Ins. Co of Humboldt (S. D.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Date of antedated policy held ‘“‘date of issue,” within incontestability clause.—Pol- 
icy held incontestable after two years from date of issue, though insured died prior 
to two years from date risk attached Mutual Life Ins. Co. of New York v. Hurni 
Packing Co. (U. S.) 

400—Construction of clause limiting time for contesting policy.—Insurer held barred 
from contesting policy after time limited therein.—‘Contest” of policy means con- 
test by litigation. Northwestern Mut. Life Ins. Co. v. Pickering (U. ee 

400—Defense of fraud after expiration of incontestability clause available where in- 
sured died prior thereto. Mutual Life Ins. Co. of New York v. Stevens (Minn.).... 

400—Issuance of conditional receipt for premium paid held not to preclude forfeiture 


because insured not in good health. Mutual Life Ins. Co. of New York v. Wieg- 
mann. (Mo.) 


400—Limitation in policy for contest unaffected by insured’s death within period.—Run- 
ning of period for contest not suspended by beneficiary’s action on policy. Hump- 
ston v. State Mutual Life Assur. Co. of Worcester, Mass. (Tenn.) 

400—‘‘Contest’’; insurer’s repudiation of liability held not ‘‘contest,’” under policy pro- 
vision.—Policy held incontestable after year, though insured died during that time. 
Jefferson Standard Life Ins. Co. v MeTntyre et al. (U. S.) 

400—Incontestability; policy with incontestable provision not contestable on ground not 
excepted therein.—Incontestable provision in nature of statute of limitations.— 
Policy construed against insurer.—‘‘Incontestable” and “contest’’ defined.—Policy 
not contested within year. Missouri State Life Ins. Co. v. Cranford (Ark.) 

400—That beneficiary murdered insured no defense where policy contained incontest- 
able clause.—Incontestable clause does not exclude defense based on exception 
from risk.—Incontestable clause does not prevent forfeiture for nonpayment of 
premium. Lee v. Southern Life & Health Ins. Co. (Ala.) 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 

§ 408. PERILS OF THE SEA. 

408—Mere delay causing damage to cargo no ground for recovery; “sea _ peril.’’ 
Brandyce et al. v. United States Lioyds, Inc. (N. Y.) tenes 

403—Damage caused by leakage of sea water held loss by “perils of the seas.’’—Defi- 
nition of “‘perils of the seas.” Arbib & Houlberg, Inc., v. Second Russian Ins. Co 


(A) MARINE INSURANCE 

§ 406. ENEMIES AND PIRATES. 

406—War risk policy held not to cover loss sustained in collision between two convoys 
during world war; “con#equence of hostilities or warlike operations;” ‘‘war risk.” 
Queen Ins. Co. of America v. Globe & Rutgers Fire Ins. Co. (U. S.) 

§ 418. PROXIMATE CAUSE OF LOSS. 

413-—Exemption of ‘‘consequences of hostilities or warlike operations,” or policy insur- 
ing against such hostilities, narrowly construed to tefer to the cause nearest loss. 
Queen Ins. Co. of America v. Globe & Rutgers Fire Ins. Co. (U. S.) Sete 

4183—Natural deterioration during delay caused by sea peril held loss by “‘sea peril.” 
Brandyce et al. v. United States Lloyds, Inc. (N. 
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§ 415. UNSEAWORTHINESS OF VESSEL. 
415—Vessel held not “seaworthy” at commencement of voyage within warranty in 





marine policy. Franquiz v. Automobile Ins, Co. (U. S.) wssceccsececcsccsccseee 18 

(B) INSURANCE OF PROPERTY AND TITLES. 
§ 421 FIRE. 
421—Policy covering 10ss by fire to shipbuilding materials in yard held not one against 

marine perils. Ira S. Bushey & Sons v. American Ins. Co. (N. Y.)...cececeeecccs - 795 
§ 424. ACCIDENT. 
424—Injuries by collision of automobile with embankment of earth held within acci- 

dent policy; ‘object’; “‘collision.’”’ Columbia Ins. Co. Jersey City, N. J., v. Chatter- 

BOO. CRs) 0.60.60: 5 0068.05 0 8060 0k suse s ane enseesererseces pede dwesr whose BSS 600608 - 110 
424—"'Collision” defined. Columbia Ins. Co. "Jersey “City, N. aay. Chatterjee (Okla.) 110 
424—Objects which may become subjects of collision stated, Columbia Ins. Co. Jer- 

a el. ks. aw es I EES. as nw od ener bs Wee ah eas abe ee ba eae ee eee © 1106 
424—Injuries received by overturning of automobile as result of collision recoverable 

wnder accident policy; “collision.” Columbia Ins. Co. Jersey City, N. J., v. Chat- 

CN SD 5 ob 450045 5 COs ERO RIDERS 008608 bhedaeee bab os b0060s be binws cocccce 240 
424—Overturning automobile striking embankment on side of highway not a “collision,” 

within. peliey. Woe v. TRterethte PMEGRMNss.. CWI). ocsicceccccecerdccssccessesces 233 
424—"‘Collision” provision in policy on flying boat held to permit recovery for damage 

from. waves. Gana ot al Vv. Columbia Ime. Co... ON.. J.). cccccccdcvcgssccscceceseoses 673 
424—Collision; fall down embankment covered by automobile accidental collision 

pater. Teesthin ot ol. ¥.. Pees Pere Tas, CO, CH... Fedccvescccacavevsevesswcovcss ay BOE 
424—Collision; violent contact with banks of ditch across road held “collision” with 

“object,” within automobile collision policy. T., C. Power Motor Car Co, et al. v 

United States Fire Ins. Co, (Mont.) ........ PETRIE CE TR 1006 
§ 425 THEFT. 
425—Obtaining money from bank by check held not “theft”; ‘False pretenses.”” Ce- 

dar Rapids Nat. Bank v. American Surety Co. of New York. (Iowa) .........ee005 462 
425—Theft policy held not limited to baggage nor to loss while touring; theft policy 

held to include theft of diamond pin while insured was driving automobile to ga- 

rage.—Loss by robbery held loss by “theft” or “larceny.’’—‘‘Residence”’ within 

theft policy defined. Insurance Co. of North America v. Samuels. (Ga.) .......... 457 
425—Confiscation of car by public authorities held not to entitle seller to recover under 

policy; “disposal or concealment.” Knutzen Auto Co. v. North British & Mercantile 

ek a CUD. tan nse eS en eaw ees hhes Se nleSdé RUS RE SECOUS TERNS Ss 5RNES CON SOR WARE ES 692 
425—"“Theft” policy held to cover taking obtained by false pretext. Automobile Under- 

Cn Sac ra (OO 5 hive cc ck Ge kone cee has eea ee Uta wie eee 4mesnee ee 686 
425—Fraud; contract to protect automobile dealers against ‘theft, robbery, or pilfer- 

age’’ held to protect against swindler. Overland-Reno Co. v. International Indem- 

nity Co. (Kan. be hace te MEN ak aaa We bale eece lb awa 6a een Shea h COe eee Reed On Ree ee wal -. 841 
$428. NEGLIGENCE OF INSURED. 
428—Under theft policy insured only required to use diligence of prudent man in lock- 

ing automobile. Allgood v. Hartford Fire Ins. Co., Inc. (N. C.) ...... ape emesis 106 
(C) GUARANTY AND INDEMNITY INSURANCE. 
$ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 
430—‘‘Conversion” of proceeds of mortgaged property held covered by policy of indem- 

nity insurance.--Agreement to turn over proceeds of mortgaged property may be 

made subject of indemnity insurance. Massachusetts Bonding & Ins. Co. v. Texas 

ene”. SOD, OU i ee sk ee o's Ree AAS howe e eee Sabine WARS © REO Oe 1019 
430—“‘Embezzlement”; “wrongful abstraction” and “willful misapplication” in indem- 

nity contract, defined.—Cashier of bank held to have unlawfully “abstracted” from 

and willfully ‘misapplied’ money of bank. Maryland Casualty Co v. Farmers’ 

State Bask & TVG Co, Ot a). CLOE): sccncsiasvccneseweseccasetssecscssbesessnsasees 1060 
430—Surety on fidelity bond held not liable for acts not clearly chargeable to bank 

Officer rather than bank. Citizens’ Guaranty State Bank of Hutchins v. National 

voy Be i, rr ee ree rere Pe EE Te Perr eer 1065 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—Liability policy held not to cover automobile at time of accident. Mathews v. 

ili | RP eee re ree Pers eee ee rere er Tee Tee eee 227 
435—Indemnity insurer held not liable for injury received by one not receiving com- 

pensation. Jerome Hardwood Lumber Co v. Consolidated Underwriters et al. (Ark.) 454 
435—Elevator: provision of policy, eliminating liability for injuries from elevator, held 

to contemplate only passenger elevator. Jahns & Knuth Co. v. American Indemnity 

i rere et ere ay a ere A errr te tere rere 714 
(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL. 
438—-That insurer's agent knew of insured’s sickness held immaterial.—Parties bound 

by contract exempting liability for death from pre-existing disease. National Life 

Ins. Co. of the United States of America v. Jackson. (Ark.) .......++eeeee5+ 488 
438—Life policy held unenforceable on electrocution of insured for murder of benefi- 

ciary. Smith v. Metropolitan Life Ins. Co. (N. Y.) .....cecscecsccceceves pessescse COE 
(D) LIFE INSURANCE. 

§ 443. DEATH IN VIOLATION OF LAW. 
443—Life policy void, where insured was killed in consequence of violating criminal 
laws while insane. Sovereign Camp, W. O. W., v. Hunt. (Mies.) ........ Oe es 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—Contract held not ambiguaqus, so as to require construction favorable to ine 

sured. Powers v. Travelers’ Ins. Co. (N. C.) wccccccccccccsccccccccccccccccccsces 98 
451(1)—Exemption from liability for death from firearms held not modified or limited 

by subsequent language. Powers v. Travelers’ Ins. Co. (N. C.) ..ccesececececeee 98 
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(E) ACCIDENT AND HEALTH INSURANCE, 

§ 452. RISKS OF TRAVEL, RAILROADS, AND OTHER CONVEYANCES. 

452—“‘Injury”” on public conveyance excepted in accident policy held to include fatal 
injury. Robyn v. New Amsterdam Casualty Co. (MOo.) ...cccccccccrcccccccceccccces 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Insured shot by one with whom he had altercation held accidentally killed. Mar 





bee v.’ Continental Casualty Co. (TGand) ....ccsccccccerccccccccccvecesssesseces . 
455—Death held not through “external, violent, or accidental means’? Hoosier Cas- 

ualty Co. v. Royster (Ind.)..cccvcccccccccscccvcnccecccccesseecccccsseses cedecccee - 380 
455—Death from heart disease aggravated by injury held not within accident policy. 

Smith Vv. Maessachusette Bonding & Ie: Coe. (N. Wed. scvwcescentcnceseccvetscuveaece 655 


§ 458. INHALING GAS. 

458—Insurer held exempted from liability for death from gag involuntarily inhaled. 
Hawkeye Commercial Men’s Ass’n. v. Christy. (U. S.) ..ccccccccccescccccccccces ow C8 

§ 460. INTOXICATION. 

460—Intoxication; to avoid policy insured must have been so under influence of intoxi- 
cant or narcotic as to impair judgment. Mabee v. Continental Casualty Co, 
CIOEMOP. . « sdcensccgiccvencas Cas sus cease a Uses HEARS hOR nee elaeeaeendan Caeehec neue + 83 

§ 467. emanate oe AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Injuries held not to arise at time of accident nor to disable within accident policy; 
“date of accident.’’—Injury within accident policy held not to arise within 30 days 
following date of accident. Thompson v. General Acc. Fire & Life Assur. Corpora- 
tion, immited. of Perth, Beotiand, (EA) vecedvcccevsdccs ede vecuectstervsvevvaguced 653 

(A) MARINE INSURANCE, 

§ 470. ABANDONMENT. 

470—Delay; insurer cannot take and keep insured goods for months without being lia- 
ble. Malgor. Gonzalez & Co., S. en C.. v. Royal Ins. Co. Ltd. et al. (U S.) ........ 644 

§ 478 EXCEPTION OF PARTICULAR AVERAGE OR PARTIAL LOSS. 

478—"F. P. A.”’ clause disregarded when vessel strands before or after damage.—Strand- 
ing; vessel accidentally grounding and progress arrested held “stranded.’’—Ground- 
ing accidental when attempt made to reach point which master considers can be 
reached without touching bottom; “strands.’’—Wreck not necessary to “stranding” 
of vessel. Washington Iron Works v. St. Paul Fire & Marine Ins. Co. (Wash.) .. 645 


XIII. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 498. VALUE OF PROPERTY DESTROYED. 

$ 499. —— IN GENERAL. 

49$—Insurer’s liability for stolen intoxicating liquors held dependent on lawful and not 
on illicit market. Hayward v. Employers’ Liability Assur. Corporation, Limited, 


Of LomGen,.. Berens, CG) © i065 dcedcescnddesnns dveeUedeceesceneetswéxevadunadens 880 
§ 500. —— VALUED POLICIES. 
500—Company refusing to carry out compromise agreement could not Object judgment 
was for total loss, National Union Fire Ins. Co. v Kent (ArkK,)......+..ccceecccces 938 
500—Valued policy statute making appraisal unnecessary construed. Lance v. Royal 
Bee Cas. Reb CR ha oa hd oso kkk sad Cae Cen eae de Oe pads se Ube CUbes tee cane eae aeeueie 959 


§ 503. AMOUNT OF INTEREST OF INSURED. 
56083—Conditional buyer can recover full value of automobile, though part of purchase- 
money rotes were unpaid. Vigliotti v. Home Ins. Co., N. Y. (N. Y.) ..ccceeeeees 104 
603—Measure of recovery after conversion of unpaid for car by buyer held to be amount 
due seller, not value of car. Lozier Automobile Exch, v. Interstate Casualty Go. 
CIQWE) . 56.0 hen 6.88 > Reuse RC ee nee nad CNeba Sake PRESS CARCOnS OS eb aey SRMMERS CRUE SS eseadce O06 
§ 504. EFFECT OF OTHER INSURANCE. 
504—Insurer held entitled to prorate as against mortgagee, by reason of additional pol- 
icy taken out by mortgagor’s grantee. Federal Land Bank of Columbia et al. v. 
Giohe.& Rutgers Fire, ne. Ge. Che. God. ikccavcesscvecascivenumec suneehadaewenae bee 7 613 
504—Pro rata clause construed.—Pro rata clause held not applicable to policy procured 
by insured’s mortgagee without his knowledge or consent. Mayes v. National Unjon 








Fire TRE COL CHG. 6 6 6eNe hs ceees veka ds COC Gi i ea ee wRES Rin 4d eed clerme wee e ae a 794 
504—Law requiring contribution held applicable.—Insurer not required to contribute in 
excess of insurable value fixed in policy. Bankers’ Joint Stock Land Bank of Mil- 
waukee, Wis, v. St. Paul Fire & Marine Ing, Co. (MINN.)......ccccccccccccessecce 953 
§ 508%. 
608%—Surety bond held to cover only excess of 10ss over amount of primary bond. 
Minneapolis Nat. Bank v. Fidelity & Casualty Co. of New York (Minn.).......... 422 
508%—Cashier’s bond and renewals held:to permit only recovery of face of bond. 
Maryland Casualty Co. v. Farmers’ State Bank & Trust Co. et al. (Tex.).......... 1060 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 5138. EXPENDITURES. 
513—Employers’ liability policy held to cover medical expenses incurred by employee. 
Zamkin v. United States Fidelity & Guaranty Co. (N. Y.) ...ccccccccccncccccceces 268 
§ 514. DAMAGE INCURRED OR PAID. 
514—Settlement; insurer, after wrongful refusal to defend suit, cannot avoid Hability 
because insured made voluntary settlement with persons injured. Jahns & Knuth 
Co. Vv, American Indemnity Co. et ah: CWI) oc cwcsiececcnddewcssteccusevansegnagees 714 
514—Policy held a contract of indemnity alone. American Automobile Ins. Co. v. Cone 
OE Bl. CEOS. 0:6 vntinae Hob vind hes CERN s DRA eeAnaee ne eaNEe ss Ota Sean sane en eats 
514—Indemnity contract held not to permit insured to recover payments in 
‘ policy. Streat Coal Co., Inc., v. Frankfort General Ins. Co. (N. Y.) 
§ 514% - - 
§14%—Action by physician against employer held action brought ‘“‘on account of the 
employee’s injuries,’’ within employers’ liability policy. Zamkin v. United States 
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(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

615—Limitation of liability under military service clause held not operative unless 
death of insured due to such service.—Instruction on limitation of insurer’s lia- 
bility under military service clause held proper; refused instructions on limita- 
tion of liability under military service clause held covered, or unnecessary, or to 
relate to questions of fact. Starr v. Great American Life Ins. Co, of Hutchinson. 
(Kan.) ees ‘ 

615—Change of a without notice to insurer reduced recovery. "Berry Vv. 
chants’ Life & Casualty Co, (Wis.) ceeeeoepiens +.HG6:9.09-0:00. 94.490 080. he 

515—Policy held not fo provide a ul de ath benefit occurring within six months 
from date. State ex rel. National Life Ins. Co. v. Allen et al. (Mo.) 

515—Life policy limiting recovery for death within six months held legal notwithstand- 
ing statute American Nat. Ins. Co. v. Walker. (Tex.) 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 

§ 620. -—- IN GENERAL. 

520—Insured’s right to accumulated dividends creates relation of creditor and debtor 
between insured and company.—lInsured’s action for accumulated dividends is ac- 
tion for debt and not for accounting. Gourley v. Northwestern Nat Life Ins. Co. 


iT ONTINE FUN 
“Tontine polic y” and “‘tontine period” defined.—Those who die or lapse policies lose 
benefit of accumulated dividends under tontine policy. Gourley v. Northwestern 
Nat. Life Ins. Co, (Okla.) 
ACCIDENT AND HEALTH INSURANCE, 
52 TOTAL DISABILITY. 
tight to recover sick benefit under insurance policy sustained. Thompson v,. Gen- 
eral Acc. Fire & Life Assur. Corporation, Limited, of Perth, Scotland. (La.) .... 
§ 526 PARTIAL DISABILITY IN GENERAL, 
526—Claimant held entitled to indemnity for partial disability when unable to perform 
essential duties Brown v. Reserve Health & Accident Ins. Co. (Kan.) ...--eeee 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Insured was a “passenger” on a street car within policy, when struck by taxieab, 
if he had not safely alighted from car. Quinn v. New York Life Ins, Co, (Mich.).. 
527—Whether .vusured was a passenger on a street car, within accident policy, was gov- 
erned by rule applicable if action had been against street railroad. Quinn v, New 
York Life Ins. Co. (Mich.) .* 
—Whether insured was a passenger on a street car, within policy, when struck by 
taxicab in alighting from car, held for jury. Quinn v. New York Life Ins. Co. 
(Mich.) 


52 


27—Policy held not to provide double indemnity for accident caused by fire not burn- 
ing building; “burning of a building.”’ Hiatt v. Travelers’ Ins. Co. (lowa) 
§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


530-—-Compensation under accident policy limited where disease concurred with acci- 
dent. Bowen v. Interstate Business Men’s Acc. Ass’n (Wis.) 

§ 53 CLASSIFICATION OF RISK. 

631—-Competent for the parties to be bound by the classification of occupation by the 
insurer, Tobin v. National Casualty Co. (Cal.) eeee 

§31—Proviso reducing amount recoverable, if insured changed his occupation to a class 
designated as more hazardous, is valid. Tobin v. National Casualty Co. (Cal.) .... 

531—-Unnecessary to prove changed occupation more hazardous, where it was so classi- 
fifd. Tobin v. National Casualty Co, (Cal.) 

531—Accident policy construed as to amount of recovery for injury after change to more 


hazardous occupation. Newell, Public Administrator, v. 4tna Life Ins. Co. of Hart- 
ford, Conn. (Moc,) 


Policy provision reducing indemnity in case of other insurance held valid. State 
rel. Business Men’s Assur. Co, v. Allen et al,, Judges (Mo.) 


Insured held entitled to recover fixed sum in policy without exercising option. 
North American Ace. Ins Co. v. Cochran (Colo,) 


XIV. Notice and Proof of Loss. 


NECESSITY OF NOTICE 

-Notice; compliance with requirement for written notice of loss held necessary. 
Millard v, Attna Casualty & Surety Co. of Hartford, Conn (N. 

537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 
Proper and timely notice by beneficiary’s son binds insurer.—Failure of bene- 
ficiary’s son to give timely notice of death held not binding on _ beneficiary. 
Treiyer v. Commercial Travelers’ Mut. Acc. Ass’n of America (N. Y.) 
Novice by benefic'ary’s son binding on insurer Trieger v. Commercial Travelers’ 
Mut. Acc. Assn. of America (N. Y. 

639. TIME FOR NOTICE AND PROOF. 

(1). In general 
539(1)—Stipulation in fidelity bond for notice of loss within 90 days held invalid.—In- 

valid stipulation in fidelity bond held not unassailable because of preparation of 
bond by insurance commissioner. Citizens’ Guaranty State Bank of Hutchins v. 


386 
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(4). Furnishing proofs ‘forthwith ”’ 
539(4)—Notice; giving notice of theft of automobile ‘forthwith’ construed; when no- 
tice within time is question for jury stated. Northwestern Nat. Ins. Co. et al. v. 


Cohen (Va.) eon ee -1035 
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(2). Date of mailing notice or proofs. 

539(2)—-Lack of diligence in discovering loss held to preclude recovery. Davis et al. 

St. Paul Fire & Marine Ins. Co. (Wash.) 
(5). Effect of failure or delay. 

539(5)—Proof of loss must be made in one year; pendency of premature suit held not 
to authorize commencement of new suit within one year. Niagara Fire Ins, Co. of 
New York v. Nichols (Okla.) 

539(5)—Notice: failure to give notice of accident as required in policy held fatal to re- 
covery. Overland Sales Co. et al. v. American Indemnity Co. (Tex.) 

539(5)—Notice; failure to give written notice of loss forthwith held not to vitiate fire 
policy. Simon v. Mechanics’ Ins. Co. of Philadelphia. (Ga.) 

529(5)—Notice; lack of stipulated notice of loss good defense, if timely insisted on. Trav- 
elers’ Ins. Co. v. Plaster. (Ala.) 

539(5)—Proof of loss; no recovery under policy providing for proof of loss unless fur- 
nished or waived. American Ins. Co. v, Ott (Okla.) 

(6). Excuses for failure or delay. 

539(6)—Failure to give notice within required time held excused by policy provision; 
“reasonabiy possible.’’—Insured need not notify beneficiary of existence of policy. 
Treiger v. Commercial Travelers’ Mut. Ace. Ass’n of America (N 

539(6)—-Notice of death within 20 days of discovery of policy held sufficient —Failure 
of beneficiary’s son to give notice not binding on beneficiary.—Beneficiary not 
chargeable with insured’s failure to notify her of existence of policy. Trieger v. 
Commercial Travelers’ Mut. Acc, Assn. cf America (N. Y ) 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(1). In general, 

542(1)—Proof of loss under automobile insurance policy held sufficient. Lozier Auto- 
mobile Exch, v. Interstate Casualty Co. (lowa) 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Statements in proof of death showing forfeiture of the policy could be contradicted. 
Metropolitan Life Ins. Co. v. Lanigan. (Colo.) 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—Innocent overvaluation in proof of loss held not to defeat recovery under fire 
policy. Mississippi Fire Ins. Co. v. Dixon. (Miss.) 

553(1)—Insured’s innocent misstatement of interest held no defense. Alliance Ins. 
et al. v. Enders (U. 

554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
655. —— IN GENERAL. 

—5—Waiver; lack of formal notice of loss may be waived; denial of liability on other 
grounds waives delay in giving or lack of notice of loss. Travelers’ Ins. Co. Vv. 
Plaster. (Ala.) 

§ 558. - IMPLIED WAIVER IN GENERAL, 

(1). Acts and conduct in general. , 

658(1)—Insurer may waive requirements of proofs of loss by act of which it had knowl- 
edge. Sinincrope et al. v. Hartford Fire Ins. Co. (N. Y.) 

558(1)—Proof of loss condition precedent; lulling insured into belief proofs of loss will 
not be required, estop insurer. Alliance Ins, Co. et al. v. Enders (U. 8S.) 

(6). Recognition of liability. 

558(6)—Waiver; offer of payment not made as a compromise held waiver of iron safe 
clause and proofs of loss but not of appraisal provisions. Lance v. Royal Ins, Co., 
Ltd. (Mo.) 

559. ——- DENIAL OF LIABILITY. 
(1). Insurance of property. 

559(1)—Assertion by agent, after fire and within time for filing proof of loss, that 
policy had been canceled, held to constitute waiver of proof of loss. Huff v. Co- 
lumbia Ins. Co. (W. 

(2). Life and accident insurance. 

559(2)—Failure to furnish proof of loss held waived. Old American Ins. 
man (Ark.) 

§ 560. ——- FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION, 

(1). In general 

560(1)—Retention of proofs of loss furnished after time therefor had expired held not 
a waiver of requirement. Sinincrope et al. v. Hartford Fire Ins. Co. (N. Y.) 

560(1)—Retention by insurer of informal proofs of fire loss held acceptance thereof. 
White v. Safeguard Ins. Co, of New York (Okla.) 

(2). Necessity of specific objection. 
560(2)—Insurer held not entitled to object that proof of loss was not made, when proof 
rejected without giving reasons. National Fire Ins. Co. of Hartford, Conn., Inc, 
v. Cannon & Byers Millinery Co., Inc. (Ky.) 
(3). Specifying grounds of objection as waiver of other grounds. 
560(3)—Waiver; lack of formal notice of loss may be waived; denial of liability on 
other grounds waives delay in giving or lack of notice of loss. Travelers’ Ins. Co. 
v. Plaster. (Ala.) 

§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Failure to furnish proof of loss held waived. Ames v. Minneapolis Fire & Marine 
Ins. Co. (Mont.) 

561—Proof of loss; insurer insisting on validity of award waives informality in proof of 
loss and right to another appraisal. Dufresne v. Marine Ins. Co. (Minn.) 

661—Negotiations for adjustment or other acts leading insured to believe proof of loss 
will not be required waives compliance with requirement.—Proof of loss held not 
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waived by adjuster’s investigation. National Union Fire Ins, Co. v. Wright. (Ark.)784 


561—Retention of proof of loss by insured held acceptance and waiver of defects. Am- 
erican Ins. Co. v, Ott (Okla.) 
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XY. Adjustment of Loss. 


& 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION. 
507—Appraisal to determine damages to insured property cannot be compelled as 
“arbitration.” Petition of American Ins. Co. (N. Y.) 
667—Appraisal; policy provision for appraisal on disagreement valid; appraisal condi- 
tion precedent to suit. Lance v. Royal Ins. Co., Ltd. (Mo,) 
§ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS, 
570-—Selected appraisers should not live unreasonable distance from scene 
Mason v. Fidelity Phenix Ins. Co, (Mo.) 
571. APPOINTMENT OF UMPIRE 
1—Superior Court of county of insured’s residence held not to have jurisdiction to 
appoint umpire to determine fire loss.—Court in county where loss occurred held 
to have exclusive jurisdiction to appoint umpire to appraise it. Philadelphia Un- 
derwriters v. Folds (Ga.) .... . eoccvccce 
PROCEEDINGS ON APPRAISAL OR ARBITRATION. 
Appraisers act ministerially and not judicially. Phoenix Ins. Co. v. 
Food Co. (U. 8.) 
2—Notice; loss appraised under automobile theft policy without notice to insured set 
aside except where experts selected or hearing waived. Dufresne v. Marine Ins. Co. 
( Minn.) 
-Appraisers not bound to strict judicial investigation of arbitration. Petition of 
American Ins. Co. (N. Y.) 
VALIDITY AND EFFECT OF APPRAISAL OR AWARD, 
(1). Form, requisites, and validity of award in general. 
74(1)—Award of appraisers of loss presumptively correct. Phcenix Ins. Co. 
fresh Food Co. (U. 8.) 
(5). Effect of award in general, . 
674(5)—Appraisal; court will not reverse an award of appraiser made in accordance 
with policy. Caledonian Ins. Co. v. North Dutch Reformed Church. (N. J.) 
(7). Actions to set side award. 
674(7)—-Appraisal; evidence held to sustain finding that appraisal under automobile 
theft policy was without notice to insured.—Experts; evidence insufficient to sustain 
finding that appraisal of loss without notice to insured was within exception as to 
appraisal by experts or on waiver of notice. Dufresne v. Marine Ins. Co. (Minn.) 
574(7)—Appraisal; court will not remove appraiser appointed to adjust insured’s loss 
in absence of evidence as to his incompetency. Caledonian Ins. Co. v. North Dutch 
Reformed Church, (N. J.) 
574(7)—Directing judgment for defendants held proper in view of failure of proof to set 
aside award.—Issues in action to set aside award held equitable. Bisnovich et al. 
Vv. British American Assur. Co. (Conn.) 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1). In general. 
576(1)—Appraisal of loss held not condition precedent to suit on fire policy; stipulation 
for appraisal of loss held waived by failure to demand it. Atlas Assur, Co., Limited, 
v. Williams. (Ga.) aed 
676(1) Waiver; offer of payment not made as a compromise held waiver of iron safe 
clause and proofs of loss but not of appraisal provisions. Lance v, Royal Ins. Co., 
Ltd. (Mo.) 
(2). By denial of liability. ‘ 
6¥¢€(1, 2)—Arbitration clause waived where insurer denies liability: Arbitration clause 
waived where insurer fails to propose arbitration. Mississippi Fire Ins. Co. v. 
Dixon. (Miss.) 
(3). <As to defects and objections. 
576(3)—Proof of loss; insurer insisting on validity of award waives informality in proof 
of loss and right to another appraisal. Dufresne v, Marine Ins, Co. (Minn.) 
§ 579. SETTLEMENT BETWEEN PARTIES. 
679—Fire insurance company held liable to owner of cotton covered by blanket policy 
issued to cotton gin operator, notwithstanding settlement with operator. Hartford 
Fire Ins. Co. v. Evans, (Tex.) 
579—Cancellation; policy On barn and dwelling held to constitute two policies; 
cellation of policy held only to relate to portion covering building which had been 
destroyed. Globe & Rutgers Fire Ins, Co. v. Chisenhall (Ark.) 


§ 
57 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Property subject to mortgage or other lien. 
580(2)—-Mortgagee has no interest in proceeds of insurance effected by subsequent 
grantee solely for own benefit. Kaplan et al. v. Wilderman et al. (N. J.) 
580(2)——Lienor not entitled to share in proceeds of insurance policy, obtained by trus- 
tee in bankruptcy.—Holder of mechanic’s lien has no claim upon insurance money. 
In re San Joaquin Valley Packing Co. (U. 8.) 
§ 581, POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 
INSURED 
581—-Mortgagor taking fire policy in own name holds proceeds subject to equitable lien 
of mortgage.—Mortgagor’s assignee of proceeds of fire policy held charged with no- 
tice of mortgagee’s equitable lien.—Mortgagee’s equitable lien on proceeds of fire 
policy held to prevail against mortgagor’s ignee with notice.—Mortgagee held 
not estopped to assert equitable lien on proceeds of fire policy taken in mortgagor’s 
name Juneau County State Bank v. Steckling et al. (Wis.) 
$ 582 POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 
SURED 
652—One who takes insurance on property in his possession owned by others and col- 
lects proceeds jis liable to beneficiaries.—Fire insurance company justified in mak- 
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ing adjustment with person to whom policy is made payable. Hartford Fire Ine 
Co. v. Evans, (Tex.) 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESENTA- 
TIVES, OR ESTATE. 
(1). In general. 
583(1)—Will held not to operate as substitution of legatees as beneficiaries in testator’s 
life policy payable to estate.—Each distributee entitled to exemption of only _pro- 
rata share of exempt life insurance. Magee et al. v. Bank of Hattiesburg & Trust 
Co. (Miss.) 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Facility of payment clause held to authorize payment to mother of insured, 
American Nat. Ins. Co. v. Scott. (Tex.) 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. - RIGHTS OF PERSONS DESIGNATED IN GENERAL, 
(1). In general. 
585(1)—Appointment of beneficiary by insured is void, if it is made contrary to statute. 
—If beneficiary named is not eligible under insurer’s rules, insurer cannot waive 
rule and pay proceeds to such beneficiary.—Objection to beneficiary waived by pay- 
ment of money into court; administrator of deceased insured could not complain 
of insured’s designation of beneficiary.—If named beneficiary is wholly ineligible, 
insured’s administration may complain. Rhodes v. Equitable Life Assur. Soc. of 
the United States (Ore.) 
§ 586. VESTED INTEREST OF BENEFICIARY. 
586—In absence of right to change beneficiary policy provisions permitting loan of sur- 
render value held not to affect beneficiary’s vested interest; ‘parties in interest.” 
Maurice v. Travelers’ Ins. Co. et al. (N. Y.) 
£86—Beneficiary held without vested interest; insured may require insurer to change 
beneficiary without latter’s permission. Twyman v. Twyman et al. (Ky ) 
586—Assignment of policy to instred’s creditor as security held change of beneficiary 
pro tanto. Rattray v Banks (Ga.) 
§ 587. ——- CHANGE OF BENEFICIARY. 
587—Beneficiary held without vested interest; insured may require insurer to change 
beneficiary without latter’s permission.—Another held substituted for original 
beneficiary, though consent of latter not obtained. Twyman v. Twyman et al. (Ky.) 
587—Insured awaiting blank form held not to have made change of beneficiary before 
death.—Insurer’s local agent held agent of insured in writing home office for blank 
for change of beneficiary. Johnson v. Agricultural Life Ins. Co. (Mich.) 
587—Insurer may be compelled to indorse change of beneficiary on policy wherein right 
to change reserved. Metropolitan Life Ins. Co. v. Olsen (N. H.) 
587—Beneficiary must be changed by method prescribed in policy. Smith v. Metro- 
politan Life Ins Co, (N. Y.) 
587—Assignment of policy to insured’s creditor as security held change of beneficiary 
pro tanto Rattray v. Banks (Ga.) 
§ 590. RIGHTS OF CREDITORS. 
590—Assignee of policies held not entitled to attack award to beneficiary Jordan v., 
Roden et al. (U. S.) 
590—Surrender value of debtor’s policy, in which wife is made beneficiary, with right to 
change beneficiary, cannot be ordered paid to receiver. —After insured’s death, 
judgment creditor cannot reach proceeds of policy in favor of wife. Maurice v. 
Travelers’ Inf& Co. et al. (N. Y.) 
§ 591%. INDEMNITY INSURANCE. 
5914%—No want of privity between person injured and insurance company issuing in- 
demnity bond. Stusser et ux. v. Mutual Union Ins. Co. (Wash.) 
59114—Injured person held not beneficiary of automobile indemnity policy. 
Automobile Ins. Co, v. Cone et al. (Tex.) 
§ 5938. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 
593(1)—Creditor held to have accepted life policy in payment of, and not as security 
for, his debt. Fehr v. Cawthon, (U. S.) 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594.—Forfeiture clause for assignment without indorsement of insurer’s secretary held 
inapplicable after death.—Assignment of policy is good after maturity regardless 
of conditions. Metropolitan Life Ins. Co. v. Lanigan. (Colo.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Dealer after conversion of automobile by purchaser held entitled to recover in- 
terest provided for in purchaser’s contract. Lozier Automobile Exch. v. Interstate 
Casualty Co. (Iowa) thee 

598—Interest; where damages under fire policy ascertainable, interest from time insurer 
should have satisfied claim may be included. Hartford Fire Ins. Co. v. 
(Okla.) 

§ 601. RECOVERY OF PAYMENT. 

601—Contract indemnifying against loss through employee’s dishonesty construed as to 
right to share in reimbursement. Citizen’s Bank of Waverly Hall et al. v. Fidelity 
& Deposit Co. of Maryland (Ga.) 

601—Petition by indemnity company for reimbursement of losses held subject to demur- 
rer. Citizens’ Bank of Waverly Hall et al. v. Fidelity & Deposit Co. of Maryland 
(Ga.) ° 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insurer held not liable for statutory penalty and attorney’s fees, in view of bene- 
ficiary’s suit for more than due. Mississippi Life Ins. Co. v. Meadows. (Ark.) 

602—-Insurer reliably informed that insured had tuberculosis when applying for policy 


(33) 











Insurance Law Journal, Vol. 62. 


sued on not liable for damages and attorney’s fees for vexatious refusal to pay. 





Cradick v. John Hancock Mut. Life Ins. Co. of Boston, Mass. (Mo.) ........++++0- 512 
602—Demand held sufficient to invoke statute allowing damages and attorney’s fees for 
failure to pay loss in 30 days.—Demand held sufficient though not for specific sum. 
Merchants’, Life Ins, Co. V. CIMPK. CTO.) .ccccccvscnecccastncwnveseccsncclovceres 570 
602—Damages for vexatious refusal to pay and attorney’s fees improperly allowed, 
Rozell v. North British & Mercantile Ins. Co. (M0.) ..c.cccccccccccccccscccsecsees 609 
602—Refusal to pay must be wilful and without reasonable cause. Ricks v. National 
ee ee ee |S rere eee eer tee eee ee eee 671 
602—Assessing attorney fees against insurer held error. Mayes v. National Union Fire 
Be Ro BOLD es cine 050.815 6 Snore Os SV bene a's 0 8h SSRs vob 8 RN O Pape pues Sd 8's 6'9-b\b aoa 794 
602—Beneficiary held entitled to penalty and reasonable attorney’s fees. Home Life & 
AcciGent Co... V.. BERSUCE CATE.) cscccicncccewecerecesersevecescsceceasesdevervcrisese 898 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Release; insurance company liable as ‘‘compensated surety’? on bond for tort- 
feasor, though joint tort-feafor was released in part. Stusser et ux. v. Mutual Un- 
oe ee Pree rr ee er ee Rea ee Pe eT ee ee 688 
603—Compliance with request to stop search for car sufficient cOnsideration for release 
of insurer, Northwestern Nat. Ins. Co. et al. v. Cohen (Vt.)..cccccsvcsvcccvecsccses 1035 
§ 604. CONTRIBUTION BETWEEN INSURERS. 
604—Contribution; insurer who paid compensation under New York law held not en- 
titled to contribution from insurer against liability under Connecticut law. Ex- 
change Mut. Indemnity Ins. Co. v. Murich General Accident. Fire & Life Ins. Co. 
CON, Rind) 6.0 0 910:6:5:9.0.0.b 5 0.0.0 b:bio ©. 05.0. p:0in0 6:06:06. 6 6S N SEES CORT G 0 DEO eETD ERED BOC D E0086 Sp Eene 713 
§ 605. SUBROGATION OF INSURER. 
§ 606. ——- UN PAYMENT OF LOSS IN GENERAL. 


(5). Subrogation under guaranty and indemnity policies. 
606(5)—Surety reinsuring part of loss entitled to sue jin its own name, but recovery 


would be in part for benefit of reinsurers. Maryland Casualty Co. v. City of Cinn. 
(U. 8.) 
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606(5)—Subrogation; insurer who paid under policy protecting against liability under 
New York law held not entitled to be subrogated against insurer liable under Con- 
necticut law. Exchange Mut, Indemnity Ins. Co. v. Zurich General Accident, Fire 
Ra Ta ia ad os 535 odin CS en ea a a RE A an a SNE 5 We Od Siar aree eb ae ok 713 
§ 607. ——~- UNDER ASSIGNMENT OF RIGHTS OF INSURED 
607—Insurer held not entitled to recover from carrier on assigned claim for loss to 
hogs in transit. Hartford Fire Ins. Co. v. Payne, Agent (1OW@)...........eeeeeeee 459 
XVIII. Actions on Policies. 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general, 
612(1)—-Payment or tender of premium held not a condition precedent to recovery by 
insured. Sterling Fire Ins. Co v. Comision Reguladora del Mercado de Henequen 
SD. eign OE We eae so Sade ASRS Cikk bss, 0:05 ole OT eine aad oa RRs GISNT 6 BE Nib Ok Via aa Se Dees 942 
(2). Notice and proof of loss. 
612(2)—Furnishing proofs of loss held condition precedent .to insurer’s liability. Sinin- 
S0ORS. of Sl. VV. Bemrerere Fire. FOG. COs CIN Wed ook 6606 bi. Foca bites 00 6600 bece een ces 230 
612(2)—Proof of loss condition precedent; lulling insured into belief proofs of loss will 
not be required, estops insurer. Alliance Ins. Co, et al. v. Enders (U. S.)........ 343 


612(2)—Statute invalidating stipulations reouiring notice of claim within less than 90 
days held applicable to surety companies.-—Notice of loss to surety held notice of 
“claim for damages” within statutory prohibition of stipulations for notice within 
less than 90 days “claim.” Citizens’ Guaranty State Bank of Hutchins v. National 
SC SOG: ox oe 6 G6 65:0 ania oor PE,S ee PEE a ALAS Sib VN 8 OE RED May MOE Cee Ow MOREE 1065 
(3). Submission to appraisal and arbitration. 
612(3)—Appraisal of loss held not condition precedent to suit on fire policy; stipulation 


for appraisal of loss held waived by failure to demand it. Atlas Assur. Co., Limited, 
v. Williams. (Ga.) 





Er en Bere ee eee Ce ere ber eis Pr ee 585 
612(3)-—Appraisement of loss prevented by act of insured or his appraiser bars an ac- 
ties by Gis: Mabhéu Vi Pidetity’ Phegix TAS... CO, COO) inc ccc cece ssccsetsceccacsese 955 
612(3)—Appraisal; policy provision for appraisal on disagreement valid; appraisal con- 
dition precedent to suit Lees VV. Mevel FG8. COi; TER. COBO icon civ eccccvataweces 959 
§ 619. SPECIAL STATUTORY LIMITATIONS. 
619—Time limit for action on policy is statutory. Niagara Fire Ins. Co. of New York 
ON RS Ra CEE EP eee LORERE ERT ELE TEE re 355 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Provision in accident policy as to time of bringing suit held waived by insurer’s 
ensester..: Gil. Aerie. TAs. CO. ©. FORO. CAFE) 65k cer dca hecees tcccccoccacvest 75 
$ 622. ——- TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general, 
622(1)—Delay of over 12 months in commencing action held valid defense. Rahaim et 
al. v. Rossia Ins. Co. of America (N. Y.) 
(2). Validity of provisions, 
622(2)—Contract held in contravention of statute prohibiting contract limiting action 
to shorter period than two years; four years’ statute held applicable. Maryland 
Casualty Co. v. Farmers’ State Bank & Trust Co, et al. (Tex.)........ceeees aoe 1060 
(6). Bringing new action. 
622(6)—Proof of loss must be made in one year; pendency of premature suit held not 
to authoize commencement Of new suit within One year. Niagara Fire Ins. Co of 
New York w. Nichols (Okla.) ......... anaes cies Did Sweswd gO aN e.O HON y we Wehbe a 006s 355 
§ 623. —— WAIVER.OF LIMITATION. 
(4). Denial of liabiity. 
623(4)—Adjuster’s positive refusal to pay loss held to preclude defense that suit was 
prematurely brought Martin v. Continental Ins, Co. of City of New York (Mo.) 348 
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§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Cotton gin operator could sue on blanket policy without joining owners. Hart- 
forG Wire ns. Car. Vi BVO. (TGR) ccvcccseccccvecssccebvescccksceusedsscecads eos 212 
(2). Persons to whom policy is payable. 
624(2)—Husband held entitled to recover as wife’s trustee under policy issued to him ont 
property belonging to wife. People’s & Planters’ Mut. Fire Assn. v. Wyatt (Ga.).. 941 
(7). Defendants in general. 
624(7)—Owner of cotton could sue on gin operator’s blanket policy without joining ope- 
rator with whom insurer had settled. Hartford Fire Ins. Co. v. Evans. (Tex.) .... 212 


§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES 
(2). Service on insurance commissioner or other official. 
627(2)—Service on superintendent confers jurisdiction over Russian company dissolved 
by Soviet Government. Fred S. James & Co, v. Second Russian Ins, Co, (N. Y.)...1071 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. ——- FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Count on “policy of insurance” imputes a written policy. Liverpool & London 
& Glote Ins. Co., Limited, v, McCree (Al8.)..ccccccsccccccccccccccccccscovesceceee 780 
629(1)—Cémplaint held to show agent authorized to procure insurance and accept can- 
cellation. Sterling Fire Ins. Co. v. Comision Reguladora del Mercado de Henequen 
ef eee PT eee ry ree Eee eT ee ee ee 942 
(2). Making and terms of contract. 
629(2)—Defendant may by demurrer insist that it be informed as to nature of contract 
sued on. Liverpool & London & Globe Ins. Co., Limited, v. McCree (Ala.).....+.+. . 780 
§ 630. ——- INSURABLE INTEREST. 
630—Petition by lessee to recover on fire policy not demurrable for failing to state that 
damage to building was sought for benefit of owner. New Jersey Ins, Co. of New- 
aric, N. J. V. ROW (GE. )ecncecccdccvestdoens oscuwetccteueecs cassssesdoteacuuy as soe VR 
§ 631. —-- SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—Petition alleging provisions of policy contrary to terms of copy attached thereto 
held defective. Gourley v. Northwestern Nat, Life Ins. Co. (Okla.) .....-+eeeeees 329 





$ 635. LOSS AND CAUSE THEREOF. 

635—Complaint held to disclose damage to insured crop by hail in specific sum. 
Ames v. Minneapolis Fire & Marine Ins. Co. (Mont.)........... wei eobdbWaneeneseen 470 

635—Pleading held sufficient to charge loss occasioned by robbery. Insurance Co. of 
North America v. Samuels (G8) 2... ..ccccecccccccccccesecsscccsssscsscesesesees -. 457 


635—Allegation as to goods jettisoned ambiguous.—General average; insurer held not 
let out as far as loss was subject to general average. Malgor, Gonzalez & Co., S. en 





C., V. Royal Ina. Co. Ltd. ot. al. Cl Bp ccscctacccecshwcgeccassasscveosesaveseuvcs 644 
635—Petition to recover on burglary policy held not subject to demurrer. Columbia 
Casugity Co. of New York v. L. W. Rogers CG. (GE) ccc scccccvescacescécwsaucess 710 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 7 ° 
to show defensive provisions of policy not effective without special 
pleading. Pecklo v. American Ins. Co. of Newark, N. J. (TeX.) ...eeeeeeeeceecees 633 


(2). Avoidance and forfeiture. 
640(2)—-Waiver; insurer must plead agreement that investigation should not waive for- 
feiture. Pecklo v. American Ins. Co. of Newark N. J. (TeX.) ...--ceeeeeeeecceees 633 
(4). Notice and proofs of loss. 
640(4)—Not necessary that plea negative giving of extension of time for giving report 
on fire.—Notice; demurrers improperly sustained to pleas setting up lack of notice 
of loss. Liverpool & London & Globe Ins, Co., Limited, v. McCree (Ala.)........ . 780 
§ 645. ISSUES, PROOFS, AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Pleadings held to present equitable issue. Jordan v. Roden et al. (U. S.) .... 3 
645(1)—Value; insurer, relying on issue as to value under duty to give notice. Harrison 


V. Pens Beer. Ce, €0.. Cad. oe sitwes co cveacs ceased scccbdeswetenrs sanadeemease erate 676 
645(1)—Provisions cutting down liability or forfeiting insurance must be pleaded. Sha- 

piro v. American Surety Co of New York (MO,) .....cscccccccccccrccstasesseesces 1069 
645(1)—Amount of recovery not in issue where sole defense was that policy void. Na- 

tional Union Fire Ins. Co, v. Kent. (APK.) 2... ccccvccccccvcccccccece wcceeiceues eetcew See 


(3). Evidence admissible under pleadings. 
645(3). Testimony as to saturation with oil properly excluded when issue was as to 
amount of loss. National Fire Ins, Co. of Hartford, Conn., Inc., v. Cannon & Byers 


wanes CO. Ise. CHG  sucecaddediucslateecwa cause er Tere Te cedéuoteaus ae 
645(3)—Where affirmative answer tenders issue of waiver, rebuttal evidence ‘to meet de- 
fense admissible. Mabee Vv. Continental Casualty Co. (Idaho) ...... Cawen chee coe @& 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF, 
(1). In general. 
646(1)—Owner of cotton suing on blanket policy in gin operator’s name had burden of 
proving coverage. Hartford Fire Ins. Co. v. Evans, (TeX.) ....-eceeeeeeeeeceeeee 212 
646(1)—Subject to statutes, insurance policy governed by law of contracts; insurer has 
burden to prove insured’s consent to modification of policy; accepting and attaching 
rider to policy proof of insured’s consent to modification of contract; evidence held 
sufficient to sustain finding that insured did not consent to modification of policy 
by attachment of riders. Shake et al. v. Westchester Fire Ins. Co. of New York. 
CHRIS. |s ccc ad Kibo hoe RRO He Oc bo ela wid COO Che HEME LER ee hase ae cena coos O86 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—-Insurer has burden of proving that insured failed to protect property after 
damage. Johnson v. United Firemen’s Ins. Co. of Philadelphia. (N. Y.) .....+..-+. 229 
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646(2)—-Burden of proving insured violated clause as to place of storage of goods is on 
defendant insurer. American Central Ins. Co. v. Buchanan-Vaughan Auto Co.,. 





CRD: 60:0:6 0.0% 96 bS1S KEE EC CUS Rid 0955050 Fh NE NE 0065) 50s 5,04CE RE pen ahnen Be these 6165568 682 
646(2)—To recover under fire policy, insured must show compliance with its terms; 
insured has burden of showing compliance with policy conditions as to inventory; 
inventory of merchandise held not taken within time prescribed by fire policy. 
Pisids V. Qeeem. IMS. Cw. CGO) .uvccee cvicwccvcvvecscscossacesessveseccossesstesses 940 
(3). Life and accident insurance, 
646(3)—Burden of proof on insurer as to representations by insured. Great Eastern Cas- 
vaity Ca: ¥.. Gebwerts, (2044.) ccccccvedes Sik Wie c aCeta eas hak Sra oui MIS Goh ws bin eae a Bob ee 220 
646(3)—Burden on insurer to show that illness not disclosed affected health of insured. 
ee ee eee ee oe A CD ake yaa habe e aber eis e060 be hae eee bs 27 
(6). Risk and cause of loss in general. 
646(6)—Injured party must show liability policy covered accident, in suit against in- 
surer to enforce payment. Mathews v. Bloomfield et al. (MasS.) .....e.ceeeceeeces 227 
(7). —— Suicide, + 
646(7)—Burden of Proof: Insurer has burden of proving suicide. Dill et al. v. Sover- 
i SI rg i A ED ann 0 w kN dw v.k 60.08 6 6b rab e8e wis 08 080.4 698 50 60 rE 8 Ce 183 
646(7)—Presumption: That insured did not commit suicide presumed. Dill et al. v. 
Soveréign Camp, W. 0. W. (8. Cu) cccccccccccccvecccsvececsesccsccscccnescesesece 183 
646(7)—Proof of suicide only by greater weight of all evidence. Bilderback et al, v. 
Demet: TU. OI RS © a no6.0- 0b obi © 0.dip ets p 0% 0:9:0:0 6:00 06.00.0260:0.0/0.0.b 0b ode eves o.0'65 740 
«8). Extent of loss and liability of insurer. 
646(8)—Incumbent on insured to prove value of property under clause limiting liability 
to actual cash value. Goodell et al. v. Union Automobile Ins. Co. (Neb.) ....+--6. 399 
§ 646% —— 
646%4—Promissory warranties are conditions subsequent; insurer under fidelity bond has 
burden of establishing breach of promissory warranty. 3ank of England, Ark., v. 
Maryvinna Casueity Co... CATE.) cca vcce cess vere cc reeeee cc bescessvceveetseeeeese veges 412 
§ 647. ADMISSIBILITY OF EVIDENCE, 
§ 648. - IN GENERAL, 
(1). Jn general, 
648(1)—Occupation; manual referred to in accident policy as governing liability, if in- 
sured change occupation, admissible. Newell, Public Administrator, v. AStna Life 
Ine. Co. Of Hartford, Comm. (BEC.) ...ccccccrevccvescccswesesescccsecvevesseasseenss 980 
§ wu. —— APPLICATION FOR INSURANCE. 
650—Misrepresentation jin application for reinstatement of policy held available as de- 
fense although application not attached to policy. Linder v. Metropolitan Life Ins. 
0) Van s |-| rere rT ere ee rrr er ene eee PRR Ue Tee EET E CREE ee ee 42 





§ 655. ——- FRAUD OR MISREPR ENTATION. 
(1). Insurance of property. 
655(1)—Evidence relating to ownership of mortgage on property insured held admis- 
sible, and not objectionable as hearsay. Zabarsky v, Employers’ Fire Ins, Co. (Vt.).1030 
§ 658. ——- LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF, 
658—Evidence as to discharge of employees admissible in action on fire policy, where 
defense incendiarism.—Evidence of advice to increase insurance held admissible. 


Fire Ass’n of Philadelphia v. Oneida County Macaroni Co, Inc. (U. S.)...-- eee eee 775 
658—Evidence as to statements of cashier to persons signing notes held admissible, 

Maryland Casualty Co. v. Farmers’ State Bank & Trust Co. et al. (Tex.).........-- 1060 
§ 659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 


(1). In general. 
659(1)—Testimony as to methods of treatment of sick in army generally held admissible 
in suit on policy under military service clause; where record does not show answer 
excluded ruling thereon not reviewable. Starr v. Great American Life Ins. Co of 
Hutchinson. (Kan.) .......0--0. poeeee ECDN DOD CCRECHCUSEEOLAERS SEDO ENF ESE EU SES CUD 19 
(2). Suicide, 
659(2)—Plaintiff should have been required to identify newspaper clipping concerning 
manner of insured’s death.—Answer should have been required what plaintiff saw or 
heard upon arrival home after insured’s death.—Whether insured had newspaper 
clipping regarding suicide of relative pertinent inquiry. New York Life Ins. Co. v. 





NE RUNES. WSs cDAARASS bE asad 60 USES KO Ka eUESS SONU Rob eee bee DEEL. Wh de CORTE Rae SEOs 10 
§ 660. ——- VALUATION OF PROPERTY. 
660—Testimony as to contents of building not covered by policy properly excluded. Kim- 
vali Bros. Co. v. Palatine Ins. Co., Laimited,; of London. (Ta.) ...ccssccccvecsvecces 200 
$ 662. - NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 


(1). In general, 
(62(1)—Statement of physician made part of proof of death admissible in evidence. 
NOW Tote tite ies. Co. GS; Tener. CAM.) 6 vies in cisco cee cs ence cecevenestesscentevese 10 
662(1)—Evidence as to performance by insured of his duty to give notice to insurer ad- 
missible when put in issue. Massachusetts Bonding & Ins. Co. v. Texas Finance 
SD Co anak dab bk WHEE TDA OER RAO DEM ER OSES OM bn bdo OMe S008 E WMA Sy BOS 10198 
662(1)—Letters declining insured’s proof of loss held properly excluded.—Evidence that 
insured did not receive notice to furnish proof of loss held admissible, Zabarsky 
Ge. ee CO CD EWA 6 occ ac cnete haces cc recdhs ceabslben ces eserenevees ee 1030 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general, 
665(1)—Evidence held not to prove that release was procured by fraud. National Life 


oe Se ots Es Os” RAO” viocecclShioeks 684s RESROS CONS OM REECA ODEN RAB DSS 218 
665(1)—-Facts held to show assignment of policies to heir by other heirs when insured 
died. Metropolitan Life Ins. Co. v. Lanigan (COl0.).....cccecccccccncessesces ecacan Oe 


665(1)—-Standard form; marking policy as standard not proof that form was one pre- 
scribed. St. Paul Fire & Marine Ins. Co. v. Kitchen. (Tex.) 
Savarese vy. Hartford Fire Ins, Co. (N 
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665(1)—Ratification; evidence held insufficient to show ratification = unauthorized 
agent’s act. Overland Sales Co. et al. y. American Indemnity Co. 

665(1)—Right of action; corporation held to have succeeded to rights of partnership in 
cause of action against insurance company. Jahns & Knuth Co. v. American In- 
demnity Co. et al. (Wis ) 

665(1)—Insured’s disclaimer held result of intimidation. O'Neil et al. 
Fire Ins. Co. of Portland, Ore. (Wash.) 

665(1)—Mistake in settlement must be established by clear and convincing evidence. 
Gendreau v. North American Life & Casualty Co. (Minn.) 

665(1)—Evidence held to show disagreement as to amount of loss under fire policy. 
Lance v. Royal Ins. Co., Ltd. (Mo.) 

665(1)—Evidence held to warrant finding p'aintiff’s husband signed release not knowing 
it was such and because of misrepresentation of agent, Northwestern Nat. Ins, Co. 
et al. v. Cohen (Va) 

665(1)—Finding that insurer knew purpose of indemnity policy sustained. 
setts Bonding & Ins. Co. v. Texas Finance Corporation (Tex.) 


(2). The contract. 


665(2 Svidence held sufficient to support the finding that insured accepted the policy 
other than originally applied for. Security Life Ins. Co. v. Frizzell. (Ark.) 

665(2)—lInsurer’s agent receiving policy held it as custodian of insured.—Evidence held 
to show acceptance and delivery of policy to insured. Missouri State Life Ins. Co. 
v. Woodson et al. (Tex ) 

665(2 Subject to statutes, insurance policy governed by law of contracts; insurer has 
burden to prove insured’s consent to modification of policy; accepting and attach- 
ing rider to policy proof of insured’s consent to modification of contract; evidence 
held sufficient to sustain finding that insured did not consent to .modification of 
policy by attachment of riders. Shake et al. v, Westchester Fire Ins. Co. of New 
York (Minn,) 

665(2)—Preliminary conversations between agent and deceased held not to establish in- 
surance contract. Dayton v Travelers’ Ins. Co. (Mo.) 

665(2)—Finding that ‘‘cotton linters’? covered by insurance pOlicy sustained. 


mercial Union Assur. Co., Limited, of London, England, v. Creek Cotton Oil 
(Okla.) 


(3). Avoidance and forfeiture. 
665(3)—Extension of time of payment on premium note held not shown. Duncan V. 
United Mut. Fire Ins. Co. (Tex.) 
665(3)—-Bank’s authority to collect premium held not shown. Bankers’ Reserve Life 
Co. v. White. (Ark.) 
665(3)—Purchase under conditional sales not conclusive of falsity in statements of 
+ ownership.—Discrepancy not conclusive of false swearing. National Mut. Ins, Co. 
of Celina, Ohio v. Bales et al. (Ind.) 
665(3)—Evidence held not to show willful misstatement of interest. 
et al. v. Enders. (U. S.) 
Svidence held sufficient to warrant finding tugboat seaworthy 
v. Yang Tsze Ins. Ass’n, Ltd. (Wash.) 
Heir’s testimony as to good health of insured held to warrant verdict for her 
notwithstanding proof of death Metropolitan Life Ins. Co. v. Lanigan (Colo.) 
ation of clause requiring good health of insured held violated as matter of 
law. American Nat. Ins. Co. v. Walker (Tex.) 
665(3)—-Fraud; evidence held to show no fraud of insured in representing proper storage 
of destroyed cars. American Centrai Ins. Co. v. Buchanan-Vaughan Auto Co. (Tex.) 
665(3)—That vendor claimed full amount of insurance not justification for denial of lia- 
bility when all parties before court. O’Neil et al. v. Pacific States Fire Ins. Co. of 
Portland, Ore. ( Wash.) 
665(3)—Evidence of insured held not to justify inference that inventory was taken 
within time prescribed by fire policy Fields v. Queens Ins. Co. (Ga.) 
665(3)—Finding that alteration of insured building did not increase fire hazard so as 
to avoid policy not disturbed. Jaeger et al. v, Farmers’ Mutual Town Fire Ins. 
Co. (Wis.) 
665(3)—Ownership; findings as to unconditional and sole ownership held ——— 
Kinneberg v. Fireman’s Ins, Co. (Cal.) 
665(3)—Proof held not to show conditional ownership of automobile. 
Ins. Co. of Philadelphia (N, J.) 


(4). Loss and liability of insurer in general. 
665(4)—Evidence held to establish conversion of theft of insured car. Lozier Automo- 
bile Exch. v. Interstate Casualty Co. (Iowa) 
665(4)—Finding that vessel sank through ‘‘perils of se 
al. v. Yang Tsze Ins. Ass’n. Ltd. (Wash.) 
665(4)—Face value recovery under automobile theft policy held not excessive. Dufresne 
v. Marine Ins. Co. (Minn.) 
665(4)—Incured must prove definitely “amount of loss.—Evidence held not to establish 
contents of stolen case® Miller v. Insurance Co. of North America. (N. Y.) 
665(4)—-Whether insured’s officers set fire held for jury. Fire Ass’n. of Philadelphia v. 
Oneida County Macaroni Co. Ine. (U. S.) 
665(4)—Evidence held to show loss by leakage of sea water into veseel. 
berg, Inc. v. Second Russian Ins. Co. (U. S.) 
665(4)—Evidence held sufficient to show shipment would have perished, unless sold, 
Brandyce et al. v. United States Lloyds, Inc. (N. Y.) 
665(4)—Costs, furnishings, and repairs elements of value of automobile at time of theft. 
held sufficient to sustain judgment on insurance policy for loss of 
property by robbery. General Acc, Fire & Life Assur. Corporation, Limited, 
Thompson (Okla.) 
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(5). —— Life and accident insurance. 
665(5)—Evidence held to gustan finding of total disability. Gendreau v. North American 
cane i GOOEY Ce. CORIOR.L) ccaweccnhS6ecanenss oO wrel ate ha emit wee Fisaekees.on et Oe 
(6). —— Suicide 
665(6)—-Proof of suicide only by greater weight of all evidence.—Circumstantial evidence 
of suicide must be of character as to show such fact by preponderance of evidence. 
Bilderback et al. v. Security Ben. Ass’n, (Mo.) ...... iirk orp Se. poe 
(7). Proof and adjustment of loss. 
665(7)—Evidence held insufficient to show adjustment conclusively binding insured on 
fire policy. Martin v. Continental Ins. Co. of City of New York. (Mo.) ........... 348 
(8). Estoppel or waiver 
665(8)—-Evidence held not to show knowledge of agent of rejection by other company. 
Johnston v. Metropolitan Life Ins. Co. (Ky.) PE ree TT eee eT eT Pe eee - 26 
665(8) Evidence held not to show waiver of warranty that no prior burglary had oc- 





curred. Medlin v. Massachusetts Bonding & Ins. Co. (N. Y.) ..cceccccccccccvevee 477 
665(8)—Slight acts or circumstances construed as waiver to prevent forfeture, Fed- 
eral Life Ins. Co, v. Sayre (Ind.)...ccccccess sisin aie aie Sta ea WON ‘MNSeA: Vee ewes rouse ee eee 


665(8)—Evidence held to warrant finding company waived forfeiture.—Evidence held to 
warrant finding company waived forfeiture for nonpayment of premium (Ark.)... 898 
§ 668. QUESTIONS FOR JURY. 
(1). In general 
668(1)—Whether failure to lock automobile constituted lack of diligence held for jury. 


Ammeos +. Martone Fire Tus; Co.. Fae. Cl. Ci) ccc caccccccsdéenvesessd ese entaehse BOO 
668(1)—-Vexatious delay in payment of fire policy held for jury. Martin v. Continental 

Se: GR OE. CCH GE POW TOT. CHRD) aco 00:06:60.0 600 0d 9.00' so NO bCr CR EKO TED WOO bes 348 
668(1)—Jury not without evidence to justify allowance of reasonable attorney’s fee for 

collecting loss. Merchants’ Life Ins. Co. v. Clark. (TexX.) ......c0-secccccvccccces 570 


668(1) Vexatious refusal to pay held for jury.—Vexatious refusal to pay is for jury if 
inferable from evidence. West v. National Life & Accident Ins. Co. (Mo.)........ 978 
(2) Agency. 
668(2)—-General authority of agent held for jury. Ames v. Auto Owners’ Ins. Co. 
FRESCO.) scesces Gee 2t RHR SPS se eW SONNE ESA CARES F Ga eae Ree Oe bb 6 eh eae ee ee ase ae 
668(2)—Plaintiff’s evidence that adjuster sent him, whose acts waived proof of loss, 
was defendant's agent, held sufficient for jury. Ames v. Minneapolis Fire & Marine 
i pees EMER) cig 5 Bowe. O18 O x A Ware A bw 4 4.0s0 SON wn Oe Obie BRIS we ORGS CRIES rrr 470 
668(2)—Question of agency held one of fact. Overland Sales Co, et al. y, “American 
DOUITET COO. CEO). kovscaccnvastan ns 6 wie none eh oveetcesese bo2 debFoeesecvessceee OFM 
(3). The contract in general. 
668(3)—Insurer liable for damages for unreasonable delay in acting on application; un- 
reasonableness of insurer's del ay in action on application held for jury. Colum- 





bian Nat. Life Ins. Co. v. Lemmons (OkKI8.).......e0cesecsees Sebeaeee soscececcseee 536 
668(3)—Question of duration under parol contract he la for jury. Pennsylvania Fire 
a Ut A Pere ee ee eee Cthpeenbeeeewes en ReRkwlers soos 069 


(4). Avoidance and forfeiture. 
668(4)—Whether proper inventories and accountings made under fidelity bond held for 





jury. Metropolitan Club v. Massachusetts Bonding & Ins. Co. (Wash.) .........+. 445 
668(4)—Truth or falsity of warrant question for jury where evidence is conflicting. 
Knights and Ladies of Security v. Bell. (OKIS.) 2. .ccccccsccccccccccsccsncvcneses 323 





668(4)—Evidence that insured kept account book of money losses by robbery held to 
support order overruling demurrer to evidence. Shapiro v. American Surety Co. 
Se. Bt awa rorrr er ae er eee ey eee ee on eee.bes ~..-1069 
(5). - Title or interest in, possession of, or incumbrance on, property. 
668(5)—Whether agent knew insured not sole owner held question of fact. National 
Union Fire Ins. Co, V¥. Hemt Arie.) caccccvccccvvccccenescvvescecesseeosoves celesen OOM 
668(5)—Delivery of bill of sale of insured automobile held question of intent for trial 
court Kinneberg v. Fireman’s Ins. Co, (Cal)... cece cee cece e crete ete eee eennnee . 993 
668(5)—Fraud and materiality of representations made by insured held for the jury.— 
Evidence held insufficient to take question of insured’s ownership to jury. Zabar- 


xe V Dae, Die Pee CO. CTE) nics ccsccsercse ve ceancieee eames aon sig ee nee oe 1030 
(6). ——— Fraud or misrepresentations in general. 
668(6)—Conflicting evidence as to fraudulent representation of ingsured raises jury ques- 
tion. New York Life Ins. Co. v. Stagg. (Okla.) .......se00. boc eeedennenanee” Oe 





668(6)—Whether false statements fraudulently made held for ’ Grubiak v; John 

eR DE. a SOs RUC ESD na 5:0 Dake Vib Sa CEN Oke a One 6090's ee b Ode ea ae eh ees 313 
668(6)—Whether false es intentionally made held for jury. Janosik v. Metropoli- 

Se ee es, EE CD. Shad eh a wine CORAM DS ORO SCG OKC Sa eh es b6adeneerenes 309 
668(6)—Insured not omebienele guilty of fraud because of incorrect statement. in pol- 

icy as to place of storage of em American Central Ins. Co. v. Buchanan- 


Vaughan Auto Co. (Tex.) ......... TTR TTT CTO TC ee 
(7). ——— Health, condition, or "habits of insured, 
668(7)—-Whether insured signed warranty or knowingly misrepresented the state of his 
health held for jury. Mississippi Life Ins. Co. v. Meadows. (Ark.) ........2e.005 167 


668(7)—Motion for directed verdict for defendant held properly denied.—Misrepresenta- 
tions as to health were held not made with intent to deceive or risk increased as 
matter of law. Foss v. Mutual Life Ins. Co. of New York. (Mass,) ...........+6. 17% 
668(7)—Questions of falsity, materiality, and good faith in representations by “insured 
held for the jury. Great Eastern Casualty Co. v. Schwartz. (Md.) ........0ee00. 230 
668(7)—Whether insured had high blood pressure and it affected his longevity. held for 
She jars. BMieeseri Beate EATS FOG. Coe. WV. Waicts GARE) cc cvccvcescccsccesesevecvens 274 
668(7)—-Testimony of one witness of violation of forfeiture clause did not require ver- 
dict for insurer. Metropolitan Life Ins. Co. v. Lanigan (COl0.)....c.ceeeeeeeeeces 490 
668(7)—Misrepresentation; whether insured at time of application had cancer held for 
jury.—Whether insured afflicted with cancer at time of reinstatement held for jury. 
Ryan et al. v. National Council of the Knights and Ladies of Security. (Mo.) .... 745 


(38) . 
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668(7)—False representation as to whether insured was pregnant held not to avoid pol- 





icy as matter of law. First Texas Prudential Ins. Co. v. Gamble et al. (Tex.) .... 770 
668(7)—Whether representation of ‘good health” in application was false held for jury. 
National Life & Accident Ins. Co. v. Moses (Tex.)..... th ea keeeekrddendes wee cvcce US 
(8). Payment of premiums, 





668(8)—Whether insured in default when insurer declared forfeiture held a question of 
fact. Newman v. John Hancock Mut. Life Ims. CO, (M0.)......00e cece ee eeeeeeees 737 
668(8)—-Whether insurer’s agent agreed to carry premium check and remitted insurer’s 
portion of premium held properly submitted to jury. National Union Fire Ins. Co 
Vi WEES CAPD acccceeucuennek hauewsinntis oan ok’. a od re O6-0eee oWegeeee see ev esicees odin Con 
(10). Loss and liability of insurer in general, 
668(10)—-Whether entry was made forcibly into securely locked safe held for jury. 





Cherry Creek Nat. Bank v. Fidelity & Casualty Co. of New York. (N. Y.) «....--.- 474 
¢668(10)—-Damages; whether insured automobile was a total loss held for jury. Ricks 

v. National Fire Ins. Co. of Hartford, Conn, (Mo.)...... Coteer east caper hans ecnncese CFR 
668(10)—-Evidence of burning by insured sufficient for jury. Farber v. Boston Ins. Co, 


(REO) nc ccceveiccesccevaced cvcetsnvaveunwoseesiacsisetedvens wee even ctcescesseses 599 
668(10)—-Whether intoxicating liquor covered by theft insurance was in fact stolen held 
for jury. Hayward v. Employers’ Liability Assur, Corporation, Limited, of Lon- 
Gom, England (Mo.) «ccccicccecedvcsvscvosscvees awe a c%:s eR nawewav sews ovatiswnenkel Gee 
(11). Life or accident insurance. 
668(11)—Cause of death of insuned question of fact for jury. New York Life Ins. Co. 











Vo Derma. (ALG) oi ce ves nvcceccccscesd socnedenectesneenceesnsséccdsSupeteas Ran eEes 10 
668(11)—Evidence requiring direction of verdict for defendant. National. Life Ins. Co. 
of the United States of America Vv. JackSON. (ATK.) ccc cc icdcvcccesucccescccossces 488 
668(11)—Whether deceased totally disabled within meaning of policy proper question 
for jury. Traveler®’ Ine. C& Vi Pimater CARY oki ois ac ccocne ca Ves vedsnndasd asienn 818 
nce as to whether insured sustained injuries by reason of burning build- 
ing held sufficient for jury. Hiatt v. Travelers’ Ins. Co. (loW@)........eeeeeeeees 822 
668(11)—Cause of death of insured held for jury. Robyn v. New Amsterdam Casualty 
CH, GOL) co scccdesccccssenncdtsedecapesbeces ands OseedeuseG Rass us Cakes taeesesens ES 
(12). Suicide. 
668(12)—Suicide; Evidence held not to authorize directed verdict on theory of suicide. 
Dill et.al. v. Sovereign Camp, W. ©. W.. (8. Ce) ccciccccccvcvestovnvscesncscssectee 183 
(13.) Amount and extent of loss. 
668(13)—Value of automobile held for jury. Jones v. Automotive Ins. Co. (Iowa)...... 996 


(14). Notice, proof, and adjustment of loss. 
668(14)—Whether settlement between parties to an action on accident insurance policy 


held for jury. Brown v. Reserve Health & Accident Ins. Co. (Kamn.)........++++- 90 
668(14)—Informal preliminary proof of loss with oral testimony held good as against 
demurrer. White v. Safeguard Ins. Co. of New York. (Okla.) .....cceceeeeeeeeeee 352 


668(14)—Appraiser not disqualified as a matter of law from acting by reason of having 
made estimate on. damaged building tefore his appointment.—Arbitration; ques- 
tion as to who was to blame for failure of arbitration held for jury. Mason Vv. 
Fidelity Phebix Fae "Ca. (MO). kc nccccvdcsgcekssad coskeendbaedavsceu uate ve sanaene 955 

668(14)—Whether notice of theft of car was sufficiently prompt held for jury.—Notice; 
giving nOtice of theft of automobile “forthwith” construed; when notice within 
time is question for jury stated. Northwestern Nat. Ins. Co. et al. v. Cohen (Va.)..1035 

(15). Estoppel or waiver, 
668(15)—-Where evidence would warrant a recovery, case held properly submitted to 


jury. Great Eastern Casualty Co. v. Schwartz. (Md.) ......cccccccccccccccccccecs 226 
668(15)—-Adjusters’ conduct held for jury on issue of estoppel. Alliance Ins, Co. et al. 

Ve. Peres Ee TP reek sc tks ccd dduoucans os. cuevavenbars ts bach eahubes €o Reeeeeee 343 
668(15)—-Waiver of provision against removal of property held for jury. Painter v. 

Concoraia., PNG Tae. ‘CO . CMG divs oie cia osc cuewe Fanedensseeseen be. Utennendayey cocsee 606 


668(15)—-Waiver is mixed question of law and fact; whether insurer estopped to claim 
rights under policy is question of law. when facts found. Osborne v. Supreme 





Lodge, Knights of Pythias, Insurance Department. (Mont.) ........eceeeeeeeeeees 524 
668(15)—Waiver; whether arbitration of loss under fire policy waived held for the jury. 
Mason v. Fidelity Phenix Ins. Co, (M0)... .ccccccccvcvcccscccsccsccersccscseseces 955 
“vidence of waiver of requirement as to proof of loss held for jury. Jones v. 
AUTOMOUVS TNS. CO CIOWS) «cn crcvcccccecdciccuriscccscedcnssncucetdcsncenesecistuceade 996 
668(15)—-Whether misstatements in application were those of insured or insurer’s agent 
held for jury. Andrews v, Bull Dog Auto Fire Ins. Assn, of Chicago (Mo.)........ 998 


668(15)—-Whether company wrote that policies were still in effect held question of 
fact. Home Life & Accident Co, v. Scheuer (APK.).....cccccccecececcceccccocseces 898 


§ 669. INSTRUCTIONS. 
(1). In general 
669(1)—-Penalty; instruction authorizing a penalty for failure to pay loss covered by 


insurance held not error and not prejudicial. Ricks v. National Fire Ins. Co. of 
EROPESOES, CURR: CUO) <6 oa ctv acide swucaecn AHEM weRe ee ewwgis sonGoeveseuwet seccsecces OFS 


(3). Cancellation of policy. 
669(3)—Instruction as to right of cancellation after claim made properly refused. Great 
Besters Casualty Co. vv. Goberte: CGY) .cciies cies vacuscakcsaidveduivavekeens 220 


669(3)—Instruction as to cancellation of policy held proper. Dowell v. Commonwealth 
TUR CoO OF New YOrK (MO) c.ccscccccccvevvndceccavcccessometscnsesenescrsaseenns - 596 


669(3)—Instruction on insured’s ratification of agent’s cancellation of policies held with- 
out error. Sterling Fire Ins. Co. v. Comision Reguladora del Mercado de Henequen 


CEM) 60a. sks eeseleec chun weet Chen Cebu Ree deC aad stad Tenens sete Uae uaewseas 942 
(4). Avoidance end forfeiture. 


669(4)—Refusal of instructions that false statements in application would defeat re- 
covery held error. Andrews v. Bull Dog Auto Fire Ins. Assn. of Chicago (Mo.).... 998 


(39) 
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(5). —— Title or interest in property. 
669(5)—Instruction that bill of sale was not intended to pass title held improperly re- 
fused. Vollmer v. Automobile Fire Ins. Co. of Hartford, Conn. (N. Y.) ...---ceeeee 
(6), ——— Fraud or misrepresentations in general. 
669(6)—Instruction as to false statements in application held erroneous. Standard Auto 
Ins, ABS’N. V. HENGON. CEY.) .nccscceccccsevcrceecrenseocssesscccsevesevevecere cecee 
(7). —— Health, or conditions or habits of insured. 
669(7)—Instructions as to existence of disease at delivery of policy held properly re- 
fused. Foss v. Mutual Life Ins. Co. of New York. (M@asS.) ......5 cece eee re eeceeee 
669(7)—An instruction that bronchitis, with spitting of blood, was material to risk in 
policy of insurance, held rightly refused. Great Eastern Casualty Co. v. Schwartz. 


CEES wk'e nuk 6 ere bk Ce RET EN ASSES ESRSAVA DO RSS VERN COREG ORD DUES ES 0.905.669.9806 n 6 Uw 
669(7)—Instruction that insured must have made representations with intent to defraud 
insurer held not erroneous Missouri State Life Ins. Co. v. Witt. (Ark.) «.....+.- 


(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Waiver; instruction and refusal of instruction as to waiver of misrepresenta- 
tion in application held authorized by answer. Dye v. New York Life Ins, Co. (Mo.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—Instructions as to question of intoxication of insured at time of injury under 
accident policy held not prejudicial. Mabee v. Continental Casualty Co. (Idaho) 
669(11)—Instruction that there was no evidence that killing resulted from assault by 
insured held not erroneous. Mabee v. Continental Casualty Co. (Idaho) .......++-+ 
(12). Extent of loss and iiability of insurer 
669(12)—Instruction on limitation of insurer’s liability under military service clause 
held proper; refused instructions on limitation of liability under military service 
clause held covered, or unnecessary, or to relate to questions of fact, Starr Vv. 








Great American Life Ins. Co. of Hutchinson. (Kan.) ......cccccccccccscccccccscves 
669(12)—-Failure of instruction on damages to follow statute as to partial loss held 
without error. Rozell v. North Britifh & Mercantile Ins. Co. (M0.) ......e5+eeeee 


(13). Notice, proofs. and adjustment of loss 
669(13)—-Allegation as to printed stritement in policy regarding necestity of notice of 
death and the employment of persons to collect benefits held not prejudicial; re- 
quested instruction that printed statement on policy as to necessity of notice of 
death and employment of persons to collect benefits and not apply held unnecessary. 
Starr v. Great American Life Ins. Co. of Hutchinson (Kan.) ......ccccecccccsceces 
669(13) Instruction requiring beneficiary to use reasonable diligence to discover policy 
held favorable to insurer. Treiger v. Commercial Travelers’ Mut. Acc. Ass’n. of 
Oo SR A 7 ER Re eee ere eee Pee eee re een errr ere 

§ 670 VERDICT AND FINDINGS. 
670—Where the evidence as to occupation of the insured was uncontradicted. the finding 
should have been in accordance. Tobin v. National Casualty Co. (Cal.) 


XIX. Reinsuranee. 

§ 677. THE CONTRACT IN GENERAL. 

§ 679. ——- CONSTRUCTION AND OPERATION. 

679—Surety reinsuring part of loss held bound to account pro tanto for anything re- 
ceived. Maryland Casualty Co. v. City of Cinn. et al. (U. S.) 

§ 684. EXTENT OF LIABILITY OF REINSURER 

684—Receiver of insolvent company may recover on reinsurance contracts, although 
losses not paid. Globe Nat. Fire Ins. Co. v. American Bonding & Casualty Co. et al. 
(Ta.) Se TO a UE EEE Lee EU ELE CURES Ieee T Ee Tee re ee 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Insured cannot sue upon reinsurance contract because neither party nor privy.— 
Recovery on reinsurance contracts for insured’s benefit permitted where reinsurance 
procured through mutual agreement. Globe Nat. Fire Ins. Co. v. American Bonding 
i eR CO a a SO 8 os cS caiy in eck We 0h Ronee 0 ee bse Lie bw bw oc bb Whe Oo bin 

686—Allowance of uncollected premiums as return premiums and rebates held proper. 
Rights of surety against its reinsurer not prejudiced by carrying property taken 
over at excessive book Valuation. Poe et al. v. Munich Reinsurance Co. et al. (Md.) 


XX. Mutual Benefit Insurance, 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—General insurance law inapplicable to mutual benefit associations. District Grand 

688—Association which writes policy without initiation not to be treated as fraternal 
beneficiary association. Stark v. National Council, Knights and Ladies of Security 
re «sinless eecdl skh debe see's Caw est b beh WdAS KG 254d TVERDN OE Teche bene. Fes ba vas 
Lodge No. 18. E v. Cothran et al. (Ga.) 

§ 693. CONSTITUTIONS AND BY-LAWS. 

693—Constitution or by-law of beneficiary association strictly construed against it where 
attempt appears to work forfeiture Donnelly v. Sovereign Camp, W. O. W. (Neb.) 

§ 694. MEMBERSHIP. 

(3). Recourse of members to courts. 

694(3)—-Member of fraternal order not required to resort to courts of order, where it 
would be useless to do so. Bray v. Grand Lodge, Knights of Pythias, et al. (N. Y.) 

§ 698. SPECIAL FUNDS 

698—Use of reserve fund by fraternal order for purchase of land on which to build 
temple held illegal. Bray v. Grand Lodge, Knights of Pythias, et al. (N. Y.) 

(B) THE CONTRACT IN GENERAL, 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. ——- EXISTING PROVISIONS. 

718—Benefit certificate, with application, constitution and by-laws, constitute contract. 
Osborne v. Supreme Lodge, Knights of Pythias, Insurance Department. (Mont.) 


(40) 
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§ 719. ——- SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(3). Relating to rate of assessment. 
719(3)—-Member agreeing to pay all dues and assessments cannot object to subsequent 





reasonable increases. Sovereign Camp. W. O. W., v. Wirtz (Tex.).......e-eeeeeee 
719(3)—Mandatory proceedings to make effective change or raise in rates of beneficial 
society, stated. Donnelly v. Sovereign Camp, W. O. W. (Neb.)......ccceeeecceees * 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(8). Statements as to occupation. 
723(8)—Benefit certificate is voided by false answer in application as to being engaged 
in prohibited occupation.-—Notwithstanding prohibition law insured could be in 
prohibited saloon occupation. Security Ben, Ass’n v. Henning (Colo.)......... tees 
§ 724. SSTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
724(1)—Beneficial society not estopped to claim by-law ultra vires. Sovereign Camp, 
Ws Oe Whos We WCE. CRO). 0 co vcncdcscnss cncaten eed £0 ces bss eceaceneenss cpedde €hea0 
726. CONSTRUCTION AND OPERATION IN GENERAL. 
26—Certificate of life insurance should be construed to make its purpose effective if 
possible. Donnelly v. Sovereign Camp, W. O. W. (NeD.) ...cccececccccccececvcccecs 
72644. CLASSIFICATION OF RISK. 
26%4—Expression “employed in mines” held to refer to habitual or customary employ- 
ment of insured.—Hazardous and nonhazardous occupations, Sovereign Camp, W. 
Qo. Wa. Fic: CHORE NORD | 0s 0 we ainia:dierkim arelg v4 ec. W oes Mase elo aol eaen eo aan a O ae eae 


§ 730. CANCELLATION, SURRENDER, ABANDONMENT, OR RESCISSION. 
730—Inadequacy of remedy at law. District Grand Lodge, No. 18, Grand United Order 
of Odd Fellows of America v. Cothran et al. (Ga.) 
(C) DUES AND ASSESSMENTS. 
§ 7382. GROUNDS OF ASSESSMENT. 
732—Member of fraternal order cannot be suspended for refusal to pay unauthorized 
assessment. Bray v. Grand Lodge, Knights of Pythins et al. (N. Y.) 
§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 
743—Payment of premiums on benefit certificate without knowledge of suspension from 
subordinate lodge held without consideration. Osborne v. Supreme Lodge, Knights 
of Pythias, Insurance Department (Mont.) 
(D) FORFEITURE OR SUSPENSION. 
§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 
747—Member of union illegally suspended did not forfeit rights by failing to apply for 
reinstatement. Evans v. Switchmen’s Union of North America. (N. Y.) 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 753. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEI- 
TURE. 
(1). In general, . 
753(1)—Payment to society by local clerk authorized to accept payment without: pay- 
ment by member held payment. Sovereign Camp. W. O. W.. v. Ballard. (Ala.) 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Incontestable clause not applicable where only lien charge claimed, and pay- 
ment of policy not contested. Sovereign Camp, W. O. W., v. Wirtz. (Tex.) ....... 
755(1)—Insurer’s right to contest liability on benefit certificate held concluded by in- 
contestable clause. Sovereign Camp, W. O. W., v. Alford et al. (Ala.) 
(2). Powers of officers and agents. 
755(2)—Clerk of local camp of beneficial association in collecting dues and assessments 
held agent of the association and not of the members. Sovereign Camp, W. O. W., 
OE GE V BOGRO, COU cn gkc akoncdsesecund ss iheksasncseeasawesesdn bears uasene 
(3). Demand, acceptance, and retention of assessment. 


755(3)—Receipt of premiums with knowledge that insured was engaged in prohibited 
occupation estops association from defending on that ground. Eminent Household 
of Columbian. Woodmen. Vs BGHROP; CAI) 66 0cs ccc occ cucecccane ch evtctenuseuedeue 

755(3)—Breach of by-law by intemperance waived by subsequent retention of dues.— 
Knowledge of agent is knowledge of s J atute not in conflict with rule that 
society estopped to deny breach of by-law after retaining dues. Peterson v. Modern 
Woodmen of: Asmievicd. “CWAAR) ke ccnvediencces Kencceerssedeecccstecthe@saesuerbasa 

755(3)—Waiver defined; no “waiver” by acceptance of premiums without knowledge 
of certificate holder’s suspension. Osborne v. Supreme Lodge, Knights of Pythias, 
ERBOTARCS:. TAPRPCHIORE CREOGe) © 0 cid o sd. dee be cGivas geese ectngeewereasnt eeaen 

(4). Custom and course of dealing. 

755(4)—Failure of clerk of beneficial association to call for collection of premiums ac- 
cording to custom held not to work automatic suspension of assured. Sovereign 
Camp Wy Gs. We. et ahs. Ws OMRON, COUT ED hos ica is Sec ecdiccduewecuiesnotenueene 

755(4)—Custom of local clerk to advance dues, unknowns<to sovereign camp, held not 
to estop society to assert suspension for nonpayment of dues. Sovereign Camp, W. 
oO. W., v. Hynde (Miss.) 

§ 758. REINSTATEMENT. 

§ 761. —— HEALTH AND CONDITION OF INSURED. 

761—Local clerk’s payment of amount due by suspended member to society and issuance 
of receipt to member held not to effect a reinstatemnt without health certificate. 
Sovereign Camp. W. O. W., v. Baliard.. CATR.) o.. 0500 iv csvvivccccccnddasccwes wevnden 

§ 763. —— WAIVER OF OBJECTIONS 

763—Beneficiary society by retention of dues for unreasonable length of time with 
knowledge of member’s failure to comply with condition to reinstatement waives such 
condition.—Beneficiary society can ratify, after member’s death, unauthorized re- 
instatement by local clerk during member’s lifetime.—Beneficiary society held not 
to have ratified local clerk’s unauthorized reinstatement of member. Sovereign 
Camp, W. O. W., Vv. Ballard. (Ala@.) ...cccecccccccccesevesnsercstevsresescceseces 
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(E) BENEFICIARIES AND BENEFITS. 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ - PROVISION OF CHARTER OR BY-LAWS, 

7 -Named beneficiary held not entitled to take; “legal designation.” Grand Lodge 





A. O. U.. W. of Massachusetts v. Booth et al. (N. EB.) ccccccccccccscvcvccccicccves 760 
§ 777. INVALID OR INEFFECTIVE DESIGNATION, 
777—Beneficiaries equitably e*topped to dispute another beneficiary’s right to share. 
Rice et al. v. Modern Woodmen of America et al. (1OWA@) ...ccccceserecececevvece » 282 





§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 

785—On failure of beneficiary qualified to take under mutual benefit certificate, benefit 
reverts to society. District Grand Lodge No. 18, Etc., v. Cothran et al. (Ga.) .. 16 

§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

§ 787. —— IN GENERAL. 

787—Recovery for fracture of one bone of forearm unauthorized under clause providing 
for payment for “‘complete fracture of arm.’’ Columbia Mutual Life Assur. Co. Vv. 
eee PP ere Te Tee Te eee Pee eC EVEL ONeT Pere eT TT eT 96 

787—Statute as to distribution of benefits among heirs of insured, killed by beneficiary, 
inapplicable, where policy otherwise provides. McDade et al. v, Mystic Workers of 


i OLA. ide die ba Whe Rie.e operas Dead > eS need ab nes > Bathe Ewe alee yas ws ole e een giclee 17 
787—Beneficiary may maintain action for reimbursement for stipulated amount jn pur- 
chasing monument. Sovereign Camp, W. O. W, v. Brown (Okla.).....*% ae acaraen eae We 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits, 
791(1)—Receipt of old rate after increased rate went into effect held not waiver of 
right to pay amount of certificate as reduced by lien to effect increase of rate. 


Severe Cams, W: ©. Wa %. Werte, CTAB) cvecccccdcvncsaccsedécscuaaanes ones 46 
791(1)—-By-law against presumption of death from disappearance unreasonable as to 
existing certificate. Security Ben. Ass’n v. Henning (Colo.).........6. Pie neeee ee - 493 


§ 795. RIGHTS OF REPRESENTATIVES OF INSURED. 

795—Neither administrator of deceased member nor of deceased beneficiary, dying with- 
out leaving children, prior to death of member, may sue on certificate. District 
Grand T0Gee Mo. 58, Wte., Vi COChWAR OC Bl. COR.) .. ick cvinccccewictovesacecuseeseiee 15 

§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 

796—Neither administrator of deceased member nor of deceased beneficiary, dying with- 
out leaving children, prior to death of member, may sue on certificate. District 
Grand Lod 
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(F) ACTIONS FOR BENEFITS. 
§ 809. DEFENSES. 
809—Fraternal insurance societies not exempted from rule that technical defenses not 
Savores. raterus] Ald Trion, vV;. CHAR. CORB.) os uc ccc ie vas ince bess Cebus oboe 319 
809—Return of premium not necessary to defense of engagement in pohibited occupa- 
eae, eres: Seett- AA Vi eee HCCIS) . o.6 canes 000 050.0 066.00) 0484 anbneeeaee ooo 493 
§ 814. PROCE AND APPEARANCE, 
814—Service of notice of suit on president of local branch of benefit society held suffi- 
cient. Lawler v. Roman Catholic Mut. Protective Soc. of Iowa (lowa)......... coe 907 
§ 815. PLEADING. 
(2). Plea, answer, or affidavit of defense. 
$15(2).—Return of premiums on information of insured being in prohibited occupation 
held sufficiently pleaded, Security Ben. Ass’n v. Henning (Col0.)..........00e. cocce 498 
(3). Reply 
815(3)—Rejoinder setting up amendment of incontestable clause must show amendment 
retroactive Sovercign Camp, W..0; W., ¥. Alford. et eh. CAI.) scascdccesevccecces 153 
§ 816. EVIDENCE. 
S $it. - PRESUMPTIONS AND BURDEN OF PROOF. 
2). Matters of avoidance or forfeiture. 
817(2)—Insured relying on established practice of accepting delinquent payments must 
show offer to make payment within extension, Fraternal Aid Union v. Helms, 
CRUG Ck vee emi rau cre hoes 09 65 tb.cs eee SAS OAS ThE oa NE S REe ee Se ENE EE ROE sont ees 319 
§ 819. ——- WEIGHT AND SUFFICIENCY. 


(1) In general, 
§19(1) Evidence held to sustain judgment for plaintiff in action on fraternal insurance 
cortiicate, Wirtels vy. Grand 10Gg0, As O.. Ti WW. UNODD. wiciees kicc cece cevesesetasns 306 
§19(1)—Fxistence of beneficiary certificate and possession prima facie evidence of mem- 
bership, and other proof made out prima facie case of liability. Sovereign Camp, 
W. O. W., v. Craft (Ala.) 79 


819(1)—-Findings as to circumstances under which policy issued held sustained by evi- 
dence. Stark v. National Council, Knights and Ladies of Security (Mo.).......... 920 
(2). Matters of avoidance or forfeiture 
819(2)—Evidence held sufficient to support judgment for plaintiff in action on benefit 
insurance certficate. Modern Woodmen of America v. Broskay. (Okla.)..... 
§19(2)—-Evidence held sufficient to support finding of good standing. Supreme 
Woodmen Circle, v. Boone (Tex.) 








819(2)—Evidence held to support judgment on benefit certificate. Security Ben. Ass’n 
Ve EG, CRE BOY gods rca kann cater nes sn.ecih bSRS 6 wees CB AGOesbes Cepane - 533 
(4). Death or injury and cause thereof. 
819(4)—Proof of death prepared by officers of lodge prima facie evidence of truth. 





rene SR, Oa ae, ek he RSE. CURLY Sp wic'e.c0iu, 06 din bab 6 owe are 8:6) 0 kbd. wee ba 608 723 
§ 3. TRIAL. 
§ 825. - - QUESTIONS FOR JURY. 
(1). In general, 
825(1)—-Demurrer to evidence properly overruled where plaintiff produced benefit cer- 
tificate and receipt for assessments with proof of death.—Conflicting evidence as to 
defense to prima facie case makes question for jury. Fraternal Aid Union v. Helms. 
RED. db BOSS Shia < Ena Go Nhine b 5:04 al ears SER DEANS ES A564 CRE ER AM Eee RROEN DLORS Kin RA 319 
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(2). Avoidance or forfeiture. 
825(2)—Fraud; where sole defense of fraud net established, verdict for plaintiff prop- 


erly directed. Sovereign Camp, W. O. W., v. Brown (Ok]8.)......00eeeeeeeeeeee -.- 540 
825(2)—Whether insured was carpenter or in extrahazardous occupation held for jury. 

Sovereign Camp, W. O. W., v. Craft. (Ala@.) ..ccccccccccccccrcercnsecccsnvccseseses 723 
825(2)—Order directing verdict for defendant in suit on beneficial certificate held errone- 

ous. Donnelly v. Sovereign Camp W. O. W. (N€D.) cece cceneeeeceeeceereeererces 750 


§ 826. —— INSTRUCTIONS. 
(1). In general. 
826(1)—Instruction not erroneous as requiring loca! clerk to have Office with sOme one 
in charge. Fraternal Aid Union v. Helms. (OkKla.) ........cceeecceeereeeneeceeeece 319 


SURETY INDEX 


ACCEPTANCE,—Indemnity bond not binding on obligor until accepted; obligee cannot 
accept benefits of indemnity bond and reject its burdens; suit to enforce indemnity 
bond unconditional acceptance of every lawful provision. Maryland Casualty Co. v. 
First State Bank of Dewar et. al.. (OKIS.) 2 .coccccccccses wet ctctevivcesceescecueds 1053 

ACCOUNTING—Question and answer in application for fidelity bond as regarded ac- 
counting held only to require detailed statement. Whether proper inventories and 
accountings made under fidelity bond held for jury. Metropolitan Club v, Massa- 
ehusetts Bonding & Ins. Co. CWB). oov.cc ccc wccwetee ect as ees ev deccveseneueeueuas 445 

ADMINISTRATOR’S BOND—Administrator receiving money for use of particular indi- 
vidual liable therefor in individual capacity only. Maryland Casualty Co. v. Mc- 
Me, COND. 60 6 RAE OO RE EOE DA eee URE ed Res ede ee Ae ee ee aveetneudas 428 

ADMINISTRATOR’S BOND—Surety liable on administrator’s bond only to extent of in- 
juries caused by administrator’s misconduct or misappropriation of funds. Karter- 





man ¥. National Barety Ca. CWA ce wecar dict wuansrns nce dueee canseacuadeumenete 869 
ARREST—Sureties and principal liable on bond for false arrest or cruel treatment. 

Riaw ¥.. National Surety Ca. CUES. 6 ich ok 6oca kins pe cdsce due vabesysacentaneere 433 
ATTACHMENT —Failure to prosecute breach of recognizance does not discharge sure- 

tien, Chittenden v. Royal Indemimity Cor COREA coc sscceccivscéccsuccvascesucawe 438 


ATTACHMENT.—Defense held without merit in original action unavailable in action 
on bond given to discharge attachment —Allegation that attached property released 
on giving bond sufficient averment of restoration Of property. Toelle v. National 


Burety Co. 6t al. CRAB). .<ccvacdsecdécnenev puedes ndncdececntedccay CARES CRCRRAEMEE ERS 1042 
BAIL—No discretion to remit forfeiture where defendant has absconded; ‘Party’. 

Fidelity & Deposit Co. of Maryland v. United States. (Ga.) ...c.cccccccccecveccces 42 
CANCELLATION—When cancellation of policies on instructions within reasonable time, 

question of law or fact stated. Fire Ass’n. v. Shores et al. (Okla.) .......:eeceeees 443 


COMPLETION OF WORK—Surety performing defaulting contractor’s contract held en- 
titled to bonds issued jn payment. Southern Surety Co. v. City of Prescott. (Ariz.) 694 
CONSIDERATION—Promise to indemnify surety could not be repudiated by principal 
nor her distributees because obligee not entitled to ask bond. Colonial Trust Co, 
v. Fidelity & Deposit Co. of Maryland. (Md.) 
CONSIDERATION,—Whether execution of bond was induced by representation or by 
collateral contract held jury questions. Globe Indemnity Co. v. Sylva Tanning Co. 
6 ot tN. C6) wave dba cu ap bc ented ntacedwe ans ev eres Wega ds Cap hskews Fen enue ee eee 1044 
CONTRACT BOND—On annulment of contract for construction state commission held 
entitled to use of contractor’s equipment as against mortgagee. Maryland Casualty 
Co. Vv, Davia Trust Co. ef ab. CWe Vai) oc ccccnccescacvacescsctévevisccecesens aseues 873 
DEPOSITORY BOND.—Scope of indemnity bond to secure deposits stated.—Issuance of 
interest bearing certificate does not deprive deposit of its character. Southern 
Suréty Co. Vi Huaarkk (ORMIB } icccciccwecec vatessssvedecteackeves cs 400s Cqonteneeneawe 1050 
EMBEZZLEMENT—Discovery of embezzlement before payment of renewal premium 
— not to invalidate fidelity bond. National Surety Co. v. First Nat. Bank of 
‘lorala. (Ala.) 
EMBEZZLEMENT—Defalcation occurs when money converted, though covered by pay- 
ments. Golden Seal Assurance Society v, A°tna Casualty & Surety Co. (N. Y.)..... 702 
EMBEZZLEMENT.—‘Embezzlement”; “wrongful abstraction’ and “willful misappli- 
cation” in indemnity contract, defined. Maryland Casualty Co. v, Farmers’ State 
euk & Trest Co. €¢ al CREE). o ocvins cendcnencanses ae ccccessaeadeues hee tas ceunewt 1060 
EXCESS BOND—Surety bond held to cover only excess of loss over amount of primary 
bond. Minneapolis Nat. Bank v. Fidelity & Casualty Co. of New York. (Minn.) ... 422 
EXECUTION—Arrest on execution does not discharge surety. Chittenden v. Royal In- 
COMBIty Co. CHGOGY:os. 6c. 0.c:0 vided 90bo6 6 0tne ness 0be 0 de van gaeks cows eee sean Ae eee 438 
FRAUD—Evidence of obligee’s knowledge of principal’s fraud admissible in action on 
indemnity bond. People’s State Bank v. United States Fidelity & Guaranty Com- 
pany. (La,) 
INDEMNITY—Obligors in bond held liable for payment of judgment on affirmance. Litt 
v. International Fidelity Ins. Co. (N. J.) wccccccccccccnscccseccscccesencceees ~oe 349 
JURISDICTION,—Supersedeas bond accepted by supreme court, when it had no jurisdic- 
tion, void, and sureties not liable thereon. Pierson v. Republic Casualty Co, (Ind.)..1040 
LIABILITY OF SURETY—<Administrator’s surety not !iable for misappropriation of 
funds not forming part of estate Maryland Casualty Co. v. McAlpin (Ga.)...... - 423 
LIABILITY OF SURETY.—Surety on fidelity bond held not liable for acts not clearly 
chargeable to bank officer rather than bank. Citizens’ Guaranty State Bank of 
Hutchine v, National Surety Co, (Tex.). oi ccsscecedictwocccctecssayeticeseasace .--- 1065 
LIMITATION OF ACTION—Beneficiary’s failure to send claim of loss within time re- 
quired by bond held fatal to recovery. Ritzville Warehouse Co. v. Dorgan et al. 
CWRE). occ chie gi avekvediewesebepiceces.cadbemsabbesigns sngedessemeni aaa se svabdinesis 708 
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LIMITATION OF ACTION,—Contract held in contravention of statute prohibiting con- 
tract limiting action to shorter period than two years; four years’ statute held ap- 


plicable. Maryland Casualty Co. v. Farmers’ State Bank & Trust Co et al. (Tex.)..1060 


“MATERIALS.”—Provisions held not ‘‘materials” so as to require contractors to fur- 
nish bonds. Westling v. Republic Casualty Co. of Pittsburgh et al. (Minn.) 

MISREPRESENTATION—Statutory fidelity bonds to bank subject to avoidance for 
bank’s misrepresentation. Fidelity & Deposit Co. of Maryland v, Duke. ( Wash.) 

MISREPRESENTATION,—Statements in indemnity bond not construed warranties un- 
less incapable of any other interpretation; when statements in indemnity bond 
considered representations and not warranties.—Agreement that indemnity bond 
void if statements identified therein untrue valid; indemnity bond avoided for un- 
true statements by which obligor misled to prejudice. Maryland Casualty Co. v. 
First State Bank of Dewar et al. (Okla,) 

NOTICE—Failure to give notice of employee’s promotion not prejudicial to insurer is- 
suing fidelity bond. Bank of England, Ark., v. Maryland Casualty Co. (Ark.) 
NOTICE—In absence of notice that bond was not to be valid until signed by the prin- 
cipal, violation of such condition did not prevent liability, Pacific Mill & Timber 

Co. v. Massachusetts Bonding & Ins. Co. (Cal.) 

NOTICE,—Statute invalidating stipulations requiring notice of claim within less than 
90 days held applicable to surety companies.—Stipulation in fidelity bond for notice 
of loss within 90 days held invalid.—Notice of loss to surety held notice of “claim 
for damages’’ within statutory prohibition of stipulations for notice within less than 
90 days; “claim.”’ Citizens’ Guaranty State Bank of Hutchins y. National Surety 
Co. (Tex.) 

NOTICE OF DEFAULT—Obligee’s failure to give notice of prircipal’s default within 
time stipulated cannot be excused. Andes Co-operative Dairy Co.’ v. Commercial 
Casualty Ins. Co. (N. Y.) 

PREFERENCE—State is entitled to preference 
Maryland Casualty Co. v. McConnell. (Tenn.) 

PREFERENCE—Right of State to preference against insolvent debtor based on prefer- 
sat. right as creditor. United States Fidelity & Guaranty Co. v. Central Trust Co. 
(CW, Va.) 

PREJUDICE—Local prejudice; time for filing petition for removal of cause. 

Vv. Massachusetts Bonding & Ins. Co. (Tex.) 

RATIFICATION —Surety held to have ratitied bond by partial payment of loss. Fidel- 
ity @ Casualty Co. of New York « Walker (Colo.) 

RECOVERY, RIGHT OF—Materialman held not entitled to sue on contractor’s bond in 
his ©wn name. American Surety Co, v. A. T. Small Quarries Co. (Ga.) 

REINSURANCE—Insured cannot sue upon reinsurance contract because neither party 
nor privy. Globe Nat. Fire Ins. Co. v. American Bonding & Casualty Co. et al. 
(lowa) 

RELEASE OF SURETY—Sureties on bond of life insurance agent exonerated by con- 
tinuance of employment after embezzlement and failure to notify sureties. Great 
Southern Life Ins. Co. v. Long. (Okla.) “* 

REMOVAL OF SUIT—What constitutes inability 
Existence of prejudice or local influence must be shown by proof. Golightly v. 
Massachusetts Bonding & Ins. Co. (Tex.) 

SET-OFF—Surety may set off debts due from creditor or obligee. Surety company may 
set off debts due from creditor or obligee. Fidelity & Deposit Co. of Maryland v. 
Duke. (Wash.) 

SET-OFF—Surety company being sued by bank on fidelity bond could set off amount 
paid city under depository bond. North Side State Bank et al. v. United States 
Fidelity & Guaranty Co. (Wash.) 

SUBROGATION—Assignment and receipt of dividend from principal held not to pr 
surety’s right of subrogation. Fidelity & Deposit Co. of Maryland vy. Duke. (Wash.) 

SUBROGATION—Surety entitled to subrogation against principal upon payment of in- 
debtedness to creditor. Maryland Casualty Co. v. McConnell. (Tenn.) 

SUBROGATION—Bill to enforce right of subrogation of Surety must show superior 
equity in surety to withstand demurrer. American Surety Co. of N. Y. v. Citizens’ 
Nat. Bank of Roswell, N. M. (N. M.) 

SUBROGATION—Prerogative of state to preference over general creditor 
by surety paying debt to state. United States Fidelity & Guaranty Co. v. Central 
Trust Co. (W. Va.) 

SUPERSEDEAS—Bond for stay f execution of money judgment is statutory bond. 
Statutory supersedeas bond stays execution of money judgment pending appeal. 
National Surety Co. v. Craig et al. (Okla.) 

SUPERSEDEAS BOND.—Supersedeas bond, accepted by supreme court, when it had no 
jurisdiction, void, and sureties not liable thereon, Pierson v, Republic Casualty Co. 


a material variance from a contract Pacific Mill & Timber Co. v. Massachusetts 
Bonding & Ins. Co. (Cal.) 

VARIATION OF RISK—Surety on contractor’s bond held not bound by modification of 
contract Southern Surety Co. v. City of Prescott. (Ariz.) 

WAIVER—Acceptance of application without answer to question in application waiver 
thereof 3ank of England, Ark. v. Maryland Casualty Co, (Ark.) 

WAIVER—Receipt of premium after due waiver of delay in payment. National Surety 
Co, v. First Nat. Bank of Florala. (Ala.) 

WARRANTY—Unture warranties will relieve insurer of liability on fidelity bond. Bank 
of England, Ark., v. Maryland Casualty Co. (Ark.) ‘ 

WARRANTY.—Fank held not to have made warranties with reference to bank’s affairs 
as basis for bond of cashier Maryland Casualty Co, v. Farmers’ State Bank & 
Trust Co. et al, (Tex.) 
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